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Palabras de presentación

(O�7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD�VH�FRPSODFH�
HQ�SUHVHQWDU�D�OD�FRPXQLGDG�MXU¯GLFD�QDFLRQDO�HVWD�SXEOLFDFLµQ��TXH�
UHFRJH�ODV�SRQHQFLDV�GHO�3ULPHU�&RQJUHVR�,QWHUQDFLRQDO�GH�'HUHFKR�

\�-XVWLFLD�&RQVWLWXFLRQDO�GHVDUUROODGR�ORV�G¯DV��������\����GH�HQHUR�GH�
�����HQ�HO�+RWHO�9�&HQWHQDULR��(VWH�PDJQR�HQFXHQWUR�DFDG«PLFR�YHUVµ�
VREUH�HO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�OD�GHPRFUDFLD�FRQWHPSRU£QHD�\�FRQWµ�
FRQ�OD�SDUWLFLSDFLµQ�GH����H[SRQHQWHV�����QDFLRQDOHV�\����LQWHUQDFLRQDOHV��
HQWUH�HOORV�ORV�PDJLVWUDGRV�SUHVLGHQWHV�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�
GH�%ROLYLD��(FXDGRU�\�3HU¼��H�LQWHJUDQWHV�GH�ODV�FRUWHV�FRQVWLWXFLRQDOHV�GH�
&RVWD�5LFD��&KLOH��&RORPELD�\�(VSD³D��DV¯�FRPR�RWURV�UHFRQRFLGRV�MXULVWDV�
\�SURIHVRUHV�GH�'HUHFKR�&RQVWLWXFLRQDO�

$JUDGHFHPRV�D�OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�0DGUH�\�0DHVWUD�
�38&00��� OD�8QLYHUVLGDG� ,EHURDPHULFDQD� �81,%(��� OD�8QLYHUVLGDG�
$XWµQRPD�GH�6DQWR�'RPLQJR��8$6'���OD�)XQGDFLµQ�,QVWLWXFLRQDOLGDG�
\�-XVWLFLD��),ƌ86���OD�$FDGHPLD�GH�&LHQFLDV�GH�5HS¼EOLFD�'RPLQLFDQD�
\�OD�$OFDOG¯D�GHO�'LVWULWR�1DFLRQDO�SRU�XQLU�HVIXHU]RV�FRQ�QRVRWURV�SDUD�
FRDXVSLFLDU�HVWH�FRQJUHVR�DFDG«PLFR��HO�SULPHUR�TXH�RUJDQL]D�HO�7ULEX�
QDO�&RQVWLWXFLRQDO�GHVGH�VX�QDFLPLHQWR��HO�FXDO�FRLQFLGLµ�FRQ�HO�SULPHU�
DQLYHUVDULR� GH� VX� SXHVWD� HQ� IXQFLRQDPLHQWR�� \� FRQ� HO� ELFHQWHQDULR� GHO�
QDWDOLFLR�GHO�3DGUH�GH�OD�3DWULD��-XDQ�3DEOR�'XDUWH��D�TXLHQ�HVWH�WULEXQDO�
KD�GHFODUDGR3ف�ULPHU�&RQVWLWXFLRQDOLVWD�'RPLQLFDQRق�

(VWH�FRQJUHVR�LQWHUQDFLRQDO�WXYR�SRU�QDOLGDG�SURPRYHU�LQLFLDWLYDV�
GH� HVWXGLR� VREUH�GHUHFKR�FRQVWLWXFLRQDO� \�GHUHFKRV� IXQGDPHQWDOHV��6H�
WUDWD�GHO�LQLFLR�GH�XQ�HVSDFLR�GH�UHH[LµQ�H�LQWHUFDPELR�TXH�WHQGU£�XQ�
FDU£FWHU�SHUPDQHQWH�\�VHU£�FHOHEUDGR�DQXDOPHQWH��&RQ�OD�SXEOLFDFLµQ�GH�
HVWDV�SRQHQFLDV�FXPSOH�HO�7ULEXQDO�&RQVWLWXFLRQDO�HO�SURSµVLWR�GH�VHJXLU�
IRUWDOHFLHQGR�HO�DFHUYR�MXU¯GLFR�FRQVWLWXFLRQDO�QDFLRQDO��SXHV�OD�FXOWXUD�GH�
OD�&RQVWLWXFLµQ�TXH�HVWH�WULEXQDO�KD�GH�UHVJXDUGDU�\�HVWLPXODU��UHTXLHUH�



16 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
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TXH�OD�FRPXQLGDG�MXU¯GLFD�VH�HPSRGHUH�GH�ORV�YDORUHV�FRQVWLWXFLRQDOHV�TXH�
VRQ�XQ�SDWULPRQLR�FRP¼Q�GH�ODV�VRFLHGDGHV�GHPRFU£WLFDV��VLQ�ROYLGDU�ODV�
UD¯FHV�GHO�FRQVWLWXFLRQDOLVPR�GRPLQLFDQR�

$SURYHFKDPRV�OD�RSRUWXQLGDG�SDUD�UHLWHUDU�HO�FRPSURPLVR�GHO�7UL�
EXQDO�&RQVWLWXFLRQDO�SRU�LPSXOVDU�XQD�&RQVWLWXFLµQ�TXH�FREUH�YLGD�HQ�
OD�SU£FWLFD�GH�ODV�LQVWLWXFLRQHV�\�HQ�OD�FRWLGLDQLGDG�GH�OD�FLXGDGDQ¯D��(O�
UHWR�GH�FRQVWLWXFLRQDOL]DU�OD�VRFLHGDG�HQFXHQWUD�XQ�FDPSR�XFW¯IHUR�GH�
UHDOL]DFLµQ�HQ�ORV�HQFXHQWURV�DFDG«PLFRV�\�HQ�OD�SURPRFLµQ�GH�OD�GRFWULQD�
FRQVWLWXFLRQDO��'H�PRGR�TXH��MXQWR�FRQ�OD�DGRSFLµQ�GH�VHQWHQFLDV�TXH�
SURPXHYDQ�HO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��DVXPLPRV�OD�ODERU�
GH�LPSXOVDU�HO�GHVDUUROOR�GH�XQD�GRFWULQD�FRQVWLWXFLRQDO�DELHUWD�\�SOXUDO�
TXH�RH]FD�DUJXPHQWRV�SDUD�HQULTXHFHU�OD�ODERU�MXULVSUXGHQFLDO�\�DPSO¯H�
HO�FDPSR�GH�HVWXGLR�GHO�GHUHFKR�FRQVWLWXFLRQDO�

(VWH�LQWHUFDPELR�GH�LGHDV�HQWUH�PDJLVWUDGRV��MXULVWDV�\�DFDG«PLFRV�KD�
VLGR�HO�LQLFLR�GH�XQ�GLDORJR�SOXUDO�\�DELHUWR�VLQ�SUHFHGHQWHV�HQ�HO�SD¯V��(Q�
HVWH�FRQWH[WR�VH�H[SUHVDURQ�FRQ�WRWDO�OLEHUWDG�ODV�P£V�YDULDGDV�FRQFHSFLR�
QHV�VREUH�HO�GHUHFKR�\�OD�MXVWLFLD�FRQVWLWXFLRQDO��(VH�PLVPR�HVS¯ULWX�GH�
DSHUWXUD�HV�HO�TXH�QRV�JX¯D�D�SXEOLFDU�̄ QWHJUDPHQWH�ODV�SRQHQFLDV�GH�DTXHO�
HQFXHQWUR��7RGDY¯D�VH�UHVSLUD�HO�HVFRU�GHO�HƎXQGLRVR�GHEDWH�GH�FLHUUH�
SDXWDGR�HQWUH�GRV�GHVWDFDGRV�MXULVWDV�HVSD³ROHV��SHUR�TXH�FRQWµ�WDPEL«Q�
FRQ�ODف�LQWHUYHQFLµQ�RFLRVDق�GH�GRV�H[PDJLVWUDGRV�GH�(VSD³D�\�&RORPELD��
6H�WUDWµ��VLQ�GXGD��GH�XQ�HYHQWR�PHPRUDEOH�TXH�FXOPLQD�VROHPQHPHQWH�
FRQ�HVWD�SXEOLFDFLµQ�

(O�7ULEXQDO�&RQVWLWXFLRQDO�HVSHUD�TXH�HVWD�SXEOLFDFLµQ�LPSXOVH�D�OD�
FRPXQLGDG�MXU¯GLFD�D�VHJXLU�LQWHUHV£QGRVH�SRU�OD�FRQVWUXFFLµQ�GH�XQ�(VWDGR�
VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKRف�UHJLGR�SRU�ORV�YDORUHV�VXSUHPRV�\�ORV�
SULQFLSLRV�IXQGDPHQWDOHV�GH�OD�GLJQLGDG�KXPDQD��OD�OLEHUWDG��OD�LJXDOGDG��
HO� LPSHULR� GH� OD� OH\�� OD� MXVWLFLD�� OD� VROLGDULGDG�� OD� FRQYLYHQFLD�DWHUQD��
HO�ELHQHVWDU�VRFLDO��HO�HTXLOLEULR�HFROµJLFR��HO�SURJUHVR�\�OD�SD]��IDFWRUHV�
HVHQFLDOHV�SDUD�OD�FRKHVLµQ�VRFLDOق�

0ఽీి�5లొ �*ెశ లేృల
3UHVLGHQWH�

7ULEXQDO�&RQVWLWXFLRQDO�





(O�PDJLVWUDGR�'U��0LOWRQ�5D\�*XHYDUD��SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO��OD�GRFWRUD�
0DUJDULWD�&HGH³R�GH�)HUQ£QGH]��YLFHSUHVLGHQWD�GH�OD�5HS¼EOLFD�'RPLQLFDQD�\�5REHUWR�6DOFHGR��
DOFDOGH�GHO�'LVWULWR�1DFLRQDO��GHSDUWHQ�DQLPDGDPHQWH�DQWHV�GH� OD� LQDXJXUDFLµQ�GHO�3ULPHU�
&RQJUHVR�,QWHUQDFLRQDO�VREUH�'HUHFKR�\�-XVWLFLD�&RQVWLWXFLRQDO�

'H� L]TXLHUGD� D�GHUHFKD��5REHUWR�6DOFHGR��3DWULFLR�3D]PL³R�)UHLUH��5XGG\� -RV«�)ORUHV�0RQWHUUH\��
OD�'UD��0DUJDULWD�&HGH³R�GH�)HUQ£QGH]��HO�'U��0LOWRQ�5D\�*XHYDUD��2VFDU�8UYLROD�+DQL��0DULDQR�
5RGU¯JXH]��0DQXHO�$UDJµQ�5H\HV�\�6HUYLR�7XOLR�&DVWD³RV�*X]P£Q�HQ�HO�PRPHQWR�GH�HQWRQDFLµQ�GHO�
KLPQR�QDFLRQDO�HQ�OD�FHUHPRQLD�GH�DSHUWXUD�GHO�&RQJUHVR�
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Palabras de bienvenida del
Dr. Milton Ray Guevara

$PLJRV�WRGRV�

3HUP¯WDQPH�RHFHUOHV��HQ�HO�QRPEUH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�
HQ�HO�P¯R�SURSLR��OD�P£V�FRUGLDO�ELHQYHQLGD�D�HVWD�FHOHEUDFLµQ�GHO�
�3ULPHU�&RQJUHVR�,QWHUQDFLRQDO�VREUH�-XVWLFLD�\�'HUHFKR�&RQVWLف

WXFLRQDO��7ULEXQDO�&RQVWLWXFLRQDO�HQ�OD�GHPRFUDFLD�FRQWHPSRU£QHDق��(V�
HO�SULPHUR�GH�PXFKRV��\D�TXH�HO�WULEXQDO�KD�GHFLGLGR�FHOHEUDU�DQXDOPHQWH�
XQ�FRQJUHVR�LQWHUQDFLRQDO�GH�GHUHFKR�FRQVWLWXFLRQDO�SDUD�DEUHYDU�HQ�ODV�
H[SHULHQFLDV�FRPSDUDGDV�VREUH�HO�JUDQ�GHVDUUROOR�D�HVFDOD�SODQHWDULD�GH�HVWD�
GLVFLSOLQD�MXU¯GLFD�

(VWH�FRPSURPLVR�HV�DVXPLGR�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�SDUD�GDU�
FDEDO�FXPSOLPLHQWR�D�XQD�GH�VXV�IXQFLRQHV�TXH�OR�FRQVWLWX\H�ODف�SURPR�
FLµQ�GH�HVWXGLRV�FRQVWLWXFLRQDOHVق��FRQIRUPH�OR�TXH�GLVSRQH�HO�DUW¯FXOR�
���GH�OD�/H\�Q¼P����������2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORV�
3URFHGLPLHQWRV�&RQVWLWXFLRQDOHV��

1RV�HQRUJXOOHFH�\�QRV�KRQUD�FRQWDU�FRQ�OD�SUHVHQFLD�GH�GHVWDFDGRV�
MXULVWDV�\�PDJLVWUDGRV�FRQVWLWXFLRQDOLVWDV�GH�UHFRQRFLGD�QRPEUDG¯D�QD�
FLRQDO�H�LQWHUQDFLRQDO��WDOHV�FRPR�0DQXHO�$WLHQ]D��'RPLQLTXH�5RXVVHDX��
&DUORV�*DYLULD��-XDQ�$QWRQLR�*DUF¯D�$PDGR��-RV«�/XLV�*DUF¯D�*XHUUHUR��
(UQHVWR�-LQHVWD�/RER��0DQXHO�$UDJµQ�5H\HV��3DWULFLR�3D]PL³R�)UHLUH��
2VFDU�8UYLROD�+DQL��5XGG\�-RV«�)ORUHV�\�0DU¯D�9LFWRULD�&DOOH��HQWUH�RWURV�
GH�LJXDO�UHOHYDQFLD�

(VSHUDPRV�TXH�HVWH�HYHQWR�OOHQH�VXV�H[SHFWDWLYDV�\�SXHGD�VHU�DSURYHFKD�
GR�DO�P£[LPR�SDUD�IRPHQWDU�OD�FXOWXUD�FRQVWLWXFLRQDO�\�HO�GHVDUUROOR�GH�ORV�
YDORUHV�TXH�OH�VLUYHQ�GH�VXVWHQWR�DO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�

0ఽీి�5లొ �*ెశ లేృల
3UHVLGHQWH

7ULEXQDO�&RQVWLWXFLRQDO
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Palabras de salutación

0XFKDV� JUDFLDV�� H[FHOHQW¯VLPD� YLFHSUHVLGHQWD� GH� OD�5HS¼EOLFD��
'UD��0DUJDULWD�&HGH³R� GH� )HUQ£QGH]�� HVWLPDGR� SUHVLGHQWH�
GHO� 7ULEXQDO� &RQVWLWXFLRQDO� GH� OD� 5HS¼EOLFD�'RPLQLFDQD��

'U��0LOWRQ�5D\�*XHYDUD��VDOXGR�FRH[WHQGLGR�D�OD�PHVD�TXH�SUHVLGH�HVWD�
PDUDYLOORVD�DFWLYLGDG��3HUP¯WDQPH�GH�LJXDO�PDQHUD�VDOXGDU�D�ORV�GLVWLQ�
JXLGRV�SUHVLGHQWHV�GH�WULEXQDOHV�FRQVWLWXFLRQDOHV�TXH�QRV�KRQUDQ�FRQ�VX�
SUHVHQFLD��D�ORV�GLVWLQJXLGRV�MXHFHV��D�ORV�LQYLWDGRV�HVSHFLDOHV��D�OD�SUHQVD�
TXHط�VLHPSUH�JHQHURVDط�DFXGH�D�FXEULU�ODV�DFWLYLGDGHV�TXH�VH�UHDOL]DQ�HQ�
OD�FLXGDG�GH�6DQWR�'RPLQJR��

8VWHGHV�DVLVWHQ�D�XQ�HYHQWR�TXH�VH�UHDOL]D�HQ�OD�FLXGDG�GH�6DQWR�'R�
PLQJR�� FLXGDG�3ULPDGD�GH�$P«ULFD�� FLQFR�YHFHV� FHQWHQDULD�� FLXGDG�GH�
SULPDF¯DV��TXH�KDVWD�HO�D³R������WHQ¯D�XQD�H[WHQVLµQ�WHUULWRULDO�GH�XQRV�
������NPt�\�XWR�GH�XQD�GLYLVLµQ�SRO¯WLFR�DGPLQLVWUDWLYD��HO� WHUULWRULR�
GHO�'LVWULWR�1DFLRQDO��TXHGµ�FRQQDGR�D�WDQ�VROR����NPt��FRQ�XQD�SR�
EODFLµQ�GH�DSUR[LPDGDPHQWH�����������SHUVRQDV�\�XQD�SREODFLµQ�RWDQWH�
TXH�FDGD�G¯D�LPSDFWD�HO�WHUULWRULR�GHO�'LVWULWR�1DFLRQDO��(VD�HV�OD�FLXGDG�
GH�6DQWR�'RPLQJR��FLXGDG�GH�JUDQGHV�GHVD¯RV��FLXGDG�GH�JUDQGHV�UHWRV��
\�SRU� VXSXHVWR��SDUD� OD� FLXGDG�GH�6DQWR�'RPLQJR�\� HQ�PL� FDOLGDG�GH�
DQWULµQ�GH�OD�FLXGDG��RV�GR\�OD�P£V�FRUGLDO�ELHQYHQLGD��HVSHUDQGR�TXH�
HVWH�PDUDYLOORVR�HVFHQDULR�GH�UHH[LµQ��TXH�VH�DEUH�HQ�OD�PD³DQD�GH�KR\��
VLUYD�SDUD�UHH[LRQDU�DTXHOODV�H[SHULHQFLDV�TXH�KHPRV�WHQLGR�D�OR�ODUJR�
GHO�FRUGµQ�LEHURDPHULFDQR�\�SRUTXH�QR��GH�OD�(XURSD��GRQGH�QDFHQ�ORV�
WULEXQDOHV�FRQVWLWXFLRQDOHV�

(V�PXFKR�OR�TXH�KHPRV�DYDQ]DGR�HQ�HO�PDUFR�LQVWLWXFLRQDO�GH�QXHVWUD�
MXVWLFLD��SXHV�D�OR�ODUJR�GH�HVWRV�D³RV��5HS¼EOLFD�'RPLQLFDQD�KD�YHQLGR�
FRQVROLGDQGR�XQ�YHUGDGHUR�(VWDGR�GH�GHUHFKR��+R\�SRGHPRV�GHFLU�TXH��
5HS¼EOLFD�'RPLQLFDQD�FXHQWD�FRQ�XQD�HVWUXFWXUD�MXGLFLDO�TXH�JDUDQWL]D�
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SOHQRV�GHUHFKRV�D�ORV�FLXGDGDQRV��SHUR�WDPEL«Q�TXH�LQYLWD�\�FRQYRFD�D�
ORV�FLXGDGDQRV�GHO�SD¯V�D�VDEHU�FX£OHV�VRQ�VXV�GHEHUHV�

3RU�HVR��FRQ�HVH�HQWXVLDVPR�TXH�GDPRV�LQLFLR�HQ�HO�G¯D�GH�KR\�D�HVWH�
PDUDYLOORVR�HYHQWR��TXH�V«�TXH�VHU£�HQULTXHFHGRU�SDUD�GLFWDU�\�UHODWDU�ODV�
H[SHULHQFLDV�TXH�KHPRV�WHQLGR�D�OR�ODUJR�GH�,EHURDP«ULFD��FRQ�HVH�PLVPR�
HQWXVLDVPR�GHEHPRV�FRQFOXLU�ORV�WUDEDMRV�\�TXH�ODV�EXHQDV�SU£FWLFDV�QRV�
VLUYDQ�HQWRQFHV�SDUD�TXH��D�IXWXUR�SRGHPRV�VHJXLU�FRQVROLGDQGR�XQ�YHU�
GDGHUR�(VWDGR�GH�GHUHFKR��TXH�HV�D�OR�TXH�DVSLUD�WRGR�SD¯V�HQ�GHVDUUROOR�
\�WRGD�VRFLHGDG�TXH�DVSLUH�D�YLYLU�HQ�MXVWLFLD�

2V�GR\�GH�QXHYR�OD�ELHQYHQLGD�\�OH�SLGR�D�'LRV�WRGRSRGHURVR�TXH�GH�
UUDPH�HQ�ORV�FRUD]RQHV�GH�FDGD�XQR�GH�XVWHGHV��WRGR�J«QHUR�GH�EHQGLFLRQHV�

c0XFKDV�JUDFLDV�

(ౄాౕృీ�6లఽఴశవీ�6లఽఴశవీ
$OFDOGH�GHO�'LVWULWR�1DFLRQDO
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Palabras de salutación

0X\�EXHQRV�G¯DV�D�WRGRV��$QWH�WRGR��XQ�VDOXGR�DIHFWXRVR��UHV�
SHWXRVR�� D� OD�PHVD� SUHVLGHQFLDO� VREUH� WRGR� D� OD� SHUVRQD� GH�
QXHVWUD�YLFHSUHVLGHQWD��GR³D�0DUJDULWD�&HGH³R�GH�)HUQ£QGH]��

LJXDO�DO�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO��'U��0LOWRQ�5D\�*XHYDUD��
DO�DOFDOGH�GH�OD�FLXGDG�GH�6DQWR�'RPLQJR��5REHUWR�6DOFHGR��D�ODV�GHP£V�
SHUVRQDOLGDGHV�TXH�QRV�DFRPSD³DQ�

-XVWLFLD�FRQVWLWXFLRQDO��'H�HVR�VH�WUDWDQ�HVWDV�SDODEUDV�TXH�PH�KDQ�
VLGR�HQFDUJDGDV�HQ�HO�SURJUDPD�\�TXH�YLHQHQ�HQ�UHSUHVHQWDFLµQ�GHO�SUHVL�
GHQWH�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD��HO�'U��0DULDQR�*HUP£Q��TXLHQ�DO�
HQFRQWUDUVH�FXPSOLHQGR�FRPSURPLVRV�LQWHUQDFLRQDOHVط�HQ�XQD�UHXQLµQ�GH�
SUHVLGHQWHV�LQWHUQDFLRQDOHV�HQ�3XHUWR�5LFRط��QR�SXHGH�HVWDU�FRQ�QRVRWURV�

3HQVDED�\R�HVWD�PD³DQD�TXH�OD�MXVWLFLD�HV��HQ�VX�H[FHSFLµQ�FO£VLFD��XQD�
YROXQWDG��YROXQWDG�GH�GDUOH�GH�PDQHUD�SHUPDQHQWH�\�SHUSHWXD��D�FDGD�TXLHQ�
OR�VX\R��(Q�OD�SRWHQFLD�GHO�DOPD�HVW£�OD�PHPRULD��HVW£�HO�HQWHQGLPLHQWR�\�
HVW£�OD�YROXQWDG��QRVRWURV�SRGU¯DPRV�PHPRUL]DU�FRPR�MXHFHV��OD�&RQVWL�
WXFLµQ�GH�OD�5HS¼EOLFD��QRVRWURV�SRGU¯DPRV�PHPRUL]DU�WRGDV�OD�GRFWULQDV�
\�ODV�VHQWHQFLDV�\�WRGRV�ORV�DQWHFHGHQWHV��SHUR�VXFHGH�TXH�VL�QRV�IDOWDVH�
HO�HQWHQGLPLHQWR�SUREDEOHPHQWH�HVWDU¯DPRV�HQ�OD�VLWXDFLµQ�GH�DTXHOORV�
TXH�VDEHQ�PXFKR��SHUR�QR�HQWLHQGHQ��SHUR�VL�GDPRV�HO�WHUFHU�SDVR��TXH�
HV�FDHU�HQ�OD�FRQFLHQFLD�GH�TXH�OD�MXVWLFLD�QR�YLHQH�GDGD�FRPR�XQD�JUDFLD��
VLQR�TXH�KD\�TXH�FRQVWUXLUOD��QRV�GDPRV�FXHQWD�GH�TXH�VLQ�YROXQWDG��HVD�
MXVWLFLD�FRQVWLWXFLRQDO�QR�VH�SXHGH�KDFHU���<�HVD�MXVWLFLD�FRQVWLWXFLRQDO�VRQ�
YDORUHV��HVD�MXVWLFLD�FRQVWLWXFLRQDO�HV�RUJDQL]DFLµQ�GHO�(VWDGR��HVD�MXVWLFLD�
FRQVWLWXFLRQDO�HV�YLGD��HVD�MXVWLFLD�FRQVWLWXFLRQDO�VRQ�ODV�SHUVRQDV�

(VWH�VHPLQDULR�LQWHUQDFLRQDO�GH�MXVWLFLD�FRQVWLWXFLRQDO�VH�FHOHEUD�HQ�
HO�£PELWR�GH�OD�FHOHEUDFLµQ�GH�ORV�����D³RV�GHO�QDFLPLHQWR�GH�-XDQ�3DEOR�
'XDUWH�\�'¯H]��TXH�FRPR�FUHDGRU�GH�OD�QDFLRQDOLGDG�GRPLQLFDQD�\�OD�SUL�
PHUD�SHUVRQD�TXH�FUH\µ�TXH�5HS¼EOLFD�'RPLQLFDQD�SRGU¯D�VHU�XQ�(VWDGR�
\�XQD�QDFLµQ�OLEUH�H�LQGHSHQGLHQWH��VH�SRGU¯D�GHFLU�TXH�HQ�«O�KD\�MXVWLFLD�
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FRQVWLWXFLRQDO��\�\R�GLU¯D�TXH�FRQVWLWXFLRQDOLVPR�GXDUWLDQRً�cRLJDQ�TX«�
H[SUHVLµQ��FRQVWLWXFLRQDOLVPR�GXDUWLDQR��3RUTXH�«O�WHQ¯D�VX�SUR\HFWR�GH�
&RQVWLWXFLµQ��«O�FUHµ�OD�VRFLHGDG�VHFUHWD�/D�7ULQLWDULD�\�«O�WHQ¯D����D³RV�
GH�HGDG��<R�PH�SUHJXQWR�D�P¯�PLVPR�\�OHV�SUHJXQWR�D�WRGRV�XVWHGHV���TX«�
HVW£EDPRV�QRVRWURV�KDFLHQGR�D� ORV����D³RV�GH�HGDG"�%XHQR��QR�WRGRV�
HVWDU¯DQ�HVFULELHQGR�XQ�SUR\HFWR�GH�&RQVWLWXFLµQ��\�QR�WRGRV�HVW£EDPRV�
IRUMDQGR�HQ�QXHVWURV�FRUD]RQHV��HQ�QXHVWUD�YROXQWDG�\�>FRQ�QXHVWUR@�HQWX�
VLDVPR��HO�SUR\HFWR�GH�TXH�5HS¼EOLFD�'RPLQLFDQD��OLEUH�H�LQGHSHQGLHQWH��
WXYLHUD�OXJDU�

<R�FUHR�WDPEL«Q�TXH�HQ�HO�PDUFR�GH�HVWD�FHOHEUDFLµQ�QR�KDEU¯D�PR�
PHQWR�P£V�SURSLFLR�SDUD�FHOHEUDU�HVWH�HYHQWR��WDQ�LPSRUWDQWH�SDUD�HVWH�
SD¯V�SRUTXH�QXHVWUD�FRQFLHQFLD�WLHQH�TXH�VHU�LOXPLQDGD��SRUTXH�QXHVWUR�
HQWHQGLPLHQWR�WLHQH�TXH�VHU�HVFODUHFLGR�\�SRUTXH�QXHVWUD�YROXQWDG�WLHQH�
TXH�SRQHUVH�GHQLWLYDPHQWH�HQ�HO�SURSµVLWR�GH�TXH�HVD�MXVWLFLD�FRQVWLWXFLR�
QDO�VH�KDJD��VH�UHDOLFH��\�ORV�OODPDGRV�D�KDFHUOD�VRPRVط�HQ�SULPHU�OXJDUط��
QRVRWURV�ORV�MXHFHV��D�TXLHQHV�QRV�HV�GDGR�\�WHQHPRV�OD�FRPSHWHQFLD�\�OD�
VREHUDQ¯D�SDUD�GHFLGLU�GLIHUHQGRV�



25
Palabras de salutación

Dr. Julio César Castaños Guzmán
Magistrado Suprema Corte de Justicia

&RPR�FLXGDGDQR�GRPLQLFDQR��UHDOPHQWH�PH�VLHQWR�PX\�VDWLVIHFKR��
PX\�FRQWHQWR�GH�TXH�HVWR�WHQJD�OXJDU�HQ�HVWH�SD¯V��$QWHV�GH�TXH�HO�VH³RU�
SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�G«�HO�PDOOHWD]R�FRUUHVSRQGLHQWH�SDUD�
GDU�LQLFLR�IRUPDO��TXLHUR�OHHUOHV�HVWH�SHQVDPLHQWR�GH�-XDQ�3DEOR�'XDUWH��
TXH�HV�SUHFLVDPHQWH�VREUH�OD�MXVWLFLD��'LFH�DV¯��

(O�EXHQ�GRPLQLFDQR�WLHQH�KDPEUH�\�VHG�GH�OD�MXVWLFLD�>KD@�
ODUJR�WLHPSR�\�VL�HO�PXQGR�VH�OD�QHJDVH��'LRV��TXH�HV�OD�
VXPD�ERQGDG��VDEU£�KDF«UVHOD�FXPSOLGD�\�QR�PX\�GLODWDGR�
\�HQWRQFHV��cD\��GH�ORV�TXH�WXYLHURQ�R¯GRV�SDUD�R¯U�\�QR�
R\HURQ��GH�ORV�TXH�WXYLHURQ�RMRV�SDUD�YHU�\�QR�YLHURQً�
cOD�HWHUQLGDG�GH�QXHVWUD�LGHD��3RUTXH�HOORV�KDEU£Q�GH�R¯U�
\�KDEU£Q�GH�YHU�HQWRQFHV�OR�TXH�QR�KXELHUDQ�TXHULGR�YHU�
QL�R¯U�MDP£V�

'ృ��-ెఽీ�&ౕౄలృ�&లౄలౝీౄ�*ెోా్ి�
-XH]�3UHVLGHQWH�GH�OD�3ULPHUD�6DOD��&LYLO�\�&RPHUFLDO��
\�SULPHU�VXVWLWXWR�GH�SUHVLGHQWH�GH�OD�6XSUHPD�&RUWH�

GH�-XVWLFLD�GH�OD�5HS¼EOLFD�'RPLQLFDQD��D�TXLHQ�UHSUHVHQWD��



0DJLVWUDGRV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH� OD�5HS¼EOLFD�'RPLQLFDQD� H� LQYLWDGRV� HVSHFLDOHV� HQ� OD�
FHUHPRQLD�GH�DSHUWXUD�GHO�3ULPHU�&RQJUHVR�,QWHUQDFLRQDO�VREUH�'HUHFKR�\�-XVWLFLD�&RQVWLWXFLRQDO�

(O�PDJLVWUDGR�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO��'U��0LOWRQ�5D\�*XHYDUD��MXQWR�D�ORV�PLHPEURV�
GH�OD�PHVD�GH�KRQRU�DO�PRPHQWR�GH�GDU�HO�PDOOHWD]R�LQDXJXUDO�GHO�&RQJUHVR�



Evolución del 
control de constitucionalidad 

y creación del 
Tribunal Constitucional 
en República Dominicana

Dr. Milton Ray Guevara,
presidente del Tribunal Constitucional

de la República Dominicana



Dr. Milton Ray Guevara 

(O�'U��0LOWRQ�5D\�*XHYDUD�
QDFLµ� HQ� 6DPDQ£� HO� �� GH�PD\R�
GH� ���V)�ܗ� GRFWRU� HQ�'HUHFKR�
3¼EOLFR��PHQFLµQ�7UHV� %LHQ�� GH�
OD�8QLYHUVLGDG� GH�1L]D�� )UDQFLD��
OLFHQFLDGR� HQ�'HUHFKR�� 6XPPD�
&XP�/DXGH��GH�OD�3RQWLFLD�8QL�
YHUVLGDG�&DWµOLFD�0DGUH�\�0DHVWUD�
�38&00���7LHQH�GLSORPDGRV�HQ�
(VWXGLRV� 6XSHULRUHV� HQ�'HUHFKR�
&RPSDUDGR��PHQFLµQ� %LHQ� �)D�
FXOWDG� ,QWHUQDFLRQDO� GH�'HUHFKR�
&RPSDUDGR��(VWUDVEXUJR��)UDQFLD���
HQ�(VWXGLRV�$YDQ]DGRV��'($��HQ�
'HUHFKR� 6RFLDO� �8QLYHUVLGDG� GH�

/D�6RUERQQH��3DU¯V��)UDQFLD���HQ�'HUHFKR�GHO�7UDEDMR�&RPSDUDGR��PHQFLµQ�
6REUHVDOLHQWH��(VFXHOD�,QWHUQDFLRQDO�GH�7ULHVWH��,WDOLD���HQ�'HUHFKR�%DQFDULR�
&RPSDUDGR��(VFXHOD�GH�'HUHFKR�%DQFDULR��%DUFHORQD��(VSD³D���FHUWLFDGRV�GH�
(VWXGLRV�,QWHUQDFLRQDOHV��PHQFLµQ�%LHQ��,QVWLWXWR�GHO�'HUHFKR�GH�OD�3D]�\�GHO�
'HVDUUROOR��1L]D��)UDQFLD��\�&XUVR�GH�'HUHFKR�,QWHUQDFLRQDO�3¼EOLFR��$FDGHPLD�
GH�'HUHFKR�,QWHUQDFLRQDO��/D�+D\D��+RODQGD��

+D�VLGR�GLUHFWRU�GH�OD�(VFXHOD�GH�&LHQFLDV�-XU¯GLFDV�\�GH�OD�PDHVWU¯D�GH�
'HUHFKR�(PSUHVDULDO�\�/HJLVODFLµQ�(FRQµPLFD�HQ�HO�UHFLQWR�6DQWR�7RP£V�GH�
$TXLQR��6DQWR�'RPLQJR��GH�OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�0DGUH�\�0DHVWUD��
SURIHVRU�GH�OD�PDHVWU¯D�GH�'HUHFKR�&RQVWLWXFLRQDO�HQ�,JOREDO�/D�6RUERQQH�\�
FDWHGU£WLFR�GH�OD�PDHVWU¯D�GH�'HUHFKR�&RQVWLWXFLRQDO�GH�OD�8QLYHUVLGDG�,EH�
URDPHULFDQD��81,%(���

+D�RFXSDGR�LPSRUWDQWHV�IXQFLRQHV�S¼EOLFDV�FRPR�VHQDGRU�SRU�OD�SURYLQFLD�
6DPDQ£��HPEDMDGRU�H[WUDRUGLQDULR�\�SOHQLSRWHQFLDULR�HQ�)UDQFLD�\�FRQFXUUHQWH�
HQ�HO�5HLQR�8QLGR�GH�*UDQ�%UHWD³D�H�,UODQGD�GHO�1RUWH��%«OJLFD��&RPXQLGDG�
(FRQµPLFD�(XURSHD�\�<XJRVODYLD��PLQLVWUR�GH�7UDEDMR�\�PLQLVWUR�VLQ�FDUWHUD��
SUHVLGHQWH�GHO�&RQVHMR�1DFLRQDO�GH�OD�6HJXULGDG�6RFLDO�\�UHSUHVHQWDQWH�GH�OD�
5HS¼EOLFD�'RPLQLFDQD�DQWH�HO�&RQVHMR�GH�$GPLQLVWUDFLµQ�GH�OD�2UJDQL]DFLµQ�
,QWHUQDFLRQDO�GHO�7UDEDMR��SUHVLGHQWH�GH�OD����&RQIHUHQFLD�,QWHUQDFLRQDO�GHO�7UD�
EDMR��PLHPEUR�GH�OD�FRPLVLµQ�UHGDFWRUD�GHO�&µGLJR�GH�7UDEDMR�GH������\�GH�ODV�
FRPLVLRQHV�UHGDFWRUDV�GH�ODV�UHIRUPDV�FRQVWLWXFLRQDOHV�GH������\�������PLHPEUR�
IXQGDGRU�\�SULPHU�GLUHFWRU�HMHFXWLYR�GH�OD�)XQGDFLµQ�,QVWLWXFLRQDOLGDG�\�-XVWL�
FLD��,QF���),ƌ86��\�PLHPEUR�GHO�,QVWLWXWR�/DWLQRDPHULFDQR�GHO�2PEXGVPDQ�
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/D�HYROXFLµQ�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�HQ�5HS¼EOLFD�'RPL�
QLFDQD�KDVWD�OD�FUHDFLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�OD�&RQV�
WLWXFLµQ�GH����GH�HQHUR�GH�������KD�WHQLGR�GLYHUVRV�PDWLFHV��FRQ�

XQD�FDUDFWHU¯VWLFD�FRP¼Q��VH�KD�SURPRYLGR�HO�FDU£FWHU�QRUPDWLYR�VXSHULRU�
GH�OD�&RQVWLWXFLµQ�

'HVGH� OD�FUHDFLµQ�GH� OD�5HS¼EOLFD�HQ�������HQ�VX�&RQVWLWXFLµQ�GH�
��GH�QRYLHPEUH��VH�DGRSWµ�HO�SULQFLSLR�DPHULFDQR�GHO�FRQWURO�GLIXVR�GH�
FRQVWLWXFLRQDOLGDG��/D�LQXHQFLD�GH�OD�F«OHEUH�GHFLVLµQ�0DUEXU\�Y��0D�
GLVRQ��HVFULWD�GH�SX³R�\�OHWUD�SRU�HO�MXH]�-RKQ�0DUVKDOO��HQ�������IXH�OD�
JX¯D�LQVSLUDGRUD�GHO�FRQVWLWX\HQWH�GRPLQLFDQR�

8Q�FDPELR�LPSRUWDQWH�VH�SURGXFH�HQ�OD�&RQVWLWXFLµQ�GH�������\D�TXH�
HQ�VX�DUW¯FXOR�����QXPHUDO����VH�FUHµ�HO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWX�
FLRQDOLGDG��6LQ�HPEDUJR��HVWDV�GLVSRVLFLRQHV�VROR�WXYLHURQ�YLJHQFLD�KDVWD�
OD�UHIRUPD�FRQVWLWXFLRQDO�GH�������TXH�ODV�HOLPLQµ�

/D�UHVWLWXFLµQ�GHO�FRQWURO�FRQFHQWUDGR��HQ�PDQRV�GH�OD�6XSUHPD�&RUWH�
GH�-XVWLFLD��UHDSDUHFLµ�HQ�OD�UHIRUPD�FRQVWLWXFLRQDO�GH����GH�DJRVWR�GH�
������HVWDEOHFLµ�TXH�FRPSHW¯D�DO�DOWR�WULEXQDOܖ��Q�HIHFWR��HO�DUW¯FXOR)�ܓ
GH�MXVWLFLD�FRQRFHUف�GH�OD�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV��D�LQVWDQFLDV�GHO�
3RGHU�(MHFXWLYR��GH�XQR�GH�ORV�SUHVLGHQWHV�GH�ODV�F£PDUDV�GHO�&RQJUHVR�
1DFLRQDO�R�GH�SDUWH�LQWHUHVDGDق�

(O�VLVWHPD�DQWHV�GHVFULWR�IXH�UHHPSOD]DGR�HQ�OD�&RQVWLWXFLµQ�GH�������
TXH�FRPELQD�HO�FRQWURO�GLIXVR��PHGLDQWH�HO�FXDO�WRGRV�ORV�WULEXQDOHV�GH�
OD�5HS¼EOLFD�FRQRFHU£Q�OD�H[FHSFLµQ�GH�FRQVWLWXFLRQDOLGDG�HQ�ORV�DVXQWRV�
VRPHWLGRV�D�VX�FRQRFLPLHQWR��$UW�������\�HO�FRQWURO�FRQFHQWUDGR�SXHVWR�
D� FDUJR�GHO�7ULEXQDO�&RQVWLWXFLRQDO�� HQ� YLUWXG�GH� OR� HVWDEOHFLGR� HQ� HO�
DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ�

/D�FUHDFLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�IXH�HO�XWR�GH�XQD�GHPDQGD�
UHLWHUDGD�GH�ORV�VHFWRUHV�OLEHUDOHV�GRPLQLFDQRV��TXH�WXYR�PRPHQWRV�HVWHOD�
UHV�HQ�HO�D³R�������\�GXUDQWH�OD�FRQVXOWD�SRSXODU�HIHFWXDGD�GHVGH�RFWXEUH�
GH������D�IHEUHUR�GH�������TXH�SUHFHGLµ�D�OD�HODERUDFLµQ�GHO�SUR\HFWR�GH�
UHIRUPD�FRQVWLWXFLRQDO��HQFRPHQGDGR�D�XQD�FRPLVLµQ�GH�MXULVWDV�SRU�HO�
HQWRQFHV�SUHVLGHQWH�GH�OD�5HS¼EOLFD��'U��/HRQHO�)HUQ£QGH]�5H\QD�
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6X�LQFRUSRUDFLµQ�DO�WH[WR�FRQVWLWXFLRQDO�IXH�HO�SURGXFWR�GH�XQ�SDFWR�
HQWUH�ODV�IXHU]DV�SRO¯WLFDV�FRQ�UHSUHVHQWDFLµQ�FRQJUHVXDO��ORJUDGR�LQ�H[WUHPLV��
\D�TXH�HQ�OD�SULPHUD�OHFWXUD�TXH�DSUREµ��OD�&DUWD�0DJQD��QR�VH�LQFOX\µ�DO�
7ULEXQDO�&RQVWLWXFLRQDO��4XHGD��DKRUD��HVFULELU�OD�KLVWRULD�GH�XQD�MXULV�
GLFFLµQ�TXH�GHEH�FRQYHUWLUVH�HQ�XQ�HVSDFLR�FLXGDGDQR�R�HQ�XQD�LQVWDQFLD�
GH�OD�GHPRFUDFLD�SRVUUHSUHVHQWDWLYD�

(O�PDJLVWUDGR�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH� OD�5HS¼EOLFD�'RPLQLFDQD��
'U��0LOWRQ�5D\�*XHYDUD��SURQXQFLD�VX�FRQIHUHQFLD�GH�DSHUWXUD�GHO�3ULPHU�&RQJUHVR�
,QWHUQDFLRQDO�VREUH�'HUHFKR�\�-XVWLFLD�&RQVWLWXFLRQDO�



0HVD�GH�KRQRU�GXUDQWH�OD�FHUHPRQLD�GH�DSHUWXUD�GHO�FRQJUHVR��$O�IRQGR��HO�'U��0LOWRQ�
5D\�*XHYDUD�PLHQWUDV�SURQXQFLD�OD�FRQIHUHQFLD�LQDXJXUDO�

9LVWD�SDUFLDO�GH�ORV�LQYLWDGRV�HVSHFLDOHV�DO�&RQJUHVR��$O�FHQWUR��HO�'U��5DIDHO�$OEXU�
TXHUTXH��H[�YLFHSUHVLGHQWH�GH�OD�5HS¼EOLFD��\�HQ�HO�H[WUHPR�L]TXLHUGR��HO�HPEDMDGRU�GH�
(FXDGRU�HQ�5HS¼EOLFD�'RPLQLFDQD��&DUORV�/µSH]�'DPP�



9LVWD�GHO�S¼EOLFR�DVLVWHQWH�HQ�OD�FHUHPRQLD�GH�DSHUWXUD�GHO�&RQJUHVR�



Justificación del congreso
y

aspectos metodológicos

Lic. Carlos Ramón Salcedo Camacho,
coordinador general y académico del Congreso

República Dominicana
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Lic. Carlos Ramón Salcedo Camacho

$ERJDGR�HQ�HMHUFLFLR�GHVGH�������D³R�GHVGH�FXDQGR�GLULJH�OD�UPD�GH�DER�
JDGRV�6DOFHGR�\�$VWDFLR��FRQ�RFLQDV�HQ�0RFD�\�6DQWR�'RPLQJR��+D�UHDOL]DGR��
\�UHDOL]D��GLYHUVRV�FXUVRV�GH�GLSORPDGR��SRVJUDGR�\�PDHVWU¯D�HQ�GLYHUVDV�UDPDV�
GHO�GHUHFKR��GH�PDQHUD�SDUWLFXODU�HQ�PDWHULD�FRQVWLWXFLRQDO�

3URIHVRU�SRU�YDULRV�D³RV�HQ�OD�38&00��+D�VLGR�\�VLJXH�VLHQGR�SURIHVRU�\�
FRQIHUHQFLVWD�LQYLWDGR�HQ�FXUVRV�GH�GLSORPDGRV��SRVJUDGRV�\�PDHVWU¯DV�GH�RWUDV�
XQLYHUVLGDGHV�FRPR�8$6'��813+8��87(6$�\�8QLYHUVLGDG�&DWµOLFD�GH�6DQWR�
'RPLQJR�

)XH�GLUHFWRU�HMHFXWLYR�GH�OD�)XQGDFLµQ�,QVWLWXFLRQDOLGDG�\�-XVWLFLD��),ƌ86��
�������������GLUHFWRU�HVWUDW«JLFR�GHO�6HQDGR�GH�OD�5HS¼EOLFD�\�MHIH�GHO�JDELQHWH�
GHO�SUHVLGHQWH�GHO�6HQDGR�GH�OD�5HS¼EOLFD�������������

&KDUOLVWD�HQ�VHPLQDULRV�\�FRQJUHVRV�QDFLRQDOHV�H�LQWHUQDFLRQDOHV�HQ�GLIHUHQWHV�
UDPDV�GH�ODV�FLHQFLDV�MXU¯GLFDV�\�VRFLDOHV�HQ�JHQHUDO��&ROXPQLVWD�\�FRODERUDGRU�
GH�ODV�UHYLVWDV�(VWXGLRV�-XU¯GLFRV��&LHQFLDV�-XU¯GLFDV�\�*DFHWD�-XGLFLDO�\�SHULµGLFRV�
QDFLRQDOHV��$UWLFXOLVWD�GH�ORV�SHULµGLFRV�/D�,QIRUPDFLµQ��(O�&DULEH��+R\�\�(O�
'¯D��HQWUH�RWURV�

$XWRU�GH�YDULDV�REUDV�\�HQVD\RV�\�FRDXWRU�GH�OD�/H\�*HQHUDO�GH�$FFHVR�D�OD�
,QIRUPDFLµQ�3¼EOLFD��TXH�IXH�DSUREDGD��HQWUH�RWUDV��GXUDQWH�VX�JHVWLµQ�FRPR�
MHIH�GHO�JDELQHWH�GHO�SUHVLGHQWH�GHO�6HQDGR�\�GLUHFWRU�HVWUDW«JLFR�GH�OD�&£PDUD�
/HJLVODWLYD�
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%XHQRV�G¯DV��9R\�D�LPLWDU�DO�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�
OD�EUHYHGDG��WHQJR�GLH]�PLQXWRV�\�KDEODU«�TXL]£V�QR�P£V�GH�FLQFR��
SRUTXH�OD�MXVWLFDFLµQ�GHO�&RQJUHVR�\�ORV�GHP£V�HOHPHQWRV�HVWDU£Q�

FRQWHQLGRV�HQ�HO�GLVSRVLWLYR�86%�TXH�XVWHGHV�WHQGU£Q��R�WLHQHQ�\D�HQ�VX�
SRGHU�HQ�UHODFLµQ�FRQ�ORV�FRQWHQLGRV�WHP£WLFRV�GH�HVWH�3ULPHU�&RQJUHVR�
,QWHUQDFLRQDO�VREUH�'HUHFKR�\�-XVWLFLD��7ULEXQDO�&RQVWLWXFLRQDO��'H�WRGDV�
PDQHUDV��GHEHPRV�WRPDU�DOJXQRV�UHVJXDUGRV�SDUD�SRGHU�DYDQ]DU��VREUH�WRGR�
FXDQGR�FRQWDPRV�FRQ�XQ�UHWUDVR�GH����PLQXWRV�GHELGR�D�XQD�VLWXDFLµQ�
TXH�QR�GHSHQG¯D�GH�QRVRWURV�\�HUD�OD�SUHVHQFLD�GH�OD�YLFHSUHVLGHQWD�GH�OD�
5HS¼EOLFD��SRU�HOOD�\�OµJLFDPHQWH�HQ�UHSUHVHQWDFLµQ�GHO�3RGHU�(MHFXWLYR��

(O�7ULEXQDO�&RQVWLWXFLRQDO��HQ�YLUWXG�GH�OR�TXH�GLVSRQH�HO�DUW¯FXOR��
����GH�OD�/H\�Q¼P����������2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORV�
3URFHGLPLHQWRV�&RQVWLWXFLRQDOHV��WLHQH�SRU�PDQGDWR��GHQWUR�GH�VXV�REMH�
WLYRV�SRU�FXPSOLU��OD�WDUHD�GH�SURPRYHU�HVWXGLRV�GH�GHUHFKR�FRQVWLWXFLRQDO�
\�GH�GHUHFKRV�IXQGDPHQWDOHV��(Q�HVWD�ODERU�WDPEL«Q�GHEH�DVLVWLUVH�GH�OD�
LQYHVWLJDFLµQ�GH�ODV�DFDGHPLDV��GH�ORV�FHQWURV�FLHQW¯FRV��GH�ODV�XQLYHUVL�
GDGHV��QR�VRODPHQWH�QDFLRQDOHV�VLQR�WDPEL«Q�H[WUDƎHUDV��(VWH�FRQJUHVR�
WLHQH��SUHFLVDPHQWH��HVD�QDOLGDG��FXPSOLU�FRQ�HVH�YRWR�GH�OD�QRUPD��GH�
OD�OH\��\�VHUYLU�FRPR�HQWH�PRWLYDGRU�GH�OD�FODVH�MXU¯GLFD�QDFLRQDO�\�GH�ORV�
FLXGDGDQRV� SDUD� TXH� VH� LQWHJUHQ� HQ� HO� FRQRFLPLHQWR� QHFHVDULR� SDUD� OD�
SRVWHULRU�JDUDQW¯D�GH�OD�GHIHQVD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�WRGRV�
ORV�FLXGDGDQRV�

(VWH�FRQJUHVR�WLHQH�WUHV�HMHV�IXQGDPHQWDOHV��HO�SULPHUR�WLHQH�TXH�YHU�
FRQ�HO�IXQGDPHQWR�\�OD�IXQFLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO��HO�VHJXQGR�
JXDUGD�UHODFLµQ�FRQ�ODV�KHUUDPLHQWDV�FLXGDGDQDV�SDUD�HO�HMHUFLFLR�GH�ORV�
GHUHFKRV� IXQGDPHQWDOHV� SDUD� OD� SURWHFFLµQ� \� JDUDQW¯D� GH� ORV� GHUHFKRV�
IXQGDPHQWDOHV��\�HO�WHUFHUR�WLHQH�TXH�YHU�FRQ�SURFHVR�\�SUD[LV�HQ�PDWHULD�
GH�GHUHFKRV�IXQGDPHQWDOHV��HQ�PDWHULD�GH�GHUHFKR�FRQVWLWXFLRQDO�

7HQHPRV�FRPR�FRQWHQLGR����FRQIHUHQFLDV��6LHPSUH�KDJR�OD�REVHU�
YDFLµQ�GH�TXH�VH�GLFHف�FRQIHUHQFLDV�PDJLVWUDOHVق�DQWLFLSDGDPHQWH��\�\R�
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VLHPSUH�SUHHUR�GHFLU� ��SRUTXHقFRQIHUHQFLDVف VHU£Q�PDJLVWUDOHV� FXDQGR�
YHQJD� OD�HYDOXDFLµQ�GH� ORV�R\HQWHV�\� ORV�SDUWLFLSDQWHV��TXH�VRQ�ORV�TXH�
WLHQHQ�XQD� YDORUDFLµQ��XQD�SHUFHSFLµQ�GH� OD� FDOLGDG� H[SRVLWLYD� \� GH� OD�
FDOLGDG�HQ�W«UPLQRV�GH�FRQWHQLGR�GH�FDGD�XQD�GH�HOODV�\�GH�ORV�SDQHOHV��
7HQGUHPRV�DGHP£V��FXDWUR�SDQHOHV�\�WUHFH�MXULVWDV��SURIHVRUHV��MXHFHV�GH�
WULEXQDOHV�FRQVWLWXFLRQDOHV�TXH�HVWDU£Q�GLFWDQGR�LJXDO�Q¼PHUR�GH�FRQIH�
UHQFLDV��FRPSOHPHQWDGRV�SRU�WUHV�GRPLQLFDQRV��/RV�FXDWUR�SDQHOHV�KDQ�
VLGR�HVWUXFWXUDGRV�SDUD�VHU�LPSDUWLGRV�SDUD�VHU�FRQGXFLGRV�SRU�MXHFHV�\�
MXULVWDV�HVWULFWDPHQWH�GRPLQLFDQRV�

7HQGUHPRV�XQ�GHEDWH��TXH�QR�VHU£�XQD�H[SRVLFLµQ�HQ�W«UPLQRV�GH�
FRQIHUHQFLDV�� FRPR� WUDGLFLRQDOPHQWH� VH� FRQRFH�� VLQR� XQ� HQFXHQWUR� R�
GHVHQFXHQWUR�GH�LGHDV�HQ�HO�TXH�OµJLFDPHQWH�VH�DEUH�FRQ�ODV�PRWLYDFLRQHV�
JHQHUDOHV�\�ORV�FRQWHQLGRV�JHQHUDOHV�GH�ODV�H[SRVLFLRQHV�GH�FDGD�XQD�GH�
ODV�SDUWHV���(Q�HVH�VHQWLGR��GRQ�0DQXHO�$WLHQ]D�\�-XDQ�$QWRQLR�*DUF¯D�
$PDGR�WHQGU£Q��DOUHGHGRU�GH�������PLQXWRV�GH�H[SRVLFLµQ�LQLFLDO�SDUD�
SODQWHDU�ODV�SRVLFLRQHV�IXQGDPHQWDOHV�HQ�OD�TXH�GHVFDQVD�HO�SRVLWLYLVPR�\�
HO�SRVSRVLWLYLVPR�FRPR�FRUULHQWH�GHO�SHQVDPLHQWR�MXU¯GLFR�

7HQHPRV����H[WUDƎHURV�SDUWLFLSDQGR�HQ�HVWH�SULPHU�FRQJUHVR��MXQWR�
D����GRPLQLFDQRV��R�VHD�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�KD�FRPSHQVDGR�
H[DFWDPHQWH��'RQGH�HVWDPRV�XQ�SRFR�GHVQLYHODGRV��D�SHVDU�GHO�HVIXHU]R�
TXH�KLFLPRV��HV�HQ�OD�SDUWLFLSDFLµQ�GH�J«QHUR��WHQGUHPRV����KRPEUHV�\���
PXMHUHV��6H�KLFLHURQ�HVIXHU]RV�\�GH�KHFKR��DOJXQD�RWUD�PXMHU�FDQFHOµ��VH�
KLFLHURQ�RWURV�HVIXHU]RV��SHUR�QDOPHQWH�OD�ULTXH]D�\�HO�DSRUWH�TXH�SXHGHQ�
KDFHU�HVWDV�FXDWUR�PXMHUHV�VDEHPRV�TXH�VHU£�PX\�YDOLRVR�

(O�WLHPSR�GH�ODV�FRQIHUHQFLDV�HVW£�HQ�HO�SURJUDPD��$OJXQDV�WLHQHQ�XQD�
KRUD��RWUDV�WLHQHQ����PLQXWRV�\�RWUDV�WLHQHQ�����1R�VHU£Q�FRQIHUHQFLDV�GH�
�������R����PLQXWRV��VLQR�TXH�OD�GH�XQD�KRUD�VHU£�GH����R����PLQXWRV�SDUD�
GDU�WLHPSR�D�ODV�SUHJXQWDV��8VWHGHV�WLHQHQ�\D�HQ�VX�FDUSHWD�ORV�SDSHOHV�
SDUD��UHGDFWDU�ODV�SUHJXQWDV��TXH�VHU£Q�HVFULWDV��/RV�FRQIHUHQFLVWDV�LQWHUQD�
FLRQDOHV�\�ORV�PLHPEURV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR�WHQGU£Q�
XQ�SULYLOHJLR�H[FOXVLYR�SDUD�SRGHU�SUHJXQWDU�RUDOPHQWH��VHU£�SUHJXQWDU��
QR�KDFHU�H[SRVLFLRQHV��SXHV�SRGU¯DPRV�WHQHU�SUREOHPDV�FRQ�HO�WLHPSR��
(O�SHUVRQDO�GH�SURWRFROR�HVWDU£�SDVH£QGRVH�SRU�WRGD�OD�VDOD��UHFRJLHQGR�
ODV�SUHJXQWDV��ODV�WUDHU£Q�DO�SUHVHQWDGRU�GH�FDGD�FRQIHUHQFLVWD�R�GH�ORV�
SDQHOHV�\�HOORV�GHSXUDU£Q�GHSHQGLHQGR�GH�OD�FDQWLGDG�GH�SUHJXQWDV�\�GHO�
WLHPSR�FRQ�TXH�VH�FXHQWD��TXH�HV�GH�������PLQXWRV�DSUR[LPDGDPHQWH�\�HQ�
DOJXQRV�FDVRV�KDVWD�GH�����OD�FRQIHUHQFLD��$V¯�SRGU£Q�KDFHU�VXV�SUHJXQWDV�
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Justificación del Congreso y aspectos metodológicos
Lic. Carlos Ramón Salcedo Camacho

Coordinador académico y general del Congreso

7UDWDUHPRV�GH�VHU�HVWULFWRV�FRQ�HO�WLHPSR��QR�VRODPHQWH�SRU�OD�WDU�
GDQ]D�GHULYDGD�GHO�DFWR�LQDXJXUDO��VLQR�SRUTXH�OR�KD�SODQWHDGR�HO�7ULEXQDO�
&RQVWLWXFLRQDO��HVH�HV�HO�PDQGDWR�TXH�WHQHPRV�GH�VX�SUHVLGHQWH�\�GH�ORV�
PLHPEURV�TXH�OR�LQWHJUDQ��SRU�OR�WDQWR��SHGLPRV�D�ORV�SUHVHQWDGRUHV�GH�
ORV�FRQIHUHQFLVWDV�TXH�OOHYHQ�HO�FRQWURO�GHO�WLHPSR��DGHP£V�XQ�SHUVRQDO�GH�
SURWRFROR�HVWDU£�WDPEL«Q�OOHYDQGR�HO�FRQWURO�HQ�HVH�RUGHQ��6HDQ�HVWULFWRV�
HQ�OD�PHGLFLµQ�GHO�WLHPSR�

&RPR�XVWHGHV�YHQ��WHQHPRV�WDPEL«Q�UHODWRUHV�GHO�FRQJUHVR��TXH�QR�
VRODPHQWH�KDU£Q�XQD�ODERU�GH�SXUR�DSR\R�SDUD�XVWHGHV�ORV�SDUWLFLSDQWHV��
GH�FDUDV�D�OR�TXH�VHU£�OD�HGLFLµQ�GHO�OLEUR��(VD�UHODWRU¯D�WDPEL«Q�QRV�D\X�
GDU£�D�HVWUXFWXUDU�HO�UHVXPHQ�GH�ODV�SDUWLFLSDFLRQHV�RUDOHV�SDUD�TXH�QR�
VH�SLHUGD�OD�SUHVHQWDFLµQ�RUDO��TXH�VLHPSUH�HV�ULTX¯VLPD�HQ�DGLFFLµQ�D�ODV�
FRQIHUHQFLDV�HVFULWDV�TXH�VHU£Q�UHHMDGDV��XQDV�\D�HQ�HO�86%ط�QR�WRGDV��
SRUTXH�QR�WRGDV�OOHJDURQ�D�WLHPSRط��\�RWUDV�HQ�HO�OLEUR�SRVWHULRU�D�HVWD�
FRQIHUHQFLD��(VWH�FRQJUHVR�LQWHUQDFLRQDO�HVW£�VLHQGR�JUDEDGR�WRGR�HO�WLHP�
SR��SDUD�SUHFLVDPHQWH�SRGHU�UHHMDU�WRGR�HVWR�HQ�OD�HGLFLµQ�QDO�GHO�OLEUR�

)LQDOPHQWH�� GXUDQWH� HO�&RQJUHVR� KDEU£� RFKR� UHFHVRV�P£V� WUHV� GH�
FRPLGDV��TXH�WLHQHQ�DOUHGHGRU�GH�XQD�KRUD�\����PLQXWRV�R�XQD�KRUD�\�
���PLQXWRV�� WLHPSR�P£V� TXH� VXFLHQWH� SDUD� FRPHU��+D\� UHVWDXUDQWHV�
FHUFDQRV��+D\�DOJXQD�JHQWH�TXH�FRPHU£�DTX¯��OHV�H[KRUWDPRV�TXH�FRPDQ�
HQ�UHVWDXUDQWHV�TXH�EULQGHQ�OD�FRPLGD�U£SLGD��QR�QHFHVDULDPHQWH�ORVف�IDVW�
IRRGق��SHUR� V¯�KD\� UHVWDXUDQWHV�PX\�FHUFD�GH� HVWD� ]RQD�TXH� ULQGHQ�XQ�
VHUYLFLR�£JLO��/RV�FRHH�EUHDN�VRQ�GH�PHGLD�KRUD�HVWULFWDPHQWH��SXHV�D�
ORV����PLQXWRV�\D�HO�FRQIHUHQFLVWD�\�VX�SUHVHQWDGRU��ORV�SDQHOLVWDV�\�VXV�
SUHVHQWDGRUHV�HVWDU£Q�HQ�OD�PHVD�SULQFLSDO�SDUD�SRGHU�LQLFLDU�D�WLHPSR�

/HV�DJUDGH]FR�VX�SUHVHQFLD�\�OHV�UHLWHUR�FRQ�WRGR�HO�SHUVRQDO�GHO�7UL�
EXQDO�&RQVWLWXFLRQDO�\�FRQ�WRGR�HO�SHUVRQDO�TXH�QRV�VLUYH�GH�DSR\R�TXH�
HVWDPRV�D�VXV�µUGHQHV��c%LHQYHQLGRV�





Legitimidad política 
del Tribunal Constitucional 

y argumentación constitucional

Dr. Manuel Atienza Rodríguez,
catedrático de la Universidad de Alicante, España



Dr. Manuel Atienza Rodríguez

(V�GLUHFWRU�GH�OD�UHYLVWD�'R[D�\�GHO�2EVHUYDWRULR�'R[D�GH�$UJXPHQWDFLµQ�
-XU¯GLFD� SDUD� HO�PXQGR� ODWLQRDPHULFDQR�� H[� YLFHSUHVLGHQWH� GH� OD�$VRFLDFLµQ�
0XQGLDO�GH�)LORVR¯D�-XU¯GLFD�\�6RFLDO�\�GRFWRU�KRQRULV�FDXVD�SRU�GLYHUVDV�XQL�
YHUVLGDGHV�ODWLQRDPHULFDQDV��

0LHPEUR�GH�OD�&RPLVLµQ�1DFLRQDO�GH�5HSURGXFFLµQ�+XPDQD�$VLVWLGD�\�
GH�OD�&RPLVLµQ�5HGDFWRUD�GHO�&µGLJR�0RGHOR�GH��WLFD�-XGLFLDO��GHQWUR�GH�OD�
&XPEUH�-XGLFLDO�,EHURDPHULFDQD��+D�VLGR�SURIHVRU�YLVLWDQWH�HQ�OD�+DUYDUG�/DZ�
6FKRRO��������\�HQ�OD�&RUQHOO�8QLYHUVLW\���������

(QWUH�VXV�OLEURV�GHVWDFDQ�,O¯FLWRV�DW¯SLFRV��6REUH�HO�DEXVR�GHO�GHUHFKR��HOࠕ�DXGH�
GH�OH\�\�OD�GHVYLDFLµQ�GH�SRGHU��FRQ�-XDQ�5XL]�0DQHUR���������(O�VHQWLGR�GHO�GH�
UHFKR���������/D�JXHUUD�GH�ODV�IDODFLDV���������%LR«WLFD��GHUHFKR�\�DUJXPHQWDFLµQ�
��������(O�GHUHFKR�FRPR�DUJXPHQWDFLµQ��������\�3DUD�XQD�WHRU¯D�SRVSRVLWLYLVWD�GHO�
GHUHFKR��FRQ�-XDQ�5XL]�0DQHUR��������
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Justicia constitucional y escepticismo moral

1XHVWUR�PXQGR��HO�PXQGR�HQ�HO�TXH�YLYLPRV��HO�¼QLFR�TXH�H[LVWH���
HV�SURIXQGDPHQWH�LƎXVWR��/R�HV�YLVWR�GHVGH�(XURSD��GLJDPRV��
GHVGH�XQ�SD¯V�FRPR�(VSD³D��VREUH�WRGR��WUDV�YDULRV�D³RV�GH�FUL�

VLVظ�QR�VROR�HFRQµPLFDط�TXH�KDQ�FRQWULEXLGR��HQWUH�RWUDV�FRVDV��D�TXH�VH�
LQFUHPHQWHQ�PXFKR�ODV�GHVLJXDOGDGHV�VRFLDOHV��HPSH]DQGR��FODUR�HVW£��SRU�
ODV�GHVLJXDOGDGHV�HQ�FXDQWR�DO�LQJUHVR��<�HO�PXQGR�HV�DXQ�PXFKR�P£V�
LƎXVWR�FRQWHPSODGR�GHVGH�/DWLQRDP«ULFD�TXH�� FRPR�PXFKRV�HVWXGLRV�
PXHVWUDQ��HV�OD�UHJLµQ�GHO�PXQGR�HQ�OD�TXH�H[LVWHQ�PD\RUHV�GHVLJXDOGDGHV�
HFRQµPLFDV�\�VRFLDOHV�

/D�DQWHULRU�DUPDFLµQف��HO�PXQGR�HV�LƎXVWRق��SDUHFHU£��\R�FUHR��REYLD�D�
PXFKRV�GH�ORV�R\HQWHV��4XL]£V�D�RWURV�OHV�UHVXOWH�GLVFXWLEOH�SRUTXH�SLHQVHQ�
TXH�OD�MXVWLFLD�QR�HV�DOJR�TXH�WHQJD�TXH�YHU�FHQWUDOPHQWH�FRQ�OD�LJXDOGDG��
R�SRUTXH�FRQVLGHUHQ�TXH�OD�LJXDOGDG�GHEHU¯D�YHUVH�GH�PDQHUD�GLVWLQWD�D�OD�
VXJHULGD�SRU�PLV�SDODEUDV��<�FRPR�HQWUH�HO�S¼EOLFR�KDEU£�VLQ�GXGD�OµVRIRV�
GHO�'HUHFKR�R��HQ�WRGR�FDVR��SHUVRQDV�FRQ�IRUPDFLµQ�HQ�WHRU¯D�PRUDO��HVWR\�
VHJXUR�GH�TXH�P£V�GH�XQR�HVWDU£�SHQVDQGR�\D�TXH�HVWD�PDQHUD�GH�HPSH]DU�
PL�FRQIHUHQFLD��WDQ�H[SHGLWLYD��WHQGU¯D��FRPR�P¯QLPR��TXH�VHU�SUHFLVDGD��
6L�VH�OH�GLHUDظ�D�HVD�LPDJLQDULD�SHUVRQDط�OD�RSRUWXQLGDG�GH�KDFHUOR��PH�
SHGLU¯D�SUREDEOHPHQWH�TXH�DFODUDUD�TX«�TXLHUR�GHFLU�H[DFWDPHQWH�FRQ�ODV�
SDODEUDVف�HO�PXQGR�HV�LƎXVWR���7قLHQH�HVD�DUPDFLµQ�OD�SUHWHQVLµQ�GH�VHU�
YHUGDGHUD��R�WRGR�OR�TXH�KH�SUHWHQGLGR�FRQ�HOOD�KD�VLGR�H[FLWDU�ORV�VHQWL�
PLHQWRV�GHO�DXGLWRULR�HQ�XQD�FLHUWD�GLUHFFLµQ"�<ظ�SURVHJXLU¯D�HO�FU¯WLFRط�VL�
\R�GõHUD�TXH�PLV�SDODEUDV�SUHWHQGHQ�VHU�YHUGDGHUDV���FX£O�HV�HO�WLSR�GH�
UHDOLGDG�TXH�ODV�KDU¯D�YHUGDGHUDV"���FX£OHV�ORVف�KHFKRV�PRUDOHVق�D�ORV�TXH�
SXGLHUD�DFXGLUVH�SDUD�PRVWUDUOR�\�TXH�SXGLHUDQ�YROYHU�PLV�DUPDFLRQHV�
GHO�FRPLHQ]R�VHPHMDQWHV�D�HVWDV�RWUDV��������HO�PXQGR�WLHQH�KR\�P£V�GHف�
PLOORQHV�GH�KDELWDQWHVق��R5ف�HS¼EOLFD�'RPLQLFDQD�HVW£�VLWXDGD�HQ�XQD�LVOD�
GHO�&DULEH��OD�PLVPD�HQ�OD�TXH�VH�KDOOD�WDPEL«Q�OD�5HS¼EOLFD�GH�+DLW¯ق"

%XHQR��D�XQ�LQWHUORFXWRU�VHPHMDQWH��OR�TXH�\R�OH�UHSOLFDU¯D�VHU¯D�TXH�
PLV� DUPDFLRQHV�� FRQ� ODV�TXH�HPSH]DED� OD� FRQIHUHQFLD��SUHWHQG¯DQ� VHU�
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�\�FUHR�TXH�OR�VRQ��FRUUHFWDV��&XDQGR�GLJRف�FRUUHFWDVق�QR�TXLHUR�GHFLU�
H[DFWDPHQWH�YHUGDGHUDV��SXHV�PH�GR\�FXHQWD��FODUR��GH�TXH�QR�WLHQHQ�OD�
PLVPD�QDWXUDOH]D�TXH�ODV�GH�ORV�HMHPSORV�TXH�VH�DFDEDQ�GH�SRQHU�R��HQ�
JHQHUDO��TXH�ODV�DUPDFLRQHV�FDUDFWHU¯VWLFDV�GH�ODV�FLHQFLDV��GH�ODV�FLHQFLDV�
HPS¯ULFDV��1R�KD\��HQ�HIHFWR��KHFKRV�PRUDOHV��SHUR�HVR�QR�TXLHUH�GHFLU�
TXH�HO�GLVFXUVR�PRUDO�QR�SXHGD�SUHWHQGHU�VHU�REMHWLYR��6LPSOHPHQWH��OD�
REMHWLYLGDG�VLJQLFD�DTX¯�DOJR�GLVWLQWR��DXQTXH�DQ£ORJR��D�OR�TXH�VXSRQH�OD�
SUHWHQVLµQ�GH�YHUGDG�HQ�ORV�HQXQFLDGRV�GHVFULSWLYRV��2EMHWLYLGDG�VLJQLFD�
TXH�D�IDYRU�GH�HVRV�HQXQFLDGRV�SXHGHQ�GDUVH�UD]RQHV�FRQFOX\HQWHV��TXH�
FDEH��HQ�UHODFLµQ�FRQ�ORV�PLVPRV��XQD�DUJXPHQWDFLµQ�UDFLRQDO��\�TXH��SRU�OR�
WDQWR��QXHVWURV�HQXQFLDGRV�PRUDOHV�SXHGHQ�UHVXOWDU�IXQGDGRV�R�LQIXQGDGRV�
�R�P£V�R�PHQRV�IXQGDGRV�R�LQIXQGDGRV���GH�PDQHUD�VHPHMDQWH��SHUR�QR�
LG«QWLFD��D�FRPR�ORV�HQXQFLDGRV�FLHQW¯FRV�R��HQ�JHQHUDO��ORV�HQXQFLDGRV�
GHVFULSWLYRV��SXHGHQ�FDOLFDUVH�FRPR�YHUGDGHURV�R�IDOVRV��R�FRPR�P£V�R�
PHQRV�YHUGDGHURV�R�IDOVRV��

&RPR�VHJXUDPHQWH�XVWHGHV�VDEHQ��PL�SURIHVLµQ�HV�OD�GH�SURIHVRU�GH�
ORVR¯D�GHO�GHUHFKR��HQ�XQD�XQLYHUVLGDG�HVSD³ROD��OD�GH�$OLFDQWH���\�HVR�
KD�KHFKR�TXH�HQ�ORV�¼OWLPRV�WLHPSRV�PH�KD\D�HPEDUFDGR�FRQ�HFXHQFLD��
WDQWR�FRQ�HVWXGLDQWHV�FRPR�FRQ�SURIHVRUHV��HQ�GLVFXVLRQHV�VHPHMDQWHV�D�
OD�TXH�DFDER�GH�LPDJLQDU��<�GLJRف�GLVFXVLµQق��SRUTXH�ODV�FRVDV�QR�VXHOHQ�
TXHGDUVH�VLQ�P£V�HQ�HO�HVWDGLR�HQ�HO�TXH�DFDERظ�SURYLVLRQDOPHQWHط�GH�
GHMDUODV��$� OR� DQWHULRU��PXFKRV� HVWXGLDQWHV� �SRU� QR� GHFLU� OD�PD\RU¯D��
VXHOHQ�REMHWDU�TXH��HQ�FXDOTXLHU�FDVR�� OR�TXH�TXLHUD�TXH�VH�GLJD�VREUH�
OD� MXVWLFLD�QR�SXHGH�SDVDU�GH� WHQHU�XQ� VLJQLFDGR� UHODWLYR� \� VXEMHWLYR��
-XVWLFLD�VHU¯D��HQ�GHQLWLYD��OR�TXH�FDGD�XQR�HQWLHQGH�SRU�WDO��(V�YHUGDG�
��TXH��SRU�ODV�UD]RQHV�TXH�VHDQ��VH�SURGXFH�XQDطVHJXLU¯DQ�DUJXPHQWDQGRظ
DPSOLD�FRLQFLGHQFLD�HQ�QXHVWUDV�RSLQLRQHV�PRUDOHV��DO�PHQRV��HQWUH�ODV�GH�
TXLHQHV�SHUWHQHFHQ�D�XQD�PLVPD�FXOWXUD��SHUR��VL�QR�IXHUD�DV¯��HV�GHFLU��
HQWH�DO�TXH�GLVFUHSDUD��SRU�HMHPSOR��HQWH�D�OD�DUPDFLµQ�UHIHULGD�D�OD�
LƎXVWLFLD�GHO�PXQGR���QR�FDEU¯D�HVJULPLU�QLQJXQD�UD]µQ�TXH�HVWH�¼OWLPR�
WXYLHUD�TXH�DFHSWDU�FRPR�WHQGU¯D�TXH�KDFHUOR��VLJDPRV�FRQ�HO�HMHPSOR��VL�
SXVLHUD�HQ�GXGD�OD�YHUGDG�GH�DUPDFLRQHV�FRPRف�HO�PXQGR�WLHQH�KR\�P£V�
GH�������PLOORQHV�GH�KDELWDQWHVق�R5ف�HS¼EOLFD�'RPLQLFDQD�HVW£�VLWXDGD�
HQ�XQD�LVOD�HQ�HO�PDU�&DULEHق�

3HUR�DGHP£V��HVH�SXQWR�GH�YLVWD� �UHODWLYLVWD�Rف�QR�FRJQRVFLWLYLVWDق��
QR�FDEH�FRQRFLPLHQWR�DFHUFD�GH�OD�MXVWLFLD��TXH��FRPR�GLJR��HV�XVXDO�HQ�
FRQWUDU�HQWUH�ORV�HVWXGLDQWHV��FXHQWD�WDPEL«Q�FRQ�HO�UHVSDOGR�GH�DOJXQRV�
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GH�ORV�PD\RUHV�FXOWLYDGRUHV�GH�OD�ORVR¯D�GHO�GHUHFKR�HQ�HO�VLJOR�SDVDGR��
&XDQGR�DRUDQ�HVWH�WLSR�GH�GLVFXVLRQHV��ORV�OµVRIRV�GHO�'HUHFKR�VROHPRV�
UHIHULUQRV�D�ODV�SDODEUDV�GH�.HOVHQ�HQ�VX�FRQRFLGR�OLEUR�4X«�HV�MXVWLFLD��ODف�
MXVWLFLDظ�HVFULELµ�DOO¯��KDFLD�HO�QDO�GHO�PLVPR��SRU�WDQWR��FRPR�FRQFOXVLµQ�
GH�WRGRV�VXV�DQ£OLVLVط�HV�XQ�LGHDO�LUUDFLRQDO��2ق�D�ODV�SDODEUDV�WRGDY¯D�P£V�
UDGLFDOHV�GH�$OI�5RVV�HQ�6REUH�HO�GHUHFKR�\�OD�MXVWLFLD��LQYRFDU�OD�MXVWLFLDف�
HV�FRPR�GDU�XQ�JROSH�VREUH�OD�PHVD��HO�TXH��HQ�XQD�GLVFXVLµQ��DSHOD�D�OD�
MXVWLFLD�HVW£�DEDQGRQDQGR�HO�WHUULWRULR�GH�OD�GLVFXVLµQ�UDFLRQDO�SDUD�DGHQ�
WUDUVH�HQ�HO�GH�ODV�HPRFLRQHV�LUUDFLRQDOHVق�

(Q�PL�RSLQLµQ��HVH�HV�XQR�GH�ORV�HUURUHV�WHµULFRV�P£V�JUDYHV�HQ�ORV�TXH�
KD�LQFXUULGR�XQD�EXHQD�SDUWH�GH�ORV�OµVRIRV�GHO�GHUHFKR�\�XQ�HUURU�TXH�
DIHFWD�WDPEL«Q�D�QR�SRFRV�MXULVWDV��LQFOXLGRVظ�PH�WHPRط�MXHFHV�FRQVWLWX�
FLRQDOHV��HO�HVFHSWLFLVPR�PRUDO�R�YDORUDWLYR��HO�FRQVLGHUDU�TXH�QR�VH�SXHGH�
FRQVWUXLU� XQ�GLVFXUVR�PRUDO� FRQ�SUHWHQVLRQHV� GH� REMHWLYLGDG��0XFKRV�
MXULVWDV�SLHQVDQ��DGHP£V��TXH�HO�GHUHFKRظ�\�HO�UD]RQDPLHQWR�MXU¯GLFRط�GHEH�
HVWDU�ULJXURVDPHQWH�VHSDUDGR�GH�OD�PRUDO��GH�PDQHUD�TXH�OD�GLVFXVLµQ�DQ�
WHULRU�QR�SDVDU¯D�GH�VHU��HQ�HO�PHMRU�GH�ORV�FDVRV��XQ�HMHUFLFLR�LQWHOHFWXDO��
XQ�SDVDWLHPSR�GH�OµVRIRV��P£V�R�PHQRV�HVWLPXODQWH�R�GLYHUWLGR��SHUR�
VLQ�QLQJXQD�FRQVHFXHQFLD�SDUD�OD�SU£FWLFD�MXU¯GLFD��3HUR�HVR��FUHR��KDFH�
TXH�VX�HUURU�VHD�GREOH��\�GREOHPHQWH�JUDYH��(O�MXULVWDط�SRU�HMHPSOR��HO�
MXH]�R�PDJLVWUDGR�FRQVWLWXFLRQDOط�TXH�SLHQVD�GH�HVWD�PDQHUD�QR�SXHGH�GDU�
VHQWLGR�D�VX�SU£FWLFD��QR�SXHGH�PRWLYDU�HQ�VHQWLGR�HVWULFWR�VXV�GHFLVLRQHV�
SRUTXH�VX�DUJXPHQWDFLµQ�SUHVXSRQH�QHFHVDULDPHQWH�SUHPLVDV�PRUDOHV��
HVWR�HV��SUHPLVDV�TXHظ�VL�HV�XQ�HVF«SWLFR�PRUDOط�WHQGU¯D�TXH�FRQVLGHUDU�
LƎXVWLFDGDV��R��VL�VH�TXLHUH��QR�VXVFHSWLEOHV�GH�MXVWLFDFLµQ��

9R\�D�WUDHU�D�FRODFLµQ�HQ�VHJXLGD�XQ�SDU�GH�HMHPSORV�TXH�PH�SHUPL�
WLU£Qط�HVSHURط�MXVWLFDU�PLV�DUPDFLRQHV��SHUR�DQWHV�GHVHR�DFODUDU�FX£O�
HV�HO�VHQWLGR�GHOف�REMHWLYLVPR�PRUDOق�TXH��FRPR�GHF¯D��FRQVWLWX\H��HQ�PL�
RSLQLµQ��XQ�UHTXLVLWR�QHFHVDULR�SDUD�GDU�VHQWLGR�DO�'HUHFKR�\�D�QXHVWUR�
WUDEDMR�FRPR�MXULVWDV��/D�LGHD�IXQGDPHQWDO�HV�TXH�XQ�REMHWLYLVWD�PRUDO�
QR�HV��R�QR�HV�QHFHVDULDPHQWH��XQف�UHDOLVWDق�PRUDO��R�VHD��QR�WLHQH�SRU�
TX«�SHQVDU�TXH�H[LVWHQ�OR�TXH�'ZRUNLQ�KD�OODPDGR�ORV�PRURQV��R�VHD��ODV�
SDUW¯FXODV�GH�TXH�HVWDU¯D�FRPSXHVWD�OD�UHDOLGDG�PRUDO��TXH�VHU¯DQ�HTXLYD�
OHQWHV�D�ORV�£WRPRV�R�ODV�PRO«FXODV�HQ�HO�PXQGR�¯VLFR��/R�TXH�VRVWLHQH�
HO�REMHWLYLVWD�HV�OD�SRVLELOLGDG�GH�GDU�UD]RQHV��UD]RQHV�REMHWLYDV��D�IDYRU�GH�
ORV�HQXQFLDGRV�PRUDOHV�TXH�«O�FRQVLGHUD�IXQGDGRV��<�TXH�VHU�REMHWLYLVWD�
QR�HV�OR�PLVPR�TXH�VHU�XQف�DEVROXWLVWDق�PRUDO��(O�DEVROXWLVWD�PRUDO��OD�
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,JOHVLD�FDWµOLFD��HQ�HO�PXQGR�ODWLQR��HV�OD�LQVWLWXFLµQ�TXH�UHSUHVHQWD��SRU�
DQWRQRPDVLD��HO�DEVROXWLVPR�PRUDO��QR�VROR�DUPD�WHQHU�UD]µQ�HQ�FXDQWR�
D�ORV�MXLFLRV�PRUDOHV�TXH�VRVWLHQH��VLQR�TXH�SUHWHQGH�TXH�VXV�UD]RQHV�VRQ�
DEVROXWDV��TXH�QR�SXHGHQ�VHU�GHUURWDGDV�SRU�QLQJXQD�RWUD�UD]µQ��SDUD�HOOR��
FRPR�VDEHPRV��OR�TXH�KDFH�OD�,JOHVLD�HV�FRQYHUWLU�HQ�GRJPDV�ORV�SXQWRV�
GH�SDUWLGD��ODV�SUHPLVDV�GH�ODV�TXH�DUUDQFD�HO�UD]RQDPLHQWR�TXH�VH�VLW¼DQ��
DV¯��P£V�DOO£�GH�OD�UD]µQ��HQ�HO�WHUULWRULR��LQH[SXJQDEOH�SDUD�OD�UD]µQ��GH�
OD�IH��(O�REMHWLYLVWD�PRUDO��SRU�HO�FRQWUDULR��HVW£�DELHUWR�D�ORV�DUJXPHQWRV��
D�OD�GLVFXVLµQ�UDFLRQDO��SUHWHQGH�TXH�OR�TXH�VRVWLHQH��VXV�MXLFLRV�PRUDOHV�
UHH[LYRV��HV��R�VRQ��FRUUHFWRܶ��SHUR�HVW£�GLVSXHVWR�D�GHMDUVH�FRQYHQFHU�
��SRU�OD�IXHU]D�GHO�PHMRU�DUJXPHQWR��$EVROXWLVPRطD�PRGLFDU�VX�MXLFLRظ
\�REMHWLYLVPR�PRUDO�VRQ��SXHV��HQ�HVWH�VHQWLGR��SRVWXUDV�DQWLW«WLFDV�

$QWHV�KH�GLFKR�TXH�PH�KH�YLVWR�PXFKDV�YHFHV�HQYXHOWR�HQ�GLVFXVLRQHV�
GH�HVWH�WLSR��+DFH�DOJXQRV�D³RV�HVFULE¯�XQ�SHTXH³R�WH[WR�TXH�HUD�HQ�FLHUWR�
PRGR�XQD�FRQWHVWDFLµQ�DO�GH�PL�FROHJD�\�DPLJR�5LFFDUGR�*XDVWLQL�\�TXH��
VL�PH�OR�SHUPLWHQ��YR\�D�OHHU�SDUD�LOXVWUDU�OR�DQWHULRU��/R�WLWXO«ف�&XHQWR�
GH�1DYLGDGق�\�VH�OR�GHGLTX«��HQ�OD�QDYLGDG�GH�������D�5LFFDUGR�*XDVWLQL�
�قFRQ�DIHFWR�\�DGPLUDFLµQف

Pequeño diálogo (casi un monólogo, en realidad) 
entre un objetivista (O) y un no-cognoscitivista (NC)

1&���$�WX�MXLFLR��ORV�SULQFLSLRV�\�R�ORV�MXLFLRV�PRUDOHV�WLHQHQ�YDORU�GH�YHUGDG��
�QR�HV�FLHUWR"

2��� 1R�H[DFWDPHQWH��1R�FUHR�TXH�WHQJDQ�HO�PLVPR�YDORU�GH�YHUGDG�TXH�
ORV�SULQFLSLRV�R�ORV�MXLFLRV�FLHQW¯FRV�R�TXH�ODV�DUPDFLRQHV�GHO�WLSR�
GHف�HQ�$OLFDQWH�WHQHPRV�DKRUDظ�HO����GH�GLFLHPEUH�GH������D�ODV�
������3HUR�OR�TXH�V¯�TXH�FUHR�HV�TXHق��JUDGRV�GH�WHPSHUDWXUDܝ�ط��
VRQ�SULQFLSLRV� \� MXLFLRV� IXQGDPHQWDEOHV�REMHWLYDPHQWH��2��PHMRU�
GLFKR��TXH�XQRV�HVW£Q�REMHWLYDPHQWH�IXQGDPHQWDGRV�\�RWURV�QR��4XH�
H[LVWHQ�FULWHULRV��FULWHULRV�UDFLRQDOHV��SDUD�FRQVLGHUDU�D�XQRV�FRPR�
FRUUHFWRV�\�D�RWURV�FRPR�LQFRUUHFWRV�

1&����(UHV�IDYRUDEOH�D�OD�WRUWXUD"
2��� c1DWXUDOPHQWH�TXH�QR�
1&��<R�V¯��3RU�OR�WDQWR��W¼�\�\R�WHQHPRV�SULQFLSLRV�PRUDOHV��DO�PHQRV�HQ�

SDUWH��GLVWLQWRV��GH�ORV�TXH�VH�VLJXHQ�MXLFLRV�PRUDOHV�WDPEL«Q�GLVWLQWRV�
2��� 6L�HVR�HV�OR�TXH�SLHQVDV�VREUH�OD�WRUWXUD��HQWRQFHV��DV¯�HV�
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1&��6LQ�HPEDUJR��W¼�VRVWLHQHV�TXH�ORV�SULQFLSLRV�\�ORV�MXLFLRV�PRUDOHV�SXHGHQ�
VHU�YHUGDGHURV�R�IDOVRV�

2��� &RPR�\D�WH�KH�GLFKR��QR�SLHQVR�H[DFWDPHQWH�HVR��VLQR�TXH�ORV�SULQFLSLRV�
\�ORV�MXLFLRV�PRUDOHV��SXHGHQ�R�QR�HVWDU�REMHWLYDPHQWH�IXQGDPHQWDGRV��
SXHGHQ�VHU�FRUUHFWRV�R�LQFRUUHFWRV��GLJDPRV��FRUUHFWR�H�LQFRUUHFWR�VHU¯D�
HO�HTXLYDOHQWH�HQ�HO�WHUUHQR�PRUDO��HQWHQGLGD�OD�H[SUHVLµQ�HQ�VHQWLGR�
DPSOLR��D�YHUGDGHUR�\�IDOVR�HQ�HO�FDPSR�GH�OD�FLHQFLD��HQWHQGLGR�HVWH�
¼OWLPR�W«UPLQR�WDPEL«Q�HQ�XQ�VHQWLGR�DPSOLR�

1&��%XHQR�SHUR��HQ�WRGR�FDVR���FRQVLGHUDV�SRVLEOH�TXH�WXV�SULQFLSLRV�SXHGDQ�
VHU�IDOVRV�R�LQFRUUHFWRV"

2��� 1R��2��GLFKR�FRQ�P£V�SUHFLVLµQ��6L�SHQVDUD�TXH�VRQ�IDOVRV��QR�VHU¯DQ�
PLV�SULQFLSLRV��$XQTXH��QDWXUDOPHQWH��\�DO�LJXDO�TXH�RFXUUH�HQ�OD�
FLHQFLD���DXQTXH�SLHQVH�TXH�VRQ�FRUUHFWRV��HVWR\�DELHUWR�D�FXDOTXLHU�
DUJXPHQWR��HVWR�HV��HVWR\�GLVSXHVWR�D�GLVFXWLU�VREUH�HOORV��SRU�HMHP�
SOR�FRQWLJR��\�D�FDPELDU�GH�RSLQLµQ�VL�PH�GLHUDV�DUJXPHQWRV�VµOLGRV�
SDUD�HOOR��$XQTXH��SDUD�VHU�VLQFHUR��QR�PH�SDUHFH�TXH�HVWR�SXGLHUD�
RFXUULU�HQ�UHODFLµQ�FRQ�OD�WRUWXUD�

1&���/D�YHUGDG�HV�XQD��3RU�OR�WDQWR��VL�WXV�SULQFLSLRV�VRQ�YHUGDGHURV�R�FR�
UUHFWRV��HQWRQFHV�ORV�P¯RV�VRQ�IDOVRV�R�LQFRUUHFWRV�

2��� (Q�HIHFWR��DV¯�HV�
1&���3RU�OR�WDQWR��W¼�GHVHDV�LPSRQHUPH�WDPEL«Q�D�P¯�WXV�SULQFLSLRV�HQ�FXDQWR�

YHUGDGHURV�R�FRUUHFWRV��FRQ�OD�SHUVXDVLµQ�\�WDPEL«Q�FRQ�OD�IXHU]D�VL�HV�QH�
FHVDULR�

2��� %XHQR��7HQHPRV�TXH�SUHFLVDU�OR�TXH�GHEH�HQWHQGHUVH�SRUف�LPSR�
QHUق��'DGR�TXH�OD�WROHUDQFLD�HV�XQR�GH�ORV�SULQFLSLRV�PRUDOHV�TXH�
\R�FRQVLGHUR�REMHWLYDPHQWH�IXQGDGRV��QR�HVWDU¯D�VLHPSUH�MXVWLFDGR�
LPSRQHU�D�DOJXLHQ�OD�REOLJDFLµQ�GH�KDFHU�R�GHMDU�GH�KDFHU�DOJR��VLP�
SOHPHQWH�SRU�UD]RQHV�PRUDOHV��3HUR�OD�WROHUDQFLD�ELHQ�HQWHQGLGD�QR�
VLJQLFD��QDWXUDOPHQWH��TXH�QXQFD�VH�SXHGD�LPSRQHU�DOJR�D�DOJXLHQ��
(Q�UHODFLµQ�FRQ�HO�HMHPSOR�TXH�KDV�SXHVWR��\R�FUHR�TXH�QR�HVWDU¯D�
MXVWLFDGR�SURKLELU��SRU�HMHPSOR��OD�GLIXVLµQ�GH�XQ�DUW¯FXOR�GH�RSL�
QLµQ�IDYRUDEOH�D�OD�WRUWXUD��DXQTXH�HQ�DOJ¼Q�FDVR�H[WUHPR�SXGLHUD�
HVWDUOR���3HUR�HVW£�SHUIHFWDPHQWH�MXVWLFDGR�TXH�OD�WRUWXUD��OD�DFFLµQ�
GH�WRUWXUDU�D�RWUR��HVW«�WLSLFDGD�HQ�QXHVWURV�FµGLJRV�FRPR�GHOLWR��<�
VL�DOJXLHQ�SHQVDUD�RWUD�FRVD��HVWR�HV��TXH�OD�WRUWXUD�HVW£�ELHQ��TXH�QR�
KD\�SRU�TX«�SURKLELUOD�R�FDVWLJDUOD��HQWRQFHV��HIHFWLYDPHQWH��HVWDU¯D�
MXVWLFDGR��PRUDOPHQWH�MXVWLFDGR�ف�LPSRQ«UVHODق��WDPEL«Q�SDUD�«O�
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HV�XQ�GHOLWR�\��HQ�FRQVHFXHQFLD��GHEH�VHU�FDVWLJDGR�VL�UHDOL]DUD�DFWRV�
GH�HVH�WLSR�

1&���(Q�UHDOLGDG��FRPR�KDEU£V�LPDJLQDGR��\R�QR�VR\�SDUWLGDULR�GH�OD�WRUWXUD��
+DE¯D�SXHVWR�HO�HMHPSOR�D�HIHFWRV�GLDO«FWLFRV��1DWXUDOPHQWH��PL�SXQWR�
GH�YLVWD�VREUH�OD�WRUWXUD�HV�HQWHUDPHQWH�VLPLODU��DO�WX\R��3HUR�OR�TXH�
QR�DFDER�GH�YHU�HV�SRU�TX«�KDEODU�GH�SULQFLSLRV�YHUGDGHURV�\�IDOVRV��R�
FRUUHFWRV�H�LQFRUUHFWRV��\�QR��VLPSOHPHQWH��GH�SULQFLSLRV�PHMRUHV�R�SHRUHV�

2��� 9HU£V��(V�SRVLEOH�TXH�HQ�ODV�GLVFXVLRQHV�DFHUFD�GHO�REMHWLYLVPR�PRUDO�
KD\D�FLHUWRV�GHVDFXHUGRV�TXH�VRQ��P£V�TXH�RWUD�FRVD��GH�SDODEUDV��<R�
WH�GLU¯D�TXH��HQ�DOJ¼Q�VHQWLGR�GH�HVDV�H[SUHVLRQHVف��PHMRUف�\�قSHRUق�
SXHGH�WUDGXFLU�P£V�R�PHQRV�OR�TXH�\R�HQWLHQGR�SRUف�FRUUHFWRق�H�
�R�HVHQFLDO��HQ�PL�RSLQLµQ��HV�DFHSWDU�TXH�DFHUFD�GH/��قLQFRUUHFWRف
ODV�FXHVWLRQHV�PRUDOHV�FDEH�XQD�GLVFXVLµQ�UDFLRQDO��QR�H[DFWDPHQWH�
LJXDO�D�ODV�GH�FDU£FWHU�FLHQW¯FR��SHUR�UDFLRQDO��HVWR�HV��TXH�KD\�FUL�
WHULRV�REMHWLYRV�\�TXH��SRU�HMHPSOR��FXDQGR�W¼�GLFHV�TXH�OD�WRUWXUD�
HV�SHRU�TXH�HO�FRPSRUWDPLHQWR�TXH�FRQVLVWH�HQ�QR�WRUWXUDU�R�TXH�
FXDQGR�\R�DUPR�TXH�OD�WRUWXUD�HV�PRUDOPHQWH�PDOD�\�TXH�QR�SXHGH�
MXVWLFDUVH�XQD�QRUPD�TXH�SHUPLWD�OD�WRUWXUD��QXHVWURV�MXLFLRV�QR�VRQ�
PHUDV�SURFODPDFLRQHV�GH�GHVHRV�R�PDQLIHVWDFLRQHV�GH�HPRFLRQHV�

1&���/R�TXH�GLFHV�PH�GD�TXH�SHQVDU��1R�HVWR\�FRQYHQFLGR��SHUR�SUREDEOHPHQWH�
VHD�P£V�GL़¯FLO�GH�OR�TXH�\R�SHQVDED�UHIXWDU�HO�REMHWLYLVPR�«WLFR��9R\�D�DSUR�
YHFKDU�HVWDV�YDFDFLRQHV�GH�QDYLGDG�SDUD�VHJXLU�SHQVDQGR�VREUH�HO�DVXQWR�

2��� <R�KDU«�OR�PLVPR��+D\�DOJR�UDUR�HQ�WRGR�HVWR��<R�GLU¯D�TXH�ORV�RE�
MHWLYLVWDV�HQ�PDWHULD�GH�PRUDO�FRPHWHQ���R�FRPHWHPRV��DOJ¼Q�HUURU�
�DOJ¼Q�HUURU�UHWµULFR���SXHV�QR�SXHGH�VHU�TXH�UHVXOWH�WDQ�GL¯FLO�KDFHU�
YHU�D�ORV�GHP£V�DOJR�TXH��HQ�HO�IRQGR��HV�EDVWDQWH�WULYLDO�

%XHQR��KDQ�SDVDGR�P£V�GH�FLQFR�D³RV�\��FRPR�HUD�SUHYLVLEOH��5LFFDUGR�
*XDVWLQL�QR�VH�KD�FRQYHUWLGR�DO�REMHWLYLVPR�«WLFR��VLQR�TXH�VLJXH�VLHQGR�
XQ�QR�FRJQRVFLWLYLVWD� �XQ� HVF«SWLFR�� HQ�PDWHULD�PRUDO�� FRPR� WDPEL«Q�
OR�HV��SRU�HMHPSOR��/XLJL�)HUUDMROL��\�PXFKRV�RWURV�FROHJDV�LXVOµVRIRV�
FRPR��VLQ�LU�P£V�OHMRV��SXHVWR�TXH�HVW£�DTX¯��HQ�HVWH�PLVPR�VDOµQ���-XDQ�
$QWRQLR�*DUF¯D�$PDGR��6LQ�HPEDUJR��\R�QR�HVWR\�WDPSRFR�VROR�HQ�OD�
GHIHQVD�GH�HVWDV�SRVLFLRQHV��&DUORV�1LQR��HO�P£V�LPSRUWDQWH�LXVOµVRIR�GH�
/DWLQRDP«ULFD�HQ�WRGD�VX�KLVWRULDط�FRPR�DOJXLHQ�KD�GLFKR�FRQ�UD]µQط��
WDPEL«Q�VRVWXYR�HVH�WLSR�GH�FRQFHSFLµQ�GH�OD�PRUDO��DO�LJXDO�TXH�'ZRUNLQ�
\��HQ�JHQHUDO��OR�TXH�SRGU¯D�OODPDUVH�HO�FRQVWLWXFLRQDOLVPR�SRVSRVLWLYLVWD��
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(Q�HIHFWR�� HQ� ORV�¼OWLPRV� WLHPSRV�� HO�GHEDWH�HQWUH�HO�REMHWLYLVPR�\�HO�
HVFHSWLFLVPR�PRUDO�IRUPD�SDUWH�GH�OD�GLVFXVLµQ�HQ�WRUQR�DO�FRQVWLWXFLR�
QDOLVPR��D�ODV�GLYHUVDV�PDQHUDV�GH�HQWHQGHU�HO�FRQVWLWXFLRQDOLVPR��3DUD�
GHFLUOR�GH�XQD�PDQHUD�VXPDULD��ORV�SRVLWLYLVWDV��VHDQ�R�QR�SDUWLGDULRV�GHO�
SDUDGLJPD�FRQVWLWXFLRQDOLVWD��VRQ��SRU�OR�JHQHUDO��HVF«SWLFRV�PRUDOHV��OR�
TXH�OHV�OOHYD�D�YHU�WDPEL«Q�FRQ�PXFKD�SUHYHQFLµQ�HO�URO�GH�ORV�SULQFLSLRV�
HQ�HO�UD]RQDPLHQWR�MXU¯GLFR�\�D�VHU�FU¯WLFRV�GH�OD�SRQGHUDFLµQ��PLHQWUDV�
TXH�ORV�QR�SRVLWLYLVWDV��R�SRVSRVLWLYLVWDV��GHIHQVRUHV�GHO�FRQVWLWXFLRQDOLV�
PR�HQ�FXDQWR�FRQFHSFLµQ�TXH�VH�VLW¼D�HQ�HO�QLYHO�GH�OD�WHRU¯D�JHQHUDO�GHO�
GHUHFKR��QR�HQ�HO�PDUFR�HVWULFWR�GHO�GHUHFKR�FRQVWLWXFLRQDO��VRPRV��SRU�
OR�JHQHUDO��REMHWLYLVWDV�«WLFRV��FRQVFLHQWHV�GH�ORV�ULHVJRV�TXH�VXSRQH�OD�
XWLOL]DFLµQ�GH�ORV�SULQFLSLRV�HQ�HO�UD]RQDPLHQWR�MXU¯GLFR�� MXGLFLDO���SHUR�
WDPEL«Q�GH�TXH�ORV�SULQFLSLRV�MXHJDQ�XQ�SDSHO�SURPLQHQWH��\�QHFHVDULR��
HQ�OD�MXVWLFDFLµQ�MXGLFLDO��VREUH�WRGR�HQ�ODV�FRUWHV�FRQVWLWXFLRQDOHV���\�
GHIHQVRUHV�GH�OD�LGHD�GH�TXH�OD�SRQGHUDFLµQ�HV�XQ�P«WRGR�TXH�SXHGH�XVDUVH�
FRQIRUPH�D�SDU£PHWURV�GH�UDFLRQDOLGDG��GH�UDFLRQDOLGDG�SU£FWLFD��DXQTXH��
QDWXUDOPHQWH��HVR�QR�TXLHUH�GHFLU�TXH�VLHPSUH�VH�KDJD�DV¯�

<�YR\�\D�D�ORV�HMHPSORV�GH�DUJXPHQWDFLµQ�FRQVWLWXFLRQDO��GH�DUJX�
PHQWDFLµQ�HIHFWXDGD�SRU�WULEXQDOHV�FRQVWLWXFLRQDOHV��TXH�PH�SHUPLWLU£Q�
LOXVWUDU�OD�WHVLV�GH�TXH�HO�UD]RQDPLHQWR�MXVWLFDWLYR�MXGLFLDO��QR�VROR�HO�
GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV��WLHQH�QHFHVDULDPHQWH�XQ�FRPSRQHQWH�
PRUDO��OR�TXH�QR�LPSLGH�TXH�SXHGD�VHU�DQDOL]DGR�\�HYDOXDGR�FRQ�FULWHULRV�
GH�UDFLRQDOLGDG�

(O�SULPHUR�HV�XQ�FDVR�UHFLHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�
TXH�GLR�OXJDU�D�XQD�VHQWHQFLD������������GH���GH�QRYLHPEUH��HQ�OD�TXH�
OD�PD\RU¯D� �KXER� WUHV� YRWRV� GLVLGHQWHV� \� XQR� FRQFXUUHQWH�� GHFODUµ� OD�
FRQVWLWXFLRQDOLGDG�GH�XQD�UHIRUPD�GHO�&µGLJR�&LYLO��GH�������TXH�DEU¯D�
HO�PDWULPRQLR�D�ODV�SHUVRQDV�GHO�PLVPR�VH[R��OR�TXH�VH�KD�OODPDGR�HO�
PDWULPRQLR� KRPRVH[XDO��/D� QDUUDFLµQ� GHO� FDVR� \� OD�PRWLYDFLµQ� GH� OD�
VHQWHQFLD�SXHGHQ�VLQWHWL]DUVH�FRPR�VLJXH�

/D�UHIRUPD�GHO�&µGLJR�&LYLO�KDE¯D�FRQVLVWLGR�HVHQFLDOPHQWH�HQ�D³DGLU�
HQ�HO�$UW�����HO�VLJXLHQWH�WH[WR��O�PDWULPRQLR�WHQGU£�ORV�PLVPRV�UHTXL)ف�
VLWRV�\�HIHFWRV�FXDQGR�DPERV�FRQWUD\HQWHV�VHDQ�GHO�PLVPR�R�GH�GLIHUHQWH�
VH[Rق��$XQTXH�TXLHQHV�SODQWHDURQ�HO�UHFXUVR�GH�LQFRQVWLWXFLRQDOLGDGظ�XQD�
VHULH�GH�GLSXWDGRV�GHO�3DUWLGR�3RSXODUط�HVJULPLHURQ�PXFKDV�FDXVDV�GH�
LQFRQVWLWXFLRQDOLGDG��HO�7ULEXQDO��\R�FUHR�TXH�FRQ�WRGD�UD]µQ��HQWHQGLµ�
TXH� HO�PRWLYR� SULQFLSDO� �\� HQ� HO� TXH� GH� DOJXQD�PDQHUD� VH� VXEVXP¯DQ�
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WRGRV�ORV�RWURV��HUD�TXH�OD�UHIRUPD�GHO�&µGLJR�&LYLO�HQWUDED�HQ�FRQWUD�
GLFFLµQ�FRQ�OR�TXH�HVWDEOHFH�HO�$UW���ܑ���GH�OD�&RQVWLWXFLµQ�HVSD³ROD��
�O�KRPEUH�\�OD�PXMHU�WLHQHQ�GHUHFKR�D�FRQWUDHU�PDWULPRQLR�FRQ�SOHQD)ف
LJXDOGDG�MXU¯GLFDق��(Q�XQD�PRWLYDFLµQ��FRPR�VXHOH�VXFHGHU�VLHPSUH�HQ�HO�
FDVR�GH�QXHVWURV�WULEXQDOHV��H[FHVLYDPHQWH�DPSOLD��OD�VHQWHQFLD�RFXSD����
S£JLQDV�\�ORV�YRWRV�GLVLGHQWHV�\�FRQFXUUHQWH�RWUDV�����\�XQ�SRFR�IDUUDJRVD��
HO�7ULEXQDO�DUJXPHQWµ�DV¯��(O�TXH�OD�QXHYD�OH\�YXOQHUH�R�QR�HVH�DUW¯FXOR�
FRQVWLWXFLRQDO� GHSHQGH�GH� VL� HO�PLVPR� FRQWUDGLFH� OD� �JDUDQW¯Dف LQVWLWX�
FLRQDOق�GHO�PDWULPRQLR��R�ELHQ�HOف�GHUHFKRق�D�FRQWUDHU�PDWULPRQLR��VH�
DUUDQFD��SXHV��FRQ�XQD�GLVWLQFLµQ�HQWUH�GRV�DVSHFWRV�R�GLPHQVLRQHV�TXH�
SXHGHQ�HQFRQWUDUVH�HQ�HO�PDWULPRQLR��HQ�FXDQWR�LQVWLWXFLµQ�\�HQ�FXDQWR�
GHUHFKR��$KRUD�ELHQ��OD�QXHYD�UHJXODFLµQ�QR�GHVJXUD�OD�LQVWLWXFLµQ�PD�
WULPRQLDO�SRU�HVWDV�GRV�UD]RQHV�����OD�HVHQFLD�GH�OD�LQVWLWXFLµQ�UDGLFD�HQ�
HO�DIHFWR�PXWXR�HQWUH�ORV�FRQWUD\HQWHV��MXQWR�FRQ�ODV�QRWDV�GH�OLEHUWDG�H�
LJXDOGDG��\�QR�HQ�OD�FDUDFWHU¯VWLFDط��WUDGLFLRQDO��SHUR�QR�HVHQFLDOط�GH�TXH�
ORV�FRQWUD\HQWHV�VHDQ�SHUVRQDV�GH�GLVWLQWR�VH[R��\����HO�DUW¯FXOR��ܑ��GHEH�
LQWHUSUHWDUVH�VHJ¼Q�XQ�FDQRQ�GHف�LQWHUSUHWDFLµQ�HYROXWLYDق�TXH�WHQJD�HQ�
FXHQWD�OR�TXH�OD�VHQWHQFLD�OODPD�ODف�FXOWXUD�MXU¯GLFDق��\�HVD�FXOWXUD�MXU¯GLFD�
PRVWUDU¯D�XQD�WHQGHQFLD�HQ�GLYHUVRV�SD¯VHV�GH�QXHVWUR�HQWRUQR�D�DGPLWLU�
HVD�PRGDOLGDG�GH�PDWULPRQLR��DO�WLHPSR�TXH��HQ�HO�FDVR�HVSD³RO��GLYHUVDV�
HQFXHVWDV�GH�RSLQLµQ�SRQHQ�GH�PDQLHVWR�OD�H[LVWHQFLD�GH�XQD�PD\RU¯D�
GH�OD�SREODFLµQ�TXH�DSUXHED�OD�QXHYD�PRGDOLGDG�GH�PDWULPRQLR��PD\RU¯D�
TXH�HV�WRGDY¯D�P£V�DPSOLD�VL�OR�TXH�VH�FRQVLGHUD�HV�HO�VHJPHQWR�GH�SR�
EODFLµQ�P£V�MRYHQ��<�HO�FDPELR�QR�DIHFWD�WDPSRFR�DOف�FRQWHQLGR�HVHQFLDOق�
GHO�GHUHFKR�D�FRQWUDHU�PDWULPRQLR��1R�DIHFWD�D�HVH�GHUHFKR�FXDQGR�VH�
FRQVLGHUD�HQ�VX�GLPHQVLµQ�REMHWLYD��SRU�ODV�PLVPDV�UD]RQHV�SRU�ODV�TXH�HO�
FDPELR�QR�GD³DED�DO�PDWULPRQLR�HQ�FXDQWR�LQVWLWXFLµQ��<�WDPSRFR�HQ�OD�
GLPHQVLµQ�VXEMHWLYD�SXHVWR�TXH��FRPR�SDUHFH�REYLR��OD�QXHYD�UHJXODFLµQ�
QR�VXSRQH�SDUD�ODV�SHUVRQDV�KHWHURVH[XDOHV�QLQJXQD�OLPLWDFLµQ�HQ�FXDQWR�
D�VX�GHUHFKR�D�FRQWUDHU�PDWULPRQLR�

(O�RWUR�FDVR�DO�TXH�PH�UHIHU¯D�HV�XQD�VHQWHQFLD�GHO�7ULEXQDO�&RQVWL�
WXFLRQDO�GH�&RORPELD����������UHODWLYD�D�OD�MDFLµQ�GHO�VDODULR�P¯QLPR��
(O�SUREOHPD�HUD�HO�VLJXLHQWH�

8QD�OH\�GH������HVWDEOHFLµ�XQD�FRPLVLµQ�WULSDUWLWD�IRUPDGD�SRU�UH�
SUHVHQWDQWHV�GHO�*RELHUQR��GH�ORV�HPSOHDGRUHV�\�GH�ORV�WUDEDMDGRUHV�SDUD�
MDU�FDGD�D³R��GH�PDQHUD�FRQVHQVXDGD��HO�VDODULR�P¯QLPR��6LQ�HPEDUJR��
VL�QR�VH�DOFDQ]DED�HVH�FRQVHQVR�HQ�FLHUWD�IHFKD��XQ�DUW¯FXOR�VH³DODED�TXH�
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�ً��HO�*RELHUQR�OR�GHWHUPLQDU£�>HO�VDODULR�P¯QLPR@�WH�
QLHQGR�HQ�FXHQWD�FRPR�SDU£PHWURV�OD�PHWD�GH�LQDFLµQ�
GHO�VLJXLHQWH�D³R�MDGD�SRU�OD�-XQWD�GHO�%DQFR�GH�OD�5HS¼�
EOLFD�\�OD�SURGXFWLYLGDG�DFRUGDGD�SRU�HO�FRPLW«�WULSDUWLWR�
GH�SURGXFWLYLGDG�TXH�FRRUGLQD�HO�0LQLVWHULR�GH�7UDEDMR�\�
6HJXULGDG�6RFLDO��DGHP£V��OD�FRQWULEXFLµQ�GH�ORV�VDODULRV�
DO�LQJUHVR�QDFLRQDO��HO�LQFUHPHQWR�GHO�SURGXFWR�LQWHUQR�
EUXWR��3,%��\�HO�¯QGLFH�GH�SUHFLRV�DO�FRQVXPLGRU��,3&���

8QRV�D³RV�GHVSX«V��XQD�FLXGDGDQD�LQWHUSXVR�XQD�GHPDQGD�GH�LQFRQV�
WLWXFLRQDOLGDG�SRU�FRQVLGHUDU�TXH�OD�DSOLFDFLµQ�GH�HVH�DUW¯FXOR��DO�SHUPLWLU�
TXH�HO�DXPHQWR�GHO�VDODULR�P¯QLPR�IXHVH�HQ�XQ�SRUFHQWDMH�LQIHULRU�D�OD�
LQDFLµQ�GHO�D³R�DQWHULRU��OOHYDED�D�XQD�S«UGLGD�GH�SRGHU�DGTXLVLWLYR�GHO�
VDODULR�P¯QLPR�OHJDO��OR�TXH��HQ�VX�RSLQLµQ��LED�HQ�FRQWUD�GH�GLYHUVRV�DU�
W¯FXORV�GH�OD�&RQVWLWXFLµQ��(O�7ULEXQDO��SRU�DPSO¯VLPD�PD\RU¯D��UHVROYLµ�
TXH�OD�QRUPD�HUD�FRQVWLWXFLRQDO��SHUR�TXH�OD�PLVPD�GHE¯D�LQWHUSUHWDUVH�HQ�
HO�VHQWLGR�GH�TXH�HO�VDODULR�MDGR�QXQFD�SRGU¯D�VHU�LQIHULRU�DO�SRUFHQWDMH�
GHO�,3&�GHO�D³R�TXH�H[SLUDED��6H�EDVµ�SDUD�HOOR�HQ�GLYHUVRV�DUW¯FXORV�GH�OD�
&RQVWLWXFLµQ�FRORPELDQD�TXH�FRQVDJUDQ�OD�SURWHFFLµQ�FRQVWLWXFLRQDO�GHO�
WUDEDMR��$UW�������OD�QHFHVLGDG�GH�PDQWHQHU�XQD�UHPXQHUDFLµQ�P¯QLPD�YLWDO�
\�PµYLO��$UW�������OD�IXQFLµQ�VRFLDO�GH�OD�HPSUHVD��$UW�������\�HO�REMHWLYR�
FRQVWLWXFLRQDO�GHف�DVHJXUDU�TXH�WRGDV�ODV�SHUVRQDV��HQ�SDUWLFXODU�ODV�GH�
PHQRV�LQJUHVRV��WHQJDQ�DFFHVR�D�ORV�ELHQHV�\�VHUYLFLRV�E£VLFRVق��$UW�������

/D�DUJXPHQWDFLµQ�GH�OD�VHQWHQFLD�HV�DOJR�GLVSHUVD��SHUR�HO�Q¼FOHR�GH�
OD�PLVPD�SDUHFH�FRQWHQHUVH�HQ�ORV�VLJXLHQWHV�DJPHQWRV�

$KRUD�ELHQ��QR�JR]D�HO�*RELHUQR�HQ�HVWD�KLSµWHVLV�GH�XQD�
IDFXOWDG�GLVFUHFLRQDO�\�PHQRV�WRGDY¯D�DUELWUDULD��(VW£�VXMHWR�
D�XQRV�O¯PLWHV�TXH�OD�PLVPD�QRUPD�OHJDO�LQWURGXFH�\�TXH�
HVWD� FRUWH� MX]JD� H[HTXLEOHV� >FRQVWLWXFLRQDOHV@�� VLHPSUH�
TXH�VH�ORV�WHQJD�HQ�FXHQWD�D�WRGRV�\�GH�PDQHUD�DUPµQLFD�
\�UD]RQDEOH��DJUHJDQGR�D�HOORV�\�GDQGR�SUHIHUHQFLD�D�ORV�
SRVWXODGRV�TXH�LQVSLUDQ�HO�RUGHQDPLHQWR�FRQVWLWXFLRQDO��
(Q�RWURV�W«UPLQRV��OD�FRQVWLWXFLRQDOLGDG�GHO�SUHFHSWR�VXUJH�
GH�OD�FRQXHQFLD�GH�HVRV�FULWHULRV�OHJDOHV��QLQJXQR�GH�ORV�
FXDOHV�SXHGH�SUHYDOHFHU�VREUH�ORV�RWURV�QL�VHU�DSOLFDGR�GH�
PDQHUD�H[FOX\HQWH�UHVSHFWR�GH�ORV�GHP£V��FRQ�ORV�FULWHULRV�
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FRQVWLWXFLRQDOHV�SURSLRV�GHO�(VWDGR�VRFLDO�GH�GHUHFKR��OD�
HVSHFLDO�SURWHFFLµQ�DO�WUDEDMR�\�OD�UHPXQHUDFLµQ�P¯QLPD�
YLWDO� \�PµYLO� D� OD� TXH� WLHQHQ� GHUHFKR� ORV� WUDEDMDGRUHV��
WRGR�OR�FXDO�VLJQLFD�TXH�OD�PRWLYDFLµQ�GHO�GHFUHWR�TXH�
HO�*RELHUQR�H[SLGD�ORV�GHEHU£�FRQWHPSODU�HQ�VX�WRWDOLGDG�
\� FRQVLGHUDQGR� OD� SUHYDOHQFLD� TXH� WLHQHQ� ORV� FULWHULRV�
FRQVWLWXFLRQDOPHQWH� HQXQFLDGRV��$GHP£V�� HO�(MHFXWLYR��
DO�GLFWDU�OD�SHUWLQHQWH�QRUPDWLYLGDG�GHEH�WHQHU�HQ�FXHQWD�
TXH�OD�HPSUHVD��FRPR�EDVH�GHO�GHVDUUROOR��WLHQH�XQD�IXQ�
FLµQ�VRFLDO�TXH�LPSOLFD�REOLJDFLRQHV��$UW������&3��\�TXH�
OD�GLUHFFLµQ�JHQHUDO�GH�OD�HFRQRP¯D��D�FDUJR�GHO�(VWDGR��
\�OD�LQWHUYHQFLµQ�HVWDWDO�HQ�OD�PLVPD��SRU�PDQGDWR�GH�OD�
OH\��EXVFDQ��HQWUH�RWURV�REMHWLYRV��HO�GH�UDFLRQDOL]DUOD�SDUD�
FRQVHJXLU�HO�PHMRUDPLHQWR�GH� OD�FDOLGDG�GH�YLGD�GH� ORV�
KDELWDQWHV��OD�GLVWULEXFLµQ�HTXLWDWLYD�GH�ODV�RSRUWXQLGDGHV�
\� ORV�EHQHFLRV�GHO�GHVDUUROOR�\��GH�PDQHUD�HVSHFLDO��HO�
GH�DVHJXUDU�TXH�WRGDV�ODV�SHUVRQDV��HQ�SDUWLFXODU�ODV�GH�
PHQRUHV�LQJUHVRV��WHQJDQ�DFFHVR�HIHFWLYR�D�ORV�ELHQHV�\�
VHUYLFLRV�E£VLFRV�

$KRUD�ELHQ��OD�GHPDQGD�TXH�KD�GDGR�OXJDU�DO�SUHVHQWH�SURFHVR�UHFDH�
HVSHF¯FDPHQWH�VREUH�XQR�GH�WDOHV�FULWHULRV��HO�GH�OD�PHWD�GH�LQDFLµQ�GHO�
VLJXLHQWH�D³R��R�LQDFLµQ�HVSHUDGD��MDGD�SRU�HO�%DQFR�GH�OD�5HS¼EOLFD��/D�
&RUWH�KDOOD�TXH�ORV�DUJXPHQWRV�GH�OD�DFFLRQDQWH�VRQ�UD]RQDEOHV�\�FH³LGRV�
D�OD�&RQVWLWXFLµQ��\�PX\�SDUWLFXODUPHQWH�DO�FRQFHSWR�PLVPR�GHO�(VWDGR�
VRFLDO�GH�GHUHFKR��3UH£PEXOR�\�$UW�����\�D�OD�SURWHFFLµQ�HVSHFLDO�TXH��HQ�
OD�&DUWD��PHUHFH�HO�WUDEDMR��$UWV��������\������SHUR�QR�GHGXFH�GH�HOORV�OD�
LQFRQVWLWXFLRQDOLGDG�GH�ORV�YRFDEORV�LPSXJQDGRV�VLQR�OD�QHFHVLGDG�GH�VX�
LQWHUSUHWDFLµQ�FRQIRUPH�D�OD�&DUWD�3RO¯WLFD��(Q�HIHFWR��OD�&RUWH�FRQVLGHUD�
TXH��VL�HO�LQGLFDGR�SDU£PHWUR�GH�OD�PHWD�GH�LQDFLµQ�SUR\HFWDGD�SDUD�HO�D³R�
VLJXLHQWH�IXHVH�HO�¼QLFR�TXH�KD�GH�FRQVLGHUDU�HO�*RELHUQR�SDUD�PRWLYDU�VX�
GHFLVLµQ�VXSOHWRULD�VREUH�VDODULR�P¯QLPR��OD�QRUPD�VHU¯D�LQFRQVWLWXFLRQDO��
FRPR�OR�VRVWLHQH�OD�DFWRUD��\D�TXH�LPSOLFDU¯D�XQD�RUGHQ�OHJDO�LPSDUWLGD�DO�
*RELHUQR�SDUD�GLVPLQXLU�SHULµGLFDPHQWH��HQ�W«UPLQRV�UHDOHV��HO�VDODULR�GH�
ORV�WUDEDMDGRUHV�FRORPELDQRV��(V�XQ�KHFKR�QRWRULR�HO�GH�TXH��HQ�QXHVWUR�
PHGLR��ORV�DQXDOHV�UHDMXVWHV�VDODULDOHV�VRQ�U£SLGDPHQWH�GHVERUGDGRV�SRU�
HO� UHDO�\�HIHFWLYR�DXPHQWR�GHO�FRVWR�GH�YLGD�� OR�TXH�RFDVLRQD�TXH�FDGD�
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YH]�VHD�PHQRU�OD�FDSDFLGDG�GH�FRPSUD�GH�ORV�ELHQHV�\�VHUYLFLRV�E£VLFRV��
LQGLVSHQVDEOHV�SDUD�HO�VRVWHQLPLHQWR�GH�ORV�WUDEDMDGRUHV�\�GH�VXV�IDPLOLDV��
(O�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�H[SUHVD�TXH�HO�WUDEDMR�HV�XQ�GHUHFKR�\�
XQD�REOLJDFLµQ�VRFLDO�\�TXH�JR]D��HQ�WRGDV�VXV�PRGDOLGDGHV��GH�OD�HVSHFLDO�
SURWHFFLµQ�GHO�(VWDGR��>ً@

$V¯� ODV� FRVDV�� YXOQHUDU¯D� OD�&RQVWLWXFLµQ�XQD�GLVSRVLFLµQ� OHJDO�TXH�
REOLJDUD�DO�*RELHUQR�D�SODVPDU�ORV�DXPHQWRV�SHULµGLFRV�GHO�VDODULR�P¯QLPR�
VREUH�OD�¼QLFD�EDVH�GH�OD�LQDFLµQ�FDOFXODGD��SUHYLVWD�R�SURJUDPDGD�SDUD�HO�
VLJXLHQWH�D³R��FRQ�ROYLGR�GH�OD�LQDFLµQ�UHDO�TXH�KD�WHQLGR�OXJDU�HQ�HO�D³R�
SUHFHGHQWH�\�TXH�HIHFWLYDPHQWH�KD�DIHFWDGR�ORV�LQJUHVRV�GH�ORV�WUDEDMDGRUHV�

0£V�DXQ��OD�&RUWH�FRLQFLGH�FRQ�OR�H[SXHVWR�SRU�HO�SURFXUD�
GRU�JHQHUDO�GH�OD�QDFLµQ�HQ�HO�VHQWLGR�GH�TXH�HO�*RELHUQR��
HQ�OD�KLSµWHVLV�GH�OD�QRUPD��GHEH�SRQGHUDU�ORV�IDFWRUHV�
FRQWHQLGRV� HQ� HOOD�� SHUR� TXH�� HQ� WRGR� FDVR� HO� UHDMXVWH�
VDODULDO��HOOR�SRU�FXDQWR��FRPR�HO�0LQLVWHULR�3¼EOLFR�OR�
GLFH��HO�*RELHUQR�HVW£�REOLJDGR�D�YHODU�SRUTXH�HO�VDODULR�
PDQWHQJD�VX�SRGHU�DGTXLVLWLYR��GH�WDO�IRUPD�TXH�JDUDQWLFH�
HO�P¯QLPR�YLWDO�\�PµYLO�D�ORV�WUDEDMDGRUHV�\�D�TXLHQHV�GH�
HOORV�GHSHQGHQ��'H�OR�FRQWUDULR��YXOQHUD�HO�DUW¯FXOR����GH�
OD�&RQVWLWXFLµQ�

$PEDV�VHQWHQFLDV�VRQ�GH�DOJXQD�PDQHUD�SRO«PLFDV�\�DOJXLHQ�SRGU¯D�
GHFLU� TXH� OR� VRQ� SRU� UD]RQHV� HVWULFWDPHQWH� MXU¯GLFDV��/D� GHO�7ULEXQDO�
&RQVWLWXFLRQDO�HVSD³RO��SRUTXH�HO�7ULEXQDO�KDEU¯D�XWLOL]DGR�PDO�ORV�F£�
QRQHV�GH�LQWHUSUHWDFLµQ�HVWDEOHFLGRV��2�VHD��HO�FULWHULR�GH�ODف�HYROXFLµQ�
KLVWµULFDق�QR�SRGU¯D�XVDUVH�SDUD�LU�HQ�FRQWUD�GH�OR�TXH�HO�FULWHULR�OLWHUDO��
VLVWHP£WLFR�R�KLVWµULFR��HQ�HO�VHQWLGR�GH�OR�TXH�TXLVR�GHFLU�HO�FRQVWLWX�
\HQWH� FXDQGR�HVWDEOHFLµ�HVD�QRUPD��HO�$UW���ܑ���SDUHFHQ�DYDODU��3HUR��
FODUR��SDUD�VROXFLRQDU�OR�TXH�HQ�UHDOLGDG�HV�XQ�SUREOHPD�GH�FRQWUDGLFFLµQ�
HQWUH�ORV�FULWHULRV�GH�LQWHUSUHWDFLµQ��\�TXH�VH�SODQWHD�FDGD�YH]�TXH�KD\�XQD�
GLFXOWDG�LQWHUSUHWDWLYD��QHFHVLWDPRV�UHFXUULU�D�XQ�PHWDFULWHULR�\�HVWR��D�
VX�YH]��VROR�SXHGH�SURSRUFLRQ£UQRVOR�XQD�WHRU¯D�GH�OD�LQWHUSUHWDFLµQ��GH�
OD� LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��TXH�QR�SXHGH� H[LVWLU� VLQ�XQD�ORVR¯D�
PRUDO�\�SRO¯WLFD�TXH�SHUPLWD�GDU�FXHQWD�GH�OD�&RQVWLWXFLµQ��\�GHO�UHVWR�GHO�
RUGHQDPLHQWR���5HFRUGHPRV��SRU�HMHPSOR��OD�FRQWUDSRVLFLµQ�TXH�HIHFWXµ�
'ZRUNLQ�HQWUH�WHRU¯DV�LQWHQFLRQDOLVWDV�\�FRQVWUXFWLYLVWDV�GH�OD�LQWHUSUHWDFLµQ�
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\�VX�SRVLFLµQ��HQ�PL�RSLQLµQ��SOHQDPHQWH�FRQYLQFHQWH��D�IDYRU�GH�HVWD�
VHJXQGD�PDQHUD�GH�HQWHQGHU�OD�LQWHUSUHWDFLµQ�MXU¯GLFD��([SXHVWR�GH�XQD�
PDQHUD�XQ�SRFR�OLEUH��LQWHUSUHWDU�FRQVLVWH�HQ�DGVFULELU�D�XQ�HQXQFLDGR�
�GHQWUR�GH�ORV�O¯PLWHV�MDGRV�SRU�ORV�PDWHULDOHV�MXU¯GLFRV��LQWHUSUHWDU�QR�
HV�LQYHQWDU��HO�VLJQLFDGR�TXH�PD[LPLFH�HO�YDORU�GH�OD�SU£FWLFD��HO�GHUHFKR�
HV�XQD�SU£FWLFD�FX\R�VHQWLGR�HV�OD�UHDOL]DFLµQ�GH�FLHUWRV�YDORUHV��HQ�OD�TXH�
HVH�HQXQFLDGR�VH�LQVHUWD��2��GLFKR�GH�RWUD�IRUPD��OD�PHMRU�LQWHUSUHWDFLµQ�
�DTXHOOD��SXHV��SRU�OD�TXH�WHQGU¯D�TXH�RSWDU�HO�LQW«USUHWH��HV�OD�TXH��VLQ�
YXOQHUDU� HO� HOHPHQWR� DXWRULWDWLYR� GHO� GHUHFKR�� QRV� SHUPLWH� GHVDUUROODU�
DO�P£[LPR�ORV�GHUHFKRV�IXQGDPHQWDOHV��HQWHQGLGRV�GH�DFXHUGR�FRQ�XQD�
GHWHUPLQDGD�ORVR¯D�PRUDO�\�SRO¯WLFD��OD�TXH�PHMRU�SHUPLWD�GDU�FXHQWD�
GH�QXHVWUDV�FRQVWLWXFLRQHV��R�GH�FDGD�XQD�GH�HOODV��

(O�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�QR�KDFH�HQ�VX��ODUJD��DUJXPHQWD�
FLµQ�QLQJXQD�UHIHUHQFLD�D�FRQVLGHUDFLRQHV�PRUDOHV��2��PHMRU�GLFKR��KD\�XQD�
VLPSOH��\�QR�GHO�WRGR�FODUD��SXHV�QR�VH�VDEH�FRQ�SUHFLVLµQ�FX£O�HV�HO�SHVR�
TXH�RWRUJD�D�HVH�DUJXPHQWR��DSHODFLµQ�D�OD�PRUDO�VRFLDO��D�OD�DFHSWDFLµQ�
GHOف�PDWULPRQLR�KRPRVH[XDOق�SRU�SDUWH�GH�OD�RSLQLµQ�S¼EOLFD��3HUR�HVR��
REYLDPHQWH��QR�SXHGH�VHU�XQD�UD]µQ�GHFLVLYD��ODV�UD]RQHV�GH�PRUDO�VRFLDO�
QR�VHU¯DQ�Y£OLGDV�VL�FRQWUDGõHUDQ�ODV�SURYHQLHQWHV�GH�XQD�PRUDO�MXVWLFDGD��
<�HVD�WLPLGH]�GHO�7ULEXQDO�SDUD�HQWUDU�HQ�FRQVLGHUDFLRQHV�PRUDOHV��DOJR�
FDUDFWHU¯VWLFR�GHO�WULEXQDO�HVSD³ROظ�GH�ORV�WULEXQDOHV�HVSD³ROHVط�TXH��VLQ�
HPEDUJR��FRQWUDVWD�FRQ�OR�TXH�SXHGH�HQFRQWUDUVH�HQ�PXFKDV�VHQWHQFLDV�
GH�FRUWHV�FRQVWLWXFLRQDOHV�ODWLQRDPHULFDQDV��SRU�HMHPSOR��OD�FRORPELDQD��
SXHGH�WHQHU�TXH�YHU��SRU�FLHUWR��FRQ�XQ�LPSRUWDQWH�DVSHFWR�GH�OD�IXQ�
GDPHQWDFLµQ�GH�OD�VHQWHQFLD��HQ�UHODFLµQ�FRQ�HO�FXDO�HO�3DUWLGR�3RSXODU�
HVSD³RO��\D�VH�KD�GLFKR�TXH�HVD�IXH�OD�LQVWDQFLD�TXH�SODQWHµ�HO�UHFXUVR��KD�
SUHIHULGR�KDFHUVH�HO�VRUGR��3XHV�HQ�OD�VHQWHQFLD�VH�GLFH�YDULDV�YHFHV�TXH�OD�
QXHYD�UHJXODFLµQ�GHO�PDWULPRQLR�HV�FRQVWLWXFLRQDO��FRPR�OR�HUD�WDPEL«Q�
OD�DQWHULRU��HV�GHFLU��LPSHGLU�HO�PDWULPRQLR�D�SHUVRQDV�GHO�PLVPR�VH[R�QR�
DIHFWDU¯D�WDPSRFR�DO�FRQWHQLGR�HVHQFLDO�GH�QLQJ¼Q�GHUHFKR�IXQGDPHQWDO��
GH�PDQHUD�TXH�QR�VH�HQWLHQGH�SRU�TX«�HO�3DUWLGR�3RSXODU��SXHVWR�TXH�
WLHQH�SRGHU�SDUD�HOOR��QR�KD�GHFLGLGR�FDPELDU�GH�QXHYR�OD�OH\�\�YROYHU�D�OD�
H[FOXVLYLGDG�GHO�PDWULPRQLR�KHWHURVH[XDO��3RU�RWUR�ODGR��OR�VRVWHQLGR�SRU�
HO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�OOHYD�GH�PDQHUD�QDWXUDO�D�SUHJXQWDUVH�
�D�SUHJXQWDU�DO�7ULEXQDO���HQ�SULPHU�OXJDU��SRU�TX«�HVWR�HV�DV¯��SRU�TX«�
UHVXOWD�FRQVWLWXFLRQDOPHQWH�SRVLEOH�WDQWR�XQD�FRPR�RWUD�UHJXODFLµQ���\�
HQ�VHJXQGR�OXJDU��D�UHWDUOH�D�TXH�QRV�GLJD�FµPR�HV�SRVLEOH�MXVWLFDU�HVD�
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Legitimidad política del Tribunal Constitucional y argumentación constitucional
Dr. Manuel Atienza Rodríguez

Catedrático de la Universidad de Alicante, España.

WHVLV��R�SUHWHQGHU�KDFHUOR��VLQ�HPEDUFDUVH�HQ�XQ�UD]RQDPLHQWR�GH�WLSR�
PRUDO��5HVXPLHQGR�� OD�SUHWHQVLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�
�R�GH�FXDOTXLHU�RWUR��GH�PRWLYDU�VXV�GHFLVLRQHV�DO�PDUJHQ�GH�OD�PRUDO�HV�
XQ�LQWHQWR�YDQR�\�FRQWUDSURGXFHQWH��QR�SUHVFLQGH�HQ�UHDOLGDG�GH�OD�PRUDO�
VLQR�TXH��VLPSOHPHQWH��HQPDVFDUD�ODV�SUHPLVDV�PRUDOHV�TXH��GH�HVWD�IRUPD��
XVD�VLQ�WHQHU�TXH�MXVWLFDUODV��

3RU�OR�TXH�VH�UHHUH�D�OD�VHQWHQFLD�GH�OD�&RUWH�FRORPELDQD�VREUH�HO�
VDODULR�P¯QLPR��HV�SRVLEOH�TXH�PXFKRV�SLHQVHQ�WDPEL«Q�TXH�ODV�FU¯WLFDV�
TXH�SXHGHQ�GLULJLUVH�D�OD�PLVPD�WLHQHQ�XQ�FDU£FWHU�VLPSOHPHQWH�MXU¯GLFR��
OD�&RUWH�KDEU¯D�LQFXUULGR�HQ�DFWLYLVPR�MXGLFLDO�DO�LQYDGLU�FRPSHWHQFLDV�TXH�
QR�OH�FRPSHWHQ�D�HOOD��VLQR�DO�3RGHU�(MHFXWLYR��3HUR�DTX¯�QRV�HQFRQWUDPRV�
FRQ�XQD�VLWXDFLµQ�HQWHUDPHQWH�DQ£ORJD�D�OD�DQWHULRU���4X«�FULWHULRV�VRQ�ORV�
TXH�VH�XWLOL]DQ�SDUD�GHQLU�OR�TXH�VLJQLFDف�DFWLYLVPR��3"قRGU¯D�KDFHUVH�DO�
PDUJHQ�GH�XQD�WHRU¯D�GHO�GHUHFKR�\�SUHVFLQGLHQGR�GH�FXDOTXLHU�FRQVLGH�
UDFLµQ�PRUDO�\�SRO¯WLFD"�4XLHQHV�GHHQGHQ��SRU�HMHPSOR��SRVLFLRQHV�PX\�
FU¯WLFDV�FRQ�HO�DFWLYLVPR�MXGLFLDO��SLHQVR�HQ�WUDEDMRV�UHFLHQWHV�GH�)UDQFLVFR�
/DSRUWD�R�HQ�OD�REUD�FRPSOHWD�GH�/XLJL�)HUUDMROL����DFDVR�QR�OR�KDFHQ�
HVJULPLHQGR�YDORUHV�PRUDOHV�\�SRO¯WLFRV"�(Q�VX�OLEUR�VREUH�HO�LPSHULR�GH�
OD�OH\��/DSRUWD�KD�SXHVWR�GH�PDQLHVWR�FRQ�VLQJXODU�YLYH]D�TXH�HO�YDORU�
GH�OD�VHJXULGDG�MXU¯GLFD�TXH�VH�YLQFXOD�FRQ�HO�IRUPDOLVPR��R�FRQ�FLHUWD�
IRUPD�GH�HQWHQGHU�HO�IRUPDOLVPR��\�TXH�OH�OOHYD�D�GHIHQGHU�OD�QHFHVLGDG�GH�
XWLOL]DU�DUJXPHQWRV�OLWHUDOLVWDV�HQ�HO�GHUHFKR�VH�EDVD��HQ�¼OWLPR�W«UPLQR��
HQ�HO�YDORU�GH�OD�DXWRQRP¯D�SHUVRQDO��ORV�LQGLYLGXRV�QR�SRGU¯DQ�WUD]DUVH�
SODQHV�GH�YLGD�VL�QR�SXGLHUDQ�SUHYHU�FRQ�FLHUWD�IDFLOLGDG�GH�TX«�PDQHUD�
ORV�MXHFHV�YDQ�D�LQWHUSUHWDU�ODV�QRUPDV�MXU¯GLFDV��2�VHD��OD�GLVFXVLµQ�VREUH�
FX£OHV�VRQ�ORV�O¯PLWHV�HQWUH�HO�IRUPDOLVPR�\�HO�DFWLYLVPR��HQWUH�HO�6FLOD�
\�HO�&DULEGLV�SRU�HO�TXH�WLHQH�TXH�WUDQVFXUULU�OD�LQWHUSUHWDFLµQ�MXGLFLDO��
HV�XQD�GLVFXVLµQ�TXH�QHFHVDULDPHQWH�DSHOD�D�YDORUHV�PRUDOHV�\�SRO¯WLFRV��
3DUD�GHFLUOR�SDUDDVHDQGR�D�'ZRUNLQ��HO�MXH]�HV�WDPEL«Q�XQ�OµVRIR�GHO�
GHUHFKR��\�XQ�WLSR�GH�LXVOµVRIR�FX\D�WDUHD�QR�HV�VROR�GHVFULSWLYD�\�FRQ�
FHSWXDO��VLQR�WDPEL«Q�QRUPDWLYD���3XHGH�HQWHQGHUVH�XQD�GHFLVLµQ�FRPR�
OD�GH�OD�&RUWH�&RQVWLWXFLRQDO�FRORPELDQD�D�SURSµVLWR�GHO�VDODULR�P¯QLPR�
DO�PDUJHQ�GH�XQD�WHRU¯D�GH�OD�MXVWLFLD"

&RQ¯R�HQ�TXH�VH�KD\D�HQWHQGLGR�ELHQ�OR�TXH�KH�HVWDGR�GLFLHQGR�KDVWD�
DKRUD��&UHR�TXH�QR�HV�XQD�LPSHUWLQHQFLD�SRU�PL�SDUWH�KDFHU�HVWD�DGYHU�
WHQFLD��WHQLHQGR�HQ�FXHQWD�OD�SURIXVLµQ�GH�PDOHQWHQGLGRV�TXH�WHVLV�FRPR�
ODV�DQWHULRUHV�JHQHUDQ��3XHGR�GHFLU�TXH�KDEOR�FRQ�FRQRFLPLHQWR�GH�FDXVD��
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SHUR��GHVGH�OXHJR��QR�SUHWHQGR�LQFOXLUPH�HQ�HO�JUXSR�GH�ORV�TXH�HQWLHQGHQ�
VLHPSUH�ELHQ�OR�TXH�ORV�RWURV�KDQ�GLFKR�R�HVFULWR��4XLHQHV�DPDPRV�ODV�
GLVFXVLRQHV��\�SURFODPDPRV�HO�YDORU�GHO�GL£ORJR�UDFLRQDO��VDEHPRV�PX\�
ELHQ�TXH�XQD�EXHQD�SDUWH�GH�FXDOTXLHU�GLVFXVLµQ�VH�YD�HQ�WUDWDU�GH�DFODUDU�
PDOHQWHQGLGRV��4XLHUR�SRU�HOOR�LQVLVWLU�DTX¯�HQ�TXH�OR�TXH�KH�SUHWHQGLGR�
DUPDU�QR�HV�TXH�HO�UD]RQDPLHQWR�MXGLFLDOظ�HO�GH�XQ�PDJLVWUDGR�GH�XQ�
WULEXQDO�FRQVWLWXFLRQDOط�VHD�VLPSOHPHQWH�XQ�WLSR�GH�UD]RQDPLHQWR�PRUDO��
R�TXH�HO�MXH]�SXHGD�DOHJUHPHQWH�SUHVFLQGLU�GHO�WHQRU�GH�ODV�QRUPDV��GH�ODV�
FRQWHQLGDV�HQ�OD�FRQVWLWXFLµQ�\�HQ�HO�UHVWR�GHO�RUGHQDPLHQWR��\�VXVWLWXLUODV�
SRU�SULQFLSLRV�PRUDOHV�GH�VX�SURSLD�FRVHFKD��

(O�GHUHFKR��FRPR�HV�REYLR��HV�XQD�SU£FWLFD�DXWRULWDWLYD��DXQTXH�QR�
VHD�VROR�HVR���OR�FXDO�SODQWHD�XQRV�O¯PLWHV�GH�ORV�TXH�QR�VH�SXHGH�VDOLU�VLQ�
DEDQGRQDU�HO�GHUHFKR��HVWR�HV��VLQ�SDVDU�D�MXJDU�RWUR�MXHJR��(O�SUREOHPD�
LQWHUSUHWDWLYR�GHO�7ULEXQDO�&RQVWLWXFLRQDO� HVSD³RO� DO� TXH� VH�KD�KHFKR�
UHIHUHQFLD�WLHQHظ�SRGU¯D�GHFLUVHط�OD�VLJXLHQWH�HVWUXFWXUD�OµJLFD��&XDQGR�OD�

'H�L]TXLHUGD�D�GHUHFKD��HO�/LF��&DUORV�6DOFHGR��HO�'U��0DQXHO�$WLHQ]D�5RGU¯JXH]�\�HO�
'U���/LQR�9£VTXH]�6£PXHO��MXH]�VHJXQGR�VXVWLWXWR�GH�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWL�
WXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD�
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Legitimidad política del Tribunal Constitucional y argumentación constitucional
Dr. Manuel Atienza Rodríguez

Catedrático de la Universidad de Alicante, España.

&RQVWLWXFLµQ��HQ�HO�$UW���ܑ���KDEOD�GHف�HO�KRPEUH�\�OD�PXMHUق���VH�SXHGH�
��P¯�PH$�"ق¯HQWUH�Vف��HQWHQGHU�TXH�HVW£�LPSO¯FLWD�OD�H[SUHVLµQطR�VH�GHEHط
SDUHFH� LQGXGDEOH�TXH�VL�HQ� OD�&RQVWLWXFLµQ�HVWXYLHUD�HVFULWR�HVHف�HQWUH�
V¯ق��OD�DUJXPHQWDFLµQ�SDUD�OOHJDU�D�OD�FRQFOXVLµQ�D�OD�TXH�HO�7ULEXQDO�OOHJµ�
WHQGU¯D�TXH�KDEHU�VLGR�PX\�GLVWLQWD�GH�OD�TXH�IXH��VLQ�GHVFDUWDU�WDPSRFR�OD�
SRVLELOLGDG�GH�TXH�HVDV�GRV�SDODEUDV�SXGLHUDQ�KDFHU�LPSRVLEOH�OOHJDU�D�HVD�
FRQFOXVLµQ��(V�FLHUWR�TXH�VH�KDQ�VXJHULGR�DUJXPHQWDFLRQHV�DOWHUQDWLYDV�D�
OD�GHO�WULEXQDO�\�TXH�KXELHVHQ�REYLDGR�HVH�SUREOHPD��SHUR�VRQ�DUJXPHQ�
WDFLRQHV�TXH�QR�GHMDQ�GH�SODQWHDU�SUREOHPDV�VHULRV��(VWR\�SHQVDQGR�HQ�XQ�
WUDEDMR�GH�9¯FWRU�)HUUHUHV��SXEOLFDGR�SRFR�DQWHV�GH�TXH�VH�GLHUD�D�FRQRFHU�
OD�VHQWHQFLD��\�HQ�HO�TXH��GHVDUUROODQGR�DOJXQDV�LGHDV�TXH�«O�FUHH�HQFRQWUDU�
HQ�OD�REUD�GH�)UDQFLVFR�7RP£V�\�9DOLHQWH��FRPR�VHJXUDPHQWH�VDEHQ��XQ�
SUHVWLJLRVR�MXULVWD�HVSD³RO�TXH�IXH�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
\�PXULµ�DVHVLQDGR�SRU�(7$�HQ�VX�GHVSDFKR�HQ�OD�8QLYHUVLGDG���YLHQH�D�VRV�
WHQHU�OR�VLJXLHQWH��$�)HUUHUHV�OH�SDUHFH�LQFRQWHVWDEOH�TXH�HO�$UW���ܑ��GHEH�
OHHUVH�FRPR�FRQWHQLHQGR�HVD�FO£XVXOD�GHف�HQWUH�V¯ق��SHUR�SLHQVD�TXH�SXHGH�
OOHJDUVH�D�OD�FRQVWLWXFLRQDOLGDG�GHO�PDWULPRQLR�KRPRVH[XDO�HVWDEOHFLHQGR�
XQD�HVSHFLH�GHف�MHUDUTX¯D�D[LROµJLFDق�HQWUH�ODV�QRUPDV�FRQVWLWXFLRQDOHV��TXH�
SHUPLWLU¯D�UHVROYHU�FRQWUDGLFFLRQHV�LQWHUQDV�FRPR�OD�TXH�DTX¯�VXUJH��HQWUH�
HO�DUW¯FXOR�TXH�SHUPLWH�FDVDUVH�H[FOXVLYDPHQWH�D�SHUVRQDV�GH�GLVWLQWR�VH[R��
SRU�XQ�ODGR��\��SRU�RWUR�ODGR��ORV�DUW¯FXORVظ�GH�MHUDUTX¯D�VXSHULRU�DO�DQWH�
ULRU��TXH�SURK¯EHQ�GLVFULPLQDU�SRU�UD]µQ�GH�VH[R�\�TXH�JDUDQWL]DQ�HO�OLEUH�
GHVDUUROOR�GH�OD�SHUVRQDOLGDG��(VD�PDQHUD�GH�DUJXPHQWDU�WHQGU¯Dظ�FDEH�
GHFLUط�OD�YHQWDMD�GH�TXH�OD�DSHUWXUD�GHO�PDWULPRQLR�D�ORV�KRPRVH[XDOHV�
�D�ODV�SHUVRQDV�GHO�PLVPR�VH[R��QR�VROR�VHU¯D�SRVLEOH��VLQR�FRQVWLWXFLR�
QDOPHQWH�QHFHVDULD��3HUR�TXHGD�DELHUWD�OD�FXHVWLµQ�GH�VL�HVR�QR�VXSRQH�
LQFXUULU�HQ�DFWLYLVPR��GHVFRQRFHU�HO�FDU£FWHU�DXWRULWDWLYR�GHO�GHUHFKR�GHO�
TXH�DQWHV�KDEODED�

$KRUD�ELHQ��VL�SHQV£UDPRV�HQ�XQD�GLVFXVLµQ�GH�FDU£FWHU�VLPSOHPHQWH�
PRUDO��D�SURSµVLWR�GHO�PDWULPRQLR�KRPRVH[XDO��SDUHFH�FODUR�TXH�ODV�FRQ�
VLGHUDFLRQHV�DQWHULRUHV��ORV�SUREOHPDV�LQWHUSUHWDWLYRV�TXH�FDUDFWHUL]DQ�OD�
GLVFXVLµQ�HQ�VHGH�GH�MXVWLFLD�FRQVWLWXFLRQDO��QR�MXJDU¯DQ��QLQJ¼Q�SDSHO��
VLPSOHPHQWH�SRUTXH�OD�PRUDO��OD�PRUDO�MXVWLFDGD��D�GLIHUHQFLD�GHO�GHUHFKR�
QR�HV�XQD�SU£FWLFD�DXWRULWDWLYD��(O�TXH�HO�PDWULPRQLR�KRPRVH[XDO�VHD�R�QR�
XQD�LQVWLWXFLµQ�FRQIRUPH�FRQ�OD�PRUDO�QR�GHSHQGH�SDUD�QDGD�GH�OR�TXH�
GLJD�R�GHMH�GH�GHFLU�XQ�DUW¯FXOR�GH�XQD�&RQVWLWXFLµQ�R�GH�XQD�OH\��VLQR�
GH�ORV�SULQFLSLRV�PRUDOHV�MXVWLFDGRV�TXH�VHDQ�GH�DSOLFDFLµQ�D�HVH�FDVR��
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(O�GHUHFKR�SXHGH�VHU�LƎXVWRظ�\R�GLU¯D�TXH�OR�HV�FRQ�FLHUWD�HFXHQFLD��
LQFOXLGRV�ORV�RUGHQDPLHQWRV�MXU¯GLFRV�GH�ORV�(VWDGRV�FRQVWLWXFLRQDOHVط�\�
ODV�FRQVWLWXFLRQHV��HQ�SDUWLFXODU��SXHGHQ�LQFOXLU�QRUPDV�FDUHQWHV�GH�MXV�
WLFDFLµQ�PRUDO��R�VHD��QRUPDV��LƎXVWDV�

<�DKRUD��HO�R\HQWH�TXH�PH�KD\D�VHJXLGR�KDVWD�DTX¯�SRGU¯D�VHQWLUVH��FRQ�
FLHUWD�UD]µQ��SHUSOHMR���(V�FRPSDWLEOHظ�SRGU¯D�SUHJXQWDUVHط�VRVWHQHU��SRU�
XQ�ODGR��TXH�HO�UD]RQDPLHQWR�MXGLFLDO�HV�XQ�UD]RQDPLHQWR�DELHUWR�KDFLD�OD�
PRUDOظ�KDFLD�OD�PRUDO�MXVWLFDGD��QR�H[FOXVLYDPHQWH�KDFLD�OD�PRUDO�VRFLDOط�
\��SRU�RWUR�ODGR��TXH�HO�GHUHFKR��HO�GHUHFKR�LQWHUSUHWDGR�FRQIRUPH�D�HVD�
DUJXPHQWDFLµQ�TXH�WLHQH�HQ�FXHQWD�OD�PRUDO��SXHGH�VHU�VLQ�HPEDUJR��DO�
PHQRV�HQ�DOJXQRV�FDVRV��LƎXVWR"�3XHV�ELHQ��OD�UHVSXHVWD�HV�TXH�V¯��TXH�
HO�MXH]�SXHGH�HQFRQWUDUVH��DO�PHQRV�GH�YH]�HQ�FXDQGR��DQWH�VLWXDFLRQHV�
WU£JLFDV�HQ�ODV�TXH�HV�LPSRVLEOH�KDFHU�MXVWLFLD�\�VHJXLU�HO�GHUHFKR�DO�PLVPR�
WLHPSR��<R�GLU¯D�TXH�QR�WLHQH�DGHP£V�QDGD�GH�H[WUD³R��OR�H[WUD³R�VHU¯D�
TXH�HO�GHUHFKR��TXH�QR�HV�RWUD�FRVD�TXH�XQ�VXEVLVWHPD�GH�WRGR�HO�VLVWHPD�
VRFLDO��Rظ�FRQ�ODV�SDODEUDV�GH�6DYLJQ\ط�OD�HQWHUD�YLGD�VRFLDO�FRQWHPSODGD�
GHVGH�XQ�ODGR�HVSHFLDO��SXHGD�VHU�XQ�UHGXFWR�GH�MXVWLFLD�HQ�XQ�PHGLR�FD�
UDFWHUL]DGR�SRU�OD�LƎXVWLFLD�H[WUHPD��&ODUR�TXH�DOJXLHQ�SRGU¯D�GHFLU�TXH�HQ�
OD�WHVLWXUD�GH�WHQHU�TXH�VHJXLU�DO�GHUHFKR�R�D�OD�MXVWLFLD��D�OD�PRUDO��OR�TXH�
WHQGU¯D�TXH�KDFHU�HO�MXH]�HV�WRPDU�HVWH�¼OWLPR�FDPLQR��URPSLHQGR�DV¯�HO�
GLOHPD�HQ�HO�TXH�SDUHFHU¯D�HQFRQWUDUVH��6LQ�HPEDUJR��QR�HV�WDPSRFR�QDGD�
REYLR�TXH�GHED�SURFHGHU�DV¯�R��DO�PHQRV��QR�OR�HV�VLQ�PXFKDV�PDWL]DFLRQHV��
'LJDPRV�TXH�HV�P£V�ELHQ�XQD�IDOVD�VDOLGD�GHO�GLOHPD��VLPSOHPHQWH�SRUTXH�
VHJXLU�HO�GHUHFKR��TXL]£V�VDOYR�HQ�FDVRV�H[WUHPRV��ORV�TXH�HVW£�FRQVLGH�
UDQGR�OD�IDPRVD�FO£XVXOD�GH�5DGEUXFK�TXH��GH�WRGDV�IRUPDV��UHVXHOYH�HO�
GLOHPD�D�EDVH�GH�QHJDU�XQR�GH�VXV�FXHUQRV��HO�GHUHFKR�H[WUHPDGDPHQWHف�
LƎXVWRظ�QRV�GLFH�5DGEUXFKط�QR�HV�GHUHFKRق��HV�WDPEL«Q��R�OR�HV�PXFKDV�
YHFHV��XQ�UHTXHULPLHQWR�GH�OD�MXVWLFLD��OD�MXVWLFLD�QR�VH�PLGH�VROR�D�FRUWR�
SOD]R�\�FDVR�SRU�FDVR��VLQR�TXH�FRQWLHQH�VLHPSUH�XQD�GLPHQVLµQ�KROLVWD�
\�GH�GXUDFLµQ�HQ�HO�WLHPSR�

'H�WRGDV�IRUPDV��OD�H[SHULHQFLD�R�HO�VHQWLPLHQWR�GH�OR�WU£JLFR��TXH�
VHJXUDPHQWH�WHQGU¯D�TXH�IRUPDU�SDUWH�GH�XQD�SHUVRQDOLGDG�MXU¯GLFD�ELHQ�
IRUPDGD��QR�KD�GH�VHU�H[FXVD�SDUD�TXH�ORV�MXHFHV�FRQVWLWXFLRQDOHV�GHMHQ�
GH�FXPSOLU�VX�IXQFLµQ�HVHQFLDO�GH�GHIHQVD�\�SURPRFLµQ�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV��$O�FRQWUDULR��HVH�VHQWLPLHQWR��TXH�HV�XQ�VHQWLPLHQWR�GH�
SHVDU�DQWH�OD�FRQVWDWDFLµQ�GH�XQD�LƎXVWLFLD�D�OD�TXH�HO�MXH]�QR�SXHGH�SRQHU�
UHPHGLR��HV�HQ�UHDOLGDG�XQD�FRQVHFXHQFLD�GH�TXH�HO�MXH]�VH�HVIXHU]D�SRU�
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Legitimidad política del Tribunal Constitucional y argumentación constitucional
Dr. Manuel Atienza Rodríguez

Catedrático de la Universidad de Alicante, España.

KDFHU�MXVWLFLD��VH�WRPD�HQ�VHULR�VX�WUDEDMR�HYLWDQGR�WDQWR�HO�IRUPDOLVPR�
�TXHGDUVH�HQ�OD�OHWUD�GH�OD�OH\�VLQ�LU�KDVWD�ODV�UD]RQHV�VXE\DFHQWHV�D�ODV�
QRUPDV��SRU�WDQWR��KDVWD�ORV�SULQFLSLRV�\�YDORUHV�GHO�RUGHQDPLHQWR��FRPR�
HO�DFWLYLVPR��WRPDU�GHFLVLRQHV�TXH�QR�FDEHQ�HQ�HO�GHUHFKR��QL�VLTXLHUD�
DPSOLDPHQWH�HQWHQGLGR���<�VX�SUHVXSXHVWR�QR�SXHGH�VHU�RWUR�TXH�HO�REMH�
WLYLVPR�PRUDO��OD�LGHD�GH�TXH�OD�MXVWLFLD�QR�HVظ�FRPR�.HOVHQ�SHQVDEDط�XQ�
LGHDO�LUUDFLRQDO�

<�YXHOYR�FRQ�HOOR�DO�SXQWR�FRQ�HO�TXH�KDE¯D�FRPHQ]DGR�HVWD�FRQIH�
UHQFLD���(VW£�MXVWLFDGDظ�HV�REMHWLYDط�OD�DUPDFLµQ�GH�TXH�OD�GHVLJXDO�
GDG�H[WUHPD�HV�LƎXVWD��TXH�D�OD�JHQWH�QR�SXHGH�GLVFULPLQ£UVHOD�SRU�VX�
RULHQWDFLµQ�VH[XDO��TXH�WRGR�HO�PXQGR�WLHQH�GHUHFKR�D�XQ�P¯QLPR�YLWDO�R�
D�TXH�HO�VDODULR�P¯QLPR��GDGDV�GHWHUPLQDGDV�FRQGLFLRQHV�VRFLDOHV��QR�VH�
UHGX]FD�SRU�GHEDMR�GHO�¯QGLFH�GH�SUHFLRV�DO�FRQVXPR"�2�VHD���SRVHHQ�XQD�
MXVWLFDFLµQ�UDFLRQDO�QXHVWUDV�OLEHUWDGHV�\�QXHVWURV�GHUHFKRV�VRFLDOHV�\�QR�
VRQ��SRU�OR�WDQWR��VLPSOHPHQWH��PHUDV�FRQYHQFLRQHV�VRFLDOHV�R�SUHIHUHQFLDV�
TXH�ORV�LQGLYLGXRV�PDQLHVWDQ�WHQHU"�0L�UHVSXHVWD�HV�TXH�V¯�\�TXH�HVDV�
DUPDFLRQHV�VHU¯DQ�I£FLOPHQWH�MXVWLFDEOHV�D�SDUWLU�GH�XQD�ORVR¯D�PRUDO�
FRPR�OD�GH�+DEHUODV�R�OD�GH�5DZOV���$OJXLHQ�SRGU¯D�SRQHU�HQ�GXGD�TXH�D�
HVDV�FRQFOXVLRQHV�HV�D�ODV�TXH�OOHJDU¯DQ�QHFHVDULDPHQWH�TXLHQHV�GLVFXWLHUDQ�
VLJXLHQGR�ODV�UHJODV�GHO�GLVFXUVR�SU£FWLFR�UDFLRQDO"��<�QR�FRQFRUGDU¯DQ�
WDPEL«Q� FRQ�HOOR� ORV� VHUHV�GH� OD�SRVLFLµQ�RULJLQDULD� HQ� HO� HVTXHPD�GH�
5DZOV"��2�DFDVR�KD\�DOJXLHQ�TXH��HQ�FRQGLFLRQHV�GH�LPSDUFLDOLGDG��VLQ�
VDEHU�D�TX«�SD¯V�LED�D�SHUWHQHFHU��HQ�TX«�WLSR�GH�IDPLOLD�QDFHU¯D��FX£OHV�
LEDQ�D�VHU�VXV�GRWHV�QDWXUDOHVً���HVWXYLHUD�GLVSXHVWR�D�DFRUGDU�FRQ�ORV�
GHP£V�XQ�WLSR�GH�RUJDQL]DFLµQ�VRFLDO�HQ�OD�TXH��SDUD�SRQHU�XQ�HMHPSOR�
GHO�HFRQRPLVWD�3DXO�.UXJPDQ��ODV�GRV�R�WUHV�GRFHQDV�GH�DOWRV�HMHFXWLYRV�
GH�:DOO� 6WUHHW�� JDQDUDQ�P£V� GLQHUR� TXH� ORV� DSUR[LPDGDPHQWH� �������
PDHVWURV�TXH�H[LVWHQ�HQ�1XHYD�<RUN"

/R�DQWHULRU�QR�TXLWD��QDWXUDOPHQWH��SDUD�TXH�XQR�SXHGD�HQWHQGHU�TXH�
KD\D�SHUVRQDV��SRU�HMHPSOR��MXHFHV�FRQVWLWXFLRQDOHV��TXH�QR�HVW«Q�SDUD�QDGD�
FRQYHQFLGRV�GH�OD�MXVWLFDFLµQ�GHO�PDWULPRQLR�HQWUH�SHUVRQDV�GHO�PLVPR�
VH[R�R�GH�OD�GHFLVLµQ�WRPDGD�SRU�OD�&RUWH�&RQVWLWXFLRQDO�FRORPELDQD�DO�
SRQHU�XQ�O¯PLWH�DO�*RELHUQR�HQ�OD�MDFLµQ�GHO�VDODULR�P¯QLPR��$O�Q�\�DO�
FDER��QR�GHMDQ�GH�VHU�FDVRV�GL¯FLOHV��3HUR�OR�TXH�V¯�PH�SDUHFH�LQFRQWHVWD�
EOH�HV�TXH�OD�PD\RU¯D�GH�ORV�FDVRV�TXH�OOHJDQ�D�ODV�FRUWHV�FRQVWLWXFLRQDOHV�
WLHQHQ�XQD�UHVSXHVWD�MXVWD�\�DFRPRGDEOH�DO�GHUHFKR��\�TXH�HO�MXH]�SXHGH�
HQFRQWUDUOD�\�MXVWLFDUODظ�PRWLYDUODط�DGHFXDGDPHQWH�VL�SRVHH�OD�DFWLWXG�
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«WLFD�\�OD�DSWLWXG�W«FQLFD�H[LJLEOHV�SDUD�GHVHPSH³DU�VX�IXQFLµQ��'H�PDQH�
UD�TXH�QR�PH�SDUHFH�H[DJHUDGR�GHFLU�TXH�ORV�MXHFHV�FRQVWLWXFLRQDOHV�VRQ�
SULYLOHJLDGRV�PRUDOHV��SHUVRQDV�TXH�WLHQHQ��HQ�HO�FRQWH[WR�GH�XQ�PXQGR�
VLJQDGR�SRU� OD� LƎXVWLFLD�� OD�HQRUPH�IRUWXQD�PRUDO�GH�SRGHU�FRQWULEXLU�
�FDVL�GLU¯D�TXH�HQ�PD\RU�PHGLGD�TXH�QLQJ¼Q�RWUR�µUJDQR�R�LQGLYLGXR��D�
OD�OXFKD�FRQWUD�OD�LƎXVWLFLD��'HEHPRV�HQYLGLDUOHV�SRU�HOOR��SHUR�WDPEL«Q�
HVSROHDUOHV�SDUD�TXH�QR�GHMHQ�GH�UHSDUDU�XQD�LƎXVWLFLD�FXDQGR�OHV�VHD�SR�
VLEOH�KDFHUOR��6XSRQJR�TXH�HV�OR�TXH�SRGU¯D�OODPDUVH�XQDف�VDQD�HQYLGLDق��
TXH�HV�SUHFLVDPHQWH�OR�TXH�\Rظ�FRPR�VLPSOH�SURIHVRU�GH�'HUHFKRط�VXHOR�
VHQWLU�SRU�ORV�MXHFHV�FRQVWLWXFLRQDOHV�



La Sala Constitucional 
de costa rica: 

experiencias, impactos y lecciones

Dr. Ernesto Jinesta Lobo,
magistrado propietario de la Sala Constitucional 

de Costa Rica



Ernesto Jinesta Lobo
�
&DWHGU£WLFR�GH�OD�8QLYHUVLGDG�(VFXHOD�/LEUH�GH�'HUHFKR��8(/'���GLUHFWRU�

\�SURIHVRU�GHO�3URJUDPD�GH�'RFWRUDGR�HQ�'HUHFKR�&RQVWLWXFLRQDO�GH�OD�8(/'��
SURIHVRU� GHO� 3URJUDPD� GH�'RFWRUDGR� GH� OD�8QLYHUVLGDG�(VWDWDO� D�'LVWDQFLD�
�81('���HVSHFLDOLVWD�HQ�'HUHFKR�&RQVWLWXFLRQDO�\�&LHQFLD�3RO¯WLFD�GHO�&HQWUR�
GH�(VWXGLRV�&RQVWLWXFLRQDOHV�GH�0DGULG��PLHPEUR�GHO�,QVWLWXWR�,EHURDPHULFD�
QR�GH�'HUHFKR�&RQVWLWXFLRQDO��PLHPEUR�GH�OD�$VRFLDFLµQ�0XQGLDO�GH�-XVWLFLD�
&RQVWLWXFLRQDO��PLHPEUR�GHO�,QVWLWXWR�,EHURDPHULFDQR�GH�'HUHFKR�3URFHVDO��
SUHVLGHQWH� GH� OD�$FDGHPLD�&RVWDUULFHQVH� GH�'HUHFKR��PDJLVWUDGR�GH� OD� 6DOD�
&RQVWLWXFLRQDO�GH�&RVWD�5LFD�
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Introducción

/D�FUHDFLµQ� GH� OD� 6DOD�&RQVWLWXFLRQDO� GH� OD�&RUWH� 6XSUHPD� GH�
-XVWLFLD�HQ������VXSXVR�XQD�UHYROXFLµQ�MXU¯GLFD�FRSHUQLFDQD�HQ�
HO�RUGHQDPLHQWR�MXU¯GLFR�\�OD�VRFLHGDG�FRVWDUULFHQVH��,PSOLFµ��HQ�

SULPHU�W«UPLQR��GRWDU�GH�YLGD� OD� OHWUD�PXHUWD�GHO� WH[WR�FRQVWLWXFLRQDO��
FRQ�OR�FXDO� OH� LQVXµ�XQ�QXHYR�HVS¯ULWX�\�YLWDOLGDG�SDUD�TXH�IXHUD�XQD�
QRUPD�GH�HFDFLD�GLUHFWD�H�LQPHGLDWD�\�GH�REVHUYDQFLD�FRWLGLDQD�SRU�ORV�
SRGHUHV�S¼EOLFRV��ORV�VXMHWRV�GH�GHUHFKR�SULYDGR�\��HQ�JHQHUDO��WRGRV�ORV�
RSHUDGRUHV�MXU¯GLFRV�

/D�6DOD�&RQVWLWXFLRQDO�KD�DFDWDGR��FDEDO�\�SOHQDPHQWH��ORV�SULQFLSLRV�
GH�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO��OD�HFDFLD�H[SDQVLYD�\�OD�YLQFXODFLµQ�P£V�
IXHUWH�GH�ORV�GHUHFKRV�KXPDQRV�\�IXQGDPHQWDOHV�

(O�UHFXHQWR�GH�ODV�H[SHULHQFLDV��LPSDFWRV�\�OHFFLRQHV�GH�FDU£FWHU�SRVLWLYR�
R�QHJDWLYR�SDUD�HO�RUGHQDPLHQWR�MXU¯GLFR��OD�HVWDELOLGDG�H�LQVWLWXFLRQDOLGDG�
GHPRFU£WLFD�GHO�SD¯V�FRQ�OD�FUHDFLµQ��HQWUDGD�HQ�IXQFLRQDPLHQWR�\�PDGXUH]�
GH�OD�6DOD�&RQVWLWXFLRQDO��UHVXOWD�GL¯FLO�FRQGHQVDUOR�HQ�XQD�FRQWULEXFLµQ�
GH�ODV�GLPHQVLRQHV�FRPR�OD�SUHVHQWH��6LQ�HPEDUJR��KDUHPRV�XQ�HVIXHU�
]R�GH�V¯QWHVLV�SDUD�HIHFWXDU�WDO�GLDJQµVWLFR��2EYLDPHQWH��PXFKRV�GH�ORV�
SODQWHDPLHQWRV�H�LGHDV�JHQHUDOHV�SODQWHDGDV�HQ�HVWD�PRGHVWD�SURSXHVWD��
GHEHQ�RULJLQDU�HO�HPSUHQGLPLHQWR�GH�HVWXGLRV�P£V�YHUWLFDOHV��VLVWHP£WLFRV�
\�H[KDXVWLYRV�SDUD�DUULEDU�D�FRQFOXVLRQHV�P£V�FODUDV�\�REMHWLYDV�

3DUD� HVER]DU� DOJXQDV� GH� ODV� H[SHULHQFLDV�P£V� UHOHYDQWHV� GH� OD� 6DOD�
&RQVWLWXFLRQDO��HQ�VXV�\D�FDVL�YHLQWLFLQFR�D³RV�GH�H[LVWHQFLD��HV�SUHFLVR�
SDVDU�UHYLVWD�D�DOJXQRV�GHWDOOHV�GH�VX�FUHDFLµQ�\�SHFXOLDULGDGHV��$�SDUWLU�
GH�HVWR��LUHPRV�H[SRQLHQGR��SURJUHVLYDPHQWH��ODV�GLYHUVDV�FRPSHWHQFLDV�
R�SURFHVRV�TXH�OH�FRUUHVSRQGH�FRQRFHU�\�UHVROYHU��SDUD�LU�UHVDOWDQGR�ODV�
H[SHULHQFLDV�\�OHFFLRQHV�DSUHQGLGDV�
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I.  Creación y funcionamiento

/D�6DOD�&RQVWLWXFLRQDO� IXH�FUHDGD�PHGLDQWH� OD�UHIRUPD�SDUFLDO�D� OD�
&RQVWLWXFLµQ�SRO¯WLFD� �HQ�DGHODQWH�&3��GH������� FRQFUHWDPHQWH�GH� ORV�
DUW¯FXORV����\�����SRU�OD�OH\�1R�������GH����GH�DJRVWR�GH�������FRQ�OR�
FXDO�WLHQH����D³RV�GH�FUHDFLµQ��6H�HQFXHQWUD�UHJXODGD�HQ�OD�/H\�GH�OD�-X�
ULVGLFFLµQ�&RQVWLWXFLRQDO��HQ�DGHODQWH�Ɖ&��1R�������GH����GH�RFWXEUH�
GH�������TXH�FRQVWD�GH�����DUW¯FXORV�

(O����GH�VHSWLHPEUH�GH������VH�GLFWµ�HO�SULPHU�YRWR�GH�OD�6DOD�&RQVWL�
WXFLRQDO��GHVGH�ORV�D³RV�����������LQJUHVDQ��HQ�SURPHGLR���������DVXQWRV�
SRU�D³R��SRU�OR�TXH�VH�WUDWD�GH�XQ�HOHYDGR�FLUFXODQWH�

(V�FDOLFDGD�SRU�HO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�FRPR�XQDف�VDOD�HVSH�
FLDOL]DGD�GH�OD�&RUWH�6XSUHPD�GH�-XVWLFLDق��FRQ�OR�FXDO�WLHQH�OD�SHFXOLDULGDG�
GH�HVWDU�LQFDUGLQDGD�HQ�OD�RUJDQL]DFLµQ�GHO�3RGHU�-XGLFLDO��(VWR�SODQWHD�
HO�UHWR��D�IXWXUR��GH�FUHDU�XQ�WULEXQDO�FRQVWLWXFLRQDO�LQGHSHQGLHQWH�FRQ�
OD�JDUDQW¯D�GH�TXH�XQ�SRUFHQWDMH�GHO�SUHVXSXHVWR��HJUHVR�FRQVWLWXFLRQDO��
DWDGR��VHD�MDGR�HQ�XQD�QRUPD�FRQVWLWXFLRQDO��SDUD�HYLWDU�TXH�HO�0LQLV�
WHULR�GH�+DFLHQGD�\�OD�SURSLD�$VDPEOHD�/HJLVODWLYD��µUJDQRV�VRPHWLGRV�DO�
FRQWURO�GH�FRQVWLWXFLRQDOLGDG�\�TXH�SXHGHQ�VHU�UHFXUULGRV�HQ�HO�SURFHVR�
GH�DPSDUR��SXHGDQ�FHUFHQDUOH�UHFXUVRV�SUHVXSXHVWDULRV�FRQ�DIHFWDFLµQ�GH�
VX�LQGHSHQGHQFLD��

6H�HQFXHQWUD�FRQIRUPDGD�SRU�VLHWH�PDJLVWUDGRV�SURSLHWDULRV�\�FDWRUFH�
PDJLVWUDGRV�VXSOHQWHV��DUW¯FXOR��r���Ɖ&��TXH�VRQ�QRPEUDGRV�SRU�$VDP�
EOHD�/HJLVODWLYD�SRU�PD\RU¯D�FDOLFDGD������SDUWHV�GH�OD�WRWDOLGDG�GH�ORV�
PLHPEURV���SRU�XQ�SHU¯RGR�GH�RFKR�D³RV�\�FRQ�SRVLELOLGDG�GH�UHHOHFFLµQ�
SDUD� ODSVRV� LJXDOHV�� VDOYR�TXH� ODV�����SDUWHV�GH� OD� WRWDOLGDG� DFXHUGH� OR�
FRQWUDULR�DQWHV�GH�YHQFHUVH�HO�SHU¯RGR�GH�VX�QRPEUDPLHQWR��DUW¯FXOR�����
&3���&RQ��HVWR�VH�SUHWHQGH�JDUDQWL]DU�OD�LQDPRYLOLGDG�H�LQGHSHQGHQFLD�
GH�ORV�PDJLVWUDGRV��(Q�OD�SU£FWLFD��WUDGLFLRQDOPHQWH��VH�KD�SURGXFLGR�OD�
UHHOHFFLµQ��VROR�HQ�XQ�FDVR�HQ�HO�D³R�������XQ�PDJLVWUDGR�QR�IXH�UHHOHFWR��
VLHQGR�TXH�HO�DFXHUGR�OHJLVODWLYR�VH�HQFXHQWUD�LPSXJQDGR�DQWH�OD�SURSLD�
6DOD�&RQVWLWXFLRQDO�SDUD�GHWHUPLQDU�VX�OHJLWLPLGDG�FRQVWLWXFLRQDO�
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La Sala Constitucional de Costa Rica: experiencias, impactos y lecciones
Dr. Ernesto Jinesta Lobo

Magistrado propietario de la Sala Constitucional de Costa Rica

II.  Singularidades

'HQWUR�GH�ODV�VLQJXODULGDGHV�GH�OD�6DOD�&RQVWLWXFLRQDO�GHVWDFDQ�ODV�
VLJXLHQWHV��D��/RV�YRWRV�GHEHQ�VHU�DGRSWDGRV�SRU�OD�PD\RU¯D�DEVROXWD�GH�
VXV�PLHPEURV��VHD�FXDWUR�GH�ORV�VLHWH�PLHPEURV��DUW¯FXOR����&3���DGPL�
WL«QGRVH�HO�YRWR�GLVLGHQWH�R�VDOYDGR��E��VX�MXULVSUXGHQFLD�HV�YLQFXODQWH�HUJD�
RPQHV��VDOYR�SDUD�V¯�PLVPD��DUW¯FXOR����Ɖ&���SRU�OR�TXH�SXHGH�YDULDU�GH�
FULWHULR�EDMR�XQD�PHMRU�SRQGHUDFLµQ��SRU�UD]RQHV�GH�LQWHU«V�S¼EOLFR�TXH�
MXVWLTXHQ�UHFRQVLGHUDU�OD�FXHVWLµQ�R�DQWH�QXHYDV�LQWHJUDFLRQHV��DUW¯FXOR�
�r���Ɖ&���\��F��VH�WUDWD�GH�XQ�VLVWHPD�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�
����������1R&96��قFRQFHQWUDGR�UHIRU]DGRف���

III.  Competencias

1.  Hábeas corpus

(Q�SULPHU� W«UPLQR�� OH� FRUUHVSRQGH� FRQRFHU� \� UHVROYHU� GHO� UHFXUVR�
GH�K£EHDV�FRUSXV�TXH�UHSUHVHQWD�D�OR�ODUJR�GHO�IXQFLRQDPLHQWR�GH�OD�6DOD�
&RQVWLWXFLRQDO�������������XQܙ������GHO�FLUFXODQWH�\�GH�ORV�SURQXQ�
FLDPLHQWRV�YHUWLGRV��(O�REMHWR�GHO�K£EHDV�FRUSXV�HVف�JDUDQWL]DUق�OLEHUWDG�H�
LQWHJULGDG�SHUVRQDO�\�OLEHUWDG�GH�WU£QVLWR��DUW¯FXOR����&3��

3URFHGH� FRQWUD� DFWRV�X�RPLVLRQHV�GH� �ODVف DXWRULGDGHV�GH� FXDOTXLHU�
RUGHQ��LQFOXVR�MXGLFLDOق��$UW�����Ɖ&���LQFOXVR�VH�KD�DGPLWLGR�HO�K£EHDV�
FRUSXV�FRQWUD�VXMHWRV�GH�GHUHFKR�SULYDGR�TXH�UHVWULQJHQ�OD�OLEHUWDG�SHUVRQDO��
7DPEL«Q��VH�UHVXHOYHQ�HQ�HVD�Y¯D�YLRODFLRQHV�TXHف�WHQJDQ�UHODFLµQ�FRQ�OD�
OLEHUWDG�SHUVRQDO��HQ�FXDOTXLHUD�GH�VXV�IRUPDV�\�ORV�KHFKRV�IXHUHQ�FRQH[RVق�
�$UW�����Ɖ&���/D�OHJLWLPDFLµQ�HV�YLFDULD��SRU�FXDQWR�SXHGH�LQWHUSRQHUOR�
�UW�����Ɖ&��\�GHEH�VHU�VXVWDQFLDGR�D�WUDY«V�GH�XQ$��قFXDOTXLHU�SHUVRQDف
WU£PLWH�SUHIHUHQWH��$UWܢ����Ɖ&���KDELGD�FXHQWD�GH�OD�XUJHQFLD�DQWH�OD�
UHVWULFFLµQ�GH�OD�OLEHUWDG�SHUVRQDO�R�GH�PRYLPLHQWR�

&XDQGR�OD��VHQWHQFLD�GH�P«ULWR�HV�HVWLPDWRULD��VH�GHEH�UHVWDEOHFHU�DO�
RIHQGLGR�HQف�SOHQR�JRFH�GH�VXV�GHUHFKRV�R�OLEHUWDG�\�HVWDEOHFHU£�ORV�GHP£V�
HIHFWRV��ً��SDUD�HO�FDVR�FRQFUHWRق��$GHP£V��GHEH�LQFOXLUVH�OD�FRQGHQDWRULD�
HQ�DEVWUDFWR�DO�SDJR�GH�ORV�GD³RV�\�SHUMXLFLRV�SURYRFDGRV�FRQ�OD�SHUWXU�
EDFLµQ�R�OHVLµQ�LƎXVWD�LUURJDGD��$UW�����Ɖ&��
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&XDQGR�ODV�DFWXDFLRQHV�X�RPLVLRQHV�LPSXJQDGDV�HVW£Q��UD]RQDEOHPHQ�
WH��IXQGDGDV�HQ�QRUPDV�YLJHQWHV��VH�SURFHGHU£�D�OD�FRQYHUVLµQ�GHO�K£EHDV�
FRUSXV� HQ� DFFLµQ� HQ� LQFRQVWLWXFLRQDOLGDG�� FRQ� VXVSHQVLµQ� GHO� SULPHUR�
�DUW¯FXOR����Ɖ&���

(Q�OR�UHODWLYR�DO�K£EHDV�FRUSXV��VH�KD�SURGXFLGR�XQ�LPSDFWR�SRVLWLYR��
SXHVWR�TXH�H[LVWH�WRGR�XQ�HGLFLR�MXULVSUXGHQFLDO�VREUH�ORV�O¯PLWHV�GH�OD�
SULVLµQ�SUHYHQWLYD�\�OD�HMHFXFLµQ�GH�OD�VHQWHQFLD�GLVSXHVWD�SRU�VHQWHQFLD�
DXQ�QR�UPH��TXH�RULHQWD�D�OD�MXULVGLFFLµQ�SHQDO��7DPEL«Q��HQ�PDWHULD�GH�
DOLPHQWRV�HQ�OR�FRQFHUQLHQWH�D�OD�JXUD�GHO�DSUHPLR�FRUSRUDO��TXH�VLUYH�
GH�GLUHFWLYD�DO�MXH]�GH�IDPLOLD�R�GH�DOLPHQWRV�

2.  Recurso de amparo

A. Recurso de amparo contra órganos y sujetos de derecho 
público

(VWH�UHFXUVR�UHSUHVHQWD�HO�UHQJOµQ�HVWDG¯VWLFR�P£V�DEXOWDGR�GH�OD�6DOD�
&RQVWLWXFLRQDO�GXUDQWH�WRGR�HO�FLFOR�GH�VX�IXQFLRQDPLHQWR��������������
GDGR� TXH�� HTXLYDOH� DO� ������GHܔ� ORV� DVXQWRV� LQJUHVDGRV� \� VHQWHQFLDV�
HPDQDGDV�

A.1.  Objeto

$�WUDY«V�GHO�DPSDUR�VH�WXWHOD��فPDQWHQHU�\�UHVWDEOHFHUق��FRQWUD�YLROD�
FLRQHV�FRQVXPDGDV��FRQWLQXDV�R�DPHQD]DV��HO�UHVWR�GH�GHUHFKRV�\�OLEHUWDGHV�
FRQVDJUDGRV�HQ�OD�SDUWH�GRJP£WLFD�GH�OD�&RQVWLWXFLµQظ�JDUDQW¯DV�LQGLYL�
GXDOHV�\�VRFLDOHVط�\�ORVف�HVWDEOHFLGRV�HQ�ORV�LQVWUXPHQWRV�LQWHUQDFLRQDOHV�
VREUH�GHUHFKRV�KXPDQRVق��$UW�����&3���FRQ�OR�TXH�HVWRV�VH�LQFRUSRUDQ�DO�
EORTXH�GH�FRQVWLWXFLRQDOLGDG�

/RV�GHUHFKRV�KXPDQRV�GHO�GHUHFKR�LQWHUQDFLRQDO�S¼EOLFR�SXHGHQ�WHQHU�
UDQJR�FRQVWLWXFLRQDO�R��LQFOXVRظ�D�IDOWD�GH�UHJXODFLµQ�FRQVWLWXFLRQDO�R�VL�
RWRUJDQ�XQ�XPEUDO�VXSHULRU�GH�SURWHFFLµQط��VXSUD�FRQVWLWXFLRQDO�DSOLFDQGR�
OD�FO£XVXOD�P£V�IDYRUDEOH�\�HO� LQ�GXELR�SUR�KRPLQH�R�SUR�OLEHUWDWH��'HEH�
DFRWDUVH�TXH�HO�SDU£PHWUR�GH�FRQYHQFLRQDOLGDG�R�FRUSXV�LXULV�LQWHUDPHULFDQR�
�FRQYHQFLRQHV�\�GHFODUDFLRQHV��VHQWHQFLDV�\�RSLQLRQHV�FRQVXOWLYDV�&,'+��
WDPEL«Q�SXHGH�WHQHU�UDQJR�VXSUD�FRQVWLWXFLRQDO�HQ�FXDQWR�EULQGHQ�XQ�
PDUJHQ�VXSHULRU�GH�SURWHFFLµQ�\�WXWHOD�
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A.2.  Conductas impugnables

(Q�OR�UHODWLYR�D�ODV�FRQGXFWDV�LPSXJQDEOHV��DUW¯FXOR����Ɖ&���H[LVWH�
XQ�DPSOLR�HVSHFWUR�TXH�DVHJXUD�XQD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�SOHQDULD�
R�XQLYHUVDO�� VLQ� UHGXFWRV�R� £PELWRV� H[HQWRV�GHO� FRQWURO� Y¯D�SURFHVR�GH�
DPSDUR��7HQHPRV��DV¯��OR�VLJXLHQWH�

D�� $FWLYLGDG�IRUPDO��LQFOXLGRV�ORV�DFWRV�SRO¯WLFRV�R�GH�JRELHUQR��DFXHUGRV�
GHO�3RGHU�(MHFXWLYR�\�GH�OD�$VDPEOHD�/HJLVODWLYD���FRQ�OD�FRQVLJXLHQWH�
UHGXFFLµQ�SRVLWLYD�GH�ODV�SROLWLFDO�TXHVWLRQV�

E�� ,QDFWLYLGDG�X�RPLVLRQHV�GH�ORV�SRGHUHV�S¼EOLFRV��OR�TXH�FREUD�HVSHFLDO�
UHOHYDQFLD�WUDW£QGRVH�GH�OD�FO£XVXOD�VRFLDO�GH�OD�&RQVWLWXFLµQ��\�SDU�
WLFXODUPHQWH�GH�ORV�GHUHFKRV�SUHVWDFLRQDOHV�R�HFRQµPLFRV��VRFLDOHV�\�
FXOWXUDOHV��OODPDGRV�HQ�OD�&RQVWLWXFLµQ�GH��������قJDUDQW¯DV�VRFLDOHVف�
SDUD�VX�SOHQD�H�LQWHJUDO�MXVWLFLDELOLGDG�\�HIHFWLYLGDG�

F�� $FWXDFLRQHV�PDWHULDOHV��FRPR�OD�Y¯D�GH�KHFKR�GH�ORV�SRGHUHV�S¼EOLFRV�
FRQ�OHVLµQ�GH�GHUHFKRV�KXPDQRV�R�IXQGDPHQWDOHV�

A.3.  Conductas exentas de control

7DPEL«Q��OD�Ɖ&�HVWDEOHFH�XQ�HOHQFR�GH�FRQGXFWDV�QR�LPSXJQDEOHV�
�DUW¯FXOR������TXH�SXHGHQ�UHVXPLUVH��JURVVR�PRGR��GH�OD�VLJXLHQWH�PDQHUD��

D�� /H\HV�\�GLVSRVLFLRQHV�QRUPDWLYDV��VDOYR�TXH�VH�LPSXJQHQ�FRƎXQWD�
PHQWH�FRQ�DFWRV�GH�VXMHFLµQ�R�DSOLFDFLµQ�LQGLYLGXDO�R�FXDQGR�VH�WUDWD�
GH�QRUPDV�DXWR�HMHFXWDEOHV�R�GH�DSOLFDFLµQ�DXWRP£WLFD�

E�� 5HVROXFLRQHV�\�DFWXDFLRQHV�MXULVGLFFLRQDOHV��OR�TXH�KD�JHQHUDGR�SR�
O«PLFD��SRU�FXDQWR�VH�DUPD�TXH�ORV�µUJDQRV�MXULVGLFFLRQDOHV�VRQ�ORV�
TXH� HVW£Q�P£V� H[SXHVWRV� D� LQLQJLU� ORV� GHUHFKRV� IXQGDPHQWDOHV� R�
KXPDQRV��$OJXQRV�KHPRV�SURSXHVWR�UHGXFLU�HVWH�VHFWRU�H[HQWR�GHO�
FRQWURO�SRU�OD�Y¯D�GHO�DPSDUR�SDUD��SRU�HMHPSOR��DGPLWLU�HO�DPSDUR�
GH�PDQHUD�OLPLWDGD��¼QLFDPHQWH��FRQWUD�UHVROXFLRQHV�GH�ODV�VDODV�GH�
FDVDFLµQ�\�GH�ORV�WULEXQDOHV�FROHJLDGRV�FXDQGR�HO�DVXQWR�FDUHFH�GHO�
UHFXUVR�H[WUDRUGLQDULR�GH�FDVDFLµQ��HVWR�SDUD�TXH�IXQFLRQH�GH�PDQHUD�
VXEVLGLDULD�R�UHVLGXDO��1R�KD�SDVDGR�GH�VHU�XQD�SURSXHVWD�GH�OHJH�IH�
UHQGD��/D�DSHUWXUD�LUUHVWULFWD�GHO�DPSDUR�FRQWUD�FXDOTXLHU�UHVROXFLµQ�
MXULVGLFFLRQDO�\�HQ�FXDOTXLHU�HWDSD�GHO�SURFHVR��FRQVWLWX\«QGROR�FRPR�
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XQ�UHFXUVR�SULQFLSDOظ�WDO�\�FRPR�RSHUD�DFWXDOPHQWH�UHVSHFWR�GHO�UHVWR�
GH� ORV�DFWRV�R�FRQGXFWDV� LPSXJQDGDVط�VHU¯D�XQD�SRO¯WLFD� OHJLVODWLYD�
HUUDGD�TXH�HOHYDU¯D��GHVRUELWDGDPHQWH��HO�FLUFXODQWH�\�SURYRFDU¯D��D�OD�
SRVWUH��HO�FRODSVR�GH�OD�6DOD�&RQVWLWXFLRQDO��

F�� $FWRV� GH� DXWRULGDGHV� DGPLQLVWUDWLYDV� GH� HMHFXFLµQ� GH� UHVROXFLRQHV�
MXULVGLFFLRQDOHV��(VWD�H[FOXVLµQ�REHGHFH�D�UD]RQHV�REYLDV�\�HV�TXH�OD�
DXWRULGDG�DGPLQLVWUDWLYD�HMHFXWD�ODV�µUGHQHV�\�PDQGDWRV�H[SHGLGRV�SRU�
XQD�DXWRULGDG�MXULVGLFFLRQDO��ORV�TXH�GHEHQ�VHU�DFDWDGRV��/R�DQWHULRU��
GHVGH�OXHJR��VLHPSUH�TXH�OD�DXWRULGDG�DGPLQLVWUDWLYD�VH�FL³D�HVWULFWD�
PHQWH�D�OD�RUGHQ�MXULVGLFFLRQDO�

G�� $FFLRQHV� X� RPLVLRQHV� OHJ¯WLPDPHQWH� FRQVHQWLGDV� SRU� DJUDYLDGR�� HO�
FRQVHQWLPLHQWR�W£FLWR�R�H[SUHVR�

H�� &RQWUD�DFWRV�R�GLVSRVLFLRQHV�GHO�76(�HQ�PDWHULD�HOHFWRUDO��(VWD�QRUPD�
GHEH�VHU�REMHWR�GH�XQD�LQWHUSUHWDFLµQ�UHVWULFWLYD�HQ�DUDV�GH�DFWXDU�HO�
SULQFLSLR�GH�XQD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�GH�OD�OLEHUWDG�SOHQDULD�\�XQL�
YHUVDO�\�GH�FUHDU�UHGXFWRV�H[HQWRV�GHO�FRQWURO�SRU�OD�Y¯D�GHO�DPSDUR��/D�
6DOD�&RQVWLWXFLRQDO�FUHµ�SUHWRULDQDPHQWH��HQ�VX�PRPHQWR��HOف�DPSDUR�
HOHFWRUDOق��DSOLFDQGR�OD�QRUPD�GH�OD�Ɖ&�TXH�OD�KDELOLWD�SDUD�GHQLU�GH�
PDQHUD�H[FOXVLYD�\�H[FOX\HQWH�VX�SURSLD�FRPSHWHQFLD��DUW¯FXOR��r�Ɖ&��

A.4.  Singularidades

(O�SURFHVR�GH�DPSDUR�HVW£�GRWDGR�GH�YDULDV�FDUDFWHU¯VWLFDV�VLQJXODUHV��
HQWUH�ODV�TXH�GHVWDFDQ�ODV�VLJXLHQWHV�

D��� &DU£FWHU�SULQFLSDO�\�QR�UHVLGXDO�R�FRPSOHPHQWDULR��QR�HV�QHFHVDULR�
DJRWDU�Y¯D�DGPLQLVWUDWLYD��DUW¯FXOR����Ɖ&���FRPR�WDPSRFR�DJRWDU�OD�
Y¯D�MXULVGLFFLRQDO�RUGLQDULD�R�FRP¼Q��

E��� 3OD]R�GH�LQWHUSRVLFLµQ�DELHUWR��VLQH�GLH��PLHQWUDV�VXEVLVWD�YLRODFLµQ��
DPHQD]D��SHUWXUEDFLµQ�R�UHVWULFFLµQ�\�KDVWD�GRV�PHVHV�GHVSX«V�GH�OD�
FHVDFLµQ�WRWDO��VDOYR�HO�FDVR�GH�GHUHFKRV�SXUDPHQWH�SDWULPRQLDOHV�R�
FX\D�YLRODFLµQ�SXHGD�VHU�Y£OLGDPHQWH�FRQVHQWLGD��HQ�FX\R�FDVR�GHEH�
LQWHUSRQHUVH�HQ�ORV�GRV�PHVHV�VLJXLHQWHV�D� OD�IHFKD�HQ�TXH�VH�WXYR�
QRWLFLD�IHKDFLHQWH�GH�OD�YLRODFLµQ�R�HVWXYR�HQ�SRVLELOLGDG�GH�LQWHUSRQHU�
UHFXUVR��DUW¯FXOR����Ɖ&��

F��� ,QIRUPDOLGDG�� SRU� OR� TXH� QR� VH� UHTXLHUH� GH� XQD� UHGDFFLµQ� W«FQLFD�
HVSHF¯FD��FRPR�WDPSRFR�GH�IRUPXODU�H[SUHVDPHQWH�XQD�SUHWHQVLµQ��



67

Pr
im

er
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�

La Sala Constitucional de Costa Rica: experiencias, impactos y lecciones
Dr. Ernesto Jinesta Lobo

Magistrado propietario de la Sala Constitucional de Costa Rica

GHWHUPLQDGD��EDVWD�TXH� LQGLTXH� OD�SUHVXQWD� LQDFFLµQ�GH�GHUHFKRV�
IXQGDPHQWDOHV�R�KXPDQRV��DUW¯FXOR����Ɖ&��

G��� 6XVSHQVLµQ�SOHQR�GHUHFKR��X�RSH�OHJLV��GH�ODV�FRQGXFWDV�LPSXJQDGDV��
(YHQWXDOPHQWH�� SRU� Y¯D� GH� H[FHSFLµQ�� ORV� SRGHUHV� S¼EOLFRV� SXHGHQ�
VROLFLWDU�OD�FRQWLQXLGDG�GH�OD�HMHFXFLµQ�FXDQGR�VH�SURGX]FDQ�GD³RV�\�
SHUMXLFLRV�FLHUWRV��LQPLQHQWHV�\�PD\RUHV�D�ORV�LQWHUHVHV�S¼EOLFRV��DU�
W¯FXOR����Ɖ&��

H��� &RQYHUVLµQ�HQ�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�FXDQGR�ODV�FRQGXFWDV�
DFWLYDV�X�RPLVLYDV�HVW£Q�UD]RQDEOHPHQWH�IXQGDGDV�HQ�QRUPDV�YLJHQWHV�
����DUW¯FXOR��طVH�VXVSHQGH�HO�FRQRFLPLHQWR�\�UHVROXFLµQ�GHO�DPSDURظ
Ɖ&��

I ��� 5HSDUDFLµQ�LQ�QDWXUD�\�SRU�HTXLYDOHQWH��/D�VHQWHQFLD�GHEH�UHVWLWXLU�R�
UHVWDEOHFHU�ODV�FRVDV�DO�HVWDGR�DQWHULRU�D�OD�YLRODFLµQ�FXDQGR�VHD�SRVLEOH�
�DUW¯FXORܘ����Ɖ&���(Q�FDVR�GH�RPLVLRQHV�IRUPDOHV�R�PDWHULDOHV��VH�
HPLWH�XQD�RUGHQ�GH�KDFHU�R�GH�GDU�FRQ�XQ�SOD]R�SUXGHQFLDO�SHUHQWRULR�
\��HQ�FDVR�GH�DFWXDFLµQ�PDWHULDO��VX�LQPHGLDWD�FHVDFLµQ��DUW¯FXORܘ����
Ɖ&���6L�OD�FRQGXFWD�VH�KXELHUH�FRQVXPDGR�\�QR�HV�SRVLEOH�HO�UHVWD�
EOHFLPLHQWR��VH�HPLWH�RUGHQ�GH�QR�KDFHU�R�GH�DEVWHQHUVH�GH�LQFXUULU�
HQ�XQD�FRQGXFWD�VLPLODU��DUW¯FXOR������+D\�FRQGHQD�HQ�DEVWUDFWR�DO�
SDJR�GH�ORV�GD³RV��SHUMXLFLRV�\�FRVWDV��DUW¯FXOR����Ɖ&���&XDQGR�OD�
DXWRULGDG�UHFXUULGD�VXEVDQD�\�GHWLHQH�OD�YLRODFLµQ��VH�GHFODUD�FRQ�OXJDU�
SDUD�HIHFWRV�LQGHPQL]DWRULRV��DUW¯FXOR����Ɖ&��

A.5.  Experiencias positivas

3RGHPRV�UHVH³DU�ODV�H[SHULHQFLDV�SRVLWLYDV�FRQ�HO�DPSDUR��FRQ�OD�VL�
JXLHQWH�SXQWXDOL]DFLµQ�

D�� /D�MXULVGLFFLµQ�GH�OD�OLEHUWDG��0��&DSSHOOHWWL��HV�SOHQD�\�XQLYHUVDO��
DEVROXWDPHQWH�DFFHVLEOH�\�GHPRFU£WLFD��/D�6DOD�&RQVWLWXFLRQDO�IXQJH�
FRPR�XQ�YHUGDGHURف�WULEXQDO�FLXGDGDQRق��3��+¦EHUOH��

E�� 3OHQD�MXVWLFLDELOLGDG�\�H[LJLELOLGDG�GH�ORV�GHUHFKRV�SUHVWDFLRQDOHV��Y��JU��
HGXFDFLµQ��VDOXG��YLYLHQGD��HWF���FRQ�XQ�YDVWR�HGLFLR�MXULVSUXGHQFLDO�
FRQ�FRQGHQDV�GH�KDFHU�R�GH�GDU�HQ�OD�PDWHULD��FRQ�OR�TXH�KD�DFWXDGR��
SOHQDPHQWH��OD�FO£XVXOD�VRFLDO�GHO�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR�
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A.6.  Experiencias negativas

5HVXPLGDPHQWH��ORV�LPSDFWRV�QHJDWLYRV�GHO�SURFHVR�GH�DPSDUR�VRQ�
ORV�VLJXLHQWHV�

D�� ([FHVLYD�FDUJD�GH�WUDEDMR��(O�DPSDUR�UHSUHVHQWD�HO�YHUGDGHUR�SUREOH�
PD�HVWDG¯VWLFR�GH�OD�6DOD�&RQVWLWXFLRQDO��UHSUHVHQWDQGR�HO������GHO�
LQJUHVR�\�GH�ODV�VHQWHQFLDV�HQ�ORV����D³RV�GH�H[LVWHQFLD��+D\�XQ�DX�
PHQWR�SURJUHVLYR�\�FUHFLHQWH�GHO�LQJUHVR��HQWH�D�OD�WHQGHQFLD�HVWDEOH�
GH�LQJUHVR�GHO�K£EHDV�FRUSXV�\�GH�ODV�DFFLRQHV�GH�LQFRQVWLWXFLRQDOLGDG�

(Q�QXHVWUR�FULWHULR��ORV�IDFWRUHV�TXH�GLVSDUDQ�HO�DXPHQWR�SURJUHVLYR�
GHO�DPSDUR�VRQ�ORV�VLJXLHQWHV�

�r���5HODFLµQ�LQYHUVDPHQWH�SURSRUFLRQDO�HQWUH�FRQFLHQFLD�FLXGDGDQD�GH�ORV�
GHUHFKRV�\�OD�FXOWXUD�FRQVWLWXFLRQDO�GHO�IXQFLRQDULDGR�S¼EOLFR��([LVWH�
XQD�QHFHVLGDG�GH�FDSDFLWDU�R�IRUPDU�D�ORV�IXQFLRQDULRV�S¼EOLFRV�VREUH�
HO�SDUWLFXODU�

�r���$EXVR�GHO�SURFHVR�GH�DPSDUR��GDGR�TXH��HQWUH�XQ���������VRQ�UH�
FKD]RV�GH�SODQR�R�SRU�HO�IRQGR�

�r���&DU£FWHU�SULQFLSDO�\�QR�UHVLGXDO�
�r���/HJLWLPDFLµQ�YLFDULD�\�SURWHFFLµQ�GH�LQWHUHVHV�GLIXVRV�
�r���$XVHQFLD�GH�GHIHQVD�W«FQLFD�R�GH�SDWURFLQLR�OHWUDGR�
�r���*UDWXLGDG�
�r���)DOWD�GH�ULJXURVLGDG�HQ�HO�GHVOLQGH�GHO�FRQWURO�HQ�DPSDUR�\�GH�OHJDOLGDG�

RUGLQDULD�
�r���$XVHQFLD�GH�FRQFHSWRV�MXU¯GLFRV�LQGHWHUPLQDGRV�TXH�VLUYDQ�GH�FULED�

HQ�OD�DGPLVLELOLGDG�

E��/D�DXVHQFLD�GHO�DPSDUR�FRQWUD�UHVROXFLRQHV�MXULVGLFFLRQDOHV�

A.7.  Reformas propuestas

3DUD�VROYHQWDU�ORV�SUREOHPDV�DSUHPLDQWHV�TXH�SODQWHD�HO�SURFHVR�GH�
DPSDUR��SULQFLSDOPHQWH�VX�HOHYDGR�LQJUHVR���VH�KDQ�SURSXHVWR�YDULDV�DO�
WHUQDWLYDV�GH�UHIRUPD�TXH�VRQ�ODV�VLJXLHQWHV�
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D�� 'LYLVLµQ�GH�OD�6DOD�&RQVWLWXFLRQDO�HQ�GRV�VHFFLRQHV��OR�TXH�GXSOLFD�OD�
FDSDFLGDG�GH�WUDEDMR�

E�� $XPHQWR�GHO�Q¼PHUR�GH�PDJLVWUDGRV��SDVDQGR�GH���D���Rܜ�
F�� &UHDFLµQ�GH�ORV�WULEXQDOHV�GH�DPSDUR�\�GH�K£EHDV�FRUSXV�

(VWD�SURSXHVWD�SODQWHD�YDULDV�GHVYHQWDMDV�TXH�VRQ�ODV�VLJXLHQWHV�

��� (VRV�WULEXQDOHV���UHVROYHU£Q�HQ�¼QLFD�LQVWDQFLD�R�H[LVWLU£�UHFXUVR�DQWH�
OD�6DOD�&RQVWLWXFLRQDO"

��� 'LFXOWDG�HQ�OD�GHQLFLµQ�\�DUWLFXODFLµQ�FODUD�GH�ODV�FDXVDOHV�GHO�UH�
FXUVR�

��� 5DOHQWL]DFLµQ�GHO�SURFHVR�GH�DPSDUR�HQ�FRQWUD�GHO�FDU£FWHUف�U£SLGRق�
TXH�LPSRQH�HO�DUW¯FXOR�����GH�OD�&RQYHQFLµQ�$PHULFDQD�VREUH�'HUH�
FKRV�+XPDQRV�

��� 5HTXLHUH�GH�XQD�UHIRUPD�SDUFLDO�D�OD�&RQVWLWXFLµQ��OD�TXH�VH�WUDPLWD�D�
WUDY«V�GH�XQ�SURFHGLPLHQWR�OHJLVODWLYR�DJUDYDGR�\�HQ�GRV�OHJLVODWXUDV��
>DUW¯FXOR�����&3@��H�LQWHJUDO�GH�OD�Ɖ&�

��� %LSDUWLFLµQ�R�GHVGREODPLHQWR�GH�OD�MXULVGLFFLµQ�GH�OD�OLEHUWDG�
��� &RQVLGHUDEOH�\�VLJQLFDWLYD�LQYHUVLµQ�SUHVXSXHVWDULD�

'HQWUR�GH�ODV�SRFDV�YHQWDMDV�TXH�VH�OH�YHQ�D�HVWD�RSFLµQ�GH�UHIRUPD��VH�
VH³DOD�OD�UHJLRQDOL]DFLµQ�GH�OD�MXULVGLFFLµQ�GH�OD�OLEHUWDG�\�HO�FRQVLJXLHQWH��
DFHUFDPLHQWR�D�OD�FLXGDGDQ¯D��GDGR�TXH��DFWXDOPHQWH��OD�6DOD�&RQVWLWXFLRQDO�
WLHQH�VX�VHGH�R�DVLHQWR�HQ�OD�FDSLWDO�GH�OD�5HS¼EOLFD��

G�� ,QWURGXFLU�FRQFHSWRV�MXU¯GLFRV�LQGHWHUPLQDGRV�TXH�SHUPLWDQ�UHVWULQJLU�
HO�LQJUHVR�GH�ORV�DPSDURV�\�OR�WUDQVIRUPHQ�GH�XQ�UHFXUVR�SULQFLSDO�
HQ�XQR� UHVLGXDO��$V¯�� VH�KD� FRQVLGHUDGR� OD�QHFHVLGDG�GH� LQWURGXFLU�
ORV� FRQFHSWRV�GH� �HVSHFLDOف WUDVFHQGHQFLD� FRQVWLWXFLRQDOق� HPSOHDGRV�
SRU�HO�DUW¯FXORܘ����GH�OD�/H\�2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
HVSD³RO�R�GHف�LPSRUWDQFLD�SDUD�OD�LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ��
SDUD�VX�DSOLFDFLµQ�R�SDUD�VX�JHQHUDO�HFDFLD�\�SDUD�OD�GHWHUPLQDFLµQ�
GHO�FRQWHQLGR�\�DOFDQFH�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق�GHO�DUW¯FXOR�
����S£UUDIR���r��LQFLVR�E���GH�OD�/27&�HVSD³ROD�

7DPEL«Q�VH�KD�SURSXHVWR�TXH�OD�YLRODFLµQ�GH�XQ�GHUHFKR�IXQGDPHQWDO�
R�KXPDQR�GHEH�VHUف�GLUHFWD�R�LQPHGLDWDق�\�TXH�QR�FDEH�HO�DPSDUR�FXDQGR�
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��H[LVWDQ�UHPHGLRV�DGPLQLVWUDWLYRV�R�MXULVGLFFLRQDOHV�RUGLQDULRV�VXFLHQWHVف
H[SHGLWRV�\�F«OHUHVق���

H�� )RUWDOHFLPLHQWR�GH�OD�HMHFXFLµQ�GH�ODV�VHQWHQFLDV�HVWLPDWRULDV��FUHDQGR�
XQ�FXHUSR�GH�MXHFHV�GH�HMHFXFLµQ��HVWDEOHFLHQGR�PXOWDV�FRHUFLWLYDV�\�
UHIRUPDQGR�OD�OHJLVODFLµQ�VREUH�IXQFLµQ�S¼EOLFD��SDUD�TXH�HO�UHWDUGR�
X�RPLVLµQ�HQ�HO�FXPSOLPLHQWR�VHD�FDXVDO�GH�VXVSHQVLµQ�R�GHVSLGR�GHO�
IXQFLRQDULR�

B. Amparo especial por razón de la materia para garantizar el 
GHUHFKR�GH�UHFWLΘFDFL´Q�\�UHVSXHVWD��DUW®FXORV����&3�\����
CADH) de trámite preferente

(VWH�DPSDUR�OR�LQWHUSRQH�FXDOTXLHU�SHUVRQD�DIHFWDGD�SRU�LQIRUPDFLµQ�
LQH[DFWD�R�DJUDYLDQWH�HQ�PHGLRV�GH�FRPXQLFDFLµQ�FROHFWLYD�GLULJLGRV�DO�
S¼EOLFR�HQ�JHQHUDO��6H�SUHY«Q�GRV�IDVHV�TXH�VRQ�ODV�VLJXLHQWHV��D��DQWH�HO�
SURSLR�PHGLR�GH�GLIXVLµQ�\�E��DQWH�OD�6DOD�&RQVWLWXFLRQDO��DQWH�OD�UHQXHQFLD�
D�SXEOLFDU�R�GLIXQGLU�HQ�FRQGLFLRQHV�HTXLYDOHQWHV�OD�UHVSXHVWD��SRU�HVWLPDU�
TXH�H[FHGH�GH�ORV�O¯PLWHV�UD]RQDEOHV�R�TXH�QR�WLHQH�UHODFLµQ�GLUHFWD�FRQ�
OD�SXEOLFDFLµQ�TXH�OD�RULJLQD��DUW¯FXOR����Ɖ&���

C. Amparo contra sujetos de derecho privado

6H�WUDWD�GH�XQD�GH�ODV�JUDQGHV�FRQTXLVWDV�GH�OD�Ɖ&�TXH�KD�UHQGLGR�
H[FHOHQWHV�XWRV�HQ�OD�HFDFLD�KRUL]RQWDO�GH�ORV�GHUHFKRV�KXPDQRV�\�IXQ�
GDPHQWDOHV�R�OD�LUUDGLDFLµQ�GH�HVWRV�DO�£PELWR�GHO�GHUHFKR�SULYDGR��+D�VLGR�
XQ�¼WLO�LQVWUXPHQWR�HQWH�D�ORVف�VDOYDMHV�SRGHUHV�SULYDGRVق��)HUUDMROL���'H�
DFXHUGR�FRQ�HO�DUW¯FXOR����Ɖ&��FDEH�FRQWUD�ODV�DFFLRQHV�X�RPLVLRQHV�GH�
ORV�VXMHWRV�GH�GHUHFKR�SULYDGR�HQ�ORV�VLJXLHQWHV�VXSXHVWRV��

D��� &XDQGR�DFW¼DQ�R�GHEHQ�DFWXDU�HQ�HMHUFLFLR�GH�IXQFLRQHV�R�SRWHVWDGHV�
S¼EOLFDV��Y��JU��FRQFHVLRQDULR��SUHVWDGRUHV�GH��VHUYLFLRV�S¼EOLFRV�YLU�
WXDOHV�R�LPSURSLRV���

E��� VH�HQFXHQWUHQ�GH�GHUHFKR�R�GH�KHFKR�HQ�XQD�SRVLFLµQ�GH�SRGHU�
F��� ORV�UHPHGLRV�MXULVGLFFLRQHV�FRPXQHV�UHVXOWHQ�FODUDPHQWH�LQVXFLHQWHV�

R�WDUG¯RV�SDUD�OD�WXWHOD�GH�ORV�GHUHFKRV�
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3.  Control a priori o preventivo (consultas de constitucionalidad)

A. Consulta legislativa

/D�FRQVXOWD�OHJLVODWLYD�UHSUHVHQWD�HO��������GHO�LQJUHVR�\�GH�ODV�UH�
VROXFLRQHV�HPLWLGDV�SRU�OD�6DOD�&RQVWLWXFLRQDO�HQWUH�������7LHQHܚ���\�
GRV�PRGDOLGDGHV��OD�SUHFHSWLYD�\�OD�IDFXOWDWLYD�

A.1.  Preceptiva

/D�SODQWHD�HO�'LUHFWRULR�GH�OD�$VDPEOHD�/HJLVODWLYD�UHVSHFWR�GH�ORV�
VLJXLHQWHV�SUR\HFWRV�OHJLVODWLYRV��D��GH�UHIRUPD�FRQVWLWXFLRQDO��E��GH�UH�
IRUPD�D�OD�Ɖ&��F��GH�DSUREDFLµQ�GH�FRQYHQLRV�R�WUDWDGRV�LQWHUQDFLRQDOHV�
���DUW¯FXORV�����S£UUDIR���r��&3��طLQFOXVR�UHVHUYDV�KHFKDV�R�SURSXHVWDVظ���
LQFLVR�D��\����Ɖ&��

A.2.  Facultativa

'HEH�VHU�IRUPXODGD�SRU�QR�PHQRV�GH�GLH]�GLSXWDGRV�GH�OD�$VDPEOHD�
/HJLVODWLYD��UHVSHFWR�GH�OR�VLJXLHQWHV�SUR\HFWRV�OHJLVODWLYRV��D��FXDOTXLHU�
RWUR�GLIHUHQWH�D�ORV�TXH�VRQ�REMHWR�GH�OD�SUHFHSWLYD��E��DSUREDFLµQ�OHJLVODWLYD�
GH�DFWRV�R�FRQWUDWRV�DGPLQLVWUDWLYRV��\��F��UHIRUPDV�DO�5HJODPHQWR�GH�OD�
$VDPEOHD�/HJLVODWLYD��DUW¯FXORV�����S£UUDIR���r��&3�\�����LQFLVR�E��Ɖ&��

B.  Consulta facultativa institucional

(VWH� WLSR� GH� FRQVXOWD� HV� SODQWHDGD� SRU� µUJDQRV� FRQVWLWXFLRQDOHV� \�
OHJDOHV�GH�FDU£FWHU�QR�SDUODPHQWDULR�

�ܐ�% /D�&RUWH�6XSUHPD�GH�-XVWLFLD��HO�7ULEXQDO�6XSUHPR�GH�(OHFFLRQHV�
\�OD�&RQWUDORU¯D�*HQHUDO�GH�OD�5HS¼EOLFD�OD�IRUPXODQ�VL�GXUDQWH�HO�
WU£PLWH��HQ�HO�FRQWHQLGR�R�ORV�HIHFWRV�GH�SUR\HFWR�GH�OH\ف�HVWLPHQ�
LQGHELGDPHQWH�LJQRUDGRV��LQWHUSUHWDGRV�R�DSOLFDGRV�ORV�SULQFLSLRV�R�
QRUPDV�UHODWLYRV�D�VX�UHVSHFWLYD�FRPSHWHQFLD�FRQVWLWXFLRQDOق��DUW¯FXORV�
����S£UUDIR��r��&3�\������LQFLVR�F��Ɖ&��

%�ܑ��'HIHQVRU¯D�GH�ORV�KDELWDQWHV��/R�KDFH�FXDQGR�HVWLPH�TXH�VHف�LQLQJHQ�
GHUHFKRV�R�OLEHUWDGHV�IXQGDPHQWDOHV�UHFRQRFLGRV�SRU�OD�&RQVWLWXFLµQ�
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R�ORV�LQVWUXPHQWRV�LQWHUQDFLRQDOHV�GH�GHUHFKRV�KXPDQRV�YLJHQWHVق�
�DUW¯FXOR�����S£UUDIR��r�\�����LQFLVR�FK��Ɖ&��

C.  Peculiaridades

/D�FRQVXOWD�OHJLVODWLYD�SUHVHQWD�HVHQFLDOPHQWH�ODV�VLJXLHQWHV�SHFXOLD�
ULGDGHV�GLJQDV�GH�GHVWDFDU�

D�� &RPR�UHJOD�JHQHUDO��GHEH�IRUPXODUVH�OD�FRQVXOWD�GHVSX«V�GH�DSUREDGR�
HO�SUR\HFWR�HQ�SULPHU�GHEDWH3&ظ��LPSRQH�GRV�GHEDWHV�SDUD�DSUREDFLµQ�
GH�XQD�OH\ط��DUW¯FXORV�����Ɖ&�\�����&3��

E�� /D�FRQVXOWD�GHEH�HYDFXDUVH�GHQWUR�GHO�PHV�VLJXLHQWH�D�VX�UHFHSFLµQ�
�DUW¯FXOR������S£UUDIR��r��Ɖ&��

F�� (O�GLFWDPHQ�HV�YLQFXODQWH��¼QLFDPHQWH��HQ�FXDQWR�HVWDEOH]FD�OD�H[LV�
WHQFLD�GH�YLFLRV�HVHQFLDOHV�R�VXVWDQFLDOHV�GHO�SURFHGLPLHQWR�OHJLVODWLYR�
�DUW¯FXOR������S£UUDIR��r��Ɖ&��

G�� /D�6DOD�&RQVWLWXFLRQDO��DGHP£V�GH�HPLWLU�RSLQLµQ�VREUHف�DVSHFWRV�\�
PRWLYRV�FRQVXOWDGRVق��SXHGH�KDFHUORف�VREUH�FXDOHVTXLHUD�RWURV�TXH�
FRQVLGHUH�UHOHYDQWHV�GHVGH�HO�SXQWR�GH�YLVWD�FRQVWLWXFLRQDOق��DUW¯FXOR�
�����S£UUDIR��r��Ɖ&��

H�� /D�DGPLVLµQ�IRUPDO�GH�OD�FRQVXOWD�SRU�OD�3UHVLGHQFLD�GH�OD�6DOD�\�VX�
FRPXQLFDFLµQ�DO�'LUHFWRULR�GH�OD�$VDPEOHD�/HJLVODWLYD�VXVSHQGH�OD�
YRWDFLµQ�GHO�SUR\HFWR�GH�OH\�HQ�VHJXQGR�GHEDWH�R��HQ�VX�FDVR��OD�VDQFLµQ�
\�SXEOLFDFLµQ�GH�OD�OH\�SRU�HO�3RGHU�(MHFXWLYR��DUW¯FXOR�����Ɖ&��

I �� (O�GLFWDPHQ�QR�H[FOX\H�OD�SRVLELOLGDG�GH�SODQWHDU�HO�FRQWURO�GH�FRQV�
WLWXFLRQDOLGDG�D�SRVWHULRUL�Y¯D�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG��DUW¯FXOR�
�����S£UUDIR�LQ�बQH��Ɖ&��

D.  Impacto y experiencias positivas

(O�WHUUHQR�GH�OD�FRQVXOWD�OHJLVODWLYD�RHFH�ODV�H[SHULHQFLDV�P£V�ULFDV�GH�
OD�6DOD�&RQVWLWXFLRQDO��ODV�TXH�SRGHPRV�UHVH³DU�GH�OD�VLJXLHQWH�PDQHUD�

��GHO�GHUHFKR�SDUODPHQWDULR�DطMXULGLFDFLµQظ�D�FRQVWLWXFLRQDOL]DFLµQ/��ܐ�'
WUDY«V�GH�XQ�FRƎXQWR�GH�RSLQLRQHV�FRQVXOWLYDV�TXH�OR�KDQ�HGLFDGR��
FRQ�SOHQD�HFDFLD�QRUPDWLYDظ�QRUPDWLYLGDGط�GH�FLHUWRV�SULQFLSLRV�
FRQVWLWXFLRQDOHV� FRPR� HO� GHPRFU£WLFR� \� VXV� GHULYDFLRQHV� �Y�� JU��
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SOXUDOLVPR�SRO¯WLFR��SDUWLFLSDFLµQ�SRO¯WLFD��UHVSHWR�GH�ODV�PLQRU¯DV��
GHUHFKR�GH�HQPLHQGD���GH�SXEOLFLGDG�\�GH�VHJXULGDG��6H�KD�SURGXFLGR�
XQD�FRODERUDFLµQ�SRVLWLYD�GH�OD�6DOD�&RQVWLWXFLRQDO�FRQ�HO�TXHKDFHU�
SDUODPHQWDULR�

'�ܑ��+D�SURYRFDGR�R�SUHFLSLWDGR�PRGLFDFLRQHV�R�UHIRUPDV�SRVLWLYDV�DO��
5HJODPHQWR�GH�OD�$VDPEOHD�/HJLVODWLYD��DMXVW£QGRVH�DO�GHUHFKR�GH�OD�
&RQVWLWXFLµQ��,QFOXVR�IXH�FUHDGD�XQD�FRPLVLµQ�OHJLVODWLYD�SHUPDQHQWH�
GH�FRQVXOWDV�GH�FRQVWLWXFLRQDOLGDG��DUW¯FXORV����\����GHO�5HJODPHQWR�
GH�OD�$VDPEOHD�/HJLVODWLYD��

���6H�KD�HULJLGR�HQ�XQ�YDOLRVR�LQVWUXPHQWR�SDUD�OD�SURWHFFLµQ�GH�ORVܒ�'
GHUHFKRV�GH�ODV�PLQRU¯DV�SRO¯WLFDV�UHSUHVHQWDGDV�HQ�OD�$VDPEOHD�

�XQJH�FRPR�XQ�LQVWUXPHQWR�HIHFWLYR�SDUD�SUHYHQLU�OD�LQFRUSRUDFLµQ(��ܓ�'
GH�SUR\HFWRV�GH�OH\�TXH�TXHEUDQWDQ�HO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��
(Q�ORV�SULPHURV����D³RV�GH�OD�6DOD�&RQVWLWXFLRQDO�VH�SUHVHQWDURQ�����
FRQVXOWDV�OHJLVODWLYDV�SUHFHSWLYDV��������\�����FRQVXOWDV�OHJLVODWLYDV�
IDFXOWDWLYDV���������XQ�WRWDO�GH�����FRQVXOWDV��VLHQGR�TXH�HQ�����
FRQVXOWDV�OD�6DOD�&RQVWLWXFLRQDO�DSXQWµ�YLFLRV�GH�LQFRQVWLWXFLRQDOL�
GDG��HV�GHFLU��HQ�XQ������GH�ODV�FRQVXOWDV�HYDFXDGDV�HQ�ORV�SULPHURV�
���D³RV��(VWD�FLD�DFUHGLWD�VX�XWLOLGDG�\�UHOHYDQFLD�

E.  Impacto y experiencias negativas

2EYLDPHQWH�OD�FRQVXOWD�OHJLVODWLYD�KD�VLGR�IXHQWH�LQDJRWDEOH�GH�LPSDFWRV�
\�H[SHULHQFLDV�QHJDWLYDV��ODV�TXH�SRGHPRV�VLQWHWL]DU�GH�OD�VLJXLHQWH�PDQHUD�

�قSROLWL]DFLµQ�GH�OD�MXVWLFLDف��R�ODقMXGLFLDOL]DFLµQ�GH�OD�SRO¯WLFDف�D/��ܐ�)
�6FKPLWW���VLHQGR�TXH�OD�6DOD�&RQVWLWXFLRQDO�VH�KD�HULJLGR�HQ�XQD�
�قVHQDGRف��RقVHJXQGD�F£PDUD�SRO¯WLFDف

(�ܑ��+D�JHQHUDGR�XQ�FHOR�SRO¯WLFR�\�UHYDQFKDV�SRO¯WLFDV�FRQWUD� OD�6DOD�
&RQVWLWXFLRQDO��WDQWR�GHO�3RGHU�/HJLVODWLYR�FRPR�GHO�(MHFXWLYR�

�SRQH�D�OD�6DOD�&RQVWLWXFLRQDO�D�XQ�GHVJDVWH�H[WUHPR��DO�WHQHU�TXH])��ܒ�)
GHQLU�OD�YLDELOLGDG�GH�XQ�SUR\HFWR�GH�OH\�GH�JUDQ�WUDVFHQGHQFLD�H�
LPSDFWR�VRFLR�HFRQµPLFR�R�SRO¯WLFR��DXQTXH�OR�KDJD�GHVGH�XQD�SHUV�
SHFWLYD�W«FQLFR�MXU¯GLFD��GHUHFKR�FRQVWLWXFLRQDO��\�QR�GH�RSRUWXQLGDG�
R�FRQYHQLHQFLD�SRO¯WLFD��7RGR�OR�DQWHULRU�GHQWUR�GH�XQ�ODSVR�PX\�
FRUWR�\�IXJD]�GH�XQ�PHV�GHVSX«V�GH�UHFLELU�FRPSOHWR�HO�H[SHGLHQWH�
OHJLVODWLYR�
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�OLEXVWHULVPR�X�REVWUXFFLRQLVPR����8WLOL]DFLµQ�DEXVLYD�GHO�LQVWUXPHQWRܓ�)
SDUODPHQWDULR��SRU�SDUWH�GH�FLHUWRV�JUXSRV�SRO¯WLFRV�GH�OD�RSRVLFLµQ�
DO�JRELHUQR��6H�DJUDYD�DQWH�XQ�HVFHQDULR�OHJLVODWLYR�SURIXQGDPHQWH�
DJPHQWDGR�\�HVFOHUµWLFR�FRQ�P¼OWLSOHV�IXHU]DV�SRO¯WLFDV�HPHUJHQ�
WHV��OD�FULVLV��GHVFU«GLWR�\�GHVJDVWH�GH�ORV�SDUWLGRV�WUDGLFLRQDOHV�R�GHO�
ELSDUWLGLVPR�FO£VLFR�

��D�IDOWD�GH�DSOLFDFLµQ�GH�ORV�SULQFLSLRV�GH�DXWR�FRQWHQFLµQ��SUXGHQFLD/��ܔ�)
VHSDUDFLµQ�GH�IXQFLRQHV�\�GH�UHFRQRFLPLHQWR�GH�OD�H[LELOLGDG�GH�OD�
GLQ£PLFD�OHJLVODWLYD�\�GHO�GHUHFKR�SDUODPHQWDULR��OD�GRFWULQD�GH�ORV�
LQWHUQD�FRUSRULV�\�OD�SRWHVWDG�GH�DXWR�QRUPDFLµQ�OHJLVODWLYD��KD�OOH�
YDGR�D�OD�6DOD�&RQVWLWXFLRQDO�D�GLFWDPLQDU�OD�QXOLGDG�SRU�OD�QXOLGDG�
HQ�HO�LWHU�SDUODPHQWDULR��VLQ�SRQGHUDU�VL�VH�WUDWD��YHUGDGHUDPHQWH��GH�
XQ�YLFLR�HVHQFLDO�R�VXVWDQFLDO�GH�SURFHGLPLHQWR�OHJLVODWLYR��FRQFHSWR�
MXU¯GLFR�LQGHWHUPLQDGR�TXH�HQWUD³D�XQ�PDUJHQ�GH�DSUHFLDFLµQ�SR�
VLWLYD�\�QHJDWLYD�\�XQ�KDOR�GH�LQFHUWLGXPEUH�TXH�VH�GHEH�FRQFUHWDU�
FDVX¯VWLFD�\�SURJUHVLYDPHQWH�

���6H�WUDWD�GH�XQ�FRQWURO�DEVWUDFWR�QR�H[KDXVWLYR�VREUH�XQ�SUR\HFWR�GHܕ�)
OH\��VLQ�WRPDU�HQ�FRQVLGHUDFLµQظ�OµJLFDPHQWH�SRU�HO�PRPHQWR�HQ�
TXH�VH�SODQWHDط��ODV�LQWHUSUHWDFLRQHV�\�DSOLFDFLRQHV�SRU�SDUWH�GH�ORV�
RSHUDGRUHV�MXU¯GLFRV��HMHUFLGR�HQ�FRQGLFLRQHV�GH�VXPDULD�FRJQLWLR�
�VXPDULHGDG��FHOHULGDG��UDSLGH]��

�DV�UHDFFLRQHV�HQWH�D�OD�H[SHULHQFLD�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG/��ܖ�)
D�SULRUL��KDQ�VLGR��E£VLFDPHQWH��GH�GRV�WLSRV��D�VDEHU�

D�� /D�UDGLFDO�R�H[WUHPD��TXH�SURSXJQD�SRU�OD�VXSUHVLµQ�WRWDO�\�DE�
VROXWD�

E�� /D�LQWHUPHGLD��TXH�SUHWHQGH�VX�UHIRUPD�DJUDYDQGR�OD�FRQVXOWD�
OHJLVODWLYD�IDFXOWDWLYD��LQFUHPHQWDQGR�HO�Q¼PHUR�GH�GLSXWDGRV�
TXH�SXHGHQ�SODQWHDUOD�

4.  Acción de inconstitucionalidad

/D�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�QR�UHSUHVHQWD�XQ�UXEUR�FRQVLGHUDEOH�HQ�
OD�HVWDG¯VWLFD�GH�OD�6DOD�&RQVWLWXFLRQDO��FRPSOHMLGDG�FXDQWLWDWLYD���SXHVWR�TXH��
HQWUH������\�������HTXLYDOH�DO�ܑ �����GH�ORV�DVXQWRV�LQJUHVDGRV�\�UHVXHOWRV��
(PSHUR��GHPDQGD�ODSVRV�LPSRUWDQWHV�GH�HVWXGLR��UHH[LµQ�\�GHOLEHUDFLµQ�
SRU�VX�WUDVFHQGHQFLD�SDUD�HO�RUGHQDPLHQWR�MXU¯GLFR��FRPSOHMLGDG�FXDOLWDWLYD��
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$�� �&RQGXFWDV�REMHWR�GHO�FRQWURO��DUW®FXORV����&3�\�����ň&�

(Q�JHQHUDO��ODV�FRQGXFWDV�TXH�SXHGHQ�VHU�REMHWR�GHO�FRQWURO�GH�FRQV�
WLWXFLRQDOLGDG�SRU�OD�Y¯D�GH�OD�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG��VRQ�GLYHUVDV�
\�VX�DPSOLWXG�DVHJXUD�XQD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�XQLYHUVDO�\�SOHQDULD��
7HQHPRV�ODV�VLJXLHQWHV�

$���� �5HIRUPDV�FRQVWLWXFLRQDOHV��DUW®FXOR�����FK�ň&�

/D�SRVLELOLGDG�GH�LPSXJQDU�ODV�HQPLHQGDV�GH�OD�&RQVWLWXFLµQ�FRQU�
PD�HO�FDU£FWHU�GH�SRGHU�FRQVWLWXLGR�GHO�SRGHU�UHIRUPDGRU�R�GH�HQPLHQGD�
�FRQVWLWX\HQWH�GHULYDGR��\� VX�VRPHWLPLHQWR�DO�SULQFLSLR�GH�VXSUHPDF¯D�
FRQVWLWXFLRQDO�

6H�DGPLWH��H[SUHVDPHQWH��FXDQGR�VH�YLRODQ�QRUPDV�FRQVWLWXFLRQDOHV�GHO�
SURFHGLPLHQWR�OHJLVODWLYR�DJUDYDGR�SDXWDGR�HQ�HO�DUW¯FXOR�����&3��(PSHUR��
HO�DUW¯FXOR�����LQFLVR�FK���Ɖ&�IXH�UHLQWHUSUHWDGR�D�SDUWLU�GH�96&�1R��

'U��(UQHVWR�-LQHVWD�/RER��PDJLVWUDGR�SURSLHWDULR�GH�OD�6DOD�&RQVWLWXFLRQDO�GH�&RVWD�
5LFD�
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�����������DVXQWR�GH�OD�UHHOHFFLµQ�SUHVLGHQFLDO���DO�DGPLWLU�OD�H[LVWHQFLD�GH�
FO£XVXODV�S«WUHDV�R�LQWDQJLEOHV�LPSO¯FLWDV�WDOHV�FRPR�ORV�SULQFLSLRV�IXQGD�
PHQWDOHV�GH�OD�RUJDQL]DFLµQ�SRO¯WLFD�\�ORV�SURSLRV�GHUHFKRV�IXQGDPHQWDOHV�
R�KXPDQRV�HQ�FXDQWR�SRVHHQ�XQD�HFDFLD�H[WHQVLYD�\�SURJUHVLYD�

(O�WHPD�GH�OD�LPSXJQDFLµQ�GH�ODV�UHIRUPDV�FRQVWLWXFLRQDOHV�HYRFD�
OD�QHFHVLGDG�GH�HMHUFHU�HO�FRQWURO�GH�FRQYHQFLRQDOLGDG��LQVWLWXWR�FUHDGR�
SRU�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV�D�SDUWLU�GH�ORV�FDVRV�
$OPRQDFLG�$UHOODQRV�\�RWURV�Y��&KLOH�\�7UDEDMDGRUHV�&HVDGRV�GHO�&RQ�
JUHVR�Y��3HU¼��DPERV�GH�������\�FRPSOHPHQWDGRV�SRU�&DEUHUD�*DUF¯D�
\�0RQWLHO�)ORUHV�Y��0«[LFR��GHܙ����(O�FRQWURO�GH�FRQYHQFLRQDOLGDG�
VXSRQH�TXH�WRGD�QRUPD�R�DFWR�LQWHUQR�R�QDFLRQDO�GHEH�VHU�VFDOL]DGR�D�OD�
OX]�GHO�SDU£PHWUR�GH�FRQYHQFLRQDOLGDG�R�GHO�FRUSXV�LXULV�LQWHUDPHULFDQR��
FRQIRUPDGR� SRU� ODV� FRQYHQFLRQHV� \� GHFODUDFLRQHV� UHJLRQDOHV�� ODV� VHQ�
WHQFLDV�\�RSLQLRQHV�FRQVXOWLYDV�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�
+XPDQRV��SDUD�GHWHUPLQDU�VL�UHVXOWD�R�QR�VXVWDQFLDOPHQWH�FRQJUXHQWH�
FRQ�HO�PLVPR�

(Q�HO�FDVR�GH�OD�6DOD�&RQVWLWXFLRQDO��HQ�HO�96&�1R�������������DVXQWR�
GH�OD�UHHOHFFLµQ�SUHVLGHQFLDO���VH�DGHODQWµ�D�OD�FRQVWUXFFLµQ�SUHWRULDQD�GH�
OD�&RUWH�,QWHUDPHULFDQD�\�YDORUµ�XQD�UHIRUPD�SDUFLDO�D�OD�&RQVWLWXFLµQ�TXH�
LPSHG¯D�OD�UHHOHFFLµQ�SUHVLGHQFLDOظ�D�GLIHUHQFLD�GH�OD�QRUPD�FRQVWLWXFLRQDO�
RULJLQDULD�TXH�OD�DGPLW¯D��SHUR�QR�GH�IRUPD�VXFHVLYDط�D�OD�OX]�GHO�DUW¯FXOR�
���GH�OD�&RQYHQFLµQ�$PHULFDQD�VREUH�'HUHFKRV�+XPDQRV�TXH�HVWDEOHFH�HO�
GHUHFKR�GH�HOHJLU�\�VHU�HOHFWR�

/D� 6DOD�&RQVWLWXFLRQDO�� DQWHV� TXH� HO� FRQWURO� GH� FRQYHQFLRQDOLGDG�
YLHUD�OD�OX]�HQ�������SDUD�HYLWDU�OD�H[SXOVLµQ�GH�XQD�QRUPD�FRQVWLWXFLR�
QDO�RULJLQDULD��HIHFWXµ�XQD�LQWHUSUHWDFLµQ�FRQIRUPH�FRQ�HO�SDU£PHWUR�GH�
FRQYHQFLRQDOLGDG��FRQFUHWDPHQWH��GHO�DUW¯FXOR�����LQFLVR��r��&3�TXH�VROR�
KDELOLWDED�D�OD�PXMHU�H[WUDƎHUD�FDVDGD�FRQ�FRVWDUULFHQVH�SDUD�RSWDU�SRU�
QDFLRQDOLGDG��SDUD�OR�FXDO�DFXGLµ�D�OD�&RQYHQFLµQ�$PHULFDQD�VREUH�'H�
UHFKRV�+XPDQRV�SDUD�LQWHUSUHWDU�\�HQWHQGHU�TXH�GRQGH�VH�LQGLFD�PXMHU��
WRGR�RSHUDGRU�MXU¯GLFR�GHE¯D�HQWHQGHUف�SHUVRQDق���1&96R�����������

A.2.  Convenios o tratados internacionales

6HJ¼Q�HO�DUW¯FXOR�����LQFLVR�H���Ɖ&��OD�LQDFFLµQ�GHO�GHUHFKR�GH�OD�
&RQVWLWXFLµQ�SXHGH�KDEHUVH�SURGXFLGR�WDQWR�HQ�OD�IDVH�GH�VXVFULSFLµQ�GHO�
FRQYHQLR�R�WUDWDGR��VHD�FXDQGR�HO�3RGHU�(MHFXWLYR�SDUWLFLSD�HQ�VX�FHOHEUDFLµQ�
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�DUW¯FXOR������LQFLVR�����GH�OD�&RQVWLWXFLµQ���FRPR�HQ�VX�UDWLFDFLµQ�R�
DSUREDFLµQ�OHJLVODWLYD��DUW¯FXOR������LQFLVR����GH�OD�&RQVWLWXFLµQ��

(Q�WDOHV�VXSXHVWRV�� ORV�YLFLRV�GH� LQFRQVWLWXFLRQDOLGDG�VRQ�HPLQHQ�
WHPHQWH� IRUPDOHV� SRU� \HUURV� HQ� HO� SURFHGLPLHQWR� GH� VXVFULSFLµQ� \� GH�
DSUREDFLµQ��SDXWDGR�HQ�OD�&RQVWLWXFLµQ��OD�&RQYHQFLµQ�GH�9LHQD�VREUH�HO�
'HUHFKR�GH�ORV�7UDWDGRV�R�HO�5HJODPHQWR�GH�OD�$VDPEOHD�/HJLVODWLYD��6LQ�
HPEDUJR��HO�LQFLVR�H��DUW¯FXOR����Ɖ&��WDPEL«Q��DGPLWH�OD�SRVLELOLGDG�GH�
LPSXJQDU�YLFLRV�GH�LQFRQVWLWXFLRQDOLGDG�GH�IRQGR��FXDQGR�HO�FRQWHQLGR�R�
ORV�HIHFWRV�GHO�FRQYHQLR�R�WUDWDGR�LQLQJHQ�HO�GHUHFKR�GH�OD�&RQVWLWXFLµQ�

(O�LQFLVR�H��GHO�DUW¯FXOR����Ɖ&�DFODUD�HO�FRQWHQLGR�\�ORV�HIHFWRV�GH�OD�
VHQWHQFLD�HVWLPDWRULD�GH�LQFRQVWLWXFLRQDOLGDG�HQ�WDOHV�VXSXHVWRV��DO�LQGLFDU�
TXH�OD�GHFODUDWRULDف�VH�KDU£�VRODPHQWH�SDUD�ORV�HIHFWRV�GH�TXH�VH�LQWHUSUHWHQ�
\�DSOLTXHQ�HQ�DUPRQ¯D�FRQ�OD�&RQVWLWXFLµQ��R�VL�VX�FRQWUDGLFFLµQ�FRQ�HOOD�
UHVXOWDUH�LQVDOYDEOH��VH�RUGHQH�VX�GHVDSOLFDFLµQ�FRQ�HIHFWRV�JHQHUDOHV�\�SURFHGD�
D�VX�GHQXQFLDق��VH�WUDWD�GH�XQD�VHQWHQFLD�LQWHUSUHWDWLYD�FRQIRUPH�FRQ�OD�&RQV�
WLWXFLµQ�SDUD�HYLWDU�OD�UHVSRQVDELOLGDG�LQWHUQDFLRQDO�GHO�(VWDGR�FRVWDUULFHQVH�

A.3.  Leyes

3URFHGH�SRU�UD]RQHV�IRUPDOHV�VL�HQ�VX�IRUPDFLµQ�VH�YLROµ�DOJ¼Q�UHTXL�
VLWR�R�WU£PLWH�VXVWDQFLDO�SUHYLVWR�HQ�OD�&RQVWLWXFLµQ�R�HQ�HO�5HJODPHQWR�
GH�OD�$VDPEOHD�/HJLVODWLYD��DUW¯FXOR�����LQFLVR�F��Ɖ&��R�SRU�UD]RQHV�VXV�
WDQFLDOHV��LQFOXVR�SRU�RSRQHUVH�D�OD�MHUDUTX¯D�VXSUD�OHJDO�GH�ORV�WUDWDGRV�\�
FRQYHQLRV�LQWHUQDFLRQDOHV��DUW¯FXORV��r�&3�\�����LQFLVR�G��Ɖ&���,JXDOPHQWH�
SURFHGH�FRQWUD�OH\HV�GH�DSOLFDFLµQ�DXWRP£WLFD�R�QR��

A.4.  Omisiones legislativas

(Q�HO�96&�1R������������VH�LQGLFµ�TXH�FDEH�FRQWUD�ODV�RPLVLRQHV�
DEVROXWDV��DQWH�HO�PDQGDWR�H[SUHVR�R�LPSO¯FLWR�GHO�FRQVWLWX\HQWH�\�ODV�UH�
ODWLYDV�DO�RPLWLU�OHJLVODFLµQ�SDUD�SURWHJHU�XQ�JUXSR�HQ�GHVYHQWDMD��DFFLµQ�
SRVLWLYD�R�DUPDWLYD��

A.5.  Actos con valor de ley

3URFHGH�LQWHUSRQHUOD�FRQWUD�GHFUHWRV�GH�IDFWR��GHFUHWRV�HQ�HVWDGRV�GH�
VLWLR�R�GH�GHIHQVD�QDFLRQDO�\�GHFUHWRV�HQ�HVWDGRV�GH�HPHUJHQFLD�R�XUJHQFLD�
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A.6.  Acuerdos legislativos

(O�DUW¯FXOR����&3�DGPLWH�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�VREUHف�ORV�
DFWRV�VXMHWRV�DO�GHUHFKR�S¼EOLFRق��(O�DFXHUGR�OHJLVODWLYR�SXHGH�WHQHU�XQ�
FRQWHQLGR�PDWHULDOPHQWH�DGPLQLVWUDWLYR��GHVLJQDFLµQ�GH�XQD�IXQFLRQDULR���
R�QRUPDWLYR��UHIRUPD�GHO�5HJODPHQWR�GH�OD�$VDPEOHD�/HJLVODWLYD��

6L�VH�DGXFH�LQDFFLµQ�GH�OD�SDUWH�RUJ£QLFD��HV�SRVLEOH�SODQWHDU�OD�DFFLµQ�
GH�LQFRQVWLWXFLRQDOLGDG��HQ�FDVR�GH�DOHJDUVH��¼QLFDPHQWH��OD�YLRODFLµQ�GH�
OD�SDUWH�GRJP£WLFD��SURFHGH�HO�DPSDUR�

A.7. “Disposiciones generales” y reglamentos que infringen por 
acción u omisión norma o principio constitucional

(O�DUW¯FXOR����&3�DGPLWH�OD�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�FRQWUDف�QRU�
PDV�GH�FXDOTXLHU�QDWXUDOH]Dق��SRU�HVR�GHEH�GLVWLQJXLUVH�HQWUH�UHJODPHQWRV�
R�GLVSRVLFLRQHV�JHQHUDOHV�GHO��GHUHFKR�S¼EOLFR�\�GHO�GHUHFKR�SULYDGR��Y��
JU��HVWDWXWRV�DVRFLDFLµQ��F£PDUD�HPSUHVDULDO��FOXE�SULYDGR��HWF���

/D�H[SUHVLµQ�GHف�GLVSRVLFLRQHV�JHQHUDOHVق�XWLOL]DGD�SRU�DUW¯FXOR�����
LQFLVR� D���Ɖ&�QR� VH� DJRWD� HQ� ORV� UHJODPHQWRV�� FXEUH�RWURV� DFWRV�QR�
QRUPDWLYRV��SHUR�GH�HFDFLD�JHQHUDO��WDOHV�FRPR�VLPSOHV�GHFUHWRV��LQVWUXF�
FLRQHV�\�FLUFXODUHV��DFWRV�LQWHUQRV�TXH�SXHGHQ�WHQHU�HFDFLD�\�UHOHYDQFLD�
MXU¯GLFD�H[WHUQD��\�GLUHFWULFHV����

A.8. Actos subjetivos de autoridades públicas no susceptibles 
de hábeas corpus o amparo

(O�DUW¯FXOR����&3�DGPLWH�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�VREUHف�ORV�
DFWRV�VXMHWRV�DO�GHUHFKR�S¼EOLFRق�\�HO�����LQFLVR�E���Ɖ&�UHVSHFWR�GH�ORV�
��FXDQGR�LQLƎDQ�SRU�DFFLµQقDFWRV�VXEMHWLYRV�GH�ODV�DXWRULGDGHV�S¼EOLFDVف
X�RPLVLµQ�XQD�QRUPD�R�SULQFLSLR�FRQVWLWXFLRQDO�\�QR�VRQ�VXVFHSWLEOHV�GHO�
K£EHDV�FRUSXV�R�GHO�DPSDUR��3DUD�GHVOLQGDU�HO�£PELWR�GHO�FRQWURO�GH�FRQVWL�
WXFLRQDOLGDG�GH�ORV�SURFHVRV�GH�SURWHFFLµQ�GH�ORV�GHUHFKRV�KXPDQRV�\�IXQ�
GDPHQWDOHV��FREUD�UHOHYDQFLD�SU£FWLFD�OD�GLVWLQFLµQ�HQWUH�OD�SDUWH�GRJP£WLFD�
\�RUJ£QLFD�GH�OD�&RQVWLWXFLµQ��GDGR�TXH��VL�VH�DOHJD��¼QLFD�\�H[FOXVLYDPHQWH�
OD�LQDFFLµQ�GH�GHUHFKRV�KXPDQRV�R�IXQGDPHQWDOHVظ�SDUWH�GRJP£WLFDط�HO�
DVXQWR�GHEH�VHU�FRQRFLGR�\�UHVXHOWR�HQ�ORV�SURFHVRV�GH�K£EHDV�FRUSXV�R�GH�
DPSDUR��\�QR�HQ�OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�
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A.9.   Inercia, omisiones y abstenciones de los órganos o sujetos 
del derecho público

(O�DUW¯FXOR�����LQFLVR�I ���Ɖ&�KDFH�UHIHUHQFLD�D�ODV�RPLVLRQHV�IRUPDOHV�
R�PDWHULDOHV�TXH�LQFXPSODQ�XQD�REOLJDFLµQ�FRQVWLWXFLRQDO�SUHH[LVWHQWH��Y��
JU��RPLVLµQ�UHJODPHQWDFLµQ�GH�XQD�OH\�SDUD�DFWXDU�SUHFHSWRV�FRQVWLWXFLR�
QDOHV�SDUWH�RUJ£QLFD��

A.10.   Jurisprudencia  de las salas de casación o de otros 
 tribunales cuando no existe posibilidad de interponer 
 el recurso extraordinario de casación

(O�RUGLQDO��r�Ɖ&�SUHFHSW¼D�TXH�H[LVWH�XQD�YLRODFLµQ�DO�GHUHFKR�GH�OD�
&RQVWLWXFLµQ�FXDQGR�HVWR�GHULYH�GH�ODف�LQWHUSUHWDFLµQ�R�DSOLFDFLµQ�SRU�ODV�
DXWRULGDGHV�S¼EOLFDVق��HQWUH�RWURV�VXSXHVWRV�

/D� MXULVSUXGHQFLD�GH� ODV�VDODV�GH�FDVDFLµQ�HV�XQD�QRUPD�QR�HVFULWD�
TXH�VLUYH�SDUD�LQWHUSUHWDU��LQWHJUDU�\�GHOLPLWDU�HO�RUGHQDPLHQWR�HVFULWR��
WLHQH�HO�UDQJR��SRWHQFLD�\�UHVLVWHQFLD�GH�OD�QRUPD�TXH�LQWHUSUHWD��LQWHJUD�
R�GHOLPLWD��(Q�FDVR�GH�ODJXQD�R�DXVHQFLD��WLHQH�UDQJR�GH�OH\��DUW¯FXORV��r�
GH�OD�/H\�*HQHUDO�GH�OD�$GPLQLVWUDFLµQ�3¼EOLFD�GH������\���r��S£UUDIR��r��
GH�OD�/H\�2UJ£QLFD�GHO�3RGHU�-XGLFLDO�GH������

A.11.  Dictámenes de la Procuraduría General de la República 
(órgano técnico-consultivo)

$�SDUWLU�GHO�96&�1R��������������HV�DGPLVLEOH�OD�LPSXJQDFLµQ�HQ�
OD� DFFLµQ� GH� LQFRQVWLWXFLRQDOLGDG� GH� ORV� GLFW£PHQHV� YLQFXODQWHV� GH� OD�
3URFXUDGXU¯D�*HQHUDO�GH�OD�5HS¼EOLFD��µUJDQR�W«FQLFR�FRQVXOWLYR�GH�ODV�
DGPLQLVWUDFLRQHV�S¼EOLFDV���(O�DUW¯FXOR��r�GH�OD�/H\�2UJ£QLFD�GH�OD�3UR�
FXUDGXU¯D�*HQHUDO�GH�OD�5HS¼EOLFD�GH������OH�FRQFHGH�D�VXV�GLFW£PHQHV�
UDQJR�GHف�MXULVSUXGHQFLD�DGPLQLVWUDWLYDق�\�OD�FRQGLFLµQ�GHف�DFDWDPLHQWR�
REOLJDWRULR�SDUD�OD�$GPLQLVWUDFLµQ�3¼EOLFDق�



80 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

B.  Conductas no impugnables en la acción de inconstitucio-
QDOLGDG��DUW®FXORV����&3�\����ň&�

�FWRV�MXULVGLFFLRQDOHV�GHO�3RGHU�-XGLFLDO$��ܐ�%
%�ܑ��'HFODUDWRULD�GH�HOHFFLRQHV�GHO�7ULEXQDO�6XSUHPR�GH�(OHFFLRQHV�
�\HP£V�DFWRV�TXH�GHWHUPLQH�OD�OH'��ܒ�%�)µUPXOD�UHVLGXDO�R�DELHUWD�
�FWRV�R�GLVSRVLFLRQHV�GHO�7ULEXQDO�6XSUHPR�GH�(OHFFLRQHV�UHODWLYRV$��ܓ�%

DO�HMHUFLFLR�GH�OD�IXQFLµQ�HOHFWRUDO��DUW¯FXOR����Ɖ&��

6REUH� HVWH� VHJPHQWR�GH�QRUPDV� R� DFWRV� H[HQWRV� GHO� FRQWURO� Y¯D� OD�
DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG��GHEHQ�HIHFWXDUVH�YDULDV�SUHFLVLRQHV�SDUD�
HYLWDU�SURIXQGL]DU�\�DPSOLDU�HVH�UHGXFWR�OLEUH�GH�VFDOL]DFLµQ��

/D�IXQFLµQ�HOHFWRUDO�GHEH�VHU�HQWHQGLGD�HQ�XQ�VHQWLGR�HVWULFWR��\�HQ�ORV�
W«UPLQRV�GHO�QXPHUDO����GH�OD�&RQVWLWXFLµQ��VHD�TXH�DO�7ULEXQDO�6XSUHPR�
GH�(OHFFLRQHV� OHV�FRUUHVSRQGHف�H[FOXVLYDPHQWH�\�FRQ�LQGHSHQGHQFLDق� OD�
���ORقRUJDQL]DFLµQ��GLUHFFLµQ�\�YLJLODQFLD�GH�ORV�DFWRV�UHODWLYRV�DO�VXDJLRف
TXH�QR�VH�DJRWD�HQ�HOHFFLRQHV�SRSXODUHV��SXGLHQGR�H[WHQGHUVH��WDPEL«Q��
D�FRQVXOWDV�SRSXODUHV��Y��JU��UHIHU«QGXP��

&RQVHFXHQWHPHQWH��ORV�DFWRV�\�GLVSRVLFLRQHV�TXH�QR�VH�UHHUDQ�D�OD�
IXQFLµQ�HOHFWRUDO�HQ�VHQWLGR�HVWULFWR��GHEHQ�HVWDU�VXMHWRV�DO�FRQWURO�Y¯D�
DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG��6H�LPSRQH��HQWRQFHV��DO�WUDWDUVH�GH�XQD�
H[FHSFLµQ��XQD�LQWHUSUHWDFLµQ�UHVWULFWLYD�HQ�DUDV�GH�XQD�MXVWLFLD�FRQVWLWX�
FLRQDO�XQLYHUVDO�\�SOHQDULD��DXQTXH�FRUUHVSRQGD�DO�7ULEXQDO�6XSUHPR�GH�
(OHFFLRQHVف�LQWHUSUHWDU�HQ�IRUPD�H[FOXVLYD�\�REOLJDWRULD�ODV�GLVSRVLFLRQHV�
FRQVWLWXFLRQDOHV�\�OHJDOHV�UHIHUHQWHV�D�OD�PDWHULD�HOHFWRUDOق��DUW¯FXOR���ܑ��
&3��\�VXV�UHVROXFLRQHV�QR�WHQJDQ�UHFXUVR��DUW¯FXOR�����&3��

B.5. “Jurisprudencia en materia electoral”

(VWD�HV�XQD�H[FHSFLµQ�MXULVSUXGHQFLDO�DO�FRQWURO�SRU�Y¯D�GH�OD�DFFLµQ�
GH�LQFRQVWLWXFLRQDOLGDG��96&�1R���������������/D�H[FHSFLµQ�UHVXOWD�
GXGRVD�\�SRO«PLFD�SRU�FXDQWR�URPSH�FRQ�HO�SULQFLSLR�GH�XQD�MXVWLFLD�
FRQVWLWXFLRQDO�XQLYHUVDO�\�SOHQDULD�\�FUHD�XQ�UHGXFWR�R�£PELWR�H[HQWR�
GH�FRQWURO�
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B.6. Leyes en materia electoral cuya constitucionalidad ha sido 
avalada previamente por el TSE

(VWD��WDPEL«Q��HV�XQD�H[FHSFLµQ�FUHDGD�SUHWRULDQDPHQWH��96&�1R��
������������GXGRVD�\�SRO«PLFD�SRU�LG«QWLFDV�UD]RQHV�

C.  Legitimación

C.1.  Control concreto

5HTXLHUH� GH� XQ� �DVXQWRف SHQGLHQWH� GH� UHVROYHU� DQWH� ORV� WULEXQDOHV��
LQFOXVLYH�GH�K£EHDV�FRUSXV�R�GH�DPSDUR��R�HQ�HO�SURFHGLPLHQWR�SDUD�DJRWDU�
OD�Y¯D�DGPLQLVWUDWLYD��HQ�TXH�VH� LQYRTXH�HVD� LQFRQVWLWXFLRQDOLGDG�FRPR�
PHGLR�UD]RQDEOH�GH�DPSDUDU�HO�GHUHFKR�R�LQWHU«V�TXH�VH�FRQVLGHUH�OHVLRQD�
GRظ�قFXHVWLµQ�SUHYLD�GH�FRQVWLWXFLRQDOLGDGط��DUW¯FXOR�����S£UUDIR��r��Ɖ&��

C.2. Control abstracto –sin ser necesario caso previo pendiente 
� GH�UHVROXFL´Q��DUW®FXOR�����S¢UUDIRV��q�\��q��ň&��

D�� &XDQGR�SRU� �OD�QDWXUDOH]D�GHOف DVXQWR�QR�H[LVWD� OHVLµQ� LQGLYLGXDO�R�
GLUHFWDق�

E�� ,QWHUHVHV�GLIXVRV��E£VLFDPHQWH�HQWHQGLGRV�FRPR�GH�WRGRV�\�QLQJXQR��
SXGLHQGR� VHU� DGXFLGRV� LQGLYLGXDOPHQWH� R� SRU� JUXSRV� R� FROHFWLYRV�
MXU¯GLFDPHQWH�LQIRUPDOHV�

F�� ,QWHUHVHV�FROHFWLYRV�SURSLRV�GH�XQ�JUXSR�GH�EDVH�DVRFLDWLYD�IRUPDO�\�
MXU¯GLFDPHQWH�FRQVWLWXLGR�

G�� /HJLWLPDFLµQ�LQVWLWXFLRQDO�GH�FLHUWRV�µUJDQRV��&RQWUDORU¯D�*HQHUDO�
GH�OD�5HS¼EOLFD��3URFXUDGXU¯D�*HQHUDO�GH�OD�5HS¼EOLFD��VFDO�JHQHUDO�
\�GHIHQVRU¯D�GH�KDELWDQWHV��

D.  Tipología de sentencias

/D�6DOD�&RQVWLWXFLRQDO�KD�YHUWLGR�D�WUDY«V�GH�ODV�FXHVWLRQHV�GH�FRQV�
WLWXFLRQDOLGDG�XQD�DPSOLD�JDPD�GH�VHQWHQFLDV�GHVGH� ODV� LQWHUSUHWDWLYDV��
H[KRUWDWLYDV��PDQLSXODWLYDV�R�QRUPDWLYDV��DGLWLYDV�\�VXVWLWXWLYDV��
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E.  Efectos peculiares de la sentencia

(Q�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�OD�VHQWHQFLD�WLHQH�FLHUWDV�FD�
UDFWHU¯VWLFDV�VLQJXODUHV��FRPR�ODV�VLJXLHQWHV�

�QFRQVWLWXFLRQDOLGDG�SRU�FRQH[LGDG�GH�RWURV�SUHFHSWRV�GHO�FXHUSR,��ܐ�)
QRUPDWLYR�LPSXJQDGR�R�GH�RWURV�FX\D�DQXODFLµQ�UHVXOWH�HYLGHQWH�
PHQWH�QHFHVDULD�SRU�FRQH[LµQ�R�FRQVHFXHQFLD�\�ORV�DFWRV�GH�DSOLFDFLµQ�
FXHVWLRQDGRV��DUW¯FXOR�����S£UUDIR��r��Ɖ&��

(�ܑ��*UDGXDFLµQ�GH�HIHFWRV��/D�UHJOD�HV�HO�HIHFWR�GHFODUDWLYR�\�UHWURDFWLYR�
D�OD�IHFKD�GH�YLJHQFLD�GHO�DFWR�R�QRUPD��VLQ�SHUMXLFLR�GH�GHUHFKRV�
DGTXLULGRV�GH�EXHQD�IH��UHODFLRQHV�R�VLWXDFLRQHV�MXU¯GLFDV�FRQVROLGDGDV�
SRU�SUHVFULSFLµQ�� FDGXFLGDG�� FRVD� MX]JDGD�R�FRQVXPDFLµQ�KHFKRV�
PDWHULDO�R�W«FQLFDPHQWH�LUUHYHUVLEOHV��DUW¯FXORV�����S£UUDIR��r��\����
Ɖ&���/D�H[FHSFLµQ�HV�OD�JUDGXDFLµQ�\ف�GLPHQVLRQDPLHQWRق�HQ�HO�
HVSDFLR��HO�WLHPSR�\�OD�PDWHULD�GHO�HIHFWR�UHWURDFWLYR�FRQ�GLFWDGR�
GH�UHJODV�QHFHVDULDV�SDUD�HYLWDU�JUDYHV�GLVORFDFLRQHV�GH�VHJXULGDG��
MXVWLFLD�\�SD]�VRFLDO��DUW¯FXOR�����S£UUDIR��r��Ɖ&��

F.  Impacto y experiencias positivas

��ܐ�( /D�DSHUWXUD�\�DPSOLWXG�GH�OD�OHJLWLPDFLµQ�\D�DSXQWDGD�KD�SHUPLWLGR�
XQD�YDVWD�GHSXUDFLµQ�FRQVWLWXFLRQDO�GHO�RUGHQDPLHQWR�MXU¯GLFR�FRQ�
SOHQD�DFWXDFLµQ�GHO�SULQFLSLR�GH�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO�

)�ܑ�� (O�FDU£FWHU�QRUPDWLYR�HIHFWLYR�GH�ODV�IXHQWHV�QR�HVFULWDV�GHO�GHUHFKR�FRQV�
WLWXFLRQDO�FRPR�ORV�YDORUHV��SULQFLSLRV�\�MXULVSUXGHQFLD�FRQVWLWXFLRQDOHV�

G.  Impacto y experiencias negativas

6H�SXHGH�VH³DODU�XQ�KLSHU�DFWLYLVPR�MXGLFLDO�R�XQ�PDUFDGRف�JRELHUQR�
GH�ORV�MXHFHVق��DFUHGLWDGRV�ORV�GDWRV�HVWDG¯VWLFRV�FRPR�ORV�VLJXLHQWHV��

D�� 'H������D�������SULPHURV����D³RV�GH�IXQFLRQDPLHQWR�� LQJUHVDURQ�
������DFFLRQHV�GH�LQFRQVWLWXFLRQDOLGDG�

E�� 'H������D������VH�KDQ�DFRJLGR�SDUFLDOPHQWH����\�WRWDOPHQWH������
SDUD�XQ�JUDQ�WRWDO�GH�����DFFLRQHV�GH� LQFRQVWLWXFLRQDOLGDG�� OR�TXH�
UHSUHVHQWD�HOܘ������GXUDQWH�HVH�SHU¯RGR�
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F�� 6ROR�HQ�HO�D³R������VH�HVWLPDURQ�FRQ�OXJDU����DFFLRQHV�GH�LQFRQVWL�
WXFLRQDOLGDG�

G�� 6ROR�HQ������VH�HVWLPDURQ�FRQ�OXJDU����DFFLRQHV�GH�LQFRQVWLWXFLRQD�
OLGDG��

5.  Consulta judicial de constitucionalidad

'XUDQWH�HO�SHU¯RGR������������OD�FRQVXOWD�MXGLFLDO�GH�FRQVWLWXFLRQDOL�
GDG�KD�UHSUHVHQWDGR�HO��������GHO�WRWDO�GH�DVXQWRV�LQJUHVDGRV�\�UHVXHOWRV�
SRU�OD�6DOD�&RQVWLWXFLRQDO�

'H�DFXHUGR�FRQ�HO�DUW¯FXOR�����Ɖ&7ف��RGR�MXH]�HVWDU£� OHJLWLPDGR�
SDUD�FRQVXOWDUOH�D�OD�6DOD�&RQVWLWXFLRQDO�FXDQGR�WXYLHUH�GXGDV�IXQGDGDV�
VREUH�OD�FRQVWLWXFLRQDOLGDG�GH�XQD�QRUPD�R�DFWR�TXH�GHED�DSOLFDU��R�GH�
XQ�DFWR��FRQGXFWD�X�RPLVLµQ�TXH�GHED�MX]JDU�HQ�XQ�FDVR�VRPHWLGR�D�VX�
FRQRFLPLHQWRق��(Q�HVWH�VXSXHVWR��VH�HPSOD]D�D�ODV�SDUWHV�GHO�SURFHVR�\�
OD�FRQVXOWD�SXHGH�FRQYHUWLUVH�HQ�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG��DUW¯FXOR�
�����S£UUDIR���r��Ɖ&��

��� � &RQΙLFWRV�GH�FRPSHWHQFLDV�FRQVWLWXFLRQDOHV�
� � �DUW®FXOR�����ň&�

6H�WUDWD�GH�ORV�FRQLFWRV�GH�FRPSHWHQFLDV�FRQVWLWXFLRQDOHV�HQWUH�ORV�
SRGHUHV�GHO�(VWDGR��LQFOXLGR�HO�7ULEXQDO�6XSUHPR�GH�(OHFFLRQHV�R�HQWUH�
FXDOTXLHUD�GH�HVWRV�\�OD�&RQWUDORU¯D�*HQHUDO�GH�OD�5HS¼EOLFD��7DPEL«Q��HQWUH�
SRGHUHV�GHO�(VWDGR��HO�7ULEXQDO�6XSUHPR�GH�(OHFFLRQHV�R�OD�&RQWUDORU¯D�
*HQHUDO�GH�OD�5HS¼EOLFD�\�HQWLGDGHV�GHVFHQWUDOL]DGDV��IXQFLRQDOPHQWH�R�
SRU�VHUYLFLRV��WHUULWRULDOHV�R�FRUSRUDWLYDV��

7.  Veto por razones de constitucionalidad 
  (artículo 128 CP)

(O�3RGHU�(MHFXWLYR�SRGU£�YHWDU�XQD�OH\�GH�OD�$VDPEOHD�/HJLVODWLYD�SRU�
UD]RQHV�GH�FRQVWLWXFLRQDOLGDG��6L�OD�VHJXQGD�QR�DFHSWD�ODV�UD]RQHV��UHPLWH�
HO�DVXQWR�D�OD�6DOD�&RQVWLWXFLRQDO��6H�GHVHFKDQ�GLVSRVLFLRQHV�GHFODUDGDV�
LQFRQVWLWXFLRQDOHV�\�HO�UHVWR�VLJXH�VX�WU£PLWH��
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%LEOLRJUDή®D
$FRVWD� 6£QFKH]�� -��)RUPDFLµQ� GH� OD�&RQVWLWXFLµQ� \� MXULVGLFFLµQ� FRQVWLWXFLRQDO��

)XQGDPHQWRV�GH�OD�GHPRFUDFLD�FRQVWLWXFLRQDO��0DGULG��7HFQRV�����ܗ
&DSSHOHWWL��0DXUR��/D�MXULVGLFFLµQ�FRQVWLWXFLRQDO�GH�OD�OLEHUWDG��&RQ�UHIHUHQFLD�D�ORV�

RUGHQDPLHQWRV�DOHP£Q��VXL]R�\�DXVWU¯DFR��WUDGXFFLµQ�GH�+«FWRU�)L[�=DPXGLR��
3DOHVWUD��/LPD��81$0�,QVWLWXWR�GH�,QYHVWLJDFLRQHV�-XU¯GLFDV�81$0ܙ����

)HUQ£QGH]�5RGU¯JXH]��-RV«�-XOLR��/D�MXVWLFLD�FRQVWLWXFLRQDO�HXURSHD�DQWH�HO�VLJOR�
;;,���l��(GLFLµQ��0DGULG��7HFQRVܖ�����

)HUQ£QGH]�6HJDGR��)UDQFLVFR��/D�MXVWLFLD�FRQVWLWXFLRQDO�DQWH�HO�VLJOR�;;,��/D�SUR�
JUHVLYD�FRQYHUJHQFLD�GH�ORV�VLVWHPDV�DPHULFDQR�\�HXURSHR�NHOVHQLDQR��0«[LFR��
ܓ�����81$0

)HUUHU�0DF�*UHJRU�� (GXDUGR��/RV� WULEXQDOHV� FRQVWLWXFLRQDOHV� HQ� ,EHURDP«ULFD��
0«[LFR��)XQGDS�����ܑ

*RQ]£OH]�5LYDV��-XDQ�-RV«��$Q£OLVLV�GH�ORV�VLVWHPDV�GH�MXULVGLFFLµQ�FRQVWLWXFLRQDO��
0DGULG��&HQWUR�GH�(VWXGLRV�3RO¯WLFRV�\�&RQVWLWXFLRQDOHVܐ�����

+¦EHUOH��3HWHU��(O�WULEXQDO�FRQVWLWXFLRQDO�FRPR�WULEXQDO�FLXGDGDQR��WUDGXFFLµQ�
GH�-RDTX¯Q�%UDJH�&DPD]DQR��0«[LFR��)XQGDSܔ�����

-LQHVWD�/RER��(UQHVWR6ف��DOD�&RQVWLWXFLRQDO�GH�OD�&RUWH�6XSUHPD�GH�-XVWLFLDق�
�&RVWD�5LFD��� (Q�&UµQLFD� GH� WULEXQDOHV� FRQVWLWXFLRQDOHV� HQ� ,EHURDP«ULFD��
&RRUG�� (GXDUGR� )HUUHU�0DF�*UHJRU��0DGULG�%XHQRV�$LUHV�%DUFHORQD��
0DUFLDO�3RQV��81$0ܘ�����

-LQHVWD�/RER��(UQHVWR5ف��HIRUPD�D�OD�/H\�GH�OD�-XULVGLFFLµQ�&RQVWLWXFLRQDOق��
(Q����D³RV�GH� MXVWLFLD� FRQVWLWXFLRQDO� �������������6DQ� -RV«��81('�6DOD�
&RQVWLWXFLRQDOܘ�����

BBBBBBBBف��'HVD¯RV�\�RSFLRQHV�HQ�OD�UHIRUPD�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDOق��
(Q�5HYLVWD�GH�'HUHFKR�3¼EOLFR�1RV��������HQHUR�GLFLHPEUHܘ����

BBBBBBBBف��/HJLWLPDFLµQ�HQ�HO�FRQWURO�FRQFUHWR�\�DEVWUDFWR�GH�FRQVWLWXFLRQD�
OLGDGظ�&RVWD�5LFDقط��(Q�6HJXQGR�&RQJUHVR�&RORPELDQR�GH�'HUHFKR�3URFHVDO�
&RQVWLWXFLRQDO��WRPR�,,��9RO��,��&RRUG��(GXDUGR�$��9HODQG¯D��0HGHOO¯Q��9&�
(GLWRUHVܚ����

BBBBBBBBف��/D�FRQVWUXFFLµQ�GH�XQ�GHUHFKR�DGPLQLVWUDWLYR�FRP¼Q�LQWHUDPHUL�
FDQRق��(Q�5HYLVWD�,EHURDPHULFDQD�GH�'HUHFKR�3¼EOLFR�\�$GPLQLVWUDWLYR��$³R�
����1Rܚ��������

-LQHVWD�/RER��(UQHVWRف��&RQWURO�GH�FRQYHQFLRQDOLGDG�HMHUFLGR�SRU�ORV�WULEXQDOHV�
\�VDODV�FRQVWLWXFLRQDOHVق��(Q�(O�FRQWURO�GLIXVR�GH�FRQYHQFLRQDOLGDG��&RRUG��
(��)HUUHU�0DF�*UHJRU��0«[LFR��)XQGDSܛ����

/¸VLQJ��1RUEHUW��/D�MXULVGLFFLRQDOLGDG�FRQVWLWXFLRQDO�HQ�/DWLQRDP«ULFD��0DGULG��
'\NLQVRQ�\�.RQUDG�$GHQDXHU�6WLXQJ�����ܑ�

3HUJRUDUR��/XFLR��/D�MXVWLFLD�FRQVWLWXFLRQDO��8QD�SHUVSHFWLYD�FRPSDUDGD��0DGULG���
'\NLQVRQܓ�������
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5RXVVHDX��'RPLQLTXH��/D�MXVWLFLD�FRQVWLWXFLRQDO�HQ�(XURSD��0DGULG��&HQWUR�GH�
(VWXGLRV�3RO¯WLFRV�\�&RQVWLWXFLRQDOHV�����ܑ

6FKPLWW��&DUO��/D�GHIHQVD�GH�OD�&RQVWLWXFLµQ���GD��(GLFLµQ��WUDGXFFLµQ�GH�0DQXHO�
6£QFKH]�6DUWR��0DGULG��7HFQRV�����ܗ





Contextos sociales en la 
declaración 

de los derechos fundamentales 
en República Dominicana

PANEL

Mag. Leyda Margarita Piña Medrano,
primera sustituta de presidente del Tribunal Constitucional

Mag. José Alberto Cruceta Almánzar,
miembro de la Primera Sala de la Suprema Corte de Justicia

Lic. Cristóbal Rodríguez Gómez,
jurista experto en derecho constitucional



Mag. Leyda Margarita Piña Medrano
�
)XH�PLHPEUR�WLWXODU�GH�OD�-XQWD�&HQWUDO�(OHFWRUDO��������������FRRUGLQD�

GRUD�GHO�£UHD�GH�5HIRUPD�D�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�HQ�OD�&RPLVLµQ�GH�
OD�5HIRUPD�\�0RGHUQL]DFLµQ�GHO�(VWDGR��������������PLHPEUR�GH�OD�&RPLVLµQ�
GH�-XULVWDV�SDUD�OD�5HIRUPD�D�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�������������\�GH�
OD�&RPLVLµQ�5HGDFWRUD�GHO�&µGLJR�GH�2UGHQDPLHQWR�GH�0HUFDGR�\�3URWHFFLµQ�
DO�&RQVXPLGRU��������������

&RQVXOWRUD�GHO�3URJUDPD�GH�$SR\R�SDUD�OD�5HIRUPD�\�0RGHUQL]DFLµQ�GHO�
(VWDGR�HQ�HO�$QWHSUR\HFWR�GH�/H\�2UJ£QLFD�GH�$GPLQLVWUDFLµQ�3¼EOLFD�������
������\�MXUDGR�HQ�ORV�FRQFXUVRV�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�SDUD�DVSLUDQWHV�
D�MXHFHV��

+D� VLGR�SURIHVRUD� WLWXODU�GH�'HUHFKR�&RPSDUDGR��+LVWRULD�GH� ODV� ,GHDV�
3RO¯WLFDV�\�)LORVR¯D�GHO�'HUHFKR��SURIHVRUD�LQYLWDGD�GH�OD�8QLGDG�SDUD�OD�3UR�
PRFLµQ�GH�OD�'HPRFUDFLD�\�GRFHQWH�HQ�HO�3URJUDPD�GH�IRUPDFLµQ�SDUD�MµYHQHV�
O¯GHUHV�GH�ORV�SDUWLGRV�SRO¯WLFRV�HQ�5'��FRRUGLQDGRUD�DFDG«PLFD�GH�OD�)DFXOWDG�
/DWLQRDPHULFDQD�GH�&LHQFLDV�6RFLDOHV�\�PLHPEUR�IXQGDGRUD�GHO� ,QVWLWXWR�GH�
'HUHFKR�GH�([SUHVLµQ�H�,QVSLUDFLµQ�)UDQFHVD��,'()���FDS¯WXOR�5'������
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mag. leyDa margariTa piña meDrano

El régimen constitucional de los derechos 
fundamentales y el impacto de las sentencias 

paradigmáticas del Tribunal Constitucional 
en la materia

Preliminares

/D�&RQVWLWXFLµQ�GRPLQLFDQD�GH������HVWDEOHFH�XQ�QXHYR�SDUDGLJPD�
UHVSHFWR�GHO�PRGHOR�GH�(VWDGR��DO�FRQVDJUDU�HQ�VX�DUW¯FXOR���TXH�
5HS¼EOLFD�'RPLQLFDQD�FRQVWLWX\H�XQ�(VWDGR�VRFLDO�\�GHPRFU£WLFR�

GH�GHUHFKR��IXQGDGR�HVHQFLDOPHQWH�HQ�HO�UHVSHWR�GH�OD�GLJQLGDG�KXPDQD��HO�
WUDEDMR��OD�VREHUDQ¯D�SRSXODU��OD�VHSDUDFLµQ�H�LQGHSHQGHQFLD�GH�ORV�SRGHUHV�
S¼EOLFRV�\�ORV�GHUHFKRV�IXQGDPHQWDOHV�

(Q�HVH�PRGHOR�GH�(VWDGR�� ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQVWLWX\HQ�
XQR�GH�ORV�HMHV�HVHQFLDOHV�\�HQ�HVH�VHQWLGR��HQ�HO�QXHYR�WH[WR�FRQVWLWXFLR�
QDO�VH�FRQVDJUµ�XQ�DPSOLR�FDW£ORJR�GH�GHUHFKRV�\�JDUDQW¯DV��HQWUH�HVWDV�OD�
FUHDFLµQ�GH�XQ�WULEXQDO�FRQVWLWXFLRQDO�OODPDGR�D�JDUDQWL]DU�OD�VXSUHPDF¯D�
GH�OD�&RQVWLWXFLµQ��OD�GHIHQVD�GHO�RUGHQ�FRQVWLWXFLRQDO�\�OD�SURWHFFLµQ�GH�
ORV��GHUHFKRV�IXQGDPHQWDOHV��$UW�������

(Q�WDO�YLUWXG��VH�SUHVHQWDU£�XQD�YLVLµQ�GHVFULSWLYD�GHO�U«JLPHQ�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��DV¯�FRPR�XQD�SDQRU£PLFD�GH�ODV�VHQWHQFLDV�SDUD�
GLJP£WLFDV�GLFWDGDV�HQ������SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�ODV�FXDOHV�
VH�IRUWDOHFH�HO�UHIHULGR�U«JLPHQ�
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I.  Régimen de derechos fundamentales 
  en República Dominicana

1.1. Concepto de derechos fundamentales

3DUD�HO� MXULVWD� LWDOLDQR�/XLJL�)HUUDMROL��VRQ�GHUHFKRV�IXQGDPHQWDOHV�
WRGRV�DTXHOORV�GHUHFKRV� VXEMHWLYRV�TXH�FRUUHVSRQGHQ�XQLYHUVDOPHQWH�D�
WRGRV�ORV�VHUHV�KXPDQRV�GRWDGRV�GHO�VWDWXV�GH�SHUVRQDV��GH�FLXGDGDQRV�R�
SHUVRQDV�FRQ�FDSDFLGDG�SDUD�REUDU���

3RU� VX�SDUWH�� HO� SURIHVRU�DQF«V�/RXLV�)DYRUHX� FRQVLGHUD�TXH�SRU�
GHUHFKRV�IXQGDPHQWDOHV�HV�QHFHVDULR�FRPSUHQGHU�

�ً��HO�FRƎXQWR�GH�ORV�GHUHFKRV�\�OLEHUWDGHV�UHFRQRFLGRV�
D� ODV� SHUVRQDV� ¯VLFDV� FRPR� D� ODV� SHUVRQDV�PRUDOHV� �GH�
GHUHFKR�SULYDGR�R�GH�GHUHFKR�S¼EOLFR�� HQ� YLUWXG�GH� OD�
&RQVWLWXFLµQ�SHUR�WDPEL«Q�GH�ORV�WH[WRV�LQWHUQDFLRQDOHV��
SURWHJLGRV�WDQWR�FRQWUD�HO�SRGHU�HMHFXWLYR�FRPR�FRQWUD�
HO�SRGHU� OHJLVODWLYR�SRU�HO� MXH]� FRQVWLWXFLRQDO�R�HO� MXH]�
LQWHUQDFLRQDO��

'H�ODV�DQWHULRUHV�GHQLFLRQHV�VH�SXHGHQ�H[WUDHU�ODV�QRWDV�GLVWLQWLYDV�
GHO�FRQFHSWR�GH�GHUHFKRV�IXQGDPHQWDOHV��

�ه 6RQ�GHUHFKRV�VXEMHWLYRV�R�OLEHUWDGHV�UHFRQRFLGDV�SRU�HO�(VWDGR�
�ه FRUUHVSRQGHQ�D�WRGDV�ODV�SHUVRQDV��¯VLFDV�R�PRUDOHV��
�ه JR]DQ�GH�UHFRQRFLPLHQWR�D�QLYHO�FRQVWLWXFLRQDO��SHUR�WDPEL«Q�HQ�WH[WRV�

LQWHUQDFLRQDOHV�
�ه VRQ�WXWHODEOHV��WDQWR�SRU�ORV�MXHFHV�QDFLRQDOHV�FRPR�SRU�ORV�MXHFHV�

LQWHUQDFLRQDOHV�

�ܐ /��)HUUDMROL��/RV�IXQGDPHQWRV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��7URWWD��0DGULGܐ�����
ܑ� /��)DYRUHX��������S�������HQ�+��$OFDO£�1RJXHLUD��'LJQLGDG�GH�OD�SHUVRQD��GHUHFKRV�IXQGDPHQ�

WDOHV��EORTXH�GH�FRQVWLWXFLRQDOLGDG�GH�GHUHFKRV�\�FRQWURO�GH�FRQYHQFLRQDOLGDG�5ܚ����HFXSHUDGR�
HO����GH�HQHUR�GH������GHVGH�KWWS���ZZZ�FUGF�XQLJH�LW�GRFV�DUWLFOHV�'LJQLGDG�SGI
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1.2. Características del régimen de los derechos 
  fundamentales

Los derechos fundamentales en el modelo del Estado social 
y democrático de derecho

/D�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQVWLWX\H�XQD�
SLHGUD�DQJXODU�GHQWUR�GH�OD�FO£XVXOD�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�
GHUHFKR��(Q�HIHFWR��HO�FRQVWLWX\HQWH�GRPLQLFDQR��DO�GLVH³DU�HO�QXHYR�SD�
UDGLJPD�GH�(VWDGR�HQ�OD�5HS¼EOLFD��H[SUHVµ�TXH�GLFKRV�GHUHFKRV�

D�� 6RQ�XQR�GH�ORV�HMHV�IXQGDPHQWDOHV�GHO�SDUDGLJPD�GHO�(VWDGR�VRFLDO�\�
GHPRFU£WLFR�GH�GHUHFKR��$UW�����

E�� 6RQ�XQD�GH�ODV�IXQFLRQHV�HVHQFLDOHV�GHO�(VWDGR��$UW�����

/D�LPSRUWDQFLD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�OD�FRQFHSFLµQ�GHO�
QXHYR�(VWDGR�GRPLQLFDQR�KD�VLGR�UHFRQRFLGD�SRU�HO�7ULEXQDO�&RQVWLWX�
FLRQDO�GRPLQLFDQR��DO�VH³DODU��O�IXQGDPHQWR�GH�OD�YLJHQFLD�UHDO�\�FRQ)ف�
FUHWD�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�UHVLGH�HQ�OD�HIHFWLYLGDG�
\�SUHYDOHQFLD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�VXV�JDUDQW¯DV��FRQVDJUDGRV�
HQ�OD�PLVPD�&RQVWLWXFLµQ�\�ODV�OH\HVق��6HQW��7&����������GH�IHFKD���GH�
RFWXEUH�GH�������

(V�GHFLU��HO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR�QR�VROR�FRQVLGHUD�
ORVف�GHUHFKRV�IXQGDPHQWDOHVق�SHU�VH��FRPR�HMHV�IXQGDPHQWDOHV�GHO�(VWDGR�
VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�HQ�5HS¼EOLFD�'RPLQLFDQD��VLQR�TXH�HQ�
VX�URO�GH�LQW«USUHWH�FRQVWLWXFLRQDO�OH�DJUHJDط�DGHP£V�GH�GLFKRV�GHUHFKRVط��
TXH�WDPEL«Qف�VXV�JDUDQW¯DV��FRQVDJUDGDV�HQ�OD�PLVPD�&RQVWLWXFLµQ�\�ODV�
OH\HVف�JR]DQ�GH�OD�PLVPD�FRQGLFLµQ��2EV«UYHVH�TXH�OD�VHQWHQFLD�QR�VROR�VH�
UHHUH�D�ODV�JDUDQW¯DV�IXQGDPHQWDOHV�VH³DODGDV�HQ�OD�&RQVWLWXFLµQ��$UWV��
��������VLQR�DGHP£V�ODV�JDUDQW¯DV�HVWDEOHFLGDV�HQف�ODV�OH\HVق�

(O�MXULVWD�FKLOHQR�+XPEHUWR�1RJXHLUD�$OFDO£���YDORUD�OD�LPSRUWDQFLD�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�HO�PRGHOR�GH�(VWDGR�VRFLDO�\�GHPRFU£WLFR�
GH�GHUHFKR�FXDQGR�VH³DOD�

�ܒ +��1RJXHLUD�$OFDO£ف��/RV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV�FRPR�GHUHFKRV��IXQ�
GDPHQWDOHV�HIHFWLYRV�HQ�HO�FRQVWLWXFLRQDOLVPR�GHPRFU£WLFR�ODWLQRDPHULFDQRق��(Q�(VWXGLRV�
&RQVWLWXFLRQDOHV��$³R�����1R�����6DQWLDJR��������SSܔ��������
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/RV�GHUHFKRV�IXQGDPHQWDOHV�R�KXPDQRV�FRQVWLWX\HQ�XQD�
XQLGDG�LQGLVROXEOH�SRUTXH�SURWHJHQ�OD�PLVPD�GLJQLGDG�GHO�
VHU�KXPDQR��(OOR�KDFH�D�WDOHV�GHUHFKRV��LQWU¯QVHFDPHQWH�
LQWHUUHODFLRQDGRV� H� LQGLYLVLEOHV�� WRGRV� FRQWULEX\HQ� D� OD�
PLVPD�SUR\HFFLµQ�\�GHVDUUROOR�GHO�VHU�KXPDQR��WDQWR�ORV�
GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�FRPR�ORV�GHUHFKRV�HFRQµPLFRV��
VRFLDOHV�\�FXOWXUDOHV��$VLPLVPR��QR�HV�SRVLEOH�FRQVLGHUDU�
OD�SDUWLFLSDFLµQ�DFWLYD�H�LJXDO�GH�WRGDV�ODV�SHUVRQDV�HQ�OD�
VRFLHGDG� VLQ� DVHJXUDU� \� JDUDQWL]DU� ORV� GHUHFKRV� IXQGD�
PHQWDOHV�\�XQ�QLYHO�E£VLFR�GH�MXVWLFLD�PDWHULDO��ORV�FXDOHV�
FRQVWLWX\HQ�FRQGLFLRQHV�HVHQFLDOHV�GH�XQ�DXW«QWLFR�(VWDGR�
FRQVWLWXFLRQDO�GHPRFU£WLFR

/D�PDWHULDOL]DFLµQ�GH�ORV�QHV�TXH�SHUVLJXH�HO�(VWDGR�VRFLDO�\�GHPR�
FU£WLFR�GH�GHUHFKR�QR�HV�SRVLEOH�VLQ�JDUDQWL]DU�GHELGDPHQWH�HO�HMHUFLFLR�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV��/D�GHPRFUDFLD�PRGHUQD�QR�HV�FRQFHELEOH�DO�
PDUJHQ�GHO�UHFRQRFLPLHQWR�\�SURWHFFLµQ�HVWDWDO�GH�ORV�GHUHFKRV�IXQGDPHQ�
WDOHV��(V�SRU�HOOR�TXH�HO�MXULVFRQVXOWR�PH[LFDQR�'DQLHO�%DUFHOµ�&µUGRED�
HVWDEOHFH�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQVWLWX\HQ�HO�IXQGDPHQWR�GHO�
RUGHQ�SRO¯WLFR�\�OD�SD]�VRFLDO��HOORV�FRQVWLWX\HQ�HO�RULJHQ�\�HO�Q�DO�TXH�
GHEH�GLULJLU�VX�DFFLµQ�HO�(VWDGR��SHUR�HVWD�QRFLµQ�VROR�HV�SUHGLFDEOH�HQ�HO�
VLVWHPD�SRO¯WLFR�GHPRFU£WLFR���

(V�GHFLU��OD�SURWHFFLµQ�\�HIHFWLYLGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
WLHQH�XQD�GREOH�GLPHQVLµQ��SRU�XQ�ODGR��VX�SUHVHUYDFLµQ�FRQWULEX\H�D�GDU�
VRQRP¯D�DO�SDUDGLJPD�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��SXHVWR�
TXH�HVWRV�GHUHFKRV�FRQVWLWX\HQ�VX�HMH�\�IXQFLµQ�HVHQFLDO��SRU�HO�RWUR��VX�
HIHFWLYLGDG�FRQVWLWX\H�QHFHVDULDPHQWH�XQ�UHFRQRFLPLHQWR�D� OD�GLJQLGDG�
KXPDQD��SXHV� ORV�PLVPRV�FRQWULEX\HQ�D� OD�SUR\HFFLµQ�\�GHVDUUROOR�GHO�
VHU�KXPDQR��(Q�OD�&RQVWLWXFLµQ�GRPLQLFDQD��OD�GLJQLGDG�WLHQH�XQD�WULSOH�
FRQGLFLµQ��HV�YDORU��HV�SULQFLSLR�\�HV�GHUHFKR�

�ܓ '��%DUFHOµ�&µUGRED�� �D/ف IXQFLµQ�GH� ORV�GHUHFKRV� IXQGDPHQWDOHV�GH� ODV�FRQVWLWXFLRQHV�
HVWDWDOHV�PH[LFDQDV��&RQWULEXFLµQ�D�OD�WHRU¯D�GH�OD�FRQVWLWXFLµQ�HVWDWDOق��(Q�/D�FLHQFLD�GHO�
GHUHFKR�SURFHVDO�FRQVWLWXFLRQDO��$³R����1R�������������SS���������
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'HUHFKRV�IXQGDPHQWDOHV�GH�ORV�H[WUDōHURV

/RV�H[WUDƎHURV�JR]DQ�GH� ORV�PLVPRV�GHUHFKRV� IXQGDPHQWDOHV�TXH�
ORV�GRPLQLFDQRV��VDOYR�TXH�OD�&RQVWLWXFLµQ�OHV�H[FOX\D�GH�DOJXQR�H[SUH�
VDPHQWH��$UW�������3RU�WDQWR��WRGRV�ORV�GHUHFKRV�IXQGDPHQWDOHV�LQVHUWRV�
HQ�QXHVWUR�3DFWR�)XQGDPHQWDO��DV¯�FRPR�ORV�TXH�VH�LQWHJUDQ�DO�VLVWHPD�
MXU¯GLFR�GRPLQLFDQR�SRU�OD�FO£XVXOD�DELHUWD�D�ORV�GHUHFKRV�KXPDQRV��$UW��
��ORV�GHUHFKRV�LQQRPLQDGRV�UHFRQRFLGRV�SRU�OD�MXULVSUXGHQFLD�FRQV\���ܓ�
WLWXFLRQDO�SXHGHQ�VHU�H[LJLGRV�MXGLFLDOPHQWH�SRU�ORV�H[WUDƎHURV��SXHV�OHV�
FRUUHVSRQGHQ��(QWUH�ORV�GHUHFKRV�TXH�QR�OHV�FRUUHVSRQGHQ��SRU�SURKLELFLµQ�
H[SUHVD�GH�OD�&RQVWLWXFLµQ��VH�GHVWDFDQ�ORV�GHUHFKRV�GH�FLXGDGDQ¯D��$UW��
���� UHFRQRFLGRV� ¼QLFDPHQWH� D� ORV� GRPLQLFDQRV�� 6LQ� HPEDUJR�� SXHGHQ�
HMHUFHU�HO�VXDJLR�HQ�HO�WHUULWRULR�QDFLRQDO�SDUD�HOHJLU�ODV�DXWRULGDGHV�GH�
VX�SD¯V�GH�RULJHQ��$UWܔ�����

Derechos fundamentales y derecho internacional

8QR�GH�ORV�JUDQGHV�DYDQFHV�GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD�GH������
HV�OD�LQWHJUDFLµQ�GH�ORV�GHUHFKRV�KXPDQRV�\�ODV�JDUDQW¯DV�SUHYLVWDV�HQ�ORV�
WUDWDGRV�LQWHUQDFLRQDOHV�GHELGDPHQWH�UDWLFDGRV�SRU�HO�&RQJUHVR�1DFLRQDO��

(Q�HVH�VHQWLGR��HO�FRQVWLWXFLRQDOLVWD�FKLOHQR�+XPEHUWR�$OFDO£�1R�
JXHLUD���VH³DOD�

�ً��ORV�RUGHQDPLHQWRV�FRQVWLWXFLRQDOHV�ODWLQRDPHULFDQRV�
KDQ�LGR�FRQVROLGDQGR�SURJUHVLYDPHQWH�HQ�ODV�FRQVWLWXFLR�
QHV�GHO�¼OWLPR�WHUFLR�GHO�VLJOR��\�OD�SULPHUD�G«FDGD�GHO�
VLJOR��OD�SHUVSHFWLYD�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�QR�
VRQ�VROR�ORV�GHUHFKRV�DVHJXUDGRV�HQ�HO�WH[WR�FRQVWLWXFLRQDO�
\� ORV�GHUHFKRV� LPSO¯FLWRV�� VLQR�TXH� LQWHJUDQ�FRQ� UDQJR�
FRQVWLWXFLRQDO� ORV�GHUHFKRV�HQ�VXV�DWULEXWRV�\�JDUDQW¯DV�
TXH�VH�HQFXHQWUDQ�DVHJXUDGRV�SRU�ORV�WUDWDGRV�LQWHUQD�
FLRQDOHV�UDWLFDGRV�\�YLJHQWHV��VLQ�SHUMXLFLR�GH�TXH�XQD�
FDQWLGDG�DSUHFLDEOH�GH�FRQVWLWXFLRQHV�RWRUJDQ�D�OD�IXHQWH�
LQWHUQDFLRQDO�FRQYHQFLRQDO�GH�GHUHFKRV�KXPDQRV�MHUDUTX¯D�
FRQVWLWXFLRQDOً�$V¯�OR�KD�HQWHQGLGR�WDPEL«Q�XQD�SDUWH�

�ܔ $OFDO£�1RJXHLUD��'LJQLGDG�GH�OD�SHUVRQD
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LPSRUWDQWH�GHO�FRQVWLWXFLRQDOLVPR�GHPRFU£WLFR�ODWLQRD�
PHULFDQR��HO�FXDO�HQ�PXFKRV�FDVRV�QR�VROR�LQFRUSRUD�DO�
GHUHFKR�LQWHUQR�FRPR�FRQVWLWXFLµQ�PDWHULDO�ORV�DWULEXWRV�\�
JDUDQW¯DV�GH�ORV�GHUHFKRV�HVHQFLDOHV�FRQWHQLGRV�HQ�WUDWDGRV�
LQWHUQDFLRQDOHV��VLQR�TXH�LQFRUSRUD�ORV�WUDWDGRV�LQWHUQD�
FLRQDOHV�GH�GHUHFKRV�KXPDQRV�FRPR�IXHQWHV�GHO�GHUHFKR�
FRQVWLWXFLRQDO�\�FRQ�UDQJR�GH�FRQVWLWXFLµQ�QR�VROR�PDWH�
ULDO��VLQR�TXH�WDPEL«Q�FRQ�UDQJR�GH�FRQVWLWXFLµQ�IRUPDO�

(VWD�LQWHJUDFLµQ�GHO�GHUHFKR�LQWHUQDFLRQDO�HQ�HO�GHUHFKR�FRQVWLWXFLRQDO�
GRPLQLFDQR�SURGXFLU£�XQ�JUDQ�LPSDFWR�HQ�HO�PXQGR�GHO�GHUHFKR��SXHV�HO�
MXH]��DO�PRPHQWR�GH�DSOLFDU�OD�QRUPD�VXSUHPD��\D�QR�WHQGU£�VRODPHQWH�OD�
&RQVWLWXFLµQ�FRPR�UHIHUHQFLD�MXU¯GLFD��VLQR�WDPEL«Q�HO�GHUHFKR�LQWHUQD�
FLRQDO�GH�ORV�GHUHFKRV�KXPDQRV�

Política de relaciones internacionales

/DV�UHODFLRQHV�LQWHUQDFLRQDOHV�GH�5HS¼EOLFD�'RPLQLFDQD�VH�IXQGDPHQ�
WDQ�HQ�HO�UHVSHWR�D�ORV�GHUHFKRV�IXQGDPHQWDOHV��$UW������QXPHUDOHV���\�����
(VWR�VLJQLFD�TXH�OD�GLSORPDFLD�\�OD�QHJRFLDFLµQ�GH�WUDWDGRV�R�DFXHUGRV�
LQWHUQDFLRQDOHV�GHEHQ�UHVSHWDU�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�ODV�SHUVRQDV��
&XDQGR�HO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR�HMHUFH�HO�FRQWURO�SUHYHQWLYR�
GH�FRQVWLWXFLRQDOLGDG�GH�XQ�WUDWDGR�LQWHUQDFLRQDO��REVHUYD�VL��VH�HQPDUFD�
GHQWUR�GH�OD�GLVSRVLFLµQ�GHO�DUW¯FXOR����GH�QXHVWUD�&DUWD�0DJQD��UHODWLYD�
DO�UHVSHWR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�ODV�UHODFLRQHV�LQWHUQDFLRQDOHV�

Incorporación de los tratados sobre derechos humanos 
al sistema de derechos fundamentales

(Q�YLUWXG�GHO�DUW¯FXORܓ����GH�OD�&RQVWLWXFLµQ��ORV�GHUHFKRV�KXPDQRV�
FRQWHQLGRV�HQ�WUDWDGRV�LQWHUQDFLRQDOHV�UDWLFDGRV�SRU�5HS¼EOLFD�'RPL�
QLFDQD� WLHQHQ� UDQJR� FRQVWLWXFLRQDO�� HQ� FRQVHFXHQFLD�� VH� LQFRUSRUDQ� DO�
FDW£ORJR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��

(VWD�GLVSRVLFLµQ�FRQVWLWXFLRQDO�UHVXOWD�FRPSOHPHQWDGD�SRU�HO�DUW¯FXOR�
����GH�OD�/H\�1¼P����������2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORVܖ
3URFHGLPLHQWRV�&RQVWLWXFLRQDOHV��GHO����GH�MXQLR�GH�������TXH�HVWDEOHFH�
TXH�ODV�LQWHUSUHWDFLRQHV�TXH�DGRSWHQ�R�KDJDQ�ORV�WULEXQDOHV�LQWHUQDFLRQDOHV�
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HQ�PDWHULD�GH�GHUHFKRV�KXPDQRV�FRQVWLWX\HQ�SUHFHGHQWHV�YLQFXODQWHV�SDUD�
ORV�SRGHUHV�S¼EOLFRV�\�WRGRV�ORV�µUJDQRV�GHO�(VWDGR��

Sistema de garantías de los derechos fundamentales

/D�LPSRUWDQFLD�FRQVWLWXFLRQDO�GH�XQ�VLVWHPD�GH�JDUDQW¯DV�GH�ORV�GHUH�
FKRV�IXQGDPHQWDOHV�TXHGD�HQ�HYLGHQFLD�DO�UHH[LRQDU�GHWHQLGDPHQWH�VREUH�
OD�OHJHQGDULD�DVH�GHO�LXVOµVRIR�LQJO«V��+��/��$��+DUW��RV�GHUHFKRV�QR/ف�
YDOHQ�VLQR�OR�TXH�YDOHQ�VXV�JDUDQW¯DVق��(Q�HIHFWR��ODV�JDUDQW¯DV�FRQVWLWX�
FLRQDOHV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�XQ�FRƎXQWR�GH�PHFDQLVPRV�
SURFHVDOHV�GLVH³DGRV�SDUD� UHVJXDUGDU� OD�SURWHFFLµQ�\� HIHFWLYLGDG�GH� ORV�
GHUHFKRV� IXQGDPHQWDOHV�� (O� MXULVWD� LWDOLDQR�/XLJL� )HUUDMROL�� H[SUHVD� DO�
DQDOL]DU�ODV�JDUDQW¯DV�FRQVWLWXFLRQDOHV��

�(Q�TX«�FRVD�FRQVLVWHQ�ODVف�JDUDQW¯DV�FRQVWLWXFLRQDOHVق"�
&RQ�HVWD�H[SUHVLµQ�VH�DOXGH�QRUPDOPHQWH�D�ODف�ULJLGH]ق�
GH�OD�&RQVWLWXFLµQ��HV�GHFLU��D�OD�QR�PRGLFDELOLGDG�GH�
ORV�SULQFLSLRV��GH�ORV�GHUHFKRV�\�GH�ORV�LQVWLWXWRV�HQ�HOOD�
SUHYLVWRV� VL�QR�HV�PHGLDQWH�SURFHGLPLHQWRV�GH� UHYLVLµQ�
DJUDYDGRV��\�DO�FRQWURO�MXULVGLFFLRQDO�GH�OD�FRQVWLWXFLRQD�
OLGDG�UHVSHFWR�GH�ODV�OH\HV�RUGLQDULDV�UH³LGDV�FRQ�DTXHOOD�

/D�H[LVWHQFLD�GH�JDUDQW¯DV�MXU¯GLFDV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�WLHQH�
FRPR�PLVLµQ�HVHQFLDO��DGHP£V�GH�UHVJXDUGDU�HO�UHFRQRFLPLHQWR�VRFLDO�GH�
HVWRV�GHUHFKRV��HO�IRUWDOHFLPLHQWR�GHO�HVWDWXV�GH�FLXGDGDQR�GHQWUR�GH�XQ�
QXHYR�PRGHOR�GH�(VWDGR�TXH�VXSRQH�XQ�QXHYR�WLSR�GH�FLXGDGDQ¯D��(Q�HVH�
VHQWLGR��HO�LXVOµVRIR�DOHP£Q�-¾UJHQ�+DEHUPDV��VH³DOD��

/Dف�GLJQLGDG�KXPDQDق�GHVHPSH³D�OD�IXQFLµQ�GH�XQ�VLV�
PµJUDIR�TXH�UHJLVWUD�OR�TXH�HV�FRQVWLWXWLYR�GH�XQ�RUGHQ�
GHPRFU£WLFR�OHJDO��D�VDEHU��SUHFLVDPHQWH�DTXHOORV�GHUHFKRV�
TXH� ORV� FLXGDGDQRV� GH� XQD� FRPXQLGDG� SRO¯WLFD� GHEHQ�

�ܕ /��)HUUDMROLف��/DV�JDUDQW¯DV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV2'��ق;$��&XDGHUQRV�GH�)LORVR़¯D�
GHO�'HUHFKR��1R������������SS�������

�ܖ -��+DEHUPDVف��(O�FRQFHSWR�GH�GLJQLGDG�KXPDQD�\�OD�XWRS¯D�UHDOLVWD�GH�ORV�GHUHFKRV�KXPD�
QRVق��(Q�5HYLVWD�'L£QRLD��9RO������1R������0«[LFR��PD\R�������SS������
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�ܗ -��/R]DQR�0LUDOOHVف��/RV�GHUHFKRV�IXQGDPHQWDOHV�\�VXV�JDUDQW¯DV�FRQVWLWXFLRQDOHV��HO�FDVR�
HVSD³ROق��(Q�/D�FLHQFLD�GHO�GHUHFKR�SURFHVDO�FRQVWLWXFLRQDO��$³R����1R�������������S������\�VV�

FRQFHGHUVH�D�V¯�PLVPRV�VL�VRQ�FDSDFHV�GH�UHVSHWDUVH�HQWUH�
V¯�� FRPR�PLHPEURV� GH� XQD� DVRFLDFLµQ� YROXQWDULD� HQWUH�
SHUVRQDV�OLEUHV�H�LJXDOHV��/D�JDUDQW¯D�GH�HVWRV�GHUHFKRV�
KXPDQRV�GD�RULJHQ�DO�HVWDWXV�GH�FLXGDGDQR�GH�TXLHQHV��
FRPR�VXMHWRV�GH�LJXDOHV�GHUHFKRV��WLHQHQ�OD�IDFXOWDG�GH�
H[LJLU�VHU�UHVSHWDGRV�HQ�VX�GLJQLGDG�KXPDQD�

/D�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�HVWDEOHFH�GRV�PRGDOLGDGHV�GH�JDUDQ�
W¯DV�SDUD�OD�HIHFWLYLGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��$UW�������JDUDQW¯DV�
MXULVGLFFLRQDOHV�\�JDUDQW¯DV�LQVWLWXFLRQDOHV�

A. Garantías jurisdiccionales de tutela de los derechos

6RQ�DTXHOODV�JDUDQW¯DV�SDUD�KDFHU�YDOHU�DQWH�ORV�WULEXQDOHV��\�VRQ�ODV�
VLJXLHQWHV�

�ه *DUDQW¯DV�GHO�GHELGR�SURFHVR
�ه +£EHDV�FRUSXV
�ه +£EHDV�GDWD
�ه $PSDUR

1) Garantías del debido proceso

(O�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�VH³DOD�XQD�VHULH�GH�JDUDQW¯DV�TXH�
GHEHQ�VHU�REVHUYDGDV�HQ�WRGR�SURFHVR�MXULVGLFFLRQDO��(Q�UHDOLGDG��VH�WUDWD�
GH�XQ�FRƎXQWR�GH�GHUHFKRV�SURFHVDOHV�TXH�SXHGHQ�KDFHU�YDOHU�ORV�MXVWLFLD�
EOHV�HQ�HO�FRQWH[WR�GH�XQ�MXLFLR��(VWDV�VXEJDUDQW¯DV�WDPEL«Q�VH�H[WLHQGHQ�
D�ODV�DFWXDFLRQHV�DGPLQLVWUDWLYDV�TXH�LPSOLTXHQ�OD�DIHFWDFLµQ�GH�GHUHFKRV�
VXEMHWLYRV��$UWܘ������

(O�DFDG«PLFR�HVSD³RO�-RUJH�/R]DQR�0LUDOOHV��UHVSHFWR�GHO�GHUHFKR�D�
OD�WXWHOD�MXGLFLDO�HIHFWLYD�\�HO�FRUUHVSRQGLHQWH�GHELGR�SURFHVR�HQ�(VSD³D��
VH³DOD�OR�VLJXLHQWH�
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(O�GHUHFKR�IXQGDPHQWDO�D�OD�WXWHOD�MXGLFLDO�HIHFWLYD�GHO�
DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�HVSD³ROD�LQWURGXFH�XQD�VHULH�
GH�GHUHFKRV�SURFHVDOHV�GH�FDU£FWHU�IXQGDPHQWDO�HQ�HO�VHQR�
GH� ORV� SURFHGLPLHQWRV� MXULVGLFFLRQDOHV�� DPSDUDQGR� DV¯� DO�
FLXGDGDQR�TXH�OXFKD�HQ�GHIHQVD�GH�VXV�GHUHFKRV�H�LQWHUHVHV�
OHJ¯WLPRV��6H�WUDWD�GH�HYLWDU�TXH�SRU�OD�PDQLGD�Y¯D�SURFHVDO�
TXHGHQ�VLQ�WXWHOD�ORV�GHUHFKRV�IXQGDPHQWDOHV��R�FRPR�VH�
³DOD�HO�DUW¯FXOR���GH�/H\�2UJ£QLFD�GHO�3RGHU�-XGLFLDO��RV/ف�
GHUHFKRV�\�OLEHUWDGHV�UHFRQRFLGRV�HQ�HO�FDS¯WXOR�VHJXQGR�
GHO�W¯WXOR�,�GH�OD�&RQVWLWXFLµQ�YLQFXODQ��HQ�VX�LQWHJULGDG��
D�WRGRV�ORV�MXHFHV�\�WULEXQDOHV�\�HVW£Q�JDUDQWL]DGRV�EDMR�OD�
WXWHOD�HIHFWLYD�GH� ORV�PLVPRVق�ً�$XQTXH�HVWH�')�RSHUD�
E£VLFDPHQWH�HQ�HO�£PELWR�GH�OD�MXULVGLFFLµQ�RUGLQDULD��QR�HV�
PHQRV�FLHUWR�TXH�FLHUWDV�PDQLIHVWDFLRQHV�GHO�PLVPR�WDPEL«Q�
VH�SUR\HFWDQ�VREUH� OD� MXULVGLFFLµQ�FRQVWLWXFLRQDO��HVWDQGR�
REOLJDGR�HO�7&�D�VX�UHVSHWR��VR�SHQD�GH�SRGHU�VHU�FRQGHQDGR�
SRVWHULRUPHQWH�SRU�HO�7('+��FRPR�\D�KD�VXFHGLGR��(V�HO�
FDVR�GHO�SULQFLSLR�GH�LQWHUGLFFLµQ�GH�ODV�GLODFLRQHV�LQGHELGDV�R�
HO�GH�SUHGHWHUPLQDFLµQ�GHO�MXH]�TXH�KD�GH�FRQRFHU�HO�DVXQWR�
R�HO�GHUHFKR�D�VHU�SDUWH�HQ�HO�SURFHVRً/RV�JDUDQWHVف�SRU�
H[FHOHQFLDق�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�ORV�MXHFHV�\�
PDJLVWUDGRV�GHO�3RGHU�-XGLFLDO�\�HO�7ULEXQDO�&RQVWLWXFLRQDO�

(QWUH�ORV�GHUHFKRV�SURFHVDOHV�TXH�FRQIRUPDQ�OD�JDUDQW¯D�FRQVWLWXFLRQDO�
GHO�GHELGR�SURFHVR��OD�&RQVWLWXFLµQ�GRPLQLFDQD�HQXPHUD�ORV�VLJXLHQWHV�
HQ�VX�DUW¯FXOR����

�ه -XVWLFLD�DFFHVLEOH��RSRUWXQD�\�JUDWXLWD�
�ه GHUHFKR�DO�SOD]R�UD]RQDEOH�\�DO�MXH]�LPSDUFLDO��
�ه GHUHFKR�D�TXH�VH�SUHVXPD�VX�LQRFHQFLD�
�ه GHUHFKR�D�XQ�MXLFLR�S¼EOLFR��RUDO�\�FRQWUDGLFWRULR�\�D�OD�� �

GHIHQVD�MXGLFLDO�
�ه SURKLELFLµQ�D�VHU�MX]JDGD�GRV�YHFHV�SRU�XQD�PLVPD�FDXVD��
�ه SURKLELFLµQ�GH�VHU�REOLJDGR�D�GHFODUDU�FRQWUD�V¯�PLVPR��
�ه SURKLELFLµQ�GH�VHU�MX]JDGR�VLQ�XQD�OH\�SUHH[LVWHQWH�DO�DFWR�
�ه QXOLGDG�GH�OD�SUXHED�LOHJDO��
�ه GHUHFKR�DO�UHFXUVR�
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2) Hábeas data

(V�XQD�DFFLµQ�MXGLFLDO�GHVWLQDGD�DO�DFFHVR�\�SURWHFFLµQ�GH�ORV�GDWRV�SHU�
VRQDOHV��/D�&RQVWLWXFLµQ�GRPLQLFDQD�OD�GHQH�HQ�ORV�VLJXLHQWHV�W«UPLQRV��

$UW¯FXOR�����+£EHDV�GDWD��7RGD�SHUVRQD�WLHQH�GHUHFKR�D�XQD�
DFFLµQ�MXGLFLDO�SDUD�FRQRFHU�GH�OD�H[LVWHQFLD�\�DFFHGHU�D�ORV�
GDWRV�TXH�GH�HOOD�FRQVWHQ�HQ�UHJLVWURV�R�EDQFRV�GH�GDWRV�
S¼EOLFRV�R�SULYDGRV�\��HQ�FDVR�GH�IDOVHGDG�R�GLVFULPLQDFLµQ��
H[LJLU�OD�VXVSHQVLµQ��UHFWLFDFLµQ��DFWXDOL]DFLµQ�\�FRQGHQ�
FLDOLGDG�GH�DTX«OORV��FRQIRUPH�D�OD�OH\��1R�SRGU£�DIHFWDUVH�
HO�VHFUHWR�GH�ODV�IXHQWHV�GH�LQIRUPDFLµQ�SHULRG¯VWLFD�

(VWD�PLVPD�FRQFHSFLµQ�HV�UHSURGXFLGD�OLWHUDOPHQWH�HQ�OD�GHQLFLµQ�
TXH�HO�DUW¯FXOR����GH�OD�/H\�Q¼P���������KDFH�UHVSHFWR�GH�HVWD�Y¯D�SURFH�
VDO��'LFKR�DUW¯FXOR�HVWDEOHFH�TXH�HO�SURFHGLPLHQWR�MXGLFLDO�D�VHJXLU�SDUD�
FRQRFHU�GH�ORV�K£EHDV�GDWD��HV�HO�PLVPR�TXH�VH�VLJXH�SDUD�FRQRFHU�GH�OD�
DFFLµQ�HQ�DPSDUR�

3) Hábeas corpus

(V�XQD�DFFLµQ�MXGLFLDO�TXH�LQWHUSRQH�XQD�SHUVRQD�DPHQD]DGD�R�SULYDGD�
GH�VX�OLEHUWDG��DUELWUDULD�H�LOHJDOPHQWH�SDUD�SURWHJHU�R�UHFXSHUDU�VX�OLEHUWDG�
DPEXODWRULD��(O�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�OD�GHQH��

$FFLµQ�GH�K£EHDV�FRUSXV��7RGD�SHUVRQD�SULYDGD�GH�VX�OLEHU�
WDG�R�DPHQD]DGD�GH�VHUOR��GH�PDQHUD�LOHJDO��DUELWUDULD�R�
LUUD]RQDEOH��WLHQH�GHUHFKR�D�XQD�DFFLµQ�GH�K£EHDV�FRUSXV�
DQWH�XQ�MXH]�R�WULEXQDO�FRPSHWHQWH��SRU�V¯�PLVPD�R�SRU�
TXLHQ�DFW¼H�HQ�VX�QRPEUH��GH�FRQIRUPLGDG�FRQ� OD� OH\��
SDUD� TXH� FRQR]FD� \� GHFLGD�� GH� IRUPD� VHQFLOOD�� HIHFWLYD��
U£SLGD�\�VXPDULD��OD�OHJDOLGDG�GH�OD�SULYDFLµQ�R�DPHQD]D�
GH�VX�OLEHUWDG�

/D�UHIHULGD�OH\�Q¼P���������HVWDEOHFH�HQ�VX�DUW¯FXOR����TXH�HO�SUR�
FHGLPLHQWR�MXGLFLDO�D�VHJXLU�HQ�PDWHULD�GH�K£EHDV�FRUSXV�HV�HO�HVWDEOHFLGR�
HQ�HO�&µGLJR�3URFHVDO�3HQDO��$UWV������������
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$GHP£V�GH�JDUDQWL]DU�OD�OLEHUWDG�DPEXODWRULD�GHO�LQGLYLGXR��HO�DUW¯FXOR�
����GHO�&µGLJR�3URFHVDO�3HQDO�HVWDEOHFH�TXH�HO�PHFDQLVPR�GHO�K£EHDV�
FRUSXV�SXHGH�VHU�XWLOL]DGR�SDUD�HYLWDU�TXH�XQD�SHUVRQD�SULYDGD�GH�OLEHUWDG�
SXHGD�VHU�WUDVODGDGD�LUUHJXODUPHQWH�IXHUD�GHO�WHUULWRULR�QDFLRQDO�

4) Acción de amparo

$FFLµQ�MXGLFLDO�RULHQWDGD�D�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
(O�DUW¯FXOR����GH�OD��&RQVWLWXFLµQ�GRPLQLFDQD��FRQFHSWXDOL]D�OD�DFFLµQ�GH�
DPSDUR�EDMR�ORV�VLJXLHQWHV�W«UPLQRV�

$FFLµQ� GH� DPSDUR��7RGD� SHUVRQD� WLHQH� GHUHFKR� D� XQD�
DFFLµQ�GH�DPSDUR�SDUD�UHFODPDU�DQWH�ORV�WULEXQDOHV��SRU�
V¯�R�SRU�TXLHQ�DFW¼H�HQ�VX�QRPEUH��OD�SURWHFFLµQ�LQPH�
GLDWD�GH�VXV�GHUHFKRV�IXQGDPHQWDOHV��QR�SURWHJLGRV�SRU�HO�
K£EHDV�FRUSXV��FXDQGR�UHVXOWHQ�YXOQHUDGRV�R�DPHQD]DGRV�
SRU�OD�DFFLµQ�R�OD�RPLVLµQ�GH�WRGD�DXWRULGDG�S¼EOLFD�R�GH�
SDUWLFXODUHV��SDUD�KDFHU�HIHFWLYR�HO�FXPSOLPLHQWR�GH�XQD�
OH\�R�DFWR�DGPLQLVWUDWLYR��SDUD�JDUDQWL]DU�ORV�GHUHFKRV�H�
LQWHUHVHV�FROHFWLYRV�\�GLIXVRV��'H�FRQIRUPLGDG�FRQ�OD�OH\��
HO� SURFHGLPLHQWR� HV� SUHIHUHQWH�� VXPDULR�� RUDO�� S¼EOLFR��
JUDWXLWR�\�QR�VXMHWR�D�IRUPDOLGDGHV�

/D�/H\�Q¼P����������QR�VROR�HVWDEOHFH�WRGR�HO�SURFHGLPLHQWR�MXGLFLDO�
HQ�PDWHULD�GH�DPSDUR��VLQR�TXH�WDPEL«Q�FRQVDJUD�VX�FDU£FWHU�VXEVLGLDULR�
�$UW���������(O�DPSDUR�HV�FRQRFLGR�SRU�HO�MXH]�GH�SULPHUD�LQVWDQFLD�GHO�
OXJDU�GRQGH�VH�KD\D�PDQLIHVWDGR�HO�DFWR�X�RPLVLµQ�FXHVWLRQDGR�\�OD�GH�
FLVLµQ�GH�GLFKR�MXH]��SXHGH�VHU�UHFXUULGD�HQ�UHYLVLµQ�SRU�DQWH�HO�7ULEXQDO�
&RQVWLWXFLRQDO��HQ�FX\R�FDVR�HO�DVXQWR�VRPHWLGR�GHEH�HVWDU�UHYHVWLGR�GH�
OD�GHELGD�UHOHYDQFLD�R�WUDVFHQGHQFLD�FRQVWLWXFLRQDO���$UWV�����\������/H\�
Q¼P���������

([LVWHQ�HQ�QXHVWUD�QRUPDWLYD��YDULRV�WLSRV�GH�DPSDUR�

D�� (O�DPSDUR�RUGLQDULR��$UW������/H\�Q¼P���������
E�� /RV�DPSDURV�HVSHFLDOHV�



100 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

�ه (O�DPSDUR�GH�FXPSOLPLHQWR��$UW�������/H\�Q¼P�����������(V�
DTXHO�RULHQWDGR�D�KDFHU�HIHFWLYR�HO�FXPSOLPLHQWR�GH�XQD�OH\�
R�DFWR�DGPLQLVWUDWLYR�

�ه (O�DPSDUR�FROHFWLYR��$UW�������/H\�Q¼P�����������(VW£�GHV�
WLQDGR��FRPR�VX�QRPEUH�OR�LQGLFD��D�OD�GHIHQVD�MXULVGLFFLRQDO�
GH�ORV�GHUHFKRV�FROHFWLYRV�

�ه (O�DPSDUR�HOHFWRUDO��$UW�������/H\�Q¼P�����������3URFXUD�OD�
SURWHFFLµQ�GH�ORV�GHUHFKRV�HOHFWRUDOHV�GH�ORV�FLXGDGDQRV�R�GH�
ORV�PLHPEURV�GH�ORV�SDUWLGRV�SRO¯WLFRV�

B. Garantías institucionales a cargo de los poderes públicos

1) Garantías del debido proceso administrativo (Art. 69.10)

/DV�QRUPDV�GHO�GHELGR�SURFHVR�DSOLFDU£Q�WDPEL«Q�SDUD�ODV�DFWXDFLRQHV�
GH�OD�$GPLQLVWUDFLµQ�3¼EOLFD��FXDQGR�VH�WUDWH�GH�YXOQHUDFLµQ�GH�GHUHFKRV�
HQ�HO�£PELWR�DGPLQLVWUDWLYR�GHO�(VWDGR�

2) Garantías normativas

a) Reserva de ley

/D�&RQVWLWXFLµQ�GH� OD�5HS¼EOLFD� HVWDEOHFH��GHQWUR�GH� ODV�JDUDQW¯DV�
QRUPDWLYDV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��TXH�VX�HMHUFLFLR�VROR�SXHGH�
VHU�UHJXODGR�SRU�OH\��UHVSHW£QGRVH�HO�FRQWHQLGR�HVHQFLDO�GHO�GHUHFKR�\�HO�
SULQFLSLR�GH�UD]RQDELOLGDG��$UWܓ�������(V�GHFLU��TXH�HV�DO�OHJLVODGRU�D�TXLHQ�
FRUUHVSRQGH�HVWDEOHFHU�HO�DOFDQFH�\�O¯PLWHV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
(VWD�GLVSRVLFLµQ�FRQVWLWX\H�XQ�DYDQFH�UHVSHFWR�GHO�U«JLPHQ�FRQVWLWXFLRQDO�
DQWHULRU��HQ�HO�FXDO�OD�DXWRULGDG�DGPLQLVWUDWLYD�SRG¯D�UHJXODU�HQ�DOJXQRV�
FDVRV�HO�HMHUFLFLR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

(O�FRQVWLWXFLRQDOLVWD�FRVWDUULFHQVH�6HUJLR�$UWDYLD��DQDOL]D�OD�LPSRU�
WDQFLD�GH�OD�UHVHUYD�GH�OH\�FRPR�JDUDQW¯D�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��

�ܘ 6��$UWDYLDف��/¯PLWHV�D� ODV�JDUDQW¯DV�FRQVWLWXFLRQDOHVق��(Q�/D�FLHQFLD�GHO�GHUHFKR�SURFHVDO�
FRQVWLWXFLRQDO��9RO�����1R�������������SS��������
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(Q�SULQFLSLR��VROR�SRU�UHVHUYD�GH�OH\�SRGU£�UHJXODUVH�HO�
HMHUFLFLR�GH� ORV�GHUHFKRV�\� OLEHUWDGHV� UHFRQRFLGRV��&RQ�
HOOR�� OR�TXH� VH� SUHWHQGH� HV� H[FOXLU� DO�(MHFXWLYR�� \� D� VX��
SURGXFFLµQ�QRUPDWLYD�SURSLD��Y¯D�UHJODPHQWR��GH�WRGD�SR�
VLELOLGDG�GH�LQFLGLU�VREUH�OD�UHJXODFLµQ�GH�HVWRV�GHUHFKRVً
(O�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�KD�FRQVLGHUDGR�TXH�OD�
UHVHUYD�GH�OH\�HQWUD³D�XQD�JDUDQW¯D�HVHQFLDO�GHO�(VWDGR�GH�
GHUHFKR��\�FRPR�WDO�GHEH�VHU�SUHVHUYDGR��6X�VLJQLFDGR�HV�
DVHJXUDU�TXH�OD�UHJXODFLµQ�GH�ORV�£PELWRV�GH�OLEHUWDG�TXH�
FRUUHVSRQGHQ�D�ORV�FLXGDGDQRV�GHSHQGD�H[FOXVLYDPHQWH�GH�
OD�YROXQWDG�GH�VXV�UHSUHVHQWDQWHV��SRU�OR�TXH�WDOHV�£PELWRV�
KDQ�GH�TXHGDU�H[HQWRV�GHO�(MHFXWLYR�\�GH�VXV�UHJODPHQWRV�

/D�UHVHUYD�GH�OH\�HV�XQD�GH�ODV�JUDQGHV�QRYHGDGHV�HQ�OD�PDWHULD�LP�
SOHPHQWDGD�SRU�OD�&RQVWLWXFLµQ�GHܙ����

/D�0DJ��/H\GD�0DUJDULWD�3L³D�0HGUDQR��MXH]D�SULPHUD�VXVWLWXWD�GHO�7ULEXQDO�&RQVWL�
WXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD�GXUDQWH�VX�SDUWLFLSDFLµQ�HQ�HO�SDQHO�
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b) Categoría de leyes que regulan derechos fundamentales

2WUD�GH�ODV�JDUDQW¯DV�QRUPDWLYDV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�DGLFLRQDO�
D�OD�JDUDQW¯D�GH�OD�UHVHUYD�GH�OH\�HV�HO�PDQGDWR�FRQVWLWXFLRQDO�GH�TXH�OD�OH\�
TXH�UHJXOH�R�FRQGLFLRQH�GHUHFKRV�IXQGDPHQWDOHV�GHEH�WHQHU�OD�FDWHJRU¯D�GH�
OH\�RUJ£QLFD��OD�FXDO�UHTXLHUH�SDUD�VX�DSUREDFLµQ�\�R�PRGLFDFLµQ�XQ�TXµUXP�
HVSHFLDO�GH�ODV�GRV�WHUFHUDV�SDUWHV�GH�ORV�PLHPEURV�SUHVHQWHV�HQ�OD�VHVLµQ�TXH�
D�WDOHV�QHV�FHOHEUH�FDGD�F£PDUD�GHO�&RQJUHVR�1DFLRQDO��$UW�������

3DUD�$UWDYLD��OD�UHVHUYD�GH�OD�OH\�RUJ£QLFD�SURFXUD�

�ً��XQD�IXQFLµQ�GH�JDUDQW¯D�DGLFLRQDO�TXH�FRQGXFH�D�UHGX�
FLU�VX�DSOLFDFLµQ�D�ODV�QRUPDV�TXH�HVWDEOH]FDQ�UHVWULFFLRQHV�
GH�HVRV�GHUHFKRV�\�OLEHUWDGHV�R�ODV�GHVDUUROOHQ�GH�PRGR�
GLUHFWR��HQ�FXDQWR�UHJXOHQ�DVSHFWRV�FRQVXVWDQFLDOHV�GH�ORV�
PLVPRV��H[FOX\HQGR�SRU�HQGH�DTXHOODV�RWUDV�TXH�DIHFWHQ�D�
HOHPHQWRV�QR�QHFHVDULRV�VLQ�LQFLGLU�GLUHFWDPHQWH�VREUH�VX�
£PELWR�GH�DSOLFDFLµQ�GH�PRGR�UHVWULFWLYR�\�H[FHSFLRQDO�

c) Reforma constitucional relativa al régimen de 
 los derechos fundamentales

&XDQGR�OD�UHIRUPD�FRQVWLWXFLRQDO�VH�UHHUD�DO�U«JLPHQ�GH�ORV�GHUHFKRV�
\�JDUDQW¯DV� IXQGDPHQWDOHV��GHEH�VHU�VRPHWLGD�D�UHIHU«QGXP�DSUREDWRULR�
�$UW������

$�OD�PD\RU¯D�UHTXHULGD�SDUD�DSUREDU�OD�UHIRUPD�FRQVWLWXFLRQDO�VH�DJUHJD�
OD�IRUPDOLGDG�GH�VRPHWHU�OD�UHIHULGD�UHIRUPD�D�XQ�UHIHU«QGXP�DSUREDWRULR�
HQ�FDVR�GH�DIHFWDU�HO�U«JLPHQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV���OR�FXDO�HV�
JDUDQW¯D�GH�OD�DPSOLD�SURWHFFLµQ�GHO�EORTXH�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

C. Autoridades y órganos públicos obligados a garantizar 
 los derechos fundamentales

/D�&RQVWLWXFLµQ�GRPLQLFDQD�HVWDEOHFH�FX£OHV�DFWRUHV�HVW£Q�REOLJDGRV�
D�JDUDQWL]DU�HO�UHFRQRFLPLHQWR��UHVSHWR�\�SOHQD�HIHFWLYLGDG�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV� HQ� OD� UHDOLGDG� VRFLDO��/DV� DXWRULGDGHV� \� µUJDQRV� S¼EOLFRV�
REOLJDGRV�VRQ�
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�ه /RV�WULEXQDOHV�RUGLQDULRV��PHGLDQWH�OD�WXWHOD�MXGLFLDO�HIHFWLYD�
� �$UW������
�ه /RV�SRGHUHV�S¼EOLFRV��HQ�HO�HMHUFLFLR�GH�VXV�IXQFLRQHV��$UW������
�ه (O�0LQLVWHULR�3¼EOLFR�HQ�HO�HMHUFLFLR�GH�VXV�DWULEXFLRQHV��$UW�������
�ه (O�7ULEXQDO�&RQVWLWXFLRQDO��$UW�������
�ه (O�'HIHQVRU�GHO�3XHEOR��$UW�������

/D�IRUPD�GH�JDUDQWL]DU�ORV�GHUHFKRV�IXQGDPHQWDOHV�VHU£�GLIHUHQWH�HQ�
IXQFLµQ�GHO�DFWRU�FRQVWLWXFLRQDOPHQWH�REOLJDGR�D�UHVJXDUGDUORV��(Q�HO�FDVR�
GH�ORV�WULEXQDOHV��HVD�JDUDQW¯D�VH�KDFH�HIHFWLYD�PHGLDQWH�OD�WXWHOD�MXGLFLDO�\�
HO�GHELGR�SURFHVR�MXULVGLFFLRQDO��HQ�FDPELR��ODV�DXWRULGDGHV�DGPLQLVWUDWLYDV�
GHO�(VWDGR�RHFHQ�JDUDQW¯DV�QRUPDWLYDV�\�GHO�GHELGR�SURFHVR�DGPLQLVWUDWLYR�
HQ�ORV�FDVRV�HQ�TXH�HVW«�HQ�MXHJR�OD�YXOQHUDFLµQ�GH�XQ�GHUHFKR�VXEMHWLYR�
GHO�DGPLQLVWUDGR�

Derechos fundamentales durante los estados 
de excepción (Art. 262)

/D�&RQVWLWXFLµQ�GRPLQLFDQD�UHFRQRFH�WUHV�HVWDGRV�GH�H[FHSFLµQ�

�ه (O�HVWDGR�GH�GHIHQVD��&XDQGR�VH�HQFXHQWUD�HQ�SHOLJUR�JUDYH�H�LQPL�
QHQWH�OD�VREHUDQ¯D�QDFLRQDO�H�LQWHJULGDG�WHUULWRULDO�SRU�DJUHVLµQ�DUPDGD�
H[WHUQD�

�ه (O�HVWDGR�GH�FRQPRFLµQ�LQWHULRU��6H�YHULFD�VL�H[LVWH�JUDYH�SHUWXUEDFLµQ�
GHO�RUGHQ�S¼EOLFR�TXH�DWHQWH�GH�PDQHUD�LQPLQHQWH�FRQWUD�OD�HVWDELOLGDG�
LQVWLWXFLRQDO��OD�VHJXULGDG�GHO�(VWDGR�R�OD�FRQYLYHQFLD�FLXGDGDQD�

�ه (O�HVWDGR�GH�HPHUJHQFLD��6H�GHFODUD�VL�RFXUUHQ�KHFKRV�GLVWLQWRV�D�ORV�
TXH�FDUDFWHUL]DQ�ORV�HVWDGRV�GH�GHIHQVD�\�GH�FRQPRFLµQ�LQWHULRU��\�TXH�
SHUWXUEHQ�GH�IRUPD�JUDYH�H�LQPLQHQWH�HO�RUGHQ�HFRQµPLFR��VRFLDO�R�
PHGLRDPELHQWDO�GHO�SD¯V�

/RV�HVWDGRV�GH�H[FHSFLµQ�VRQ�GHFODUDGRV�SRU�HO�SUHVLGHQWH�GH�OD�5HS¼�
EOLFD�FRQ�OD�DXWRUL]DFLµQ�GHO�&RQJUHVR�1DFLRQDO��/D�&RQVWLWXFLµQ�HVWDEOHFH�
TXH�GXUDQWH�ORV�HVWDGRV�GH�H[FHSFLµQ�ORV�GHUHFKRV�IXQGDPHQWDOHV��SXHGHQ�
VHU�VXVSHQGLGRV�R�QR�
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Estados de excepción
Derechos no suspendibles

(Art. 263)
Derechos suspendibles 

(Art. 266)
'HUHFKR�D�OD�YLGD /LEHUWDG�SHUVRQDO

'HUHFKR�D�OD�LQWHJULGDG�SHUVRQDO +£EHDV�FRUSXV
/LEHUWDG�GH�FRQFLHQFLD�\�FXOWRV ,QYLRODELOOLGDG�GHO�GRPLFLOLR

3URWHFFLµQ�D�OD�IDPLOLD /LEHUWDG�GH�WU£QVLWR
'HUHFKR�DO�QRPEUH /LEHUWDG�GH�H[SUHVLµQ
'HUHFKRV�GHO�QL³R /LEHUWDG�GH�DVRFLDFLµQ�\�UHXQLµQ

'HUHFKR�D�OD�QDFLRQDOLGDG ,QYLRODELOLGDG�GH�OD�FRUUHVSRQGHQFLD
'HUHFKR�GH�FLXGDGDQ¯D

'HUHFKR�D�OD�SHUVRQDOLGDG�MXU¯GLFD

/RV�DFWRV�DGRSWDGRV�GXUDQWH�XQ�HVWDGR�GH�H[FHSFLµQ�TXH�YXOQHUHQ�
GHUHFKRV�SURWHJLEOHV�R�DIHFWHQ�LUUD]RQDEOHPHQWH�GHUHFKRV�VXVSHQGLGRV��
HVW£Q�VXMHWRV�D�OD�DFFLµQ�GH�DPSDUR���3£UUDIR�GHO�$UW�����

Los derechos fundamentales en el ámbito de la justicia 
constitucional

/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�MXHJDQ�KR\�HQ�G¯D�XQ�SDSHO�SUHSRQ�
GHUDQWH�HQ�OD�SURWHFFLµQ�\�GHWHUPLQDFLµQ�GHO�DOFDQFH�GHO�FRQWHQLGR�HVHQ�
FLDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��(O�DFDG«PLFR�HVSD³RO�-RUJH�/R]DQR�
0LUDOOHV���H[SUHVD�HQ�HVH�VHQWLGR�

+R\�HQ�G¯D�ODV�FRUWHV�FRQVWLWXFLRQDOHV�HQ�ORV�DFWXDOHV�(V�
WDGRV�GHPRFU£WLFRV��\�VRFLDOHV��GH�GHUHFKR�GHVHPSH³DQ�
XQ�SDSHO�IXQGDPHQWDO�HQ�OD�FRQVWUXFFLµQ�\�GHIHQVD�GH�ORV�
''))��/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�KDQ�VXSHUDGR�PX\�
QRWDEOHPHQWH�HO�URO�RULJLQDULDPHQWH�DWULEXLGR�D�OD�MXVWLFLD�
FRQVWLWXFLRQDO�SRU�SDUWH�GH�.HOVHQ��6L�RULJLQDULDPHQWH�HO�
7&�HUD�XQ�O¯PLWH�R�XQ�µUJDQR�GH�FRQWURO�GH�OD�REUD�GHO�

�ܙ /R]DQR�0LUDOOHVف��/RV�GHUHFKRV�IXQGDPHQWDOHVًق
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3RGHU�/HJLVODWLYR��OD�OH\���KR\�HQ�G¯D�OD�MXVWLFLD�FRQVWLWX�
FLRQDO�YD�PXFKR�P£V�DOO£��HQ�FXDQWR�TXH�\D�IRUPD�SDUWH�
HVHQFLDO�GHO�HMH�R�GHO�SHUQR�HQ�HO�TXH�VH�DVLHQWD�WRGR�HO�
VLVWHPD��SXHV�HV�HYLGHQWH�TXH�IRUPD�SDUWH�LQWHJUDQWH�HQ�OD�
DUWLFXODFLµQ�GH�DTXHOORV�µUJDQRV�TXH�GHWHUPLQDQ�OD�IRUPD�
GH�JRELHUQR�FRQFUHWD�GH�FDGD�(VWDGR�

Objeto de la justicia constitucional

/D�MXVWLFLD�FRQVWLWXFLRQDO�HVW£�RULHQWDGD�IXQGDPHQWDOPHQWH�D�OD�GHIHQ�
VD��LQWHUSUHWDFLµQ�\�DSOLFDFLµQ�GH�ORV�GHUHFKRV�\�OLEHUWDGHV�IXQGDPHQWDOHV�
�$UW�����/H\�Q¼P����������

Infracción constitucional

(O�GHVFRQRFLPLHQWR�GH�OD�LQWHUSUHWDFLµQ�DGHFXDGD�R�GH�OD�HIHFWLYLGDG�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQVWLWX\H�XQD�LQDFFLµQ�FRQVWLWXFLRQDO�
VDQFLRQDEOH�SRU�OD�MXVWLFLD�FRQVWLWXFLRQDO��$UW�����/H\���������

Principio de efectividad

7RGR�MXH]�R�WULEXQDO�GHEH�JDUDQWL]DU�OD�HIHFWLYD�DSOLFDFLµQ�GH�ORV�GHUH�
FKRV�IXQGDPHQWDOHV��SXGLHQGR�XWLOL]DU�ORV�PHGLRV�P£V�LGµQHRV�\�DGHFXDGRV�
D�ODV�QHFHVLGDGHV�FRQFUHWDV�GHO�FDVR��$UWܖ�����/H\�Q¼P����������

3ULQFLSLR�GH�RΘFLRVLGDG

7RGR�MXH]�R�WULEXQDO�GHEH�DGRSWDU�GH�RFLR�ODV�PHGLGDV�UHTXHULGDV�
SDUD�JDUDQWL]DU�HO�SOHQR�JRFH�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��$UWܖ������
/H\�Q¼P����������

Los derechos fundamentales y la relevancia constitucional

8QR�GH�ORV�FULWHULRV�SDUD�GHWHUPLQDU�VL�XQ�DVXQWR�WLHQH�R�QR�UHOHYDQFLD�
R�WUDVFHQGHQFLD�FRQVWLWXFLRQDO�HV�HO�KHFKR�GH�TXH�HO�FDVR�WHQJD�LPSRUWDQFLD�
SDUD�OD�GHWHUPLQDFLµQ�GHO�FRQWHQLGR��DOFDQFH�\�FRQFUHWD�SURWHFFLµQ�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��$UW�������/H\�Q¼P����������
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/D�UHOHYDQFLD�FRQVWLWXFLRQDO�VROR�HV�H[LJLEOH�HQ�GRV�VLWXDFLRQHV�SUR�
FHVDOHV�

D�� 3DUD�OD�DGPLVLELOLGDG�GHO�UHFXUVR�FRQVWLWXFLRQDO�GH�UHYLVLµQ�GH�VHQWHQ�
FLD�FXDQGR�VH�IXQGDPHQWH�HQ�YLRODFLµQ�D�GHUHFKRV�IXQGDPHQWDOHV�SRU�
SDUWH�GHO�MXH]�TXH�GLFWµ�OD�VHQWHQFLD��$UWܒ�������/H\�Q¼P����������

E�� 3DUD�OD�DGPLVLELOLGDG�GHO�UHFXUVR�GH�UHYLVLµQ�GH�OD�VHQWHQFLD�GLFWDGD�
SRU�HO�MXH]�GH�DPSDUR��$UW��������/H\�Q¼P����������

����� &ODVLΘFDFL´Q�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�OD���
 Constitución dominicana

/RV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�FODVLFDGRV�SRU�HO�FRQVWLWX\HQWH�GR�
PLQLFDQR�HQ�IXQFLµQ�GH�OD�WHRU¯D�GH�OD�JHQHUDFLµQ�GH�GHUHFKRV�GHO�MXULVWD�
VXHFR�.DUHO�9DVDN��(VWD�WHRU¯D�WLHQH�VXV�UD¯FHV�HQ�OD�GLYLVD�GH�OD�UHYROXFLµQ�
DQFHVD�GH�������OLEHUWDG��LJXDOGDG�\�DWHUQLGDG�

1.3.1. Derechos civiles y políticos

6RQ�DTXHOORV�GHUHFKRV�UHODFLRQDGRV�FRQ�OD�OLEHUWDG�\�SDUWLFLSDFLµQ�HQ�
OD�YLGD�SRO¯WLFD��(VW£Q�RULHQWDGRV�D�SURWHJHU�D�ORV�LQGLYLGXRV�GH�ORV�H[FHVRV�
GHO�(VWDGR��

Derechos civiles y políticos:

�ه 'HUHFKR�D�OD�YLGD��$UW������
�ه 'HUHFKR�D�OD�GLJQLGDG�KXPDQD��$UW������
�ه 'HUHFKR�D�OD�LJXDOGDG��$UW������
�ه 'HUHFKR�D�OD�LQWHJULGDG�SHUVRQDO��$UW������
�ه 'HUHFKR�DO�OLEUH�GHVDUUROOR�GH�OD�SHUVRQDOLGDG��$UW������
�ه 'HUHFKR�D�OD�LQWLPLGDG�\�DO�KRQRU�SHUVRQDO��$UW������
�ه 'HUHFKR�D�OD�OLEHUWDG�GH�FRQFLHQFLD�\�FXOWRV��$UW������
�ه 'HUHFKR�D�OD�OLEHUWDG�GH�WU£QVLWR��$UW������
�ه 'HUHFKR�D�OD�OLEHUWDG�GH�H[SUHVLµQ�H�LQIRUPDFLµQ��$UW������
�ه 'HUHFKRV�D�OD�OLEHUWDG�\�VHJXULGDG�SHUVRQDO��$UW������
�ه 'HUHFKR�D�OD�OLEHUWDG�GH�DVRFLDFLµQ��$UW������
�ه 'HUHFKR�D�OD�OLEHUWDG�GH�UHXQLµQ��$UW������
�ه 'HUHFKR�D�OD�WXWHOD�MXGLFLDO�HIHFWLYD�\�DO�GHELGR�SURFHVR��$UW������
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Derechos de ciudadanía (Art. 22)

�ه (OHJLU�\�VHU�HOHJLEOHV�
�ه 'HFLGLU�HQ�ORV�UHIHUHQGRV�
�ه (MHUFHU�HO�GHUHFKR�GH�LQLFLDWLYD�SRSXODU��OHJLVODWLYD�\�PXQLFLSDO�
�ه )RUPXODU�SHWLFLRQHV�D�ORV�SRGHUHV�S¼EOLFRV�
�ه 'HQXQFLDU�IDOWDV�GH�IXQFLRQDULRV�S¼EOLFRV�

1.3.2. Derechos económicos, sociales y culturales

6RQ�DTXHOORV�GHUHFKRV�TXH�GHPDQGDQ�GHO�(VWDGR�XQD�VHULH�GH�DFFLRQHV��
HVWUDWHJLDV�\�SURJUDPDV�SDUD�ORJUDU�TXH�ORV�LQGLYLGXRV�SXHGDQ�DFFHGHU�HQ�
FRQGLFLRQHV�GH�LJXDOGDG�\�JRFHQ�GH�PDQHUD�HIHFWLYD�HVWRV�GHUHFKRV�

Derechos económicos

�ه 'HUHFKR�D�OD�OLEHUWDG�GH�HPSUHVD��$UW������
�ه 'HUHFKR�GH�SURSLHGDG��$UW������
�ه 'HUHFKR�D�OD�SURSLHGDG�LQWHOHFWXDO��$UW������

Derechos sociales

�ه 'HUHFKRV�GHO�FRQVXPLGRU��$UW������
�ه 'HUHFKRV�GH�IDPLOLD��$UW������
�ه 'HUHFKRV�GH�ORV�PHQRUHV�GH�HGDG��$UW������
�ه 'HUHFKRV�GH�ODV�SHUVRQDV�GH�OD�WHUFHUD�HGDG��$UW������
�ه 'HUHFKRV�GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG��$UW������
�ه 'HUHFKR�D�OD�YLYLHQGD��$UW������
�ه 'HUHFKR�D�OD�VHJXULGDG�VRFLDO��$UW������
�ه 'HUHFKR�D�OD�VDOXG��$UW������
�ه 'HUHFKR�DO�WUDEDMR��$UW������
�ه 'HUHFKR�D�OD�HGXFDFLµQ��$UW������
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Derechos culturales y deportivos

Derechos culturales (Art. 64)

�ه 'HUHFKR�D�SDUWLFLSDU�HQ�OD�YLGD�FXOWXUDO��$UW������
�ه 'HUHFKR�GH�DFFHVR�\�GLVXWH�D���$UW������
� ��%LHQHV�\�VHUYLFLRV�FXOWXUDOHV�
� ��$YDQFHV�FLHQW¯FRV�
� ��3URGXFFLµQ�DUW¯VWLFD�\�OLWHUDULD�

Derechos deportivos (Art. 65)

'HUHFKR�GH�WRGD�SHUVRQD�D�
�ه /D�HGXFDFLµQ�¯VLFD�
�ه $O�GHSRUWH�
�ه /D�UHFUHDFLµQ�

1.3.3. Derechos colectivos y difusos (Art. 66)

6RQ�DTXHOORV�GHUHFKRV�TXH�WLHQGHQ�D�JDUDQWL]DU�OD�VROLGDULGDG��OD�LGHQ�
WLGDG�\�HO�PHGLRDPELHQWH�VDQR�

�ه 'HUHFKR�DO�PHGLR�DPELHQWH��$UWܕ������
�ه 'HUHFKR� D� OD� SUHVHUYDFLµQ� GHO� SDWULPRQLR� FXOWXUDO�� KLVWµULFR��

XUEDQ¯VWLFR��DUW¯VWLFR��DUTXLWHFWµQLFR�\�DUTXHROµJLFR��$UWܕ������

1.4. Los derechos fundamentales innominados

Derechos innominados o implícitos

(O�DUW¯FXORܓ����GH�OD�&RQVWLWXFLµQ�HVWDEOHFH�OD�FO£XVXOD�GH�ORV�GHUH�
FKRV�LQQRPLQDGRV�DO�VH³DODU�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�LGHQWLFDGRV�
HQ�OD�&RQVWLWXFLµQف�QR�WLHQHQ�FDU£FWHU�OLPLWDWLYR�\��SRU�FRQVLJXLHQWH��QR�
H[FOX\HQ�RWURV�GHUHFKRV�\�JDUDQW¯DV�GH�LJXDO�QDWXUDOH]Dق�
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�ܚ *��%LGDUW�&DPSRVف��/RV�GHUHFKRV�QR�HQXPHUDGRV�HQ�VX�UHODFLµQ�FRQ�HO�GHUHFKR�FRQVWLWX�
FLRQDO�\�HO�GHUHFKR��LQWHUQDFLRQDO��9ق,,�&RQJUHVR�,EHURDPHULFDQR�GH�'HUHFKR�&RQVWLWXFLRQDO�
8QLYHUVLGDG�1DFLRQDO�$XWµQRPD�GH�0«[LFR��0«[LFR��������SSܜ�������

3DUD�HO�FRQVWLWXFLRQDOLVWD�DUJHQWLQR�%LGDUW�&DPSRV�����

&XDQGR�KDEODPRV�GH�GHUHFKRV�QR�HQXPHUDGRV��WHQHPRV�
SRU� HVR�� TXH� DRQWDU� XQD� GREOH� LPSOLFLWXG�� OD� GH� ORV�
GHUHFKRV� TXH� QR� WLHQHQ� QRUPD� GH� FRQVWDQFLD�� \� OD� GH�
PXFKRV�FRQWHQLGRV�TXH�FRQHUHQ�GHVDUUROORV�D�GHUHFKRV�
�HQXPHUDGRV��\�TXH�YDQ�VXP£QGRVH�D�ORV�FRQWHQLGRV�WUDف
GLFLRQDOPHQWH�FRQRFLGRVق�

/D� WHRU¯D� GH� ORV� GHUHFKRV� LQQRPLQDGRV� FRPSRUWD�� SRU� WDQWR�� GRV�
GLPHQVLRQHV��HO�UHFRQRFLPLHQWR�GH�GHUHFKRV�QR�H[SOLFLWDGRV�HQ�QLQJ¼Q�
WH[WR�\��SRU�RWUR��HO�GHVDUUROOR�GH�GHUHFKRV�\D�HQXPHUDGRV�HQ�OD�&RQVWL�
WXFLµQ��(O�7ULEXQDO�&RQVWLWXFLRQDO�KD�WHQLGR�OD�RSRUWXQLGDG�GH�HVWDEOHFHU�
GHUHFKRV�LQQRPLQDGRV�GHQWUR�GHO�FRQWHQLGR�R�GHVDUUROOR�GH�RWUR�GHUHFKR�
IXQGDPHQWDO��WDO�\�FRPR�VH�H[SUHVD�HQ�OD�6HQWHQFLD�7&����������GH�IH�
FKD���GH�MXOLR�GH������HQ�OD�FXDO�VH�UHFRQRFLµ�HOف�GHUHFKR�D�OD�GHOLGDG�
HPSUHVDULDOق�FRPR�GHULYDFLµQ�DO�GHUHFKR�D�OD�OLEUH�HPSUHVD��$V¯�PLVPR��
HQ�OD�6HQWHQFLD�7&����������GH�IHFKD����GH�DJRVWR�GH�������HO�7ULEXQDO�
FRQJXUµ�D�SDUWLU�GH�ODV�GLVSRVLFLRQHV�GHO�DUW¯FXOR������GH�OD�&RQVWLWXFLµQ��
HO�GHUHFKR�GH�DFFHVR�D�OD�SURSLHGDG�LQPRELOLDULD��

/RV�GHUHFKRV�LQQRPLQDGRV�VROR�SXHGHQ�VHU�UHFRQRFLGRV�SRU�HO�7UL�
EXQDO�&RQVWLWXFLRQDO��SXHV�VX�SUHFHGHQWH�WLHQH�FDU£FWHU�YLQFXODQWH�HUJD�
RPQHV�\�HV�HO�TXH�SXHGH�GHWHUPLQDU�TXH�WDO�R�FXDO�GHUHFKR�LPSO¯FLWR�HV�
IXQGDPHQWDO��SRU�VHU�HO�¼OWLPR�LQW«USUHWH�GH�OD�&RQVWLWXFLµQ��

1.5. Reglas constitucionales de interpretación de los   
 derechos fundamentales

$XQTXH�ODV�UHJODV�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�WUDGLFLRQDOPHQWH�VH�
GHMDQ�D�FULWHULR�GHO�MXH]��HO�FRQVWLWX\HQWH�GRPLQLFDQR�TXLVR��VLQ�HPEDUJR��
YLQFXODU�D�ORV�MXHFHV�UHVSHFWR�GH�UHJODV�HVSHF¯FDV�GH�REOLJDWRULR�FXPSOL�
PLHQWR�DO�YHQWLODU�ORV�FDVRV�VRPHWLGRV�D�VX�FRQVLGHUDFLµQ��(VWDV�UHJODV�GHEHQ�
VHU�REVHUYDGDV��DXQ�VH�WUDWH�GH�XQD�LQWHUSUHWDFLµQف�GH�OD�&RQVWLWXFLµQق��DO�
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LQWHUSUHWDU�GHUHFKRV�R�QRUPDV�FRQVWLWXFLRQDOHV��R�GH�XQD�LQWHUSUHWDFLµQ�
�FXDQGR�VH�WUDWH�GH�OD�LQWHUSUHWDFLµQ�GH�QRUPDV��قGHVGH�OD�&RQVWLWXFLµQف
LQDFRQVWLWXFLRQDOHV���

/DV�UHJODV�LQWHUSUHWDWLYDV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��H[LJLGDV�SRU�
OD�&RQVWLWXFLµQ�GRPLQLFDQD��VRQ�

�ه /RV�WULEXQDOHV�\�ODV�DXWRULGDGHV�S¼EOLFDV��SRGHUHV�S¼EOLFRV��LQWHUSUHWDQ�
OD�&RQVWLWXFLµQ�GHQWUR�GH� VX�£PELWR�FRPSHWHQFLDO� �$UWܓ�������/D�
¼OWLPD�SDODEUD�HQ�PDWHULD�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�OD�WLHQH�HO�
7ULEXQDO�&RQVWLWXFLRQDO��$UW�������

�ه /DV�QRUPDV�UHODWLYDV�D�GHUHFKRV�IXQGDPHQWDOHV�\�VXV�JDUDQW¯DV�VH�LQ�
WHUSUHWDQ�HQ�HO�VHQWLGR�P£V�IDYRUDEOH�DO�WLWXODU�GH�ORV�GHUHFKRV��$UW��
���ܓ�

�ه (Q�FDVR�GH�FRQLFWR�HQWUH�GHUHFKRV�IXQGDPHQWDOHV��VH�GHEHQ�DUPRQL]DU�
ORV�ELHQHV�H�LQWHUHVHV�SURWHJLGRV�SRU�OD�&RQVWLWXFLµQ��$UWܓ������

�ه &XDQGR�KD\D�FRQLFWR�HQWUH�GLIHUHQWHV�QRUPDV�GHO�EORTXH�GH�FRQV�
WLWXFLRQDOLGDG�SUHYDOHFHU£�OD�TXH�VHD�P£V�IDYRUDEOH�DO�WLWXODU�GHO�GH�
UHFKR�IXQGDPHQWDO��SULQFLSLR�GH�IDYRUDELOLGDG���$UWܖ�����/H\�Q¼P��
��������

(O�7ULEXQDO�&RQVWLWXFLRQDO�KD�UHDOL]DGR�XQD�DUPRQL]DFLµQ�GH�GHUH�
FKRV�IXQGDPHQWDOHV�HQ�FRQLFWR��SULQFLSLR�GH�FRQFRUGDQFLD�SU£FWLFD���HQ�
FXPSOLPLHQWR�GH�OD�UHJOD�HVWDEOHFLGD�HQ�HO�DUW¯FXORܓ����GH�OD�&RQVWLWXFLµQ�
GH�OD�5HS¼EOLFD��7XYR�OD�RSRUWXQLGDG�GH�KDFHUOR�HQ�ORV�VLJXLHQWHV�FDVRV�

• Sentencia TC/0011/12, de fecha 3 de mayo de 2012. 
&RQLFWR�HQWUH�HO�GHUHFKR�D�OD�LQIRUPDFLµQ�\�GHUHFKR�D�OD�LQWLPLGDG�

SHUVRQDO��(Q�HVWH�FDVR�VH� WUDWDED�GH� LQIRUPDFLRQHV�UHODFLRQDGDV�FRQ�HO�
LQJUHVR�\�VDOLGD�GHO�SD¯V�GH�FLXGDGDQRV�SRU�SDUWH�GH�XQD�HPSUHVD�SULYDGD�
DFUHHGRUD� GH� ORV�PLVPRV�� (O� WULEXQDO� GLR� SUHHPLQHQFLD� DO� GHUHFKR� GH�
LQWLPLGDG�SHUVRQDO�

• Sentencia TC/0042/12, de fecha 21 de septiembre de 2012. 
&RQLFWR�HQWUH�HO�GHUHFKR�D�OD�LQIRUPDFLµQ�\�GHUHFKR�D�OD�LQWLPLGDG��

(Q�HVWH�FDVR�VH�WUDWDED�GH�XQ�FLXGDGDQR�TXH�VROLFLWDED�D�OD�&£PDUD�GH�
'LSXWDGRV�LQIRUPDFLµQ�UHVSHFWR�GHO�QRPEUH�\�VDODULR�GH�VXV�DVHVRUHV��(O�
7ULEXQDO�FRQVLGHUµ�TXH�DO�WUDWDUVH�GH�VHUYLGRUHV�S¼EOLFRV�HVDV�LQIRUPDFLRQHV�
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GHE¯DQ�VHUYLUVH�D�OD�FLXGDGDQ¯D��VDOYR�OD�F«GXOD�GH�LGHQWLGDG�\�SHUVRQDO��TXH�
FRQVWLWX\H�XQ�GDWR�VHQVLEOH�R�SULYDGR�GHO�LQGLYLGXR�

2. Impacto de las sentencias paradigmáticas del 
 Tribunal Constitucional en el régimen de los 
 derechos fundamentales

2.1. Roles del Tribunal Constitucional frente a los 
  derechos fundamentales

3DUD�HO�SURIHVRU�DQF«V��'RPLQLTXH�5RXVVHDXف��ORV�WULEXQDOHV�FRQV�
WLWXFLRQDOHV�VRQ�OD�JDUDQW¯D�\�VDOYDJXDUGD�GH�OD�OLEHUWDG�LQGLYLGXDO�\�FRQ�
FDU£FWHU�P£V�JHQHUDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق�����(VWH�URO�RULHQWDGR�
D�OD�JDUDQW¯D�\�GHIHQVD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQVWLWX\H��D�MXLFLR�
GHO�SURIHVRU�5RXVVHDX��XQ�LQVWUXPHQWR�GH�OHJLWLPDFLµQ�GH�ORV�WULEXQDOHV�
FRQVWLWXFLRQDOHV�FXDQGR�HVWD�GHIHQVD�GH�ORV�GHUHFKRV�VH�UHDOL]D�FRPR�PH�
FDQLVPR�GH�FRQWURO�GH�ORV�SRGHUHV�S¼EOLFRV��

$GHP£V�GH�OD�HFDFLD�YHUWLFDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�D�TXH�
VH�UHHUH�HO�SURIHVRU�5RXVVHDX��GHO�WLWXODU�GHO�GHUHFKR�HQWH�DO�(VWDGR��\�
TXH�GHEH�JDUDQWL]DU�HO�7ULEXQDO�&RQVWLWXFLRQDO��KD\�TXH�VH³DODU�WDPEL«Q�
OD�HFDFLD�KRUL]RQWDO�GH�GLFKRV�GHUHFKRV��GHO�WLWXODU�GHO�GHUHFKR�HQWH�
D�ORV�SDUWLFXODUHV���(Q�WRGR�FDVR��FRQVWLWX\H�XQD�GH�ODV�P£V�LPSRUWDQWHV�
PLVLRQHV�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�HQ�GHPRFUDFLD��UHEDV£QGRVH�HQ�
HVH�VHQWLGR�OD�QRFLµQ�FO£VLFD�GH�.HOVHQ�VREUH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�
FRPRف�OHJLVODGRUHV�QHJDWLYRVق��HVWR�HV��JXDUGLDQHV�GH�OD�FRQVWLWXFLRQDOLGDG�
FRQ�SRWHVWDG�SDUD�H[FOXLU�GHO�VLVWHPD�MXU¯GLFR�QRUPDV�TXH�FRQRQWHQ�OD�
/H\�)XQGDPHQWDO��KR\�HQ�G¯D�ORV�WULEXQDOHV�VRQ�P£V�TXH�HVR��MXULVGLFFLRQHV�
GH�SURWHFFLµQ�GH�GHUHFKRV�IXQGDPHQWDOHV���

)UHQWH�D�ORV�GHUHFKRV�IXQGDPHQWDOHV��HO�7ULEXQDO�&RQVWLWXFLRQDO�DVXPH�
ORV�VLJXLHQWHV�UROHV�

�ܛ '��5RXVVHDX��/D�MXVWLFLD�FRQVWLWXFLRQDO�HQ�(XURSD��&HQWUR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV�\�
3RO¯WLFRV��0DGULG��������SSܐ�������(Q�-��&£UGHQDV��$FHUFD�GH�OD�OHJLWLPLGDG�GHPRFU£WLFD�GHO�
MXH]�FRQVWLWXFLRQDO�5ܚ����HFXSHUDGR�HO����GH�DEULO�GH������GHVGH�KWWS���ELEOLR�MXULGLFDV�
XQDP�P[�OLEURV��������SGIܘ�
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a) Protección y efectividad del ejercicio de los derechos 
 fundamentales

(O�7ULEXQDO�&RQVWLWXFLRQDO�WLHQH�FRPR�PLVLµQ�HVHQFLDO��
HQWUH� RWUDV�� JDUDQWL]DU� OD� SURWHFFLµQ� \� HIHFWLYLGDG� GHO�
HMHUFLFLR� GH� ORV� GHUHFKRV� IXQGDPHQWDOHV� HQ�5HS¼EOLFD�
'RPLQLFDQD�� IDFXOWDG� TXH� VH� GHULYD� GH� ORV� DUW¯FXORV� ���
���\�����GH�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�\ܖ���GH�OD�
SUHDOXGLGD�/H\� Q¼P�� �VWD)�ܚ���� IDFXOWDG� SHUPLWH� DO�
WULEXQDO�HUUDGLFDU��GHQWUR�GH�OD�µUELWD�GHO�(VWDGR��WRGDV�ODV�
PHGLGDV�DGPLQLVWUDWLYDV�R�MXULVGLFFLRQDOHV�TXH�GLFXOWHQ��
OLPLWHQ�R�FRQGLFLRQHQ�LUUD]RQDEOHPHQWH�HO�HMHUFLFLR�GH�XQ�
GHUHFKR�IXQGDPHQWDO��6HQW��7&����������GH�IHFKD����GH�
RFWXEUH�GH�������
(Q� XQ�(VWDGR� VRFLDO� \� GHPRFU£WLFR� GH� GHUHFKR� ORJUDU�
HIHFWLYLGDG� FRQVWLWX\H� XQD� GH� ODV� IXQFLRQHV� HVHQFLDOHV�
HQ� HO� FXPSOLPLHQWR� \� SURWHFFLµQ�GH� ORV� GHUHFKRV� \� ODV�
JDUDQW¯DV�IXQGDPHQWDOHV�D�IDYRU�GH�VXV�FLXGDGDQRV��6HQW��
7&����������GH�IHFKD����GH�GLFLHPEUH�GH�������

(Q�HVWH�VHQWLGR��HO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR�WLHQH�XQ�GREOH�
URO��HO�SURDFWLYR�\�HO�FRHUFLWLYR�

(Q�FXDQWR�D�VX�URO�SURDFWLYR��JDUDQWL]D�OD�HIHFWLYLGDG�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�HVWDEOHFLHQGR�MXULVSUXGHQFLDOPHQWH�VX�FRQWHQLGR�HVHQFLDO��
FRQ�OR�TXH�VH�REOLJD�D�ODV�DXWRULGDGHV�S¼EOLFDV�\�D�ORV�SDUWLFXODUHV�OD�RE�
VHUYDFLµQ�\�UHVSHFWR�D�ORV�FRQWRUQRV�GHO�GHUHFKR�IXQGDPHQWDO�UHFRQRFLGR�
�HIHFWR�YLQFXODQWH�YHUWLFDO�GHO�SUHFHGHQWH��

(Q�FXDQWR�D�VX�URO�FRHUFLWLYR��DO�HUUDGLFDU�\�DQXODU�DTXHOORV�DFWRV��DF�
WXDFLRQHV�DGPLQLVWUDWLYDV�R�QRUPDV�MXU¯GLFDV�TXH�DIHFWDQ�R�GHVFRQRFHQ�ORV�
GHUHFKRV�IXQGDPHQWDOHV��HO�7ULEXQDO�JDUDQWL]D�FRQ�HOOR�VX�SOHQD�HIHFWLYLGDG�

b) La adecuada interpretación de los derechos fundamentales

(VWD�DWULEXFLµQ�VH�GHULYD�GH�OD�SDUWH�LQ�बQH�GHO�DUW¯FXOR���GH�OD�/H\�
Q¼P����������2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORV�3URFHGLPLHQWRV�
&RQVWLWXFLRQDOHV��
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(VWD�DGHFXDGD�LQWHUSUHWDFLµQ�WLHQH�GRV�YHUWLHQWHV�HQ�OD�SU£FWLFD�MXULV�
GLFFLRQDO�GHO�7ULEXQDO�&RQVWLWXFLRQDO�

1. Conceptualización de los derechos fundamentales
0HGLDQWH�VX�LQWHUSUHWDFLµQ��HO�7ULEXQDO�FRQWULEX\H�D�GHQLU�HO�FRQFHSWR�

GH�XQ�GHUHFKR�IXQGDPHQWDO�QR�GHQLGR�SRU�OD�&RQVWLWXFLµQ��3RU�HMHPSOR��
(Q�OD�6HQWHQFLD��7&����������GH�IHFKD����GH�VHSWLHPEUH�GH�������HO�7&�
GHQH�HO�GHUHFKR�D�OD�OLEHUWDG�GH�DVRFLDFLµQ�

/D�OLEHUWDG�GH�DVRFLDFLµQ�HV�XQR�GH�ORV�GHUHFKRV�KXPDQRV�
TXH�SRVLELOLWD��HVHQFLDOPHQWH��OD�XQLµQ�GH�SHUVRQDV�TXH�VH�
LGHQWLFDQ�FRQ�XQ�LQWHU«V�OHJ¯WLPR�\�TXH�SHUVLJXHQ�REMH�
WLYRV�O¯FLWRV��$VLPLVPR��RWRUJD�OD�SRVLELOLGDG�GH�FRQVWLWXLU�
DJUXSDFLRQHV�SHUPDQHQWHV�TXH�EXVFDQ�XQ�PLVPR�Q�

2. Determinación del núcleo o contenido esencial de los derechos 
fundamentales

3RU�HMHPSOR��(Q�OD�6HQWHQFLD�7&����������GH�IHFKD���GH�PD\R�GH�
������VH�GHOLPLWD�HO�FRQWHQLGR�HVHQFLDO�GHO�GHUHFKR�D�OD�LQIRUPDFLµQ�\�HO�
GHUHFKR�D�OD�LQWLPLGDG�SHUVRQDO�

(Q�OD�6HQWHQFLD�7&����������GH�IHFKD����GH�RFWXEUH�GH�������VH�GH�
OLPLWD�HO�FRQWHQLGR�HVHQFLDO�GHO��GHUHFKR�DO�MXH]�LPSDUFLDO�

2.2. Sentencias paradigmáticas del Tribunal Constitucional
         en materia de derechos fundamentales

a) Concepto

8QDف�VHQWHQFLD�SDUDGLJP£WLFDق�HV�DTXHOOD�FX\R�FRQWHQLGR�HV�VXVFHSWLEOH�
GH�UHIRUPDU�R�HQULTXHFHU�HO�PRGHOR�GH�MXVWLFD�FRQVWLWXFLRQDO�R�HO�U«JLPHQ�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�5HS¼EOLFD�'RPLQLFDQD�

&RPR�VDEHPRV��XQف�SDUDGLJPDق�HV�XQ�PRGHOR�FRQ�FDUDFWHU¯VWLFDV�GH�
QLGDV��SRU�WDQWR��FXDQGR�VH�KDEOD�GHف�VHQWHQFLD�SDUDGLJP£WLFDق��VH�DOXGH�
D�XQD�GHFLVLµQ�MXGLFLDO�VXVFHSWLEOH�GH�WUDQVIRUPDU�HO�PRGHOR�H[LVWHQWH��HQ�
HO�FDVR�GH�OD�HVSHFLH��HO�UHODWLYR�DO�HVWDWXWR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
HQ�OD�PHGLGD�TXH�HQULTXHFH�\�DPSO¯D�VX�DOFDQFH�\�FRQWHQLGR��'H�DOJXQD�
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PDQHUD��FRQ�HVWH�HMHUFLFLR�MXULVSUXGHQFLDO��HO�7ULEXQDO�&RQVWLWXFLRQDO�GR�
PLQLFDQR��SURGXFH�HO�IHQµPHQR�FRQRFLGR�SRU�ORV�FRQVWLWXFLRQDOLVWDV�QRU�
WHDPHULFDQRV��HQWUH�HVWRV�%UXFH�$FNHUPDQ��FRPRف�&RQVWLWXFLµQ�YLYLHQWHق�
�/LYLQJ�&RQVWLWXWLRQ���HV�GHFLU��XQD�WHRU¯D�GH�LQWHUSUHWDFLµQ�GLQ£PLFD�GH�
OD�&RQVWLWXFLµQ�HQ�OD�FXDO�VH�H[WLHQGH�HO�DOFDQFH�GH�ODV�QRUPDV�FRQVWLWX�
FLRQDOHV�UHODWLYDV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV��P£V�DOO£�GH�OD�LQWHQFLµQ�
RULJLQDO�GH�VXV�UHGDFWRUHV�����

(VWH�HMHUFLFLR�MXULVSUXGHQFLDO�GHO�7ULEXQDO�&RQVWLWXFLRQDO�UHVSHFWR�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��FRQVWLWX\H�XQ�DFHUYR�TXH�KD�FRQWULEXLGR�D�IRUWDOHFHU�
HO�U«JLPHQ�IRUPDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�5HS¼EOLFD�'RPLQLFDQD�

b) Sentencias paradigmáticas y su impacto en el régimen 
 de los derechos fundamentales

/DV�VHQWHQFLDV�SDUDGLJP£WLFDV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�PDWHULD�
GH�GHUHFKRV�IXQGDPHQWDOHV��GLFWDGDV�HQ�HO�D³R�������VRQ�ODV�VLJXLHQWHV�

1) Sent. TC/0007/12, de fecha 22 de marzo de 2012

&DVRV�GH�UHOHYDQFLD�FRQVWLWXFLRQDO�\�QDWXUDOH]D�GHO�UHFXUVR�GH�UHYLVLµQ�
GH�DPSDUR

D�� (VWDEOHFH�FDVRV�HQ�ORV�FXDOHV�VH�FRQJXUD�OD�UHOHYDQFLD�FRQVWLWXFLRQDO��
VH³DO£QGRVH�DOJXQRV�GLUHFWDPHQWH�UHODFLRQDGRV�FRQ�HO�U«JLPHQ�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV�
�

���� TXH� FRQWHPSOHQ� FRQLFWRV� VREUH� GHUHFKRV� IXQGDPHQWDOHV�
UHVSHFWR�D�ORV�FXDOHV�HO�7ULEXQDO�&RQVWLWXFLRQDO�QR�KD\D�HV�
WDEOHFLGR�FULWHULRV�TXH�SHUPLWDQ�VX�HVFODUHFLPLHQWR��

���� TXH�SURSLFLHQ��SRU�FDPELRV�VRFLDOHV�R�QRUPDWLYRV�TXH�LQFLGDQ�
HQ�HO�FRQWHQLGR�GH�XQ�GHUHFKR�IXQGDPHQWDO��PRGLFDFLRQHV�
GH��SULQFLSLRV�DQWHULRUPHQWH�GHWHUPLQDGRV�

���� TXH�SHUPLWDQ�DO�7ULEXQDO�&RQVWLWXFLRQDO�UHRULHQWDU�R�UHGHQLU�
LQWHUSUHWDFLRQHV� MXULVSUXGHQFLDOHV� GH� OD� OH\� X� RWUDV� QRUPDV�
OHJDOHV�TXH�YXOQHUHQ�GHUHFKRV�IXQGDPHQWDOHV���

�ܜ %��$FNHUPDQ��/D�&RQVWLWXFLµQ�YLYLHQWH��0DUFLDO�3RQV��%DUFHORQDܚ����
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���� TXH�LQWURGX]FDQ�UHVSHFWR�D�HVWRV�¼OWLPRV��XQ�SUREOHPD�MXU¯GLFR��
GH�WUDVFHQGHQFLD�VRFLDO��SRO¯WLFD�R�HFRQµPLFD�FX\D�VROXFLµQ�
IDYRUH]FD�HO�PDQWHQLPLHQWR�GH�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO�

E�� (VWDEOHFH�OD�QDWXUDOH]D�GHO�UHFXUVR�GH�UHYLVLµQ�GH�OD�VHQWHQFLD�GH�DP�
SDUR��HO�FXDO�QR�FRQVWLWX\H�XQD�VHJXQGD�LQVWDQFLD�R�UHFXUVR�GH�DSHOD�
FLµQ��VLQR�XQ�UHFXUVR�DGHFXDGR�\�HIHFWLYR�SDUD�VDOYDJXDUGDU�GHUHFKRV�
IXQGDPHQWDOHV�UHFODPDGRV�SRU�OD�Y¯D�GHO�DPSDUR��

2) Sent. TC/0010/12, de fecha 2 de mayo de 2012.

,QFRUSRUDFLµQ�GHO�0LQLVWHULR�GH�,QWHULRU�\�3ROLF¯D�FRPR�DJHQFLD�SUH�
YHQWLYD�HQ�OD� OXFKD�GH�OD�YLROHQFLD�FRQWUD� OD�PXMHU�\�GHUHFKR�DO�GHELGR�
SURFHVR�HQ�HO�HMHUFLFLR�GH�IDFXOWDGHV�GLVFUHFLRQDOHV�GH�OD�DGPLQLVWUDFLµQ�

D�� 6H�IDFXOWD�DO�0LQLVWHULR�GH�,QWHULRU�\�3ROLF¯D�D�OD�LQFDXWDFLµQ�GH�DUPDV�
GH�IXHJR�\�D�GLVSRQHU�OD�VXVSHQVLµQ�SURYLVLRQDO�GH�OD�OLFHQFLD�GH�DUPDV�
PLHQWUDV�GXUH�HO�SURFHVR�MXGLFLDO�SRU�YLROHQFLD�FRQWUD�OD�PXMHU�

E�� (O� HMHUFLFLR�SRU�SDUWH�GHO�0LQLVWHULR�GH� ,QWHULRU�GH� IDFXOWDGHV�GLV�
FUHFLRQDOHV�SDUD�UHYRFDU�XQD�OLFHQFLD�GH�DUPD�GH�IXHJR��QR�OR�H[LPH�
GH�REVHUYDU�HO�GHELGR�SURFHVR�DGPLQLVWUDWLYR�HQ�HO�HMHUFLFLR�GH�VXV�
DWULEXFLRQHV�OHJDOHV��GHELHQGR�GDU�PRWLYRV�UD]RQDEOHV�\�SRU�HVFULWR�GH�
VX�GHFLVLµQ�

3) Sent. TC/0012/12, de fecha 9 de mayo de 2012.

Derecho de pensión de las parejas consensuales

6H�OH�UHFRQRFH�HO�GHUHFKR�TXH�WLHQH�XQD�FRQFXELQD�D�EHQHFLDUVH�GH�
XQD�SHQVLµQ�GH�VREUHYLYHQFLD�GH�VX�SDUHMD�IDOOHFLGD�HQ�HO�FXPSOLPLHQWR�GH�
VXV�VHUYLFLRV�FRPR�PLOLWDU��QR�REVWDQWH�HO�DUW¯FXOR�����GH�OD�/H\�2UJ£QLFD�
GH�ODV�)XHU]DV�$UPDGDV�HVWDEOH]FD�TXH�HVWH�GHUHFKR�VROR�FRUUHVSRQG¯D�D�
ODV�SHUVRQDV�FDVDGDV�
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4) Sentencias TC/0027/12, de fecha 5 de julio de 2012, 
 y TC/0036/12, de fecha 15 de agosto de 2012.

D�� &UHDFLµQ�GH�GHUHFKRV�LQQRPLQDGRV�UHODFLRQDGRV�FRQ�HO�£PELWR�GH�OD�
OLEHUWDG�GH�HPSUHVD�\�GH�OD�SURSLHGDG�LQPRELOLDULD��UHVSHFWLYDPHQWH�

Derecho a la privacidad de la empresa (derecho innominado)

(V�XQف�GHUHFKR�D�OD�GHOLGDG�HPSUHVDULDO�TXH�UPDQ�ODV�SDUWHV�SDUD�
QR�GLYXOJDU�FXHVWLRQHV�SURSLDV�GH�XQD�HPSUHVDًق�

Derecho a la propiedad inmobiliaria (derecho innominado)

&RQJXUDGR�D�UD¯]�GH�OD�REOLJDFLµQ�GH�ODV�LQVWLWXFLRQHV�GHO�(VWDGR��
HVWDEOHFLGD�HQ�HO�DUW¯FXOR������GH�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD��GH�JD�
UDQWL]DU�HO�DFFHVR�D�OD�SURSLHGDG�LQPRELOLDULD�

5) Sent. TC/0028/12, de fecha 3 de agosto de 2012.

Derechos de la mujer. Discriminación positiva

/D�GLVSRVLFLµQ�GH�OD�OH\�GH�GLYRUFLR�TXH�REOLJD�D�QRWLFDU�D�OD�PXMHU�
HQ�VX�SHUVRQD�WRGRV�ORV�DFWRV�GH�SURFHGLPLHQWRV�SURSLRV�GH�OD�GHPDQGD�
HQ�GLYRUFLR��FRQVWLWX\H�XQD�QRUPD�GH�GLVFULPLQDFLµQ�SRVLWLYD�TXH�SURFXUD�
SURWHJHUOD�GH�PDQLREUDV�DXGXOHQWDV�WHQGHQWHV�D�GLVLSDU�ORV�ELHQHV�GH�OD�
FRPXQLGDG�GXUDQWH�XQ�GLYRUFLR�

6) Sent. TC/0033/12, de fecha 15 de agosto de 2012.

D�� ,QFRUSRUDFLµQ�GHO� WHVW�GH� LJXDOGDG�FRPR�PHWRGRORJ¯D� MXGLFLDO�SDUD�
GHWHUPLQDU�VL�XQD�QRUPD�MXU¯GLFD�DIHFWD�R�QR�HO�GHUHFKR�D�OD�LJXDOGDG�

(O�XVR�GHO�WHVW�GH�LJXDOGDG��LQVWUXPHQWR�DVXPLHQGR�SRU�OD�MXULVSUX�
GHQFLD�FRQVWLWXFLRQDO�FRPSDUDGD��VH�LPSOHPHQWµ�FRPR�PHWRGRORJ¯D�SDUD�
HVWDEOHFHU�VL�XQD�QRUPD�MXU¯GLFD�YLROD�HO�GHUHFKR�D�OD�LJXDOGDG��)XH�XVDGR�
WDPEL«Q�HQ�OD�6HQWHQFLD�7&����������GH�IHFKD����GH�GLFLHPEUH�GHܛ���
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E�� 8VR�SRU�SULPHUD�YH]�HQ�HO�SD¯V�GH�OD�PRGDOLGDG�GH�LQFRQVWLWXFLRQDOLGDG�
SRU�FRQH[LGDG�\�OD�PRGDOLGDG�UHWURDFWLYD�GH�OD�LQFRQVWLWXFLRQDOLGDG�

Inconstitucionalidad por conexidad

6H�DSOLFD�SRU�SULPHUD�YH]�HQ�HO�SD¯V��OD�LQFRQVWLWXFLRQDOLGDG�SRU�FR�
QH[LGDG�DO�DQXODUVH�RWURV�WH[WRV�QR�UHFODPDGRV�SRU�HO�DFFLRQDQWH��GH�OD�
OH\�VREUH�HO�LPSXHVWR�D�ODV�VXFHVLRQHV�\�GRQDFLRQHV�SRUTXH�DGROHF¯DQ�GHO�
PLVPR�YLFLR�GH�LQFRQVWLWXFLRQDOLGDG�TXH�DIHFWDED�HO�¼QLFR�WH[WR�LPSXJ�
QDGR�HQ�OD�GHPDQGD�

Inconstitucionalidad retroactiva

(O�7ULEXQDO�GLVSXVR�OD�QXOLGDG�UHWURDFWLYD��SHUR�VROR�SDUD�HO�FDVR�GH�
OD�QRUPD�LPSXJQDGD��\�RUGHQµ�D�OD�DGPLQLVWUDFLµQ�WULEXWDULD�UHHPEROVDU�
HO�UHFDUJR�SDJDGR�DGLFLRQDOPHQWH�SRU�ORV�DFFLRQDQWHV��

7) Sent.  TC/0042/12, de fecha 21 de septiembre de 2012.

(VWDEOHFH� OD�QDOLGDG�GHO�GHUHFKR�GH� OLEUH� DFFHVR�D� OD� LQIRUPDFLµQ�
S¼EOLFD�HQ�HO� FRQWH[WR�GHO� U«JLPHQ�GHPRFU£WLFR��FRPR�PHFDQLVPR�GHO�
FLXGDGDQR�SDUD�FRQWURODU�HO�PDQHMR�GHO�JDVWR�S¼EOLFR�\�SRQHUOH�REVW£FXORV�
D�OD�FRUUXSFLµQ�DGPLQLVWUDWLYD���

(O�VDODULR�GH�XQ�IXQFLRQDULR�S¼EOLFR�QR�FRQVWLWX\H�XQ�GDWR�VHQVLEOH�
R�GH�OD�YLGD�SULYDGD��TXH�SXHGD�VXVWUDHUVH�DO�DOFDQFH�GHO�GHUHFKR�GH�OLEUH�
DFFHVR�D�OD�LQIRUPDFLµQ�S¼EOLFD��FX\D�QDOLGDG�SULPRUGLDO�FRQVLVWH�HQ�FRQ�
WURODU�HO�XVR�\�PDQHMR�GH�ORV�UHFXUVRV�S¼EOLFRV�\�HQ�FRQVHFXHQFLD��SRQHUOH�
REVW£FXORV�D�OD�FRUUXSFLµQ�DGPLQLVWUDWLYD�

8) Sent. TC/0044/12, de fecha 21 de septiembre de 2012.

D�� 6H� LQVWLWX\H� HO� XVR� GHO� WHVW� GH� UD]RQDELOLGDG� SDUD� GHWHUPLQDU� VL� OD�
DIHFWDFLµQ�GH�XQ�GHUHFKR�IXQGDPHQWDO�UHVXOWD�UD]RQDEOH�
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9) Sent. TC/0050/12, de fecha 16 de octubre de 2012.

(VWDEOHFH�HO�FRQWHQLGR�HVHQFLDO�GHO�GHUHFKR�DO�MXH]�LPSDUFLDO��HOLPL�
QDQGR�OD�SUHVWDFLµQ�GH�XQD�DQ]D�HQ�OD�PDWHULD�MXGLFLDO�FLYLO�TXH�FRQVWLWX¯D�
XQD�WUDED�SURFHVDO�TXH�GLFXOWDED�HO�HMHUFLFLR�GH�HVH�GHUHFKR�IXQGDPHQWDO�

(O� FRQWHQLGR� HVHQFLDO� GHO� GHUHFKR� IXQGDPHQWDO� DO� MXH]�
LPSDUFLDO�FRPSRUWD�GRV�GLPHQVLRQHV��XQD�REMHWLYD��TXH�
VH�UHHUH�D�OD�LPSDUFLDOLGDG�GHO�MXH]�HQWH�D�OD�HVWUXFWXUD�
GHO�VLVWHPD�GH�MXVWLFLD��\�RWUD�VXEMHWLYD��TXH�DSXQWD�D�OD�
LPSDUFLDOLGDG�GHO�MXH]�HQWH�D�ODV�SDUWHV�GHO�SURFHVR��GH�
PRGR�TXH�OD�GHFLVLµQ�MXULVGLFFLRQDO�D�SURGXFLU�QR�UHVXOWH�
FRQWDPLQDGD�FRQ�SDVLRQHV��LQWHUHVHV�\�VXEMHWLYLGDGHV�DMHQDV�
D�OD�REMHWLYLGDG�TXH�VXSRQH�HO�RFLR�GH�MX]JDU�

10) Sent. TC/0093/12, de fecha 21 de diciembre de 2012.

D�� ,QFRUSRUD�DO�VLVWHPD�MXU¯GLFR�GRPLQLFDQR�HO�SULQFLSLR�GH�SURJUHVLYLGDG�
\�QR�UHJUHVLYLGDG�GH�ORV�GHUHFKRV�VRFLDOHV�

(O�FRQWUDWR�GH�YLYLHQGD�GH�LQWHU«V�VRFLDO�WLHQH�FRPR�QDOLGDG�HVHQFLDO�
JDUDQWL]DUOH�D� OD�SREODFLµQ�FRQ�PHQRU�FDSDFLGDG�HFRQµPLFD�HO�GLVXWH�
GHO�GHUHFKR�D�XQD�YLYLHQGD�GLJQD��OR�TXH�LPSOLFD�XQD�SURWHFFLµQ�MXU¯GLFD�
HVSHFLDO�TXH�LPSLGH�TXH�ODV�FRQGLFLRQHV�RULJLQDOPHQWH�SDFWDGDV�SXHGDQ�
VHU�GHVPHMRUDGDV��VDOYR�UD]RQHV�ULJXURVDPHQWH�MXVWLFDGDV�

E�� *DUDQWL]D�D�OD�SHUVRQD�HQYHMHFLHQWH�HO�GHUHFKR�D�XQD�YLYLHQGD�GLJQD

1R�SXHGH�HVWDEOHFHUVH�XQD�HGDG�WRSH�����D³RV��FRPR�O¯PLWH�GH�SDJR�
SDUD�OD�DGTXLVLFLµQ�GH�YLYLHQGDV�GH�LQWHU«V�VRFLDO��SXHV�GLFKD�OLPLWDFLµQ�
FRQVWLWX\H�XQD�GLVFULPLQDFLµQ�HQ�SHUMXLFLR�GH�ODV�SHUVRQDV�HQYHMHFLHQWHV��
TXH�SXGLHUHQ�KRQUDU�HO�SDJR�DGHXGDGR�P£V�DOO£�GH�OD�HGDG�WRSH�\�DGTXLULU�
Y£OLGDPHQWH�XQD�YLYLHQGD�
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11) Sent. TC/0094/12, de fecha 21 de diciembre de 2012.

Derecho a la igualdad de las personas morales

/DV�SHUVRQDV�PRUDOHV�SXHGHQ�VHU�WLWXODUHV�GHO�GHUHFKR�D�OD�LJXDOGDG�
FXDQGR�OD�VLWXDFLµQ�GH�GHVLJXDOGDG�TXH�GHEH�VHU�FRQVWDWDGD��DWD³H�H[FOX�
VLYDPHQWH�D�SHUVRQDV�PRUDOHV�R�MXU¯GLFDV��

12) Sentencias TC/0010/12, TC/0012/12, TC/0018/12 y
 TC/0093/12, de fechas 2 y 9 de mayo, 13 de junio y 
 21 de diciembre de 2012, respectivamente.

'HVDUUROOD�SRU�SULPHUD�YH]�HQ�HO�SD¯V�XQD�QXHYD�WLSRORJ¯D�GH�VHQWHQFLDV�
FRQVWLWXFLRQDOHV�

Sentencia interpretativa aditiva: Sent. TC/0010/12, 
de fecha 2 de mayo de 2012.

(O�7ULEXQDO�VH³DOµ�TXH�OD�IDFXOWDG�OHJDO�GHO�0LQLVWHULR�GH�,QWHULRU�SDUD�
UHYRFDU�>OLFHQFLDV�GH@�DUPDV�GH�IXHJR��VL�ELHQ�VH�HVWDEOHFH�TXH�HV�GLVFUH�
FLRQDO��QR�SXHGH�HVWDU�H[HQWD�GH�OD�REOLJDFLµQ�GH�PRWLYDFLµQ�HVFULWD��OR�
TXH�PDQWLHQH�D�VDOYR�OD�FRQVWLWXFLRQDOLGDG�GH�OD�QRUPD�\�VH�FXPSOH�FRQ�
HO�GHELGR�SURFHVR�DGPLQLVWUDWLYR�

Sentencia interpretativa aditiva: Sent. TC/0012/12, 
de fecha 9 de mayo de 2012. 

$O�GLVSRQHU�TXH�HO�$UW������GH�OD�/H\�2UJ£QLFD�GH�ODV�)XHU]DV�$UPD�
GDV��TXH�HVWDEOHFH�HO�GHUHFKR�GH�OD�YLXGD�D�XQD�SHQVLµQ�GH�VREUHYLYHQFLD�
SRU�OD�PXHUWH�GH�VX�HVSRVR�HQ�FXPSOLPLHQWR�GH�VX�VHUYLFLR�PLOLWDU��GHEH�
VHU�LQWHUSUHWDGR�HQ�HO�VHQWLGR�GH�LQFOXLU�GHQWUR�GH�ORV�EHQHFLDULRV�GH�OD�
UHIHULGD�SHQVLµQ�DO�VREUHYLYLHQWH�GH�XQD�XQLµQ�FRQFXELQDULD��
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Sentencia exhortativa: Sent. TC/0018/12, de fecha 13 de junio 
de 2012.

(O�7&�H[KRUWµ�D�OD�3URFXUDGXU¯D�*HQHUDO�GH�OD�5HS¼EOLFD�D�HVWDEOHFHU�
XQ�SURWRFROR�GH�YLVLWDV�D�ORV�UHFLQWRV�FDUFHODULRV�GH�ORV�SDODFLRV�GH�MXVWLFLD�
SDUD�TXH�ORV�DERJDGRV�SXHGDQ�DVLVWLU�W«FQLFDPHQWH�D�ODV�SHUVRQDV�SULYDGDV�
SUHYHQWLYDPHQWH�GH�VX�OLEHUWDG�

Sentencia reductora: Sent. TC/0093/12, de fecha 21 de 
diciembre de 2012.

'LVSXVR�OD�HOLPLQDFLµQ�GH�OD�HGDG�O¯PLWH�GH�SDJR�����D³RV��HVWD�
EOHFLGD�HQ�HO�'HFUHWR�1R����������GH�������GHO�3RGHU�(MHFXWLYR��SDUD�
SDJDU�OD�WRWDOLGDG�GH�ODV�FXRWDV�GHO�FRQWUDWR�GH�YHQWD�GH�YLYLHQGDV�GH�
LQWHU«V�VRFLDO�

13) Sent. TC/0096/12, de fecha 21 de diciembre de 2012.

Doble naturaleza del derecho del trabajo

1XHVWUD�&DUWD�0DJQD�FRQVLJQD�TXH�HO�WUDEDMR�HV�XQ�GHUHFKR�HFR�
QµPLFR�\�VRFLDO�TXH�WLHQH�XQ�GREOH�REMHWLYR��SRU�XQ�ODGR��HMHUFH�XQD�
IXQFLµQ�VRFLDO�TXH�SURFXUD�HO�ELHQHVWDU�GH�OD�VRFLHGDG��SRU�HO�RWUR��FXP�
SOH�XQD�IXQFLµQ�SHUVRQDO�TXH�SHUVLJXH�SURSRUFLRQDU�ELHQHVWDU�SURSLR�DO�
FLXGDGDQR��SHUPLWL«QGROH�VDWLVIDFHU�VXV�QHFHVLGDGHV�\�GLVSRQHU�GH�SRGHU�
DGTXLVLWLYR��HQ�OD�VRFLHGDG�GRQGH�VH�GHVHQYXHOYH�

(Q�UHVXPHQ��HO�U«JLPHQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQVDJUDGR�
HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD�GH������UHFRJH�ODV�SULQFLSDOHV�WHQGHQFLDV�
PRGHUQDV�VREUH�HO�WHPD��WDQWR�HQ�PDWHULD�GH�FDWHJRUL]DFLµQ�GH�GHUHFKRV��
GH�DOFDQFH�\�QDWXUDOH]D�MXU¯GLFD�GH�ORV�PLVPRV��FRPR�WRGR�HO�VLVWHPD�GH�
JDUDQW¯DV�QHFHVDULDV�SDUD�VX�SURWHFFLµQ�

(O�7ULEXQDO�&RQVWLWXFLRQDO��SRU�VX�SDUWH��KD�FRQWULEXLGR�D�H[WHQGHU��
Y¯D�LQWHUSUHWDWLYD��HO�DOFDQFH�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��DV¯�FRPR�D�
GRWDUORV�GH�FRQWHQLGR�MXU¯GLFR�HQ�ORV�FDVRV�HQ�TXH�VH�WUDWH�GH�FXHVWLR�
QHV�MXU¯GLFDV�LQGHWHUPLQDGDV�\�KD�LPSXOVDGR�HO�GHVDUUROOR�GH�GHUHFKRV�
LPSO¯FLWRV�R�LQQRPLQDGRV�
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(Q�PDQRV�GHO�7ULEXQDO�&RQVWLWXFLRQDO��OD�&RQVWLWXFLµQ�GH�OD�5H�
S¼EOLFD�VH�HULJH�HQ�LQVWUXPHQWR�SDUD�OD�SURWHFFLµQ�HIHFWLYD�GH�OR�P£V�
VDJUDGR�GHO�VHU�KXPDQR��VX�GLJQLGDG�\�VXV�GHUHFKRV�IXQGDPHQWDOHV�



Mag. José Alberto Cruceta Almánzar

/LFHQFLDGR� HQ�'HUHFKR� SRU� OD� 3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�0DGUH� \�
0DHVWUD��38&00��FRQ�PDHVWU¯DV�HQ�&LHQFLDV�-XU¯GLFDV��3HQVDPLHQWR�6RFLDO��
'HUHFKR�6RFLHWDULR�\�&RPHUFLDO��38&00���SRVJUDGR�HQ�)LORVR¯D�GHO�'HUHFKR�
\�$UJXPHQWDFLµQ�-XU¯GLFD��8QLYHUVLGDG�GH�$OLFDQWH��(VSD³D���HJUHVDGR�GH� OD�
(VFXHOD�-XGLFLDO�GH�%DUFHORQD��(VSD³D��GHO�3URJUDPDف�&RQWURO�GH�OD�DGPLQLV�
WUDFLµQ�SRU�ORV�WULEXQDOHVق��DO�LJXDO�TXH�GH�YDULRV�GLSORPDGRV�WDQWR�QDFLRQDOHV�
FRPR�LQWHUQDFLRQDOHV�UHDOL]DGRV�HQ�(VWDGRV�8QLGRV��$UJHQWLQD��0«[LFR��3XHUWR�
5LFR��&KLOH�\�3HU¼��

&RDXWRU�GH�YDULRV�SUR\HFWRV�GH�FµGLJRV�\�OH\HV��$XWRU�\�FRDXWRU�GH�P£V�GH�
XQD�GHFHQD�GH�REUDV��&DWHGU£WLFR�GH�SRVJUDGRV�\�PDHVWU¯DV�HQ�38&00��8$6'��
81,%(��HVFXHODV�'H�OD�-XGLFDWXUD��'HO�0LQLVWHULR�3XEOLFR�\�'H�ODV�))�$$��
0LHPEUR� GHO� ,QVWLWXWR� ,EHURDPHULFDQR� GH�'HUHFKR�3URFHVDO�� SUHVLGHQWH� GHO�
,QVWLWXWR�'RPLQLFDQR�'HUHFKR�3URFHVDO�\�GH�OD�$VRFLDFLµQ�GH�-XHFHV�,QGHSHQ�
GLHQWH�GH�OD�5HS¼EOLFD�'RPLQLFDQD��



 123

Pr
im

er
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�

mag. josé alberTo CruCeTa almánzar

(O�SRGHU�FRQVWLWX\HQWH�VH�GHQH� LGHQWLF£QGROR�FRPR�XQD�VLWXD�
FLµQ� MXU¯GLFD�RULJLQDULD� LPSXWDGD�D�XQ�VXMHWR�FRQVWLWX\HQWH��7DO�
SRGHU�VH�KD�LGHQWLFDGR�KLVWµULFDPHQWH��VREUH�WRGR�FRQ�OD�QRFLµQ�

GH�VREHUDQ¯D��HO�SXHEOR���3HUR�MXQWR�DO�SXHEOR�\�DO�(VWDGR�KDQ�KHFKR�VX�
DSDULFLµQ��SDUWLFXODUPHQWH�HQ�HO�VLJOR�SDVDGR��RWUDV�IRUPDFLRQHV�SRO¯WLFDV�
RULJLQDULDV�R�SRGHUHV�FRQVWLWX\HQWHV�TXH�KDQ�SXHVWR�HQ�FULVLVط�D�WUDY«V�GH�ORV�
RUGHQDPLHQWRV�VXSUDQDFLRQDOHV�FRQVWLWXLGRV�SRU�HOORVط�OD�DXWRVXFLHQFLD�
QRUPDWLYD�GH�ORV�(VWDGRV�QDFLRQDOHV�\�VX�PLVPD�LQGHSHQGHQFLD�\�VREHUDQ¯D��
TXH�LPSOLFD�XQD�SURJUHVLYD�S«UGLGD�GH�UHOLHYH�GH�ORV�(VWDGRV�QDFLRQDOHV��
SHUGLHQGR�VX�DXWRVXFLHQFLD�\�H[FOXVLYLGDG�QRUPDWLYD�HQ�HO�SODQR�MXU¯GLFR��
VX�VREHUDQ¯D�HQ�HO�SODQR�SRO¯WLFR��VX�FHQWUDOLGDG�HQ�HO�HFRQµPLFR�

(VWD�FULVLV�HVW£�GHWHUPLQDGD�SRU�OD�UHYROXFLµQ�HQ�FXUVR�GHO�SURFHVR�GH�
LQWHUGHSHQGHQFLD�QDFLRQDO�H[SUHVDGR�HQ�ODV�FRPXQLFDFLRQHV��OD�HFRQRP¯D��
OD�SRO¯WLFD�\�HO�GHUHFKR��SRU�OR�TXH�KR\�KD\�TXH�KDEODU�GH�XQ�SOXUDOLVPR�
GH�ORV�RUGHQDPLHQWRV��OR�FXDO�KDFH�GHO�GHUHFKR�XQD�HUD�GHO�GHVRUGHQ�\�
KDFH�LPSUHVFLQGLEOH�XQ�FRQVWDQWH�GL£ORJR�GH�IXHQWHV�SDUD�GHWHUPLQDU�OR�
TXH�HVW£�YLJHQWH�\�OR�TXH�QR�HVW£�YLJHQWH��

(Q�HO�SODQR�LQWHUQDFLRQDO��HQ�OD�DFWXDOLGDG�GLVSRQHPRV�\D��GH�XQD�HP�
EULRQDULD�&RQVWLWXFLµQ�GHO�0XQGR��IXQGDPHQWDGD�HQ�ORV�WH[WRV�VLJXLHQWHV��

�ه OD�FDUWD�GH�OD�218��
�ه OD�'HFODUDFLµQ�8QLYHUVDO�GH�ORV�'HUHFKRV�+XPDQRV�GH������
�ه ORV�GRV�SDFWRV�VREUH�GHUHFKRV�GH����ܕ�

3HUR�DXQ�HQ�WDO�HVFHQDULR�FRQYHUJHQWH��IDOWDQ�O¯PLWHV�\�Y¯QFXORV�IXQ�
GDPHQWDOHV�LGµQHRV�SDUD�JDUDQWL]DU�VXV�SURPHVDV�GH�SD]�\�GH�LJXDOGDG�GH�
ORV�GHUHFKRV�HQWH�D�ORV�DJUHVRUHV�SURYHQLHQWHV�GH�OD�VHOYD�GH�ORV�SRGHUHV�
GHVUHJXODGRV��WDQWR�SRO¯WLFRV�FRPR�HFRQµPLFRV�
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(Q�HO�SODQR�QDFLRQDO��KHPRV�FRQVDJUDGR�HO�DFWXDO�(VWDGR�FRQVWLWX�
FLRQDO��VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��TXH�FUHD�XQ�QXHYR�SDUDGLJPD�
DO�VXSHUDU�HO�(VWDGR�OHJDO��HO�FXDO�VH�FDUDFWHUL]D�SRU�OD�FRQVDJUDFLµQ�GHO�
SULQFLSLR�GH�OHJDOLGDG�\�OD�RPQLSRWHQFLD�GHO�OHJLVODGRU��HQ�HO�TXH�OD�SRO¯WLFD�
GLULJH�DO�GHUHFKR��

&RQ�HO�VXUJLPLHQWR�GHO�FRQVWLWXFLRQDOLVPR�U¯JLGR��SURSLR�GHO�(VWDGR�
GHPRFU£WLFR�\�VRFLDO�GH�GHUHFKR��DO�SRVLWLYL]DU�HO�GHEHU�VHU�GHO�GHUHFKR�HQ�
ODV�QRUPDV�FRQVWLWXFLRQDOHV�VXVWDQWLYDV�\�HQ�OD�FRQVDJUDFLµQ�GH�GHUHFKRV�
VXVWDQFLDOHV�� WDPEL«Q�FRQVDJUDGR�HQ� ORV�SDFWRV�\�FRQYHQFLRQHV� LQWHUQD�
FLRQDOHV��GH�GHUHFKRV�KXPDQRV��FRPR� OD�&RQYHQFLµQ�$PHULFDQD�GH� ORV�
'HUHFKRV�+XPDQRV�� OD�&RQYHQFLµQ� VREUH� OD� HOLPLQDFLµQ� GH� WRGDV� ODV�
IRUPDV�GH�GLVFULPLQDFLµQ�FRQWUD�OD�PXMHU�\�OD�&RQYHQFLµQ�GH�ORV�GHUHFKRV�
GHO�QL³R��HQWUH�RWUDV��FDPELDQ�OD�PDQHUD�GH�HQWHQGHU�HO�GHUHFKR��\D�TXH�OD�
OH\ط�HQ�HO�QXHYR�SDUDGLJPDط�VROR�HV�Y£OLGD�VL�VXV�FRQWHQLGRV�QR�FRQWUDVWDQ�
FRQ�ORV�SULQFLSLRV�\�ORV�GHUHFKRV�IXQGDPHQWDOHV�HVWDEOHFLGRV�HQ�HO�EORTXH�
GH�FRQVWLWXFLRQDOLGDG��QXHYR�SDUDGLJPD�GRQGH�HO�GHUHFKR�SDVD�D�GLULJLU�OD�
SRO¯WLFD��\D�TXH�HO�OHJLVODGRU�QR�SXHGH�HODERUDU�OH\HV�FRQWUDULDV�D�ORV�GHUHFKRV�
FRQVDJUDGRV�HQ�HO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��QL�ORV�MXHFHV�SXHGHQ�DSOLFDU�
UHJODV�FRQWUDULDV�D�HVRV�GHUHFKRV��HO�FXDO�DGHP£V�GH�HVWDU�FRQIRUPDGR�SRU�
OD�&RQVWLWXFLµQ��ODV�FRQYHQFLRQHV�\�WUDWDGRV�LQWHUQDFLRQDOHV�VREUH�GHUHFKRV�
KXPDQRV��WDPEL«Q�HVW£�FRQVWLWXLGR�SRU�ODV�GHFLVLRQHV�UHQGLGDV�D�WUDY«V�GHO�
FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�
\�SRU�ODV�GHFLVLRQHV�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV�

/D�GHFODUDFLµQ�GH�GHUHFKRV�HQ�HO�EORTXH�GH�FRQVWLWXFLRQDOLGDG�HV�XQ�
PRGHOR�WHµULFR�QRUPDWLYR��P£V�R�PHQRV�HIHFWLYR��HQ�OD�SU£FWLFD�MXU¯GLFD��

/D�GLYHUJHQFLD�HQWUH�PRGHORV�\�UHDOLGDG��HQWUH�HO�GHEHU�VHU�\�VHU�GHO�
GHUHFKR��HV�XQ�DVSHFWR�VLROµJLFR�GH�OD�IHQRPHQRORJ¯D�MXU¯GLFD��VRFLRORJ¯D�
MXU¯GLFD��

'HVJUDFLDGDPHQWH�GHEHPRV�UHFRQRFHU�TXH�OD�GLVFRUGDQFLD�HQWUH�QRU�
PDWLYLGDG�\�HIHFWLYLGDG�GH� ORV�GHUHFKRV� IXQGDPHQWDOHV�HV�XQ�SXQWR�GH�
UXSWXUD�DO�QLYHO�GHO�GHUHFKR�LQWHUQRط�GH�ORV�RUGHQDPLHQWRV�HVWDWDOHVط�GRQGH�
VH�PDQLHVWD�FRPR�FULVLV�GH�OD�FDSDFLGDG�UHJXODWRULD�GHO�GHUHFKR��SURYRFDGD�
SRU�HO�DXPHQWR�GH�VX�FRPSOHMLGDG�\�D�OD�YH]��SRU�OD�FUHFLHQWH�LQWROHUDQFLD�
GH�ORV�SRGHUHV��WDQWR�S¼EOLFRV�FRPR�SULYDGRV��KDFLD�O¯PLWHV�\�FRQWUROHV��

$�Q�GH�DQDOL]DU�OD�WHQVLµQ�HQWUH�QRUPDWLYLGDG�\�UHDOLGDG�QRV�SHUPLWL�
PRV�SDUWLU�GH�OD�FODVLFDFLµQ�UHDOL]DGD�SRU�.DUO�/RHZHQVWHLQ�HQ�VX�IDPRVD�
REUD�7HRU¯D�GH�OD�&RQVWLWXFLµQ��HQ�DWHQFLµQ�D�OD�FRQFRUGDQFLD�GH�ODV�QRUPDV�
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FRQVWLWXFLRQDOHV�FRQ�OD�UHDOLGDG�GHO�SURFHVR�GHO�SRGHU��TXLHQ�GLVWLQJXH�
HQWUH�WUHV�WLSRV�GH�&RQVWLWXFLµQ��QRUPDWLYD��QRPLQDO�\�VHP£QWLFD��

�ه &RQVWLWXFLµQ�QRUPDWLYD��(V�DTXHOOD�FX\DV�QRUPDV�GRPLQDQ�HO�SURFHVR�
SRO¯WLFR�R��D�OD�LQYHUVD���HO�SURFHVR�GHO�SRGHU�VH�DGDSWD�D�ODV�QRUPDV�GH�
OD�&RQVWLWXFLµQ�\�VH�VRPHWH�D�HOODV��(V�UHDO�\�HIHFWLYD��(V�REVHUYDGD�
OHDOPHQWH�SRU�WRGRV� ORV� LQWHUHVDGRV�\�HVW£� LQWHJUDGD�HQ� OD�VRFLHGDG�
HVWDWDO�\�HVW£�HQ�HOOD��(V�XQ�WUDMH�TXH�VLHQWD�ELHQ�\�TXH�VH�OOHYD�UHDO�
PHQWH��(V�GHFLU��KD\�SOHQD�YLJHQFLD�HQWUH�ORV�GHUHFKRV�FRQVDJUDGRV�
HQ�ORV�WH[WRV��WDQWR�LQGLYLGXDOHV�FRPR�VRFLDOHV�\�VX�FXPSOLPLHQWR�

�ه &RQVWLWXFLµQ�QRPLQDO��(V�DTXHOOD�MXU¯GLFDPHQWH�Y£OLGD��SHUR�TXH�FDUHFH�
GH�UHDOLGDG�H[LVWHQFLDO��\D�TXH�OD�GLQ£PLFD�GHO�SURFHVR�SRO¯WLFR�QR�VH�
DGDSWD�D�VXV�QRUPDV��

/D�VLWXDFLµQ��GH�KHFKR��LPSLGH��R�QR�SHUPLWH�SRU�DKRUD��OD�FRPSOH�
WD�LQWHJUDFLµQ�GH�ODV�QRUPDV�FRQVWLWXFLRQDOHV�HQ�OD�GLQ£PLFD�GH�OD�YLGD�
SRO¯WLFD��3UREDEOHPHQWH��OD�GHFLVLµQ�SRO¯WLFD�TXH�FRQGXMR�D�SURPXOJDU�OD�
&RQVWLWXFLµQ�R�HVWH�WLSR�GH�&RQVWLWXFLµQ�IXH�SUHPDWXUD��/D�HVSHUDQ]D��
VLQ�HPEDUJR��SHUVLVWH��GDGD�OD�EXHQD�YROXQWDG�GH�ORV�GHWHQWDGRUHV�\�ORV�
GHVWLQDWDULRV�GHO�SRGHU��GH�TXH�WDUGH�R�WHPSUDQR�OD�UHDOLGDG�GHO�SURFHVR�
GHO�SRGHU� FRUUHVSRQGHU£� DO�PRGHOR�HVWDEOHFLGR�HQ� OD�&RQVWLWXFLµQ��6X�
IXQFLµQ�SULPDULD�HV�HGXFDWLYD��VX�REMHWLYR�HV��HQ�XQ�IXWXUR�P£V�R�PHQRV�
OHMDQR��FRQYHUWLUVH�HQ�XQD�&RQVWLWXFLµQ�QRUPDWLYD�\�GHWHUPLQDU�UHDOPHQWH�
OD�GLQ£PLFD�GHO�SURFHVR�GHO�SRGHU��HQ�OXJDU�GH�HVWDU�VRPHWLGD�D�HOOD��(V�XQ�
WUDMH�TXH�FXHOJD�GXUDQWH�FLHUWR�WLHPSR�HQ�HO�DUPDULR�\�VHU£�SXHVWR�FXDQGR�
HO�FXHUSR�QDFLRQDO�KD\D�FUHFLGR��(V�GHFLU�TXH�VX�YLJHQFLD�HV�SDUFLDO�HQ�
UHODFLµQ�FRQ�ORV�GHUHFKRV�LQGLYLGXDOHV�\�VRFLDOHV�

�ه &RQVWLWXFLµQ�VHP£QWLFD��6X�UHDOLGDG�RQWROµJLFD�HV�OD�IRUPDOL]DFLµQ�GH�
OD�H[LVWHQWH�VLWXDFLµQ�GHO�SRGHU�SRO¯WLFR�HQ�EHQHFLR�H[FOXVLYR�GH�ORV�
GHWHQWDGRUHV�GHO�SRGHU�I£FWLFR��TXH�GLVSRQHQ�GHO�DSDUDWR�FRDFWLYR�GHO�
(VWDGR��(Q�OXJDU�GH�VHUYLU�D�OD�OLPLWDFLµQ�GHO�SRGHU��OD�&RQVWLWXFLµQ�HV�
DTX¯�HO�LQVWUXPHQWR�SDUD�HVWDELOL]DU�\�HWHUQL]DU�OD�LQWHUYHQFLµQ�GH�ORV�
GRPLQDGRUHV�I£FWLFRV�GH�OD�ORFDOL]DFLµQ�GHO�SRGHU�SRO¯WLFR��/D�GLQ£PLFD�
VRFLDO�WHQGU£�UHVWULQJLGD�VX�OLEHUWDG�GH�DFFLµQ�\�VHU£�HQFDX]DGD�HQ�OD�
IRUPD�GHVHDGD�SRU�ORV�GHWHQWDGRUHV�GHO�SRGHU��1R�HV�XQ�WUDMH��VLQR�XQ�
GLVD]��2�VHD��KD\�XQ�GLYRUFLR�HQWUH�QRUPD�\�UHDOLGDG�
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$�QXHVWUR�MXLFLR��HQ�OD�UHDOLGDG�GRPLQLFDQD�GHQWUR�GH�HVWD�FODVLFDFLµQ�
OD�&RQVWLWXFLµQ�TXH�SUHGRPLQD�HV�OD�QRPLQDO��'H�ORV�YLFLRV�FRQVWLWXFLRQDOHV�
LGHQWLFDGRV�SRU�HO�WUDWDGLVWD�1«VWRU�6DJ¾H]��FRQVLGHUDPRV�TXH�QXHVWUD�
&DUWD�0DJQD�DGROHFH�GH�ORV�VLJXLHQWHV��

D�� 8WRSLVPR��(V�XQ�YLFLR�FRQVWLWXFLRQDO�TXH�FRQVLVWH�HQ�HQXQFLDU�UHJODV�
R� GHUHFKRV� LPSRVLEOHV�� (O� XWRSLVPR� FRQVFLHQWH� RFXUUH� FXDQGR� HO�
FRQVWLWX\HQWH�PLGH� ORV� FRVWRV� MXU¯GLFRV�� SRO¯WLFRV� \� HFRQµPLFRV� GH�
XQD�FO£XVXOD�FRQVWLWXFLRQDO��DGYLHUWH�TXH�QR�SXHGHQ�VDWLVIDFHUVH�\��QR�
REVWDQWH��GLFWD�OD�QRUPD�GHO�FDVR��(O�XWRSLVPR�LQFRQVFLHQWH�VH�SURGXFH�
VL�HO�FRQVWLWX\HQWH�QR�UHDOL]D�DTXHO�F£OFXOR�

E�� *DWRSDUGLVPR��2WUR�GHIHFWR�FRQVWLWXFLRQDO�HVWULED�HQ�VDQFLRQDU�UHJODV�
TXH�SURFODPDQ�XQD�WUDQVIRUPDFLµQ��SHUR�TXH�GH�KHFKR�PDQWLHQHQ�XQD�
VLWXDFLµQ�SUHH[LVWHQWH��(O�W«UPLQR�JDWRSDUGLVPR�GHULYD�GH�OD�QRYHOD�
GH�/DPSHGXVD� ,O�*DWWRSDUGR�� XQR�GH� FX\RV�SHUVRQDMHV� DUPD�� �6Lف
TXHUHPRV�TXH�WRGR�VLJD�FRPR�HVW£��HV�SUHFLVR�TXH�WRGR�FDPELHق��(O�
JDWRSDUGLVPR�FRQVWLWX\HQWH�VLJQLFD��SXHV��XQ�VLPXODFUR�GH�FDPELR�

F�� 'HPDJRJLD��(Q�RWURV�FDVRV��OD�LQHFDFLD�GH�OD�&RQVWLWXFLµQ�GHULYD�GHO�
HQXQFLDGR�GH�ODV�FO£XVXODV�GH�JUDYRVR�R�GL¯FLO�FXPSOLPLHQWR��DSUREDGDV�
FRQ�HO�SURSµVLWR�GH�VHGXFFLµQ�SRSXODU�R�GH�PHUD�FDSWDFLµQ�GH�YRWRV��
1R�HV�UDUR�TXH�HVWR�VHD�HO�UHVXOWDGR�GH�XQ�FDPSHRQDWR�GH�SURPHVDV�
FRQVWLWXFLRQDOHV��GRQGH�SDUHFHU¯D�TXH�TXLHQ�P£V�RHFH�PHMRU�WUDEDMR�
SDUD�OD�FRPXQLGDG��

G�� 3ODJLR��2FDVLRQDOPHQWH�� HO� OHJLVODGRU� FRQVWLWXFLRQDO� LPLWD� µUJDQRV��
PHFDQLVPRV�\�GLVSRVLWLYRV�GHO�GHUHFKR�H[WUDƎHUR��FDXWLYDGR�SRU�VX�
QRYHGDG�R�SRU�HO�SUHVWLJLR�TXH�DOFDQ]DQ�HQ�RWUDV�UHJLRQHV��SHUR�VLQ�
HYDOXDU�UHVSRQVDEOHPHQWH�VX�DSOLFDFLµQ�\�XWLOLGDG�HQ�HO�PHGLR�R�FRQ�
WH[WR�ORFDO�

+D\�TXH�VREUHVDOWDU�TXH�XQD�&RQVWLWXFLµQ�QR�HVWDEOHFH�QL�GHEH�HVWD�
EOHFHU�QRUPDV�SDUD�OD�KRUD�TXH�SDVD��VLQR�SULQFLSLRV�SDUD�XQ�IXWXUR�TXH�
VH�H[SDQGH��HYLWDQGR�HO�H[WUHPLVPR�GH�ODV�GHFODUDFLRQHV�XWµSLFDV�TXH��DO�
QR�SRGHU�VHU�FXPSOLGDV��GHVYDORUL]DQ�OD�&RQVWLWXFLµQ��$�QLYHO�GHO�GHUH�
FKR�LQWHUQDFLRQDO��OD�GLVFRUGDQFLD�HQWUH�PRGHORV�QRUPDWLYRV�\�UHDOLGDG�VH�
PDQLHVWD�HV�HQ�HO�UHWRUQR�GH�OD�JXHUUD��YLRODQGR�XQ�RUGHQDPLHQWR�MXU¯GLFR�
VXSHUHVWDWDO�FRPR�OD�218��TXH�UH¼QH�D�FDVL�WRGRV�ORV�(VWDGRV������HQ�WRWDO��\�
TXH�VH�IXQGD�D�OD�SURKLELFLµQ�GH�OD�JXHUUD�\�VREUH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
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GH�WRGRV�ORV�VHUHV�KXPDQRV�\�TXH�VH�UHHMD�HQ�ORV�PLOORQHV�GH�PXHUWRV�
WRGRV�ORV�D³RV�SRU�IDOWD�GH�DOLPHQWDFLµQ�E£VLFD�R�GH�I£UPDFRV�HVHQFLDOHV�
SDUD�OD�VDOXG�\�HQ�ODV�FDW£VWURIHV�HFROµJLFDV�SURYRFDGDV�SRU�HO�GHVDUUROOR�
LQVRVWHQLEOH�GHO�FDSLWDOLVPR�SURGXFLHQGR�XQD�LQYROXFLµQ�QHRDEVROXWLVWD�GH�
QXHVWUD�GHPRFUDFLD��\�D�OD�YH]�XQD�UHJUHVLµQ�GH�ODV�UHODFLRQHV�LQWHUQDFLRQDOHV�
D�XQD�HVSHFLH�GH�(VWDGR�GH�QDWXUDOH]D�SODQHWDULD��HQ�HO�VHQWLGR�KREEHVLDQR��
SUHVD�GH�OD�OH\�GHO�P£V�IXHUWH��

(O�FRQVWLWXFLRQDOLVPR�GRPLQLFDQR��HQ�UHODFLµQ�FRQ�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV��WHQHPRV�TXH�VLHPSUH�H[LVWLHURQ�HVWDV�GHFODUDFLRQHVط�GHVGH�
OD�IXQGDFLµQ�GH�OD�5HS¼EOLFDط��SHUR�GHVGH�HO�SXQWR�GH�YLVWD�GH�VLPSOHV�
FO£XVXODV�SURJUDP£WLFDV�\�FRQ�OD�QDOLGDG�GH�VDOYDJXDUGDU�ORV�LQWHUHVHV�GH�
JUXSRV�GRPLQDQWHV��

5HFX«UGHVH�TXH�HQ�OD�FRQYRFDWRULD�GH�HOHFFLRQHV�GHO�FRQJUHVR�FRQVWL�
WX\HQWH�SRU�OD�MXQWD�JXEHUQDWLYD�GHO����GH�MXOLR�GH������HVWDEOHFLµ�FRPR�
WDUHD�FHQWUDO�GH� ORV�GLSXWDGRV�TXH� UHVXOWDUDQ�HOHFWRV� OD� HOHFFLµQ�GH�XQ�
JRELHUQR�GHQLWLYR�FRQIRUPH�D�ORV�LQWHUHVHV�TXH�PHMRU�FRQYHQJDQ��

6L�DQDOL]DPRV�OD�PD\RU¯D�GH�QXHVWUDV�PRGLFDFLRQHV�FRQVWLWXFLRQDOHV�
GRQGH�KDQ�SUHGRPLQDGR�ORV�LQWHUHVHV�GHO�JREHUQDQWH�GH�WXUQR�6DQWDQD��
/LO¯V��7UXMLOOR��QRWDUHPRV�HO�DXWRULWDULVPR�\�HO�GHVSUHFLR�SRU�ORV�GHUHFKRV�
IXQGDPHQWDOHV�LPSXHVWRV�SRU�OD�LGHRORJ¯D�DXWRULWDULD�\�FRQVHUYDGRUD�GH�
HVWRV�JREHUQDQWHV��LQGHSHQGLHQWHPHQWH�GH�OD�FRQVDJUDFLµQ�QRUPDWLYD�GH�
ORV�GHUHFKRV��VLQ�QLQJXQD�Y¯D�GH�DSOLFDFLµQ�SU£FWLFD�SRU�VHU�FRQVLGHUDGDV�
VLPSOHV�UHJODV�SURJUDP£WLFDV��(VWD�FRQVWDQWH�HQ�QXHVWUD�YLGD�UHSXEOLFDQD�
WLHQH�DOJXQDV�H[FHSFLRQHV�FRPR�ODV�FRQVWLWXFLRQHV�OLEHUDOHVط�FRPR�OD�GH�
0RFD�GHط�������FX\RV�LQWHJUDQWHV�HUDQ�DFDG«PLFRV��OLEHUDOHV��FRQ�UHIH�
UHQWHV�«WLFRV�H�LGHROµJLFRV�PX\�SRU�HQFLPD�GHO�FRP¼Q�GH�OD�SREODFLµQ�
GH�HQWRQFHV��DV¯�FRPR�OD�&RQVWLWXFLµQ�GH�������OD�FXDO�OOHYDED�¯QVLWD�OD�
LPSURQWD�GH�XQ�VRFLDO�GHPµFUDWD�FRPR�%RVFK�

/D�FULVLV�GHO�(VWDGR�FRQVWLWXFLRQDO�\�HO�DFDVR�GH�KDFHU�UHDOLGDG�OD�
HIHFWLYLGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��WLHQH�D�QXHVWUR�PRGR�GH�YHU�
ODV�FRVDV��YDULRV�IDFWRUHV�HVWUXFWXUDOHV��

(O�SULPHU�IDFWRU�HV�GH�FULVLV�SRU�RPLVLµQ�\�HVW£�GHWHUPLQDGR�SRU�IDOWD�
GH�UHDOL]DFLµQ�GH�ODV�QRUPDV�FRQVWLWXFLRQDOHV��PHGLDQWH�XQD�OHJLVODFLµQ�GH�
GHVDUUROOR�TXH�LQWURGX]FD�ODV�UHVSHFWLYDV�JDUDQW¯DV��HQ�FX\D�DXVHQFLD�HVW£Q�
GHVWLQDGRV�D�OR�TXH�VH�GHQRPLQD�LQHIHFWLYLGDG�HVWUXFWXUDO��(VWD�QHFHVLGDG�HV�
HYLGHQWH�SDUD�ORV�GHUHFKRV�VRFLDOHV�FX\D�JDUDQW¯D�FRPSRUWD�OD�LQVWLWXFLµQ�GH�
DSDUDWRV��HVFXHODV��KRVSLWDOHV��HQWHV�GH�SUHYHQFLµQ�\�GH�DVLVWHQFLD�HQFDUJDGRV�
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GH�VX�VDWLVIDFFLµQ��3HUR�YDOH�WDPEL«Q�SDUD�ORV�GHUHFKRV�LQGLYLGXDOHV��WDQWR�
FLYLOHV�FRPR�GH�OLEHUWDG�TXH�H[LJHQ�OD�LQWURGXFFLµQ�GH�ODV�FRUUHVSRQGLHQWHV�
SURKLELFLRQHV�GH�OHVLµQ�\�GH�VXV�VDQFLRQHV��DGHP£V�GH�ODV�LQVWLWXFLRQHV��
GH�ORV�DSDUDWRV�SROLFLDOHV�\�MXGLFLDOHV�DSWRV�SDUD�SUHYHQLU�R�VDQFLRQDU�VXV�
SRVLEOHV�YLRODFLRQHV��SRU�HMHPSOR��VLQ�&µGLJR�3HQDO�QR�HVWDU¯D�JDUDQWL]DGR��
FRQIRUPH�DO�SULQFLSLR�QXOOLXP�FULPH�VLQH�OHJH��QL�VLTXLHUD�HO�GHUHFKR�D�OD�
YLGD�\�ORV�GHUHFKRV�GH�OLEHUWDG��SRU�OR�TXH�OD�DXVHQFLD�GH��WDOHV�JDUDQW¯DV�KD�
GH�OHHUVH�FRPR�XQD�ODJXQD�LQGHELGD��TXH�HV�GH�REOLJDFLµQ�GH�ORV�SRGHUHV�
S¼EOLFRV��FROPDU�\�WDUHD�GH�ODV�FLHQFLDV�MXU¯GLFDV�SRQHU�GH�PDQLHVWR�

$UW®FXORV�FRQVWLWXFLRQDOHV�TXH�UHΘHUHQ�D�OH\HV�DGMHWLYDV�\�HVSHFLDOHV�
�3HQGLHQWHV�GH�HODERUDFLµQ�OHJLVODWLYD�OD�JUDQ�PD\RU¯D�

�ܐ $UWܘ����� �5HJXODFLµQ�GHO�HVSDFLR�D«UHR�
ܑ� $UW������ �7UDWDGRV�RQWHUL]RV�
�ܒ $UW������ �'LYLVLµQ�SRO¯WLFR�DGPLQLVWUDWLYD�
�ܓ $UW�5��3ܞ��HFXUVRV�K¯GULFRV�
�ܔ $UW�1��ܡ�\���ܡ��DFLRQDOLGDG�
�ܕ $UW������1DWXUDOL]DFLµQ��ܢ�\��ܢ��
�ܖ $UW������ �,QLFLDWLYD�SRSXODU�OHJLVODWLYD�\�PXQLFLSDO��SHWLFLRQHV�D�ORV��

� �SRGHUHV� S¼EOLFRV� SDUD� VROLFLWDU�PHGLGDV� GH� LQWHU«V� S¼EOLFR��
� \�REWHQHU�UHVSXHVWDV�GH�ODV�DXWRULGDGHV��

�ܗ $UW������ �5HJODPHQWDFLµQ�V¯PERORV�SDWULRV�
�ܘ $UW������ �/LEHUWDG�GH�H[SUHVLµQ�H�LQIRUPDFLµQ��DFWXDOL]D�/H\�������
�UW��������'HUHFKR�GH�SURSLHGDG$�ܙ
������UW$�ܚ �'HUHFKR�SURSLHGDG�LQWHOHFWXDO�
��ܒ���UW$�ܛ �'HUHFKR�GHO�FRQVXPLGRU�
�HUHFKR�GH�IDPLOLD'���ܓܑܔ���UW$�ܜ
�HUHFKR�D�OD�HGXFDFLµQ'����ܒܔ���UW$�ܝ
�HUHFKR�D�OD�FXOWXUD'����ܓ���UW$�ܞ
�HUHFKR�DO�GHSRUWH'����ܔ��UW$�ܟ
������UW$�ܠ �+£EHDV�GDWD�
������UW$�ܡ �+£EHDV�FRUSXV�
������UW$�ܢ �$FFLµQ�GH�DPSDUR�
�HEHUHV�IXQGDPHQWDOHV'����ܔ���UW$�ܣ
�OHFFLµQ�GHO�\�ODV�OHJLVODGRUHV)����ܖ���UW$�ܐ�
�ܑ�$UW�5��ܑܐ���HSUHVHQWDFLµQ�\�FRPSRVLFLµQ�
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���UW$�ܒ����� �,QLFLDWLYD�OHJLVODWLYD�SRSXODU�
�UW��������5HJXODFLµQ�GH�SURFHGLPLHQWR�GH�FRQWURO�\�VFDOL]DFLµQ$�ܓ�
�UW��������'H�ORV�PLQLVWHULRV$�ܔ�
�UW��������$WULEXFLRQHV�PLQLVWHULRV$�ܕ�
�UW��������3ULQFLSLRV�DGPLQLVWUDFLµQ�S¼EOLFD$�ܖ�
���DGPLQLVWUDFLµQ��UW��������5HJXODFLµQ�LQFUHPHQWR�UHPXQHUDFLRQHV$�ܗ�

� �S¼EOLFD��
�UW���������UJDQRV�GHVFHQWUDOL]DGRV$�ܘ�
����$UW��������5«JLPHQ�HVWDWXWDULR�
�UW��������,QWHJUDFLµQ�3RGHU�-XGLFLDO$�ܐ�
�ܑ�$UW�0�,,ܘ����LQLVWHULR�3¼EOLFR�
��UW��������'HIHQVD�S¼EOLFD$�ܒ�
�����UW$�ܓ����7ULEXQDO�&RQVWLWXFLRQDO�
�����UW$�ܔ����)XQFLRQHV�&RQVHMR�1DFLRQDO�0DJLVWUDWXUD�
�UW��������&ULWHULRV�HVFRJHQFLD�&10$�ܕ�
�UW��������(VFRJHQFLD�MXHFHV�7ULEXQDO�&RQVWLWXFLRQDO$�ܖ�
�UW��������(VFRJHQFLD�MXHFHV�7ULEXQDO�6XSHULRU�(OHFWRUDO$�ܗ�
����UW$�ܘ�����$GPLQLVWUDFLµQ�ORFDO�
����$UW��������5HSUHVHQWDQWHV�ORFDOHV�
�����UW$�ܐ����$VDPEOHDV�HOHFWRUDOHV�
�ܑ�$UW��������5HIHUHQGRV�
�UW��������7ULEXQDO�6XSHULRU�HOHFWRUDO$�ܒ�
�UW��������,QWHJUDFLµQ�7ULEXQDO�6XSHULRU�(OHFWRUDO$�ܓ�
�����UW$�ܔ����5«JLPHQ�HFRQµPLFR�
�UW��������)RQGRV�S¼EOLFRV$�ܕ�
�UW��������&RQVHMR�(FRQµPLFR$�ܖ�
�UW��������6HJXULGDG�R�GHIHQVD�S¼EOLFD$�ܗ�

(VWD�DXVHQFLD�HV�FDVL� WRWDO�HQ�HO�GHUHFKR� LQWHUQDFLRQDO�� VDOYR�SRFDV�
H[FHSFLRQHV��/D�P£V�LPSRUWDQWH�GH�ODV�FXDOHV�KD�VLGR�OD�LQVWLWXFLµQ�GH�OD�
&RUWH�3HQDO�,QWHUQDFLRQDO��&3,���SDUD�ORV�FU¯PHQHV�FRQWUD�OD�KXPDQLGDG�

(O�VHJXQGR�IDFWRU�HVWUXFWXUDO�FRQVLVWH�HQ�ODV�YLRODFLRQHV�VLVWHP£WLFDV�
GH�ODV�JDUDQW¯DV�H[LVWHQWHV��SRU�LQFXPSOLPLHQWR�R�HQ�WRGR�FDVR�SRU�LQ�
HFDFLD�\�SRU�WDQWR��HQ�HO�GHVDUUROOR�GH�LOHJDOLGDG��$PERV�VH�UHFRQRFHQ�
FRPR�WDOHV�JUDFLDV�D�OD�HVWUXFWXUD�HQ�JUDGRV�GHO�(VWDGR�FRQVWLWXFLRQDO�GH�
GHUHFKR��TXH�SHUPLWH�OHHU�ODV�YLRODFLRQHV�GH�VXV�QRUPDV�VXSHULRUHV�SRU�
RPLVLµQ�R�SRU�FRPLVLµQ��HQ�HO�SULPHU�FDVR�FRPR�ODJXQDV�\�HQ�HO�VHJXQGR�
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FRPR�FRQWUDGLFFLµQ��(VWD�HV�OD�SULQFLSDO�ODERU�GH�ORV�WULEXQDOHV�RUGLQDULRV�
GH�GHFODUDU�LQDSOLFDEOHV�HVWDV�OH\HV�SRU�HOف�FRQWURO�GLIXVRق�\�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�GH�GHURJDUODV�SRU�HO�FRQWURO�FRQFHQWUDGR�

(O�WHUFHU�IDFWRU�GH�HVWH�PLVPR�IHQµPHQR�HV�HO�SURSLR�GH��ODV�LQVWLWX�
FLRQHV�MXGLFLDOHV�\�WLHQH�TXH�YHU�FRQ�HO�PRGR�FRPR�HOODVف�DGPLQLVWUDQ�OD�
OH\ق��(V�FRP¼Q�TXH�HQWUH�QRVRWURV�ORV�MXHFHV�\�RWURV�IXQFLRQDULRV�GH�HVDV�
LQVWLWXFLRQHV�VRVWHQJDPRV�FRQ�UPH]D�TXH�FXPSOLPRV�ODV�OH\HV�H�LQFOX�
VLYH��HOOR�FRQVWLWX\H�HO�VRVW«Q�LGHROµJLFRط�\�HPRFLRQDOط�P£V�UPH�SDUD�HO�
GHVDUUROOR�GH�QXHVWUDV�WDUHDV��PXFKDV�YHFHV�HQ�FRQGLFLRQHV�DGYHUVDV��

/R�TXH�RFXUUH�HV�TXH�HO�VLVWHPD�MXGLFLDO�WLHQH�XQD�SHUFHSFLµQ�LQYHU�
VD�GH�OD�LPSRUWDQFLD�\�MHUDUTX¯D�GH�ODV�OH\HV��(Q�OD�SU£FWLFD�FRUULHQWH�GH�
QXHVWURV�WULEXQDOHV�JHQHUDOPHQWH�VH�FRQVWUX\H�OD�VROXFLµQ�QRUPDWLYD�GHO�
FDVR�GH�XQ�PRGR�VLPSOH�\�SRU�UHIHUHQFLD�GLUHFWD�D�OD�P£V�HVSHF¯FD�GH�ODV�
QRUPDV��OH\HV�DGMHWLYDV�FRQWHQLGDV�HQ�ORV�FµGLJRV�\�OH\HV�HVSHFLDOHV��(OOR��VL�
QXHVWUR�VLVWHPD�QRUPDWLYR�IXHUD�DUPµQLFR�\�FRKHUHQWH��QR�VHU¯D�WDQ�JUDYH��
SHUR�GDGR�HO�GHVRUGHQ�QRUPDWLYR�TXH�H[LVWH�\�ODV�JUDQGHV�FRQWUDGLFFLRQHV�
HQWUH�OD�OHJLVODFLµQ�SULPDULD��&RQVWLWXFLµQ�\�SDFWRV�LQWHUQDFLRQDOHV��\�OD�
OHJLVODFLµQ�VHFXQGDULD�� �OH\HV�DGMHWLYDV���HVWD�SU£FWLFD��KD�SURGXFLGR�XQ�
JUDYH�HIHFWR�VREUH�OD�YLJHQFLD�GH�OD�OHJLVODFLµQ�GH�SULPHU�RUGHQ��GHO�EORTXH�
GH�FRQVWLWXFLRQDOLGDG��

1RUPDOPHQWH�� FXDQGR� XQ� MXH]� R� XQ� IXQFLRQDULR� MXGLFLDO� GLFH� �R\ف
FXPSOR�OD�OH\ق��QR�HVW£�SHQVDGR�HQ�ODV�OH\HV�IXQGDPHQWDOHV��VLQR�HQ�ORV�
DUW¯FXORV�GH� ORV�FµGLJRV�GH�SURFHGLPLHQWRV�R�HQ�RWUDV� OH\HV�VXVWDQWLYDV�
VHFXQGDULDV��/R�PLVPR�RFXUUH�FRQ�HO�0LQLVWHULR�3¼EOLFR��D�TXLHQ�VH�OH�
RWRUJD� H[SUHVDPHQWH� OD� IXQFLµQ� GH� FRQWURODU� OD� OHJDOLGDG��PLHQWUDV� VH�
SLHQVD�HQ�HOOD�HQ�W«UPLQRV�GH�OD�YLJHQFLD�GH�OD�OHJLVODFLµQ�VHFXQGDULD��\�
QR�OD�GH�PD\RU�LPSRUWDQFLD��'H�HVWH�PRGR��HQ�UHDOLGDG��ORV�VLVWHPDV�MX�
GLFLDOHV�GH�OD�UHJLµQ��\�GH�QXHVWUR�SD¯V��VH�FDUDFWHUL]DQ�SRU�QR�FXPSOLU�FRQ�
OD�OH\��PLHQWUDV�TXH�HVWH�LQFXPSOLPLHQWR�HVW£�HQFXELHUWR�SRU�XQ�DSDUHQWH�
OHJDOLVPR��VXVWHQWDGR�HQ�OD�GHIHQVD�GH�OD�OHJLVODFLµQ�VHFXQGDULD�HQWH�D�
ODV�H[LJHQFLDV�FRQVWLWXFLRQDOHV�R��LQFOXVLYH��SRU�OD�GHIHQVD�GH�ODV�QRUPDV�
SURFHVDOHV�HQWH�D�ODV�VXVWDQWLYDV��

(O�SURFHVR�GH�UHIRUPD�MXGLFLDO�VH�KD�HQHQWDGR�D�HVWH�SUREOHPD�GH�XQ�
PRGR�FODUR�\�SUHFLVR��\�HOOR�KD�HVWDGR�OLJDGR�DO�SUREOHPD�GH�ORV�WULEXQDOHV�
FRQVWLWXFLRQDOHV�\�OD�GHIHQVD�GH�OD�&RQVWLWXFLµQ��

6LQ�HPEDUJR��WRGDY¯D�OD�FXOWXUD�JHQHUDO�GHQWUR�GH�ORV�VLVWHPDV�MXGLFLD�
OHV�QR�KD�WRPDGR�FRQFLHQFLD�GH�TXH��HQ�UHDOLGDG��VX�SU£FWLFD�LQFXPSOH�OD�
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OH\��%£VLFDPHQWH�OD�IXHU]D�QRUPDWLYD�GH�OD�OH\�DGMHWLYD�WRGDY¯D�VH�LPSRQH�
HQWH�D�OD�/H\�)XQGDPHQWDO��SRU�OR�TXH�PXFKRV�GH�QRVRWURV�ORV�MXHFHV��
PXFKDV�YHFHV�FUH\HQGR�TXH�HVWDPRV�DSOLFDQGR�HO�GHUHFKR��OR�GHVDSOLFDPRV�

3DUHFH�XQD�SDUDGRMD��HQ�HO�FDVR�GHO�&µGLJR�3URFHVDO�3HQDO��TXH�HV�
HO�¼QLFR�TXH�FXPSOH�FRQ�ORV�HVW£QGDUHV�HVWDEOHFLGRV�HQ�OD�&RQVWLWXFLµQ��
ORV�WUDWDGRV�\�ODV�FRQYHQFLRQHV�LQWHUQDFLRQDOHV��HQ�VX�GLVH³R��VHD�HO�P£V�
YLOLSHQGLDGR�

$� FRQWLQXDFLµQ� SURSRUFLRQDUHPRV� DOJXQRV� IXQGDPHQWRV� SDUD� HVWH�
SXQWR�GH�YLVWD�

(Q�5HS¼EOLFD�'RPLQLFDQD��GHVGH�KDFH�PXFKR�WLHPSR�OD�&RQVWLWXFLµQ�
FRQWHQ¯D�XQ�FDW£ORJR�GH�JDUDQW¯DV�SHQDOHV�HQWUH�ODV�FXDOHV�VH�HQFRQWUDEDQ�
OD�UHODWLYD�D�OD�LJXDOGDG�HQWUH�ORV�FLXGDGDQRV��OD�SURKLELFLµQ�GH�OD�WRUWXUD�
\�HO�GHUHFKR�D�XQ�MXLFLR�MXVWR��HQWUH�RWUDV��'HO�PLVPR�PRGR�KDE¯D�VXV�
FULWR�WDQWR�OD�&RQYHQFLµQ�$PHULFDQD�GH�'HUHFKRV�+XPDQRV�\�HO�3DFWR�
,QWHUQDFLRQDO�GH�'HUHFKRV�&LYLOHV�\�3RO¯WLFRV��

$�SHVDU�GH�HOOR��KDVWD�HO�D³R������FRQVHUYDPRV�XQD�OHJLVODFLµQ�TXH�
QHJDED� UDGLFDOPHQWH� DTXHOODV� JDUDQW¯DV� FRQWHQLGDV� HQ� ORV� LQVWUXPHQWRV�
SUHFHGHQWHPHQWH�FLWDGRV�

$�SDUWLU�GHO�D³R������IXH�SXHVWR�HQ�YLJHQFLD�HO�&µGLJR�3URFHVDO�3HQDO��
/D�SULQFLSDO�YLUWXG�GH�HVWH�LQVWUXPHQWR�HV�TXH�LQFRUSRUD�ORV�GHUHFKRV�\�
JDUDQW¯DV�\D�FRQWHQLGRV�HQ�ORV�FRQYHQLRVط�LQGLFDGR�FRPR�PHGLR�SDUD�KDFHU�
RSHUDWLYDV�ODV�JDUDQW¯DV��SRU�WDQWR�WLHPSR�UHWUDVDGDV��HQ�VX�DSOLFDFLµQ�D�
FDXVD�GH�OD�DQRPLD�H[LVWHQWH�HQ�QXHVWUR�VLVWHPD��TXH�UHVWDED�YDOLGH]�D�WRGD�
QRUPD�TXH�QR�HVWXYLHUD�FRQWHQLGD�HQ�XQD�OH\�DSUREDGD�SRU�HO�&RQJUHVR�
GH�OD�QDFLµQ��

$UPDPRV�TXH�D�SHVDU�GH�OD�SXHVWD�HQ�YLJHQFLD�GHO�&µGLJR�3URFHVDO�
3HQDO��OD�UHDOLGDG�DQWHULRU�QR�KD�FDPELDGR�GH�PDQHUD�VXVWDQFLDO��$�SHVDU�
GH�TXH�OD�OH\�SURFHVDO�\�OD�PLVPD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�UHFRQRFHQ�
HO�HVWDGR�GH�LQRFHQFLD�GH�WRGD�SHUVRQD�VRPHWLGD�D�SHUVHFXFLµQ�SHQDO�\�
HO�FDU£FWHU�H[FHSFLRQDO�GH�OD�SULVLµQ�SUHYHQWLYD��ORV�WULEXQDOHV�OD�DSOLFDQ�
FRPR�VL�IXHUD�UHJOD�JHQHUDO��DO�SXQWR�TXH�H[KLELPRV�XQR�GH�ORV�¯QGLFHV�
P£V�DOWRV�GH�SULVLµQ�SUHYHQWLYD�HQ�HO�FRQWLQHQWH��/R�PLVPR�RFXUUH�FRQ�OD�
YLRODFLµQ�GH�LPSRUWDQW¯VLPRV�GHUHFKRV�SURFHVDOHV�\�VXVWDQWLYRV�TXH�VRQ�
GHVFRQRFLGRV��FRUULHQWHPHQWH��SRU�ORV�WULEXQDOHV�QDFLRQDOHV�VLQ�TXH�QDGLH�
OHYDQWH�VX�YR]�SDUD�GHQXQFLDU�OD�YLRODFLµQ��

/R�DQWHULRU�UHYHOD�OD�GLIHUHQFLD�DELVPDO�TXH�H[LVWH�HQWUH�HO�GHUHFKR�
OHJLVODGR�HO�TXH�VH�DSUXHED�HQ�HO�&RQJUHVR�GH�OD�5HS¼EOLFD�\�HO�TXH�VH�YLYH�
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HQ�OD�UHDOLGDG��HO�TXH�DSOLFDQ�D�GLDULR�ORV�MXHFHV��HQ�RFDVLµQ�GH�FXDOTXLHU�
SURFHVR�MXGLFLDO�

(O�UHSOLHJXH�GHO�(VWDGR�OHJLVODWLYR�D�IDYRU�GHO�(VWDGR�FRQVWLWXFLRQDO�
FRLQFLGH�FRQ�XQD�IDVH�KLVWµULFD�HQ�OD�FXDO�DGTXLHUHQ�SDUWLFXODU�UHOHYDQFLD�
ORV�GHUHFKRV�KXPDQRV��

/D�UHIRUPD�GH�������DO�DVLJQDUOH�MHUDUTX¯D�FRQVWLWXFLRQDO���$UWܓ������D�
ODV�FRQYHQFLRQHV�\�WUDWDGRV�LQWHUQDFLRQDOHV�VREUH�GHUHFKRV�KXPDQRV��DVXPH�
TXH�ORV�MXHFHV�QR�VRODPHQWH�GHEHPRV�GDU�XQD�LQWHUSUHWDFLµQ�FRKHUHQWH�\�
FRQVLVWHQWH�DO�GHUHFKR�QDFLRQDO��VLQR�WDPEL«Q�D�ODV�OHFWXUDV�SRVLEOHV�GHO��
PDWHULDO�MXU¯GLFR�JHQHUDGR�SRU�ORV�LQVWUXPHQWRV�LQWHUQDFLRQDOHV��HVSHFLDO�
PHQWH�D�OD�&RQYHQFLµQ�$PHULFDQD�GH�GHUHFKRV�+XPDQRV�GH��������D�ORV�
SDFWRV�GH�GHUHFKRV�GH������\�D�ODV�GHFLVLRQHV�GH�OD�&RUWH�,QWHUDPHULFDQD�
GH�'HUHFKRV�+XPDQRV���GHELGR�D�TXH�QRVRWURVط�HQ�������UHFRQRFLPRVط
OD�FRPSHWHQFLD�GH�GLFKD�FRUWH�

(Q�QXHVWUD�UHJLµQ��HVSHFLDOPHQWH�HQ�$UJHQWLQD��3HU¼��&RORPELD�\�&RV�
WD�5LFD��HV�QRUPDO�HQFRQWUDU�HQ�VXV�VHQWHQFLDV�PHQFLRQHV�GH�SUHFHGHQWHV�
LQWHUQDFLRQDOHV��WDQWR�GH�OD�&RPLVLµQ�FRPR�GH�OD�&RUWH�,QWHUDPHULFDQD�
GH�'HUHFKRV�+XPDQRV�\�GH�ORV�&RPLW«V�GH�1DFLRQHV�8QLGDV��

3DUD�TXLHQ�HVW£�HQ�FRQWDFWR�FRQ�OD�MXULVSUXGHQFLD�ODWLQRDPHULFDQD�UHVXOWD�
KDELWXDO��\�GH�DEVROXWD�QRUPDOLGDG�OD�LQYRFDFLµQ�GH�SUHFHGHQWHV�GH�RUJDQLV�
PRV�\�WULEXQDOHV�WUDVQDFLRQDOHV��(VWD�QXHYD�FXOWXUD�MXU¯GLFD�GH�DVLPLODFLµQ�
GH�IXHQWHV�QRUPDWLYDV�\�MXULVSUXGHQFLDOHV�LQWHUQDFLRQDOHV�HURVLRQD�OD�QRFLµQ�
GH�OD�VREHUDQ¯D�QDFLRQDO�\�HO�SULQFLSLR�GH�VXSUHPDF¯D�FRQVWLWXFLRQDO�\�GH�OD�
FRQGLFLµQ�GH�WHQHU�OD�¼OWLPD�SDODEUD�GHO��7ULEXQDO�&RQVWLWXFLRQDO��SRU�OR�
TXH�KR\�HV�XQ�DSRWHJPD�KDEODU�GH�VXSUHPDF¯D�FRQVWLWXFLRQDO�

¿La jurisprudencia internacional es obligatoria?

/D�&RQYHQFLµQ�$PHULFDQD�GH�'HUHFKRV�+XPDQRV�GLFH�TXH�OD�VHQWHQFLD�
GH�OD�&RUWH�,QWHUDPHULFDQD�HV�REOLJDWRULD�SDUD�ODV�SDUWHV��HQ�HO�SURFHVR��6LQ�
HPEDUJR�OD�&RUWH�UHJLRQDO�H[SDQGLµ�VX�REOLJDWRULHGDG�DO�HVWDEOHFHU�TXH�
ORV�MXHFHV�QDFLRQDOHV�GHEHQ�HMHUFHU�HO�FRQWURO�GH�FRQYHQFLRQDOLGDG�GH�ODV�
QRUPDV�R�DFWRV�ORFDOHV��VLJXLHQGR�OD�LQWHUSUHWDFLµQ�TXH�GH�ORV�SUHFHSWRV�
FRQYHQFLRQDOHV�HOOD�KD�KHFKR�

(Q�HO�GHUHFKR�FRPSDUDGR�HV�HPEOHP£WLFR�HO�FDVR�GRQGH�OD�6XSUHPD�
&RUWH�GH�$UJHQWLQD�UHFHSWµ�HQ�HO�FDVR�6LPµQ��������OD�GRFWULQD�MXULV�
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SUXGHQFLDO�GH�%DUULRV�$OWRV�Y��3HU¼���������TXH�FRQVLJQµ�TXH�OD�DPQLVW¯D�
YLRODED�OD�JDUDQW¯D�GH�WXWHOD�MXGLFLDO��SRU�OR�TXH�RUGHQµ�DO�(VWDGR�UHPRYHU�
ORV�REVW£FXORV� LQWHUQRV�TXH� LPSHG¯DQ� OD� LQYHVWLJDFLµQ�\�VDQFLµQ�GH� ORV�
FXOSDEOHV� VLQ� TXH� SXHGDQ� RSRQHUVH� QRUPDV� SURFHVDOHV� �WDOHVط FRPR� OD�
SUHVFULSFLµQ�R�OD�FRVD�MX]JDGDط�FRQWUDYLQLHQGR�VX�SUHFHGHQWH�DQWHULRU��HQ�
HO�FDVR�&DPSV���������GRQGH�FRQYDOLGµ�ODV�OH\HV�GH�REHGLHQFLD�GHELGD�\�
SXQWR�QDO�

/R� UHOHYDQWH� DTX¯� HV� FRPR� ORV� MXHFHV� VXSUHPRV� VH� DSR\DURQ� HQ� HO�
SUHFHGHQWH�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV�SDUD�YDULDU�
VX�SURSLR�SUHFHGHQWH�\�MXVWLFDU�VX�QXHYD�GHFLVLµQ��FUHDQGR�OD�O¯QHD�MXULV�
SUXGHQFLDO�GH�TXH�ODV�GHFLVLRQHV�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�
+XPDQRV�UHVXOWDQ�REOLJDWRULDV�H�LPSHUDWLYDV�HQ�HO�RUGHQDPLHQWR�MXU¯GLFR�
DUJHQWLQR�

2WUD�GHFLVLµQ�HPEOHP£WLFD�GH�OD�&RUWH�HV�OD�TXH�FRQGHQµ�DO�(VWDGR�GH�
&KLOH�SRU�OD�FHQVXUD�TXH�LPSLGLµ�OD�H[KLELFLµQ�HQ�HVH�SD¯V�GH�OD�SHO¯FXOD�
�D�¼OWLPD/ف WHQWDFLµQ�GH�&ULVWRق�\�HVWLPµ�TXH�HO�(VWDGR�FKLOHQR�GHE¯D�
DGHFXDU�VX�RUGHQDPLHQWR�MXU¯GLFR��SDUWLFXODUPHQWH�OD�PRGLFDFLµQ�GH�OD�
&RQVWLWXFLµQ�\�HO�'HFUHWR�/H\ܘ����

3RU�RWUD�SDUWH��HVW£�HO�FDVR�GH�+HUUHUD�8OORD�Y��&RVWD�5LFD��GRQGH�VH�
OH�H[KRUWµ�D�FRQVDJUDU�HO�GHUHFKR�DO�UHFXUVR�GH�PDQHUD�HIHFWLYD�

(O�FDVR�(GPHMLDQG�Y��6RIRYLFK�GRQGH�OD�&RUWH�6XSUHPD�GH�$UJHQWLQD�
HVWDEOHFLµ�TXH�ORV�GHUHFKRV�WXWHODGRV�LQWHUQDFLRQDOPHQWHط�DO�VHU�VXVFULWRV�
SRU�HO�(VWDGR�DUJHQWLQRط�SRG¯DQ�VHU�LQPHGLDWDPHQWH�UHFODPDGRV�SRU�ORV�
LQGLYLGXRV�VXMHWRV�D�OD�MXULVGLFFLµQ�ORFDO�

(Q�RWUR�H[WUHPR�\�GHVPLQWLHQGR�HO�FDU£FWHU�YLQFXODQWH�GH�ODV�GHFLVLRQHV�
GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV�SDUD�ORV�SD¯VHV�TXH�KDQ�
DFHSWDGR�VX�FRPSHWHQFLD��VH�HQFXHQWUD�HO�FDVR�GRPLQLFDQR�GH�ODV�QL³DV�
<HDQ�\�%RVLFR��������GRQGH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV�
QRV�FRQGHQµ�DO�SDJR�GH�XQD�LQGHPQL]DFLµQ�D�IDYRU�GH�ODV�UHFODPDQWHV��SRU�
KDE«UVHOH�QHJDGR�OD�QDFLRQDOLGDG�GRPLQLFDQD�D�SHVDU�GH�KDEHU�QDFLGR�HQ�
WHUULWRULR�GH�OD�5HS¼EOLFD��

3RVWHULRUPHQWH��QXHVWUD�6XSUHPD�&RUWH�GH�-XVWLFLD��PHGLDQWH�6HQWHQFLD�
1R�������GHO���GH�QRYLHPEUH�GH�������GHFLGLµ�TXH�ORV�KõRV�GH�H[WUDƎHURV�
HQ�WU£QVLWR�QDFLGRV�HQ�HO�WHUULWRULR�QDFLRQDO�QR�DGTXLHUHQ�OD�QDFLRQDOLGDG�
GRPLQLFDQD��FRQ�OR�TXH�IDOOµ�FRQWUDULR�DO�FULWHULR�HVWDEOHFLGR�GH�DFXHUGR�
DO�SUHFHGHQWH�YLQFXODQWH��HVWDEOHFLGR�SRU�OD�&RUWH�,QWHUDPHULFDQD�GH�'H�
UHFKRV�+XPDQRV�SDUD�QXHVWUR�SD¯V�
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(Q�HO�SDUDGLJPD�GHO�(VWDGR�GHPRFU£WLFR�FRQVWLWXFLRQDO�\�VRFLDO�GH�
GHUHFKR��ORV�MXHFHV�FREUDQ�JUDQ�UHOHYDQFLD��HVSHFLDOPHQWH�ORV�MXHFHV�TXH�
WLHQHQ�OD�¼OWLPD�SDODEUD�HQ�PDWHULD�FRQVWLWXFLRQDO��SXHV�HO�RUGHQDPLHQWR�
MXU¯GLFR�GHEH�HVWDU�JDUDQWL]DGR�HQ�WRGDV�VXV�SDUWHV�SRU�PHGLR�GH�PHFDQLV�
PRV�MXULVGLFFLRQDOHV�TXH�OD�&RQVWLWXFLµQ�GHO�(VWDGR�FRQVWLWXFLRQDO�GHEH�
JDUDQWL]DU��DGHP£V��OD�&RQVWLWXFLµQ�GHO�(VWDGR�FRQVWLWXFLRQDO�HV�LQYDVRUD�
\�HQWURPHWLGD��5LFFDUGR�*XDVWLQL���\D�TXH�DWUDYLHVD�WRGR�HO�RUGHQDPLHQWR�
MXU¯GLFR�

(O�FRQVWLWXFLRQDOLVPR�FRQWHPSRU£QHR�JHQHUD�XQD�H[SORVLµQ�GH�OD�DFWL�
YLGDG�MXGLFLDO�\�FRPSRUWD�\�UHTXLHUH�GH�DOJ¼Q�JUDGR�GH�DFWLYLVPR�MXGLFLDO�

6RQ�F«OHEUHV�ODV�UHVROXFLRQHV�GH�OD�&RUWH�&RQVWLWXFLRQDO�FRORPELDQD�
DO�FRQRFHU�GH�SURFHVRV�GH�DFFLRQHV�GH�WXWHOD�SRU�PHGLR�GH�ORV�FXDOHV�VH�
PDQGDURQ�D�SRQHU�GUHQDMHV�D�EDUULRV�PDUJLQDOHV��FRQVDJUDQGR�HO�GHUHFKR�
D�OD�VDOXG�FRPR�GHUHFKR�IXQGDPHQWDO��

/RV�MXHFHV�EUDVLOH³RV�KDQ�ORJUDGR�VDOYDU�YLGDV�RUGHQDQGR�OD�HQWUHJD�GH�
PHGLFDPHQWRV�HVHQFLDOHV�JHQ«ULFRV�D�SHUVRQDV�VLQ�UHFXUVRV�HFRQµPLFRV�

(Q�*XDWHPDOD��HO�7ULEXQDO�&RQVWLWXFLRQDO�SDUµ�XQ�JROSH�GH�(VWDGR�
TXH�SUHWHQGLµ�GDU�HQ������HO�HQWRQFHV�SUHVLGHQWH�-RUJH�6HUUDQR�(O¯DV���

,QFOXVLYH��(VWDGRV�8QLGRV��TXH�HV�XQ�SD¯V�TXH�QR�KD�UDWLFDGR�QLQ�
JXQD�GH�ODV�FRQYHQFLRQHV�\�WUDWDGRV�LQWHUQDFLRQDOHV��LQYDOLGµ�OD�OH\�TXH�
SHQDOL]DED�OD�KRPRVH[XDOLGDG��FDVR�/DZUHQFH�Y��7H[DV��������R�OD�LPSR�
VLFLµQ�GH�OD�SHQD�GH�PXHUWH�D�PHQRUHV�GH�HGDG��5RSHU�Y��6LPPRQV��������
DSR\£QGRVH�HQ�SUHFHGHQWHV�GH�OD�&RUWH�(XURSHD�GH�'HUHFKRV�+XPDQRV��
ODV�TXH�REYLDPHQWH��QR�WLHQHQ�YDOLGH]�HQ�(VWDGRV�8QLGRV�

$XQTXH�XQD�YLVLµQ�PRGHUQD�GHO�(VWDGR�FRQVWLWXFLRQDO�VRVWLHQH�TXH�OD�
&RQVWLWXFLµQ�GHEH�VHU�FRQFHELGD�FRPR�XQD�QRUPD�DSOLFDEOH�DTX¯�\�DKRUD��
\�QR� FRPR�XQD� UHFRPHQGDFLµQ� VRODPHQWH�GLULJLGD� D� UHJXODU� D� IXWXUR��
TXH�SXHGH�QR�KDFHUVH�QXQFD�SUHVHQWH��KD\�TXH�FRQVLGHUDU�TXH�ORV�WH[WRV�
FRQVWLWXFLRQDOHV� FRQWLHQHQ� HQ� DOJXQD�PHGLGD�� SUHWHQVLRQHV� TXH� HQ� HO�
PRPHQWR�GH�HQWUDU�HQ�YLJRU�SXHGHQ�VHU�FRQVLGHUDGDV�XWµSLFDV�

(O� FDU£FWHU�QRUPDWLYR�GH� OD�&RQVWLWXFLµQ�QR� VXSRQH�QHJDU�TXH�HO�
SRGHU�FRQVWLWX\HQWH�KD\D�TXHULGR�SRQHU�HQ�HO�WH[WR�GH�OD�QRUPD�VXSUHPD�
VXV�DVSLUDFLRQHV�GH�SD¯V��OD�IRUPD�TXH�GHEHU£�WHQHU�OD�VRFLHGDG�GHVGH�VX�
SXQWR�GH�YLVWD��SRU�HOOR��VLHPSUH�WLHQH�DOJR�GH�XWRS¯D�FRQFUHWD�
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Contextos sociales en la declaración de los derechos fundamentales 
en República Dominicana 

Mag. Leyda Margarita Piña Medrano / Mag. José Alberto Cruceta Almánzar / Lic. Cristóbal Rodríguez Gómez

%LEOLRJUDή®D

%LQGHU��$OEHUWR�\�2EDQGR��-RUJH��'H�ODV�UHS¼EOLFDV�D«UHDV�DO�(VWDGR�GH�GHUHFKR��
�UD��(G��%XHQRV�$LUHV��$G�+RFܓ�����

/RHZHQVWHLQ��.DUO��7HRU¯D�GH�OD�&RQVWLWXFLµQ��$ULHO����ܕ�
6DJ¾HV��1«VWRU�3HGUR��7HRU¯D�GH�OD�&RQVWLWXFLµQ��%XHQRV�$LUHV��$VWUHDܐ�����



Lic. Cristóbal Rodríguez Gómez

/LFHQFLDGR�HQ�'HUHFKR�SRU�OD�8QLYHUVLGDG�7HFQROµJLFD�GH�6DQWLDJR��87(�
6$��\�H[SHUWR�HQ�GHUHFKR�FRQVWLWXFLRQDO��'LSORPDGR�HQ�6LVWHPD�3RO¯WLFR�\�5H�
IRUPD�&RQVWLWXFLRQDO�GH�OD�8QLYHUVLGDG�$XWµQRPD�GH�6DQWR�'RPLQJR��8$6'���
3URIHVRU�GH�OD�F£WHGUD�GH�'HUHFKR�&RQVWLWXFLRQDO�GH�OD�8QLYHUVLGDG�$ELHUWD�SDUD�
$GXOWRV�\�FRRUGLQDGRU�GH�OD�PDHVWU¯D�HQ�'HUHFKR�&RQVWLWXFLRQDO�GH�OD�8QLYHU�
VLGDG�,EHURDPHULFDQD��GRQGH�LPSDUWH�ODV�DVLJQDWXUDV�-XVWLFLD�&RQVWLWXFLRQDO�\�
7HRU¯D�\�3U£FWLFD�GH�ORV�'HUHFKRV�)XQGDPHQWDOHV��

'HOHJDGR�,QVWLWXFLRQDO�DQWH�OD�&RPLVLµQ�3UHVLGHQFLDO�SDUD�OD�5HIRUPD�GH�OD�
&RQVWLWXFLµQ�'RPLQLFDQD���������)XH�DVHVRU�OHJDO�GH�OD�&RPLVLµQ�GH�9HULFDFLµQ�
\�$XGLWRU¯D�GH�OD�$VDPEOHD�1DFLRQDO�5HYLVRUD�GH�OD�&RQVWLWXFLµQ���������(V�DXWRU�
GH�,QWHUPLWHQFLDV�GHO�SUH£PEXOR�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD�\�/D�SURWHFFLµQ�GH�
ORV�LQWHUHVHV�GLIXVRV�\�FROHFWLYRV��HQWUH�RWURV�WH[WRV���
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CrisTóbal roDríguez gómez

Modelo de Estado y paradigma constitucional 
en la cláusula del Estado social 

1. Resumen

(O�DQ£OLVLV�GH�OD�FO£XVXOD�GHO�(VWDGR�VRFLDO��FRQVDJUDGD�HQ�OD�QXHYD�
&RQVWLWXFLµQ�GRPLQLFDQD��HV�HO�REMHWR�GH�HVWH�DUW¯FXOR��(Q�XQ�SUL�
PHU�PRPHQWR�VH�SODQWHD�XQD�UHH[LµQ�VREUH�HO�PRGHOR�GH�(VWDGR�

\�HO�SDUDGLJPD�FRQVWLWXFLRQDO�DO�TXH�VH�KDFH�UHIHUHQFLD��\�SRU�HO�FXDO�VH�
RSWD��FRQ�OD�LQFRUSRUDFLµQ�GH�HVWD�FO£XVXOD�D�OD�&RQVWLWXFLµQ۽���OH�VLJXH�
XQD�FRQVLGHUDFLµQ�VREUH�HO�DOFDQFH�\�ODV�LPSOLFDFLRQHV�I£FWLFDV�\�QRUPDWLYDV�
TXH�GHULYDQ�GH�OD�QRFLµQ�GH�(VWDGR�VRFLDO۾���HO�LQWHQWR�GH�XQD�OHFWXUD�
LQWHJUDO�\�VLVWHP£WLFD�GH�ORV�WH[WRV�FRQVWLWXFLRQDOHV�TXH�LQIRUPDQ�\�OH�GDQ�
FRQWHQLGR�D�OD�FO£XVXOD�GHO�(VWDGR�VRFLDO��\�VREUH�HO�FRQFHSWR�GH�GLJQLGDG�
FRPR�HO�WHPD�DO�TXH��HQ�¼OWLPD�LQVWDQFLD��VH�HQFXHQWUD�UHIHULGD�OD�FXHV�
WLµQ��HV�HO�REMHWR�GH�OD�SHQ¼OWLPD�SDUWH�GH�HVWD�SRQHQFLDۿ���QDOPHQWH��
HO�SUREOHPD�GH�OD�H[LJLELOLGDG�MXGLFLDO�GH�ORV�GHUHFKRV�VRFLDOHV�\�VX�URO�HQ�
HO�VDOGR�GHO�OODPDGR�G«FLW�PRUDO�GH�OD�&RQVWLWXFLµQ��VRQ�OD�PDWHULD�GH�
OD�¼OWLPD�SDUWH܀��

���

2. El modelo Estado en la Constitución

/D�FO£XVXOD�GHO�(VWDGR�VRFLDO��Q¯WLGDPHQWH�FRQVDJUDGD�HQ�HO�HS¯JUDIH�GHO�
FDS¯WXOR�,,��W¯WXOR�,�GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD����HV��SUREDEOHPHQWH��OD�

�ܐ (O�W¯WXOR�FRPSOHWR�DO�TXH�VH�KDFH�UHIHUHQFLD�HVف�'HO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKRق�



138 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

GLVSRVLFLµQ�TXH�HQFLHUUD�HO�PD\RU�FRQWHQLGR�VHP£QWLFR�\�GH�OD�TXH�GHULYDQ�
ODV�FRQVHFXHQFLDV�I£FWLFDV�\�QRUPDWLYDV�GH�PD\RU�WUDVFHQGHQFLD�GH�FXDQWDV�
FRQWLHQH�HO�GRFXPHQWR�FRQVWLWXFLRQDO�SURFODPDGR�SRU�OD�$VDPEOHD�1DFLR�
QDO�HO����GH�HQHUR�GHܙ����(VWR�DV¯�SRUTXH�FRQ�HOOD�VH�KDFH�XQD�RSFLµQ�
SRU�XQ�PRGHOR�HVSHF¯FR�GH�(VWDGR�\�SRU�OD�DGRSFLµQ�GH�XQ�SDUDGLJPD�
FRQVWLWXFLRQDO�TXH�PDUFD�XQ�TXLHEUH�FRQ�HO�OLEHUDOLVPR�FO£VLFR�TXH�KDE¯D�
FDUDFWHUL]DGR�EXHQD�SDUWH�GH�OD�WUDGLFLµQ�FRQVWLWXFLRQDO�GRPLQLFDQD��

6L�ELHQ�OD�UHIRUPD�FRQVWLWXFLRQDO�SURGXFLGD�HQ������HVWDEOHFH�XQ�FRQ�
MXQWR�GH�GLVSRVLFLRQHV�GH�GHUHFKRV�VRFLDOHV�IXQGDPHQWDOHV���\�OD�OOHYDGD�
D�FDER�HQ������LQWURGXFH�XQD�W¯PLGD�QRFLµQ�GH�GHUHFKRV�VRFLDOHV�HQ�HO�
HS¯JUDIH�GH�OD�VHFFLµQ�,�GH�VX�W¯WXOR�,,���ORV�WH[WRV�UHVXOWDQWHV�GH�GLFKDV�
UHIRUPDV�VH�FLUFXQVFULE¯DQ�D�OD�GHVFULSFLµQ�\�FRQVDJUDFLµQ��UHVSHFWLYDPHQWH��
GH�XQD�FDWHJRU¯D�HVSHF¯FD�GH�GHUHFKRVط�ORV�VRFLDOHVط�TXH��VLQ�HPEDUJR��
VH�PDQWHQ¯D�RSHUDQGR�HQ�HO�PDUFR�GHO�PRGHOR�GH�(VWDGR�HVWUXFWXUDGR�SRU�
HO�FO£VLFR�FRQVWLWXFLRQDOLVPR�OLEHUDO��(Q�RWUDV�SDODEUDV��OD�UHIHUHQFLD�D�ORV�
��VH�DVXPH�VLQ�FRPSURPHWHU�OD�HVHQFLDقGHUHFKRV�LQGLYLGXDOHV�\�VRFLDOHVف
OLEHUDO�GHO�(VWDGR��RSHUDQGR�OD�PLVPD�FRPR�XQD�VXHUWH�GH�HQVDQFKDPLHQWR�
GH�VXV�P£UJHQHV�

(IHFWLYDPHQWH��ORV�PRGHUQRV�µUGHQHV�MXU¯GLFRV�VXUJLGRV�GH�ODV�JUDQGHV�
UHYROXFLRQHV�EXUJXHVDV�\�GH�ORV�SURFHVRV�GH�FRGLFDFLµQ�OOHYDGRV�D�FDER�
KDFLD�QDOHV�GHO� VLJOR�ే�� VH�YLHURQ�GHFLGLGDPHQWH� LQXHQFLDGRV�SRU�
ODV�FRQFHSFLRQHV�FO£VLFDV�GHO�SHQVDPLHQWR�SRO¯WLFR�OLEHUDO��XQR�GH�FX\RV�
SLODUHV�FRQVLVW¯D�HQ�OD�FRQVLGHUDFLµQ�GHO�VXMHWR�LQGLYLGXDO�FRPR�HO�Q¼FOHR�
FHQWUDO�HQ�WRUQR�DO�TXH�GHE¯D�PDWHULDOL]DUVH�OD�DUPD]µQ�SRO¯WLFD�\�MXU¯GLFD�
GH�ODV�VRFLHGDGHV�HQWRQFHV�HPHUJHQWHV��(O�RUGHQDPLHQWR�MXU¯GLFR��GHQLGR�
HQ�VX�FDVL�WRWDOLGDG�D�SDUWLU�GHO�VLVWHPD�GH�GHUHFKRV�LQGLYLGXDOHV�FRQVWL�
WXFLRQDOPHQWH�UHFRQRFLGRV��VH�QXWUH�GH�XQD�SURIXQGD�GHVFRQDQ]D�KDFLD�
XQD�FLHUWD�OµJLFD�GHO�SHQVDPLHQWR�GHPRFU£WLFR�TXH�SRVWXODED�OD�LGHD�GHO�

ܑ� /DV�SULQFLSDOHV�GLVSRVLFLRQHV�FRQVWLWXFLRQDOHV�HQ�PDWHULD�GH�GHUHFKRV�VRFLDOHV�HQ�OD�&RQV�
WLWXFLµQ�GH������VRQ��HQ�SULPHU�OXJDU��ODV�QRUPDV�GH�SURWHFFLµQ�GHO�GHUHFKR�DO�WUDEDMR�
�DUW¯FXOR����\�VLJXLHQWHV���HQ�VHJXQGR�OXJDU��HO�GHUHFKR�D�OD�HGXFDFLµQ��FRQ�«QIDVLV�HQ�OD�
HODERUDFLµQ�GH�XQ�SODQ�QDFLRQDO�SDUD�OD�HUUDGLFDFLµQ�GHO�DQDOIDEHWLVPR��DUW¯FXORV����\������
DV¯�FRPR�ORV�FRUUHODWLYRV�GHUHFKRV�GHULYDGRV�GHO�GH�OD�HGXFDFLµQ�HQWUH�ORV�TXH�GHVWDFD�OD�
OLEHUWDG�GH�HQVH³DQ]D��DUW¯FXOR������\�HQ�WHUFHU�OXJDU��OD�GHFODUDWRULD�GH�OD�VDOXGف�GHO�LQGL�
YLGXR�\�OD�VRFLHGDGق�FRPR�XQ�GHUHFKR�IXQGDPHQWDO��DUW¯FXOR�������

�ܒ (O�W¯WXOR�HVSHF¯FR�DO�TXH�VH�KDFH�UHIHUHQFLD�HVف�'H�ORV�GHUHFKRV�LQGLYLGXDOHV�\�VRFLDOHVق��
(VWD�UHGDFFLµQ�VH�PDQWHQGU¯D�LQYDULDEOH�KDVWD�OD�UHIRUPD�FRQVWLWXFLRQDO�SURFODPDGD�HO����
GH�HQHUR�GHܙ���
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Contextos sociales en la declaración de los derechos fundamentales 
en República Dominicana 

Mag. Leyda Margarita Piña Medrano / Mag. José Alberto Cruceta / Lic. Cristóbal Rodríguez Gómez

DXWRJRELHUQR�FROHFWLYR�\�GHO�SULQFLSLR�PD\RULWDULR��&RPR�DFHUWDGDPHQ�
WH�KD�PRVWUDGR�+DEHUPDVف��HO�OLEHUDOLVPR��TXH�VH�UHPRQWD�D�/RFNH��KD�
FRƎXUDGR�HO�SHOLJUR�GH�PD\RU¯DV�WLU£QLFDV�SRVWXODQGR�OD�SULPDF¯D�GH�ORV�
GHUHFKRV�KXPDQRV�HQWH�D�OD�YROXQWDG�SRSXODUق���

(VWD�FRQFHSFLµQ�GHO�GHUHFKR��FHQWUDGD�HQ�OD�SURWHFFLµQ�GH�ORV�GHUH�
FKRV�VXEMHWLYRV�H�LQGLYLGXDOHV��VH�FRQVROLGµ�HQ�OD�SU£FWLFD�GH�ORV�VLVWHPDV�
MXU¯GLFRV�GH�RFFLGHQWH�D�OR�ODUJR�GH�WRGR�HO�VLJOR���1R�HV�VLQR�HQ�ODV�
SULPHUDV�G«FDGDV�GHO�VLJOR���FRQ�OD�DSDULFLµQ�GH�XQD�VHULH�GH�FU¯WLFDV�D�
ORV�IXQGDPHQWRV�GHO�(VWDGR�GH�GHUHFKR�OLEHUDO���TXH�FRPHQ]DU£�D�WRPDU�
FXHUSR�HQ�HO�GLVFXUVR�GH�ODV�FLHQFLDV�MXU¯GLFDV��XQD�SHUVSHFWLYD�GH�DQ£OLVLV�
TXH�KDEU¯D�GH�VLJQLFDU�XQD�DXW«QWLFD�UHYROXFLµQ��HO�P£V�LPSRUWDQWH�FDP�
ELR�GH�SDUDGLJPD�RSHUDGR�HQ�HO�FRQVWLWXFLRQDOLVPR�PRGHUQR��WDQWR�HQ�HO�
SODQR�GH�OD�WHRU¯D�FRPR�HQ�HO�GH�OD�SU£FWLFD��6H�WUDWD�GHO�SDVR�GHO�(VWDGR�
OLEHUDO�GH�GHUHFKR�DO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�

)UHQWH� D� XQ� RUGHQDPLHQWR� MXU¯GLFR� IXQGDPHQWDOPHQWH� FHQWUDGR� HQ�
OD�LGHD�GH�ORV�GHUHFKRV�LQGLYLGXDOHVط�FX\D�SULQFLSDO�DPHQD]D�HQFDUQDED�
HO�SURSLR�(VWDGRط�\�RULHQWDGR�HQ�SULPHU�W«UPLQR�D�OD�VDOYDJXDUGD�GH�ODV�
LQVWLWXFLRQHV� FHQWUDOHV� GHO� VLVWHPD� SRO¯WLFR� HQ� IRUPDFLµQ�� SURSLHGDG� \�
FRQWUDWR��VH�HULJH�XQ�QXHYR�SDUDGLJPD�TXH�UHFRQRFH�OD�H[LVWHQFLD�GH�XQD�
VHULH�GH�GHUHFKRV�GH�WLSR�VRFLDO��FX\D�UHDOL]DFLµQ�VROR�VHU£�SRVLEOH�JUDFLDV�
D�OD�LQWHUYHQFLµQ�GHO�DSDUDWR�HVWDWDO�H[SUHVDGD�EDMR�OD�IRUPD�GH�SRO¯WLFDV�
S¼EOLFDV�GH�SUHVWDFLµQ�RULHQWDGDV�D�PHMRUDU�ODV�FRQGLFLRQHV�PDWHULDOHV�GH�
YLGD�GH�JUDQGHV�FRQJORPHUDGRV�KXPDQRV��FX\DV�QHFHVLGDGHV�E£VLFDV�QR�
UHVXOWDEDQ�VDWLVIHFKDV�HQ�XQ�VLVWHPD�HFRQµPLFR�VLJQDGR�SRU�HO�OLEUH�MXHJR�
GH�OD�RIHUWD�\�OD�GHPDQGD��

(O�QXHYR�SDUDGLJPD�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�HVW£�
HQ�OD�EDVH�GH�XQ�SRGHURVR�\�GHFLVLYR�UHSODQWHDPLHQWR�GH�OD�WHRU¯D�JHQHUDO�
GHO�GHUHFKR�\�GHO�(VWDGR��FX\R�LPSDFWR�VH�KDU¯D�VHQWLU�LQFOXVR�HQ�HO�£PELWR�
GH�OD�WHRU¯D�GHO�SURFHVR��HVSHF¯FDPHQWH�HQ�OR�UHODWLYR�DO�UHSODQWHDPLHQWR�
GH�OD�WUDGLFLRQDO�FRQFHSFLµQ�FLYLOLVWD�GH�OD�QRFLµQ�GH�LQWHU«V��(VWH�FDPELR�
SDUDGLJP£WLFR�HPSH]DU¯D�D� WHQHU� WUDGXFFLµQ�QRUPDWLYD�HQ�HO�PRPHQWR�

�ܓ -¾UJHQ�+DEHUPDV��/D�FRQVWHODFLµQ�SRVQDFLRQDO��(QVD\RV�SRO¯WLFRV��%DUFHORQD��3DLGµV��������
S������

�ܔ 8QD�GH� ODV�FU¯WLFDV�P£V� LQWHOLJHQWHV� IRUPXODGDV�DO�(VWDGR� OLEHUDO�GHVGH�XQD�SHUVSHFWLYD�
FRQVWLWXFLRQDO��HV�OD�SODQWHDGD�SRU�.DUO�6FKPLWW�HQ�VX�7HRU¯D�GH�OD�&RQVWLWXFLµQ��0DGULG��
$OLDQ]D�(GLWRULDO���������&��HVSHFLDOPHQWH�OD�VHFFLµQ�,,��JHQ«ULFDPHQWH�WLWXODGDف�(O�HOH�
PHQWR�FDUDFWHU¯VWLFR�GHO�(VWDGR�GH�GHUHFKR�HQ�OD�&RQVWLWXFLµQ�PRGHUQDق��
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P£V�HPEOHP£WLFR�GH�OD�FULVLV�GHO�OLEHUDOLVPR��KDFLD�QHV�GH�OD�VHJXQGD�
G«FDGD�GHO�VLJOR����

&RPR�SXHGH�DSUHFLDUVH��OD�FO£XVXOD�GHO�(VWDGR�VRFLDO�QR�VXUJH�HQ�HO�
YDF¯R��/D�GHFLVLµQ�GH�OD�$VDPEOHD�1DFLRQDO��HQ�HO�VHQWLGR�GH�RWRUJDUOH�
FODUD�FRQJXUDFLµQ�FRQVWLWXFLRQDO��VH�LQVFULEH��UHIRU]£QGROD��HQ�XQD�ULFD�
WUDGLFLµQ�GHO�SHQVDPLHQWR�\� OD�SU£FWLFD�GHO�GHUHFKR�FRQVWLWXFLRQDO�TXH�
SODQWHD�GHVD¯RV�GH�SULPHU�RUGHQ� DO� VLVWHPD�SRO¯WLFR�GRPLQLFDQR��SXHV�
GHPDQGD�XQ�FRPSURPLVR�\�XQD�YROXQWDG�UHDO�GH��SDUDDVHDQGR�D�'ZRUNLQ��
HPSH]DU�D�WRPDUVH�HQ�VHULR�ORV�GHUHFKRV�VRFLDOHV��(VWR�SRU�XQD�UD]µQ�PX\�
VHQFLOOD��HQ�HO�RUGHQDPLHQWR�FRQVWLWXFLRQDO�SURSLR�GHO�(VWDGR�VRFLDO��HO�
UHFRQRFLPLHQWR�GH�TXH�OD�SHUVRQD�WLHQH�GHUHFKRV�LPSOLFD�TXH�HO�(VWDGR�
HVW£�HQ�OD�REOLJDFLµQ�GH�UHDOL]DUORV����

(V�WRPDQGR�HQ�FRQVLGHUDFLµQ�OD�SHUVSHFWLYD�SRO¯WLFR�MXU¯GLFD�GH�HVH�
ULFR�SURFHVR�KLVWµULFR�DO�TXH�VH�KD�KHFKR�UHIHUHQFLD�TXH�QR�HV�DYHQWXUDGR�
DUPDU�TXH�OD�FO£XVXOD�GHO�(VWDGR�VRFLDO�HQFLHUUD�OD�P£V�WUDVFHQGHQWH�GH�
FLVLµQ�WRPDGD�SRU�OD�$VDPEOHD�1DFLRQDO��(V�SUHFLVDPHQWH�SRU�VX�WUDVFHQ�
GHQFLD�TXH�GLFKD�FO£XVXOD�UHSUHVHQWD��DO�PLVPR�WLHPSR��HO�PD\RU�GHVD¯R�
SDUD�QXHVWUR�VLVWHPD�FRQVWLWXFLRQDO��SXHV�GH�OD�HIHFWLYD�UHDOL]DFLµQ�GH�ODV�
GLVSRVLFLRQHV�GH�GHUHFKRV�VRFLDOHV�IXQGDPHQWDOHV�TXH�GHULYDQ�GH�OD�PLVPD�
GHSHQGHU£��HQ�JUDQ�PHGLGD��HO�DUUDLJR�TXH�HOف�VHQWLPLHQWR�FRQVWLWXFLRQDOق�
SXHGD�ORJUDU�HQ�OD�YLGD�\�OD�FRQFLHQFLD�WDQWR�GH�OD�FLXGDGDQ¯D�FRPR�GH�ORV�
DFWRUHV�SRO¯WLFRV��

3. El alcance de la cláusula del Estado social

&RPR�SXHGH�DSUHFLDUVH�HQ�OR�GLFKR�KDVWD�DKRUD��GHWU£V�GH�OD�FO£XVXOD�
GHO�(VWDGR� VRFLDO� VXE\DFH�� FRPR� WHOµQ�GH� IRQGR�� WRGD�XQD� FRQFHSFLµQ�
GHO�(VWDGR��GHO�GHUHFKR��GH�OD�HFRQRP¯D�\�GH�OD� MXVWLFLD��/D�RSFLµQ�GH�
LU�P£V�DOO£�GHO�SULQFLSLR�GHPRFU£WLFR�\�GH�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�
LQGLYLGXDOHVط�FX\D�UHDOL]DFLµQ�VH�HIHFWLYL]D�FRQ�HO�GHMDU�KDFHU��FRQ�OD�QR�
LQWHUIHUHQFLD�SRU�SDUWH�GH�OD�DXWRULGDG�HQ�HO�£PELWR�GH�OD�YLGD�SULYDGD�GHO�
VXMHWRط��GHPDQGD�WRPDU�SDUWLGR�SRU�XQ�WLSR�GH�(VWDGR�TXH�DVXPH�FRPR�

�ܕ /D�&RQVWLWXFLµQ�PH[LFDQD�GH�4XHU«WDUR��GH�������HV�HO�SULPHU�GRFXPHQWR�FRQVWLWXFLRQDO�
HQ�LQFRUSRUDU�XQ�FDW£ORJR�GH�GHUHFKRV�VRFLDOHV��3RVWHULRUPHQWH��HQ�������OD�&RQVWLWXFLµQ�
DOHPDQD�GH�:HLPDU�YHQGU¯D�D�SRVLWLYL]DU�ORV�GHQRPLQDGRV�GHUHFKRV�VRFLDOHV��HFRQµPLFRV�
\�FXOWXUDOHV�
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VX\R�HO�FRPSURPLVR�GH�DSXQWDODU�SRO¯WLFDV�S¼EOLFDV�WHQGHQWHV�D�OD�HIHFWLYD�
UHDOL]DFLµQ�GH�OD�MXVWLFLD�VRFLDO��HVWDEOHFLGD�FRPR�PDUFR�\�FRQGLFLµQ�SDUD�
HO�GLVXWH�GH�ORV�GHP£V�GHUHFKRV��FRQIRUPH�VH�GHVSUHQGH�GH�XQD�DGHFXDGD�
OHFWXUD�GHO�DUW¯FXOR���FRQVWLWXFLRQDO��

/R�DQWHULRU�SODQWHD�XQ�GHVD¯R�PD\RU�DO�(VWDGR��HO�UHODWLYR�D�VXV�QLYH�
OHV�GH�LQWHUYHQFLµQ�HQ�OD�UHJXODFLµQ�GHO�VLVWHPD�HFRQµPLFR��(O�(VWDGR�GH�
GHUHFKR�SURSLR�GHO�FRQVWLWXFLRQDOLVPR�OLEHUDO�FO£VLFR�VH�IXQGD�HQ�OD�LGHD�
GHO�P¯QLPR�GH�LQWHUYHQFLµQ�SRU�SDUWH�GH�OD�DXWRULGDG�HQ�OD�UHDOL]DFLµQ�GHO�
SUR\HFWR�LQGLYLGXDO�GH�YLGD�GH�FDGD�TXLHQ�\��HQ�FRQVHFXHQFLD��HQ�GHMDU�HO�
IXQFLRQDPLHQWR�GHO�VLVWHPD�HFRQµPLFR�D� OD� OLEUH� LQLFLDWLYD�SULYDGD��'H�
HVWR�VH�GHVSUHQGH�OD�FRUUHODWLYD�H[LJHQFLD�GHO�P¯QLPR�GH�LQWHUYHQFLµQ�SRU�
SDUWH�GHO�(VWDGR�HQ�OD�UHJXODFLµQ�GH�OD�HFRQRP¯D��(Q�RWUDV�SDODEUDV��HO�
(VWDGR�VH�WLHQH�FRPR�XQ�PDO�QHFHVDULR�FX\R�URO�HVW£�UHOHJDGR�D�RHFHU�ORV�
GLVSRVLWLYRV�GH�VHJXULGDG�TXH��FRQ�HO�P¯QLPR�GH�UHJXODFLµQ��GHPDQGDQ�OD�
OLEUH�FRPSHWHQFLD�\�OD�LQLFLDWLYD�SULYDGD��

(VWH�URO�GHO�(VWDGR�FRPR�GLVSHQVDGRU�GH�VHJXULGDG��FRPR�JXDUGL£Q�\�
JDUDQWH�GH�ODV�OH\HV�GH�OD�RIHUWD�\�OD�GHPDQGD�HV��SUHFLVDPHQWH��XQR�GH�ORV�
HOHPHQWRV�FHQWUDOHV�TXH�YLHQH�D�UHSODQWHDU�OD�FO£XVXOD�GHO�(VWDGR�VRFLDO��
1R�VH�WUDWD�GH�TXH�HO�(VWDGR�QR�VLJD�SUHVWDQGR�VX�SRGHU�\�VX�HVWUXFWXUD�
D� ORV� LQGLFDGRV�QHV�� VLQR�GH�TXH�GHEH��DO�PLVPR�WLHPSR�� WRPDU�FRQ�
FLHQFLD�GH�TXH�OD�SULPHUD�\�P£V�LPSRUWDQWH�FRQVHFXHQFLD�TXH�GHULYD�GH�
OD�FRQVDJUDFLµQ�FRQVWLWXFLRQDO�GH�OD�FO£XVXOD�HQ�FXHVWLµQ��HV�OD�UHODWLYD�DO�
UHFRQRFLPLHQWR�GH�XQ�URO�GH�PD\RU�SURWDJRQLVPR�HQ�OD�UHJXODFLµQ�GH�OD�
HFRQRP¯D��HQ�ODV�SRO¯WLFDV�GH�UHGLVWULEXFLµQ�GHO�LQJUHVR�\��HQ�FRQVHFXHQ�
FLD��HQ�OD�UHGHQLFLµQ�GH�ORV�FULWHULRV�SDUD�GHWHUPLQDU�ODV�SULRULGDGHV�HQ�
OD�RULHQWDFLµQ�GHO�JDVWR�S¼EOLFR�

(Q�RWUDV�SDODEUDV�� OD�FO£XVXOD�GHO�(VWDGR�VRFLDO� UHIXHU]D�QR�VROR�HO�
FDW£ORJR�IRUPDO�GH�ORV�GHUHFKRV�VRFLDOHV�IXQGDPHQWDOHV��VLQR�TXH�LPSRQH�
XQD�H[LJHQFLD�PRUDO�DO�(VWDGR�GH�WUDEDMDU�SDUD�VX�SURJUHVLYD�UHDOL]DFLµQ��
D�ULHVJR�GH�YHU�VRFDYDGD�XQD�GH�ODV�EDVHV�GH�VX�SURSLD�OHJLWLPLGDG�

4. La cláusula del Estado social: una lectura integral

&RPR�VH�LQGLFDUD�DO�LQLFLR�GH�HVWD�SRQHQFLD��OD�FO£XVXOD�GHO�(VWDGR�
VRFLDO�VH�HVWDEOHFH�\D�HQ�HO�HS¯JUDIH�GHO�FDS¯WXOR�,,��W¯WXOR�,�GH�OD�&RQV�
WLWXFLµQ��3HUR�OD�PLVPD�VH�HQULTXHFH�FRQ�XQD�VHULH�GH�GLVSRVLFLRQHV�TXH�
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QRV�GDQ�XQD�LGHD�GH�OD�ULTXH]D�GH�VX�FRQWHQLGR�\�GH�OD�UHOHYDQFLD�DVLJQDGD�
SRU�HO�FRQVWLWX\HQWH�D�VX�FRQJXUDFLµQ��$V¯�WHQHPRV�TXH�HO�DUW¯FXOR���
FRQVWLWXFLRQDO�GLVSRQH��\�D�5HS¼EOLFD�'RPLQLFDQD�HV�XQ�(VWDGR�VRFLDO/ف�
GHPRFU£WLFR�GH�GHUHFKR��RUJDQL]DGR�HQ�IRUPD�GH�UHS¼EOLFD�XQLWDULD��IXQ�
GDGR�HQ�HO�UHVSHWR�GH�OD�GLJQLGDG�KXPDQD��ORV�GHUHFKRV�IXQGDPHQWDOHV��
HO� WUDEDMR�� OD� VREHUDQ¯D�SRSXODU�\� OD� VHSDUDFLµQ�H� LQGHSHQGHQFLD�GH� ORV�
SRGHUHV�S¼EOLFRVق��(Q�RWUDV�SDODEUDV��VH�DVXPH��GH�PDQHUD�H[SUHVD��XQD�
IRUPD�HVSHF¯FD�GH�(VWDGR�SDUD� OD�RUJDQL]DFLµQ�SRO¯WLFD�GH� OD�VRFLHGDG�
GRPLQLFDQD��HO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��

3HUR�OD�RSFLµQ�SRU�HVD�IRUPD�SDUWLFXODU�GH�RUJDQL]DU�OD�FRQYLYHQFLD�
SRO¯WLFD�UHPLWH�D�XQ�HQWHQGLPLHQWR�PD\RU��D�XQD�FXHVWLµQ�VXSUHPD�TXH��
GHVGH�OD�ORVR¯D�PRUDO�\�OD�WHRU¯D�GHO�GHUHFKR�SUHFRQL]DGD�SRU�.DQW��VH�
HQFXHQWUD�HQ�OD�EDVH�PLVPD�GHO�SUR\HFWR�FLYLOL]DWRULR�GH�OD�PRGHUQLGDG�
\�TXH�HQFXHQWUD�HQ�OD�&RQVWLWXFLµQ�VX�P£[LPD�H[SUHVLµQ�QRUPDWLYD��OD�
FXHVWLµQ�GH�OD�GLJQLGDG�KXPDQD��/D�FO£XVXOD�GHO�(VWDGR�VRFLDO�UHPLWH��SXHV��
D�XQ�UHGLPHQVLRQDPLHQWR�GHO�FRQFHSWR�GH�GLJQLGDG�TXH��HQ�OD�PHGLGD�HQ�
TXH�VH�GHQH�SRU�OD�FRQVLGHUDFLµQ�GHO�VHU�KXPDQR�FRPR�XQ�Q�HQ�V¯�PLVPR�
�D�FX\D�UHDOL]DFLµQ�KD�GH�SURSHQGHU�WRGR�HO�LQVWUXPHQWDO�GH�OD�RUJDQL]DFLµQط
GHO�(VWDGRط�GHPDQGD�OD�LQWHUYHQFLµQ�GHO�SRGHU�S¼EOLFR�SDUD�KDFHU�HIHFWLYDV�
ODV�FRQGLFLRQHV�PDWHULDOHV�\�HVSLULWXDOHV�P¯QLPDV�TXH�JDUDQWLFHQ��QR�VROR�
OD�YLGD��VLQR�WDPEL«Q�VX�GHVDUUROOR�HQ�FRQGLFLRQHV�GH�GLJQLGDG��

(VH�HV�HO�VHQWLGR�SURIXQGR�GH�ODV�FRQVWDQWHV�DSHODFLRQHV�D�OD�QRFLµQ�
GH�GLJQLGDG�TXH�DWUDYLHVD�HO�WH[WR�FRQVWLWXFLRQDO��<D�HQ�HO�PLVPR�SUH£P�
EXOR��FRPR�XQR�GH�ORVف�YDORUHV�VXSUHPRV�\�SULQFLSLRV�IXQGDPHQWDOHVق�TXH�
LQVSLUDURQ�HO�TXHKDFHU�GH�ORV�FRQVWLWX\HQWHV�VH�FRORFD�HQ�SULPHU�W«UPLQR�
OD�GLJQLGDG��'H�VX�SDUWH��ORV�DUW¯FXORV���\����GH�OD�/H\�)XQGDPHQWDO�VRQ�
HQI£WLFRV�HQ�SRVWXODU�TXH�OD�&RQVWLWXFLµQ�\�HO�(VWDGR��UHVSHFWLYDPHQWH��
VH�IXQGDQ�HQ�HO�UHVSHWR�GH�OD�GLJQLGDG�KXPDQD��HQ�FRQVHFXHQFLD�FRQ�OR�
FXDO��HO�WH[WR�GHO�DUW¯FXOR���HVWDEOHFH�TXH�

(V�IXQFLµQ�HVHQFLDO�GHO�(VWDGR��OD�SURWHFFLµQ�HIHFWLYD�GH�
ORV�GHUHFKRV�GH�OD�SHUVRQD��HO�UHVSHWR�GH�VX�GLJQLGDG�\�OD�
REWHQFLµQ�GH�ORV�PHGLRV�TXH�OH�SHUPLWDQ�SHUIHFFLRQDUVH�
GH� IRUPD� LJXDOLWDULD�� HTXLWDWLYD� \�SURJUHVLYD�� GHQWUR�GH�
XQ�PDUFR�GH�OLEHUWDG�LQGLYLGXDO�\�GH�MXVWLFLD�VRFLDO��FRP�
SDWLEOHV�FRQ�HO�RUGHQ�S¼EOLFR��HO�ELHQHVWDU�JHQHUDO�\�ORV�
GHUHFKRV�GH�WRGRV�\�WRGDV�
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/D�FO£XVXOD�GHO�(VWDGR�VRFLDO�� MXQWR�D� ORV�GHUHFKRV�VRFLDOHV� IXQGD�
PHQWDOHV�TXH�OD�GHVDUUROODQ�\�OD�OOHQDQ�GH�VHQWLGR�QRUPDWLYRظ�VREUH�WRGR�
ORV�TXH�HVW£Q�HVWDEOHFLGRV�HQ�ORV�DUW¯FXORV����DO����GH�OD�&RQVWLWXFLµQط��
HQFXHQWUDQ�VX�UD]µQ�GH�VHU�HQ�OD�H[LJHQFLD�GH�UHDOL]DFLµQ�GH�OD�GLJQLGDG�
KXPDQD��WDO�\�FRPR�VH�GHVSUHQGH�GH�ORV�WH[WRV�FLWDGRV�HQ�HO�S£UUDIR�DQWHULRU��

<�HV�TXH�KD�VLGR�UHFRQRFLGR�TXH�WRGR�(VWDGR�VRFLDO�GH�GHUHFKR�KD�GH�
HVWDU�IXQGDGR�HQ�HO�UHVSHWR�GH�OD�GLJQLGDG�KXPDQD��HQWHQGLGD�HVWD�FRPR�
HO�PHUHFLPLHQWR�GH�XQ�WUDWR�HVSHFLDO�TXH�WLHQH�WRGD�SHUVRQD�SRU�HO�KHFKR�
GH�VHU�WDO��(TXLYDOH��VLQ�P£V��OD�IDFXOWDG�TXH�WLHQH�WRGD�SHUVRQD�GH�H[LJLU�
GH�ORV�GHP£V�XQ�WUDWR�DFRUGH�FRQ�VX�FRQGLFLµQ�KXPDQD��'H�HVWD�PDQHUD��
OD�GLJQLGDG�VH�HULJH�FRPR�XQ�GHUHFKR�IXQGDPHQWDO��GH�HFDFLD�GLUHFWD��
FX\R� UHFRQRFLPLHQWR� JHQHUDO� FRPSURPHWH� HO� IXQGDPHQWR� SRO¯WLFR� GHO�
(VWDGR��'HVDUUROODQGR�ORV�FRQFHSWRV�DQWHULRUHV��OD�MXULVSUXGHQFLD�FRQVWL�
WXFLRQDO�HQ�WRUQR�GHO�GHUHFKR�D�OD�YLGD�KD�KHFKR�«QIDVLV�HQ�TXH�HVWH�QR�
KDFH�UHODFLµQ�H[FOXVLYDPHQWH�D�OD�YLGD�ELROµJLFD��VLQR�TXH�DEDUFD�WDPEL«Q�
ODV�FRQGLFLRQHV�GH�YLGD�FRUUHVSRQGLHQWHV�D�OD�GLJQLGDG�LQWU¯QVHFD�GHO�VHU�
KXPDQR��6H�WUDWD�HQWRQFHV�GHO�GHUHFKR�D�OD�YLGD�GLJQD�\�VL�OD�FXHVWLµQ�DO�
FDQ]D�DO�VXVWUDWR�P¯QLPR�GH�FRQGLFLRQHV�PDWHULDOHV�GH�H[LVWHQFLD��DFRUGHV�
FRQ�HO�PHUHFLPLHQWR�KXPDQR��OODP£QGROR�P¯QLPR�YLWDO�GH�VXEVLVWHQFLD���
/D�QRFLµQ�GH�GLJQLGDG�� HQ�SDODEUDV�GH�+¦EHUOH�� FRQVWLWX\H� OD�SUHPLVD�
DQWURSROµJLFR�FXOWXUDO�GHO�(VWDGR�FRQVWLWXFLRQDO��

4XH�D�XQD�SHUVRQD�VH�OH�UHFRQR]FD�HO�GHUHFKR�D�XQD�YLGD�GLJQD�HQ�HO�
PDUFR�GH�XQ�(VWDGR�VRFLDO�HV��SRU�GHQLFLµQ��LQFRPSDWLEOH�FRQ�OD�SHUVLVWHQ�
FLD�GH�VLWXDFLRQHV�H[WUHPDV�GH�LƎXVWLFLD��PLVHULD��H[FOXVLµQ�\�PDUJLQDOLGDG�
HQ�TXH�VH�GHVDUUROOD�OD�YLGD�GH�DPSOLDV�DƎDV�GH�OD�SREODFLµQ��ODV�FXDOHV�
QR�VRQ�FRQJUXHQWHV�FRQ�ORV�SDU£PHWURV�TXH�H[LJH�XQ�WUDWDPLHQWR�DFRUGH�
FRQ�OD�GLJQLGDG�KXPDQD��<�HV�TXH��FRPR�KD�LQGLFDGR�5RQDOG�'ZRUNLQ�DO�
HVWDEOHFHU�XQ�SDU£PHWUR�YDORUDWLYR�GH�OD�GLJQLGDG��

&XDOTXLHUD�TXH�GHFODUH�TXH�VH�WRPD�ORV�GHUHFKRV�HQ�VH�
ULR��\�TXH�HORJLH�D�QXHVWUR�JRELHUQR�SRU�UHVSHWDUORV��ً��
GHEH�DFHSWDU��FRPR�P¯QLPR�XQD�R�GRV�LGHDV�LPSRUWDQWHV��
/D�SULPHUD�HV�OD�LGHD�GH�OD�GLJQLGDG�KXPDQD��(VWD�LGHD��
DVRFLDGD�D�.DQW��SHUR�TXH�GHHQGHQ�OµVRIRV�GH�GLIHUHQWHV�
HVFXHODV��VXSRQH�TXH�KD\�PDQHUDV�GH�WUDWDU�D�XQ�KRPEUH�TXH�

�ܖ &��&RUWH�&RQVWLWXFLRQDO�GH�&RORPELD��6HQWHQFLD�68������ܘ
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VRQ�LQFRQJUXHQWHV�FRQ�HO�KHFKR�GH�UHFRQRFHUOR�FDEDOPHQWH�
FRPR�PLHPEUR�GH�OD�FRPXQLGDG�KXPDQD��\�VRVWLHQH�TXH�
WDO�WUDWDPLHQWR�HV�SURIXQGDPHQWH�LƎXVWR���

'HVGH�HVD�SHUVSHFWLYD��OD�GLJQLGDG�KXPDQD�VH�SUHVHQWD�FRPR�HO�HOH�
PHQWR�FODYH�D�FX\D�UHDOL]DFLµQ�DSXQWD�HO�FDW£ORJR�GH�GHUHFKRV�TXH�GHULYDQ�
GH�OD�FO£XVXOD�GHO�(VWDGR�VRFLDO��(Q�WDO�VHQWLGR��OD�&RQVWLWXFLµQ�GRPLQL�
FDQD�GHEH�VHU�OH¯GD�FRPR�XQ�LPSHULRVR�OODPDGR�GH�DWHQFLµQ�D�ORV�DFWRUHV�
SRO¯WLFRV�\�VRFLDOHV�SDUD�DVXPLU�FRPR�XQD�FXHVWLµQ�GH�DOWD�SULRULGDG�OD�
GHFLVLµQ�GH�DSUR[LPDU�HO�LGHDO�VRFLDO�TXH�LQVSLUD�EXHQD�SDUWH�GHO�GRFX�
PHQWR�FRQVWLWXFLRQDO��D�OD�GHVFRQVRODGRUD�UHDOLGDG�GH�XQD�JUDQ�SDUWH�GH�
QXHVWURV�FRQFLXGDGDQRV��

5. La justiciabilidad de los derechos sociales 
� \�HO�̉SURIXQGR�GªΘFLW�PRUDO̊�GHO�FRQVWLWXFLRQDOLVPR�
 contemporáneo

/D�UHDOL]DFLµQ�GH�ORV�GHUHFKRV�VRFLDOHV�TXH�OH�GDQ�VXVWHQWR�D�OD�FO£X�
VXOD�GHO�(VWDGR�VRFLDO�\��HQ�FRQVHFXHQFLD��ODV�SRVLELOLGDGHV�GH�GRWDU�GH�
FRQWHQLGR�PDWHULDO�HO�FRQFHSWR�GH�GLJQLGDG�TXH�ORV�LQVSLUD��SDVD�SRUTXH�
WHQJDPRV�FODUD�FRQFLHQFLD�GHO�FDU£FWHU�MXVWLFLDEOH�GH�HVWRV�GHUHFKRV��6L�
ORV�GHUHFKRV�VRFLDOHV�IXQGDPHQWDOHV�VRQ�QRUPDV�MXU¯GLFDV��HQWRQFHV�HVW£Q�
UHYHVWLGRV�GH�XQD�GH�ODV�FDUDFWHU¯VWLFDV�HVHQFLDOHV�GH�WRGD�QRUPD�MXU¯GLFD��
VX�REOLJDWRULD�REVHUYDFLµQ��'H�HOOR�VH�GHULYD�TXH� OD� LQREVHUYDQFLD�R�HO�
LQFXPSOLPLHQWR�GH�ODV�REOLJDFLRQHV�GH�KDFHU�R�GH�QR�KDFHU�TXH�LPSRQHQ�
ODV�QRUPDV�MXU¯GLFDV�HQWUD³HQ�FRQVHFXHQFLDV�\�VDQFLRQHV�TXH�KDQ�GH�LP�
SRQHUVH�D�TXLHQHV�ODV�GHVFRQRFHQ��(V�HQ�HVD�DPHQD]D�GH�VDQFLµQ�GRQGH�
UDGLFD��HQ�EXHQD�PHGLGD��OD�HFDFLD�GH�WRGR�VLVWHPD�MXU¯GLFR��

6L�OR�DQWHULRU�HV�FRUUHFWR�\�OD�UHDOL]DFLµQ�GH�ORV�GHUHFKRV�VRFLDOHVط�\�
GHO�LGHDO�GH�GLJQLGDG�TXH�OHV�VXE\DFHط�FRUUHVSRQGH�DO�(VWDGR�FRPR�VX�
���ORV�WLWXODUHV�GH�HVWRV�GHUHFKRV�GHEHQ�GLVSRQHU��D�VXقIXQFLµQ�HVHQFLDOف
YH]��GHO�GHUHFKR�D�UHFODPDU�OD�DGHFXDGD�SURWHFFLµQ�GH�ORV�ELHQHV�MXU¯GLFRV�
SRU�HOORV�JDUDQWL]DGRV�

�ܗ 5RQDOG�'ZRUNLQ��/RV�GHUHFKRV�HQ�VHULR��$ULHO��%DUFHORQD��������S����ܔ
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1R�H[LVWHQ�UD]RQHV�Y£OLGDV�SDUD�TXH�ORV�WULEXQDOHV�GH�DGPLQLVWUDFLµQ�
GH� MXVWLFLD�R�FLHUWRV�DFWRUHV�SRO¯WLFRV�QLHJXHQ�HO�FDU£FWHU� MXVWLFLDEOH�GH�
ORV�GHUHFKRV�VRFLDOHV�PLHQWUDV�VXV�GHVSDFKRV�HVW£Q�UHSOHWRV�GH�DFFLRQHV�
\�SURFHVRV�WHQGHQWHV�D�SURWHJHU�ORV�HUUµQHDPHQWH�OODPDGRVف�GHUHFKRV�GH�
OLEHUWDG�QHJDWLYDق��(VWD�H[LJHQFLD�GH�H[LJLELOLGDG�MXGLFLDO�GH�ORV�GHUHFKRV�
VRFLDOHV�VH�WRUQD�HVSHFLDOPHQWH�LPSRUWDQWH�HQ�VRFLHGDGHV�TXH��FRPR�OD�
QXHVWUD��HO�UHWR�SULQFLSDO�GHO�VLVWHPD�FRQVWLWXFLRQDO��\�DFDVR�GHO�VLVWHPD�
SRO¯WLFR�HQ�VX�FRƎXQWR��FRQVLVWH�HQ�FRQYHUWLU�OD�&RQVWLWXFLµQ�\�VX�VLVWHPD�
GH�JDUDQW¯DV�HQ�XQD�KHUUDPLHQWD�HIHFWLYD�SDUD�PHMRUDU�ODV�FRQGLFLRQHV�GH�
YLGD�GH�ORV�PLHPEURV�P£V�GHVIDYRUHFLGRV�GH�OD�VRFLHGDG��

/RV�GHUHFKRV�VRFLDOHV�GHEHQ�VHU�HQWHQGLGRV�FRPR�PHGLRV�SDUD�HPSH]DU�
D�VDOGDU�HOف�SURIXQGR�G«FLW�PRUDOق�GH�QXHVWURV�VLVWHPDV�FRQVWLWXFLRQDOHV��
HO�FXDO�VH�H[SUHVD�HQ�HO�KHFKR�GH�TXH�ORV�P£V�SREUHV��ORV�PDUJLQDGRV�GH�
OD�IRUWXQD��ODV�PLQRU¯DV�GLVFULPLQDGDV��QR�HQFXHQWUDQ�UHVSXHVWDV��HQ�HO�
RUGHQDPLHQWR�FRQVWLWXFLRQDO��D�ORV�LQFRQWDEOHV�GUDPDV�GH�VX�YLGD�FRWLGLDQD����

(O�SURIHVRU�/DZUHQFH�*��6DJHU��GHFDQR�GH�OD�)DFXOWDG�GH�'HUHFKR�GH�
OD�8QLYHUVLGDG�GH�$XVWLQ��7H[DV��HQ�VX�OLEUR�-XHFHV�\�GHPRFUDFLD��LQVLVWH�HQ�
OD�EUHFKD�H[LVWHQWH�HQWUH�ORV�SDU£PHWURV�GH�MXVWLFLD�TXH�VH�GHVSUHQGHQ�GH�
ODV�FO£XVXODV�GH�OD�&RQVWLWXFLµQ�QRUWHDPHULFDQD�\�ORV�HVWUHFKRV�O¯PLWHV�D�ORV�
TXH�VH�FLUFXQVFULEH�OD�DSOLFDFLµQ�MXULVGLFFLRQDO�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO��

/D�GLVFUHSDQFLD�P£V�Y¯YLGD�HQWUH�QXHVWUD�MXULVSUXGHQFLD�
FRQVWLWXFLRQDO�\�OD�MXVWLFLD�SRO¯WLFD�VH�UHHUH�D�XQ�DVSHFWR�
SDUWLFXODU�GH�QXHVWUD�YLGD�HFRQµPLFD��HO�ELHQHVWDU�GH�ORV�
SREUHV��/RV� SULQFLSLRV� GH� MXVWLFLD� H[LJHQ� TXH� QXHVWUDV�
LQVWLWXFLRQHV�VH�GLVH³HQ�GH�WDO�PDQHUD�TXH�ODV�SHUVRQDV�
TXH�HVW£Q�GLVSXHVWDV�D�HVIRU]DUVH�WHQJDQ�OD�SRVLELOLGDG�GH�
VDWLVIDFHU�VXV�QHFHVLGDGHV�E£VLFDV�SDUD�GHVDUUROODU�XQD�YLGD�
GLJQD�� 3HUR� ODV� UHFODPDFLRQHV� FRQVWLWXFLRQDOHV� EDVDGDV�
HQ�HO�GHUHFKR�D�XQ�ELHQHVWDU�P¯QLPR�KDQ�VLGR�VLVWHP£WL�
FDPHQWH�UHFKD]DGDV��(V�GL¯FLO�LPDJLQDU�XQD�FRQFHSFLµQ�
DWUDFWLYD�GH�OD�MXVWLFLD�SRO¯WLFD�TXH�VH�PXHVWUH�FLHJD�DQWH�HO�
KDPEUH��OD�SREUH]D�\�ODV�GLIHUHQFLDV�VXVWDQFLDOHV�GH�ULTXH]D�
\�GH�RSRUWXQLGDGHV��FRPR�DV¯�KD�VLGR�OD�OHFWXUD�MXGLFLDO�GH�
OD�FRQVWLWXFLµQ�HQ�FXDOTXLHU�PRPHQWR�GH�QXHVWUD�KLVWRULD�
�ً��3HUR�OD�WHRU¯D�RULJLQDOLVWD�HV�XQD�UHSUHVHQWDFLµQ�HTXL�
YRFDGD�GH�SU£FWLFD�FRQVWLWXFLRQDO��6L�RSWDPRV��HQ�VX�OXJDU��
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SRU�XQD�WHRU¯D�EDVDGD�HQ�OD�MXVWLFLD��HO�KHFKR�GH�TXH�OD�
FRQVWLWXFLµQ�QR�FRQVLJD�FXPSOLU�FRQ�ODV�DVSLUDFLRQHV�GH�
OD�MXVWLFLD�GHYLHQH�HQWRQFHV�PX\�SUREOHP£WLFD��'HEHPRV�
H[SOLFDU�FµPR�SXHGH�VHU�TXH�QXHVWUD�SU£FWLFD�FRQVWLWXFLR�
QDO�DVSLUH�D�OD�MXVWLFLD��SHUR�VLVWHP£WLFDPHQWH�VH�UHWUDLJD�\�
QR�VH�H[WLHQGD�D�WRGR�HO�£PELWR�GH�OD�MXVWLFLD���

&RQ�OD�FRQVWLWXFLRQDOL]DFLµQ�H[SUHVD�GH�OD�FO£XVXOD�GHO�(VWDGR�VRFLDO�
\� OD� FRQVLGHUDEOH� DPSOLDFLµQ� GH� ODV� GLVSRVLFLRQHV� GH� GHUHFKRV� VRFLDOHV�
IXQGDPHQWDOHV�HQ�QXHVWUR�WH[WR�FRQVWLWXFLRQDO��KHPRV�GDGR�XQ�SULPHU�
H�LPSRUWDQWH�SDVR�HQ�OD�DSUR[LPDFLµQ�GH�OD�&RQVWLWXFLµQ�D�OD�YLGD�GH�ODV�
SHUVRQDV�\�HQ�HO�HQVDQFKDPLHQWR�GHO�REMHWR�GH�UHDOL]DFLµQ�GH�OD�MXVWLFLD��1RV�
TXHGD�HQ�OR�DGHODQWH�WUDEDMDU�SDUD�ORJUDU�TXH�HO�WH[WR�IRUPDO�VH�FRQYLHUWD�
HQ�&RQVWLWXFLµQ�PDWHULDO��YLYLGD�\�VHQWLGD�FRPR�VX\D�SRU�VXV�GHVWLQDWDULRV�

%LEOLRJUDή®D�

$PDUR�*X]P£Q��5D\PXQGR��&RPS����&RQVWLWXFLµQ�SRO¯WLFD�\�UHIRUPDV�FRQVWLWX�
FLRQDOHV��9RO��,,,��6DQWR�'RPLQJR��3XEOLFDFLRQHV�21$3�����ܔ

'ZRUNLQ��5RQDOG��/RV�GHUHFKRV�HQ�VHULR��%DUFHORQD��$ULHO����ܓ�
+DEHUPDV�� -¾UJHQ��/D� FRQVWHODFLµQ� SRVQDFLRQDO�� (QVD\RV� SRO¯WLFRV�� %DUFHORQD��

3DLGµV�������
.DQW��,QPDQXHO��/D�PHWD़¯VLFD�GH�ODV�FRVWXPEUHV��0DGULG��7HFQRV����ܘ�
6DJHU��/DZUHQFH�*��-XH]�\�GHPRFUDFLD��8QD�WHRU¯D�GH�OD�SU£FWLFD�FRQVWLWXFLRQDO�

QRUWHDPHULFDQD��0DGULG��0DUFLDO�3RQVܖ�����
6FKPLWW��.DUO��7HRU¯D�GH�OD�&RQVWLWXFLµQ��0DGULG��$OLDQ]D�(GLWRULDOܐ�����

�ܘ /DZUHQFH�*��6DJHU��-XH]�\�GHPRFUDFLD��8QD�WHRU¯D�GH�OD�SU£FWLFD�FRQVWLWXFLRQDO�QRUWHDPHUL�
FDQD��0DUFLDO�3RQV��0DGULG��������SS������ܗ
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Prof. Dominique Rousseau

(O�SURIHVRU�5RXVVHDX�VH�GHVHPSH³µ�FRPR�GLUHFWRU�GHO�&HQWUR�GH�(VWXGLRV�
\�GH�,QYHVWLJDFLRQHV�&RPSDUDWLYDV�&RQVWLWXFLRQDOHV�\�3RO¯WLFDV��GHO�&HQWUR�GH�
3UHSDUDFLµQ�GH�OD�(VFXHOD�1DFLRQDO�GH�$GPLQLVWUDFLµQ��(�1�$���\�FRPR�SUHVL�
GHQWH�GHO�&RQVHMR�&LHQW¯FR�GH�OD�$VRFLDFLµQ�)UDQFHVD�GH�&RQVWLWXFLRQDOLVWDV��
)XH�PLHPEUR�GHO�&RQVHMR�&LHQW¯FR�GH�OD�$FDGHPLD�,QWHUQDFLRQDO�GH�'HUHFKR�
&RQVWLWXFLRQDO�\�GLUHFWRU�GH�'HUHFKR�&RQVWLWXFLRQDO�GHO�0DVWHU���HQ�'HUHFKR�
3¼EOLFR�*HQHUDO�\�GLUHFWRU�GHO�0DVWHUق),'ف���'HUHFKR�\�3RO¯WLFD�GH�OD�,QWHJUDFLµQ�
(XURSHD��'HUHFKR�&RQVWLWXFLRQDO�\�HXURSHR�\ف�PXOWLOHYHO�FRQVWLWXWLRQDOLVPق��

(Q�HO� £PELWR�GH� ODV�SXEOLFDFLRQHV� MXU¯GLFDV�� IXH�PLHPEUR�GHO� FRPLW«�GH�
UHGDFFLµQ�GH�OD�5HYXH�GX�'URLW�3XEOLF��5HYLVWD�GH�'HUHFKR�3¼EOLFR���PLHPEUR�GHO�
FRPLW«�GH�UHGDFFLµQ�GH�OD�UHYLVWD�(XURSHDQ�&RQVWLWXWLRQQHO�/DZ�\�UHGDFWRU�GH�OD�
UHYLVWD�LQWHUGLVFLSOLQDULD�$FWRV�\�6DEHUHV��$FWHV�HW�6DYRLUV��UHYLVWD�GHO�,QVWLWXWR�
8QLYHUVLWDULR�GH�)UDQFLD�

(QWUH� VXV�SXEOLFDFLRQHV�SRGHPRV�GHVWDFDU�'URLW�GX� FRQWHQWLHX[� FRQVWLWX�
WLRQQHO��������3U«IDFH�GX�'R\HQ�9HGHO���/D�MXVWLFH�FRQVWLWXWLRQQHOOH�HQ�(XURSH�
�0RQWFKUHVWLHQ��������
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La justice constitutionnelle, 
instrument de la mesure démocratique*

/D�G«PRFUDWLH�HVW�XQH�TXHVWLRQ�GH�GURLWb ��$UPDWLRQ�SDUWLVDQH�
VLQRQ�FRUSRUDWLVWH"�3DV�FHUWDLQ��2X�SDV�VHXOHPHQW��8Q�SKLORVRSKH�
GLUDLW�VDQV�GRXWH�TXH�OD�G«PRFUDWLH�HVW�XQH�TXHVWLRQ�GH�SKLORVR�

SKLH�PDLV�LO�FKHUFKHUDLW�¢�IRQGHU�SDU�VD�U«H[LRQ�OHV�UªJOHV�GH�GURLW�GH�OD�
&LW«��8Q�SROLWLVWH�GLUDLW�VDQV�GRXWH�TXH�OD�G«PRFUDWLH�HVW�XQH�TXHVWLRQ�
GH�SROLWLTXH�PDLV�LO�FKHUFKHUDLW�¢�G«JDJHU�OHV�UªJOHV�GH�IRQFWLRQQHPHQW�
GH�OD�&LW«��

8Q�KLVWRULHQ��XQ�VRFLRORJXH��XQ�«FRQRPLVWH��XQ�J«RJUDSKH��FKDFXQ�
SRXUUDLW�VDQV�GRXWH�IDLUH�GH�OD�G«PRFUDWLH�OH�FĕXU�GH�VD�GLVFLSOLQH�PDLV�
FKDFXQ�WUDYDLOOHUDLW�WRXMRXUV�¢�PHWWUH�DX�MRXU�OHV�U«JXODULW«V��VRFLDOHV��FOL�
PDWLTXHV��«FRQRPLTXHV��PRUDOHV�GHV�&LW«V��GRQF�¢�SHQVHU�HQ�WHUPHV�GH�
UªJOHV��FH�TXL�HVW�OH�SURSUH�GX�'URLW��/HV�U«JXODULW«V�GHV�XQV�QH�VRQW�SDV�
OHV�UªJOHV�GHV�MXULVWHVb��PDLV�FHV�UªJOHV�GHV�MXULVWHV�VRQW�OD�PLVH�HQ�DE\PH�
GHV�U«JXODULW«V�VRFLR�SROLWLTXHV�

'ªV�ORUV��VL�OD�G«PRFUDWLH�HVW�XQH�TXHVWLRQ�GH�GURLW��OD�mbTXDOLW«b}�GH�OD�
G«PRFUDWLH�G«SHQG�GX�PRGH�GH�SURGXFWLRQ�GX�GURLW��2X�OH�GURLW�HVW�GRQQ«�
SDU�'LHX�HW�VؾLQVWDOOH�XQH�G«PRFUDWLH�WK«RFUDWLTXH��2X�OH�GURLW�HVW�SURGXLW�
SDV�OH�SHXSOH�HW�Vؾ«WDEOLW�XQH�G«PRFUDWLH�GLUHFWH��2X�OH�GURLW�HVW�IDLW�SDV�OHV�
UHSU«VHQWDQWV�HW�VؾLQVWDXUH�XQH�G«PRFUDWLH�UHSU«VHQWDWLYH��2X�OH�GURLW�HVW�
G«FLG«�SDU�OHV�PLOLWDLUHV�HW�VؾLPSRVH�XQH�mG«PRFUDWLH�DXWRULWDLUH}��2Xً�

(Q�SURSRVDQW�FRPPH�WKªPH�GH�VRQ�SUHPLHU�FRQJUªV�LQWHUQDWLRQDO�GH�
GURLW�HW�MXVWLFH�FRQVWLWXWLRQQHOOH�mOH�WULEXQDO�FRQVWLWXWLRQQHO�HW�OD�G«PR�
FUDWLH�FRQWHPSRUDLQH}��OD�&RXU�FRQVWLWXWLRQQHOOH�GH�6DLQW�'RPLQJXH�LQYLWH�
¢�SRVHU�OD�TXHVWLRQ�VXLYDQWHb��FRPPHQW�DSSHOOH�W�RQ�XQH�G«PRFUDWLH�GDQV�
ODTXHOOH�OH�MXJH�HW�HQ�SDUWLFXOLHU�OH�MXJH�FRQVWLWXWLRQQHO�SDUWLFLSH�¢�OD�IDEUL�
FDWLRQ�GX�GURLW"�/D�U«SRQVH�J«Q«UDOHPHQW�DWWHQGXH�HW�HQWHQGXH�HVW��mXQH�
G«PRFUDWLH�DULVWRFUDWLTXH}�RX��SOXV�FRPPXQ«PHQW��XQ�mJRXYHUQHPHQW�GHV�
MXJHV}��5«SRQVH�IDFLOH�RX�SDUHVVHXVH�HQ�FH�TXؾHOOH�YHXW�IDLUH�Oؾ«FRQRPLH�

� 9HU�WUDGXFFLµQ�DO�HVSD³RO�GH�HVWD�FRQIHUHQFLD�HQ�OD�S£JLQDܒ���
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GؾXQH�U«H[LRQ�SURIRQGH�HW�SOXULHOOH��GDQV�OH�WHPSV�HW�GDQV�OؾHVSDFH��VXU�OD�
VLWXDWLRQ�GH�OD�MXVWLFH�GDQV�XQ�RUGUH�SROLWLTXH��6DQV�SU«WHQGUH�VDWLVIDLUH�¢�
FHWWH�U«H[LRQ��LO�IDXW��LFL��H[SRVHU�OHV�«O«PHQWV�TXL�MXVWLHQW�TXH�VRLW�SUR�
SRV«H�OD�G«QRPLQDWLRQ�mbG«PRFUDWLH�FRQWLQXHb}�SRXU�G«QLU�XQH�G«PRFUDWLH�
R»�OH�MXJH�FRQVWLWXWLRQQHO�SDUWLFLSH�¢�OD�IDEULFDWLRQ�GHV�UªJOHV�GH�OD�&LW«��
/D�MXVWLFH�FRQVWLWXWLRQQHOOH�PRGLH��HQ�HHW��OD�mbTXDOLW«b}�GؾXQ�V\VWªPH�
G«PRFUDWLTXH�HQ�FH�TXؾHOOH�RSªUH�XQ�WULSOH�G«SODFHPHQWb��HOOH�SURGXLW�XQ�
HVSDFH�GHV�FLWR\HQV�GLVWLQFW�HW�RSSRVDEOH�¢�OؾHVSDFH�GHV�UHSU«VHQWDQWVۼ�b��
HOOH�SURGXLW�XQ�QRXYHDX�U«JLPH�Gؾ«QRQFLDWLRQ�GHV�QRUPHV۽�b��HOOH�IDLW�
GHV�GURLWV�IRQGDPHQWDX[�OؾHVSDFH�VRFLDO�VWUXFWXUDQW�GH�OD�&LW«۾��

La production d’un espace autonome des citoyens

/D� FRQVWLWXWLRQ�JDUDQWLH� GHV� GURLWV� HVW� DX� SULQFLSH� GؾXQH� UXSWXUH�
UDGLFDOH�GH�OD�UHSU«VHQWDWLRQ�GHV�UHODWLRQV�JRXYHUQDQWV�JRXYHUQ«V���O¢�R»�
OD�FRQVWLWXWLRQ�V«SDUDWLRQ�GHV�SRXYRLUV�SURGXLW�XQH�IXVLRQ�GX�FRUSV�GHV�
UHSU«VHQWDQWV�HW�GX�FRUSV�GHV�UHSU«VHQW«V��ODFRQVWLWXWLRQ�JDUDQWLH�GHV�GURLWV�
LQVWLWXH�XQ�«FDUW��XQH�GLVWDQFH�HQWUH�OHV�GHX[�FRUSV��&HWWHGL«UHQFLDWLRQ�
HVW�OD�FRQV«TXHQFH�ORJLTXH�GX�FRQWU¶OH�GH�FRQVWLWXWLRQQDOLW«��'DQV�FKDTXH�
G«FLVLRQ�GX�&RQVHLO�FRQVWLWXWLRQQHO�VH�MRXH��HQ�HHW��OD�P¬PH�VFªQH��OHV�
DFWHV�YRW«V�SDU�OHFRUSV�GHV�UHSU«VHQWDQWVظ�OHV�ORLVظ�VRQW�MXJ«V�DX�UHJDUG�GHV�
GURLWV�GX�FRUSV�GHV�UHSU«VHQW«Vظ�OD�FRQVWLWXWLRQ��&H�TXL�LPSOLTXH�GH�FRQFH�
YRLU�GHX[�HVSDFHV�GLVWLQFWV��FHOXL�GHV�UHSU«VHQWDQWV�HWFHOXL�GHV�UHSU«VHQW«V��
SRUWHXUV� GH� GHX[� YRORQW«V� QRUPDWLYHV� SRWHQWLHOOHPHQW� FRQWUDGLFWRLUHV��
&RQFUªWHPHQW��OD�FRQVWLWXWLRQ�G«QLW�SURJUHVVLYHPHQW�XQ�HVSDFH�DVVXUDQW�
V\PEROLTXHPHQW�HW�SUDWLTXHPHQWظ�SDU�OD�FHQVXUH�GH�OD�ORLظ�OؾDXWRQRPLH�
GHV�UHSU«VHQW«V�SDU�UDSSRUW�DX[�UHSU«VHQWDQWV��(W�FHW�HVSDFH�VؾDJUDQGLW�HW�VH�
UHQIRUFH�DX�IXU�HW�¢�PHVXUH�TXH�OH�&RQVHLO�m�G«FRXYUH�}�GHV�GURLWV�FRQVWL�
WXWLRQQHOV�QRXYHDX[ظ�OH�SULQFLSH�GX�UHVSHFW�GH�OD�GLJQLW«�GH�OD�SHUVRQQH�
KXPDLQH��OH�GURLW�¢�XQ�ORJHPHQW�G«FHQW��OD�OLEHUW«�GX�PDULDJH��OH�GURLW�
¢�XQH�YLH�IDPLOLDOH�QRUPDOH��HWF��&HWWH�ORJLTXH�GH�Oؾ«FDUW�HVW�FODLUHPHQW�
¢�OؾRHXYUH�GDQV�OD�G«FLVLRQ�GX����MDQYLHU������R»�OH�&RQVHLO�RSSRVH�¢�OD�
YRORQW«�GHV�«OXV�GX�SHXSOH�GH�QLHU�OD�YDOHXU�FRQVWLWXWLRQQHOOH�GX�GURLW�GH�
SURSUL«W«��OD�YRORQW«�LQYHUVH�GX�SHXSOH�TXL�mSDU�OH�U«I«UHQGXP�GX���PDL�
�����D�UHMHW«�XQH�'«FODUDWLRQ�GHV�GURLWV�FRPSRUWDQW�QRWDPPHQW�Oؾ«QRQF«�
GH�SULQFLSHV�GL«UHQWV�GH�FHX[�SURFODP«V�HQ������SDU�OHV�DUWLFOHV���HW���}�
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Argumentación jurídica en la interpretación constitucional
Dominique Rousseau

Profesor de la Escuela de Derecho de la Universidad La Sorbona, París, Francia.

HW�D��HQ�UHYDQFKH��mSDU�OHV�U«I«UHQGXPV�GX����RFWREUH������HW�GX����VHS�
WHPEUH�������DSSURXY«�GHV�WH[WHV�FRQI«UDQW�YDOHXU�FRQVWLWXWLRQQHOOH�DX[�
SULQFLSHV�HW�GURLWV�SURFODP«V�HQ�����}��/H�FRQWU¶OH�GH�FRQVWLWXWLRQQDOLW«�
SURGXLW�DLQVL�XQH�JXUH�QRXYHOOH�GH�PLVH�HQ�GLVWDQFH�GHV�JRXYHUQ«V�HW�GHV�
JRXYHUQDQWV��HQ�FRQVWLWXDQW�OHV�GURLWV�GHV�SUHPLHUV�HQ�FRUSV�V«SDU«�GHV�
GURLWV�GHV�VHFRQGV���OD�FKDUWH�MXULVSUXGHQWLHOOH�GHV�GURLWV�HW�OLEHUW«V�FRQVWL�
WXWLRQQHOV�V\PEROLVH�OؾHVSDFH�GHV�JRXYHUQ«V��OD�ORL�OؾHVSDFH�GHV�JRXYHUQDQWV�

&HWWH�JXUH�GH�Oؾ«FDUW�HVW�SURIRQG«PHQW�GL«UHQWH�GH�OD�JXUH�GH�OD�
IXVLRQ�TXL�SU«YDXW�HQFRUH�GDQV�OHV�PHQWDOLW«V��'DQV�VD�IRUPXODWLRQ�OD�SOXV�
EDQDOH�� HQ� HHW�� OؾLG«DO� G«PRFUDWLTXH� H[LJH� OؾLPSOLFDWLRQ� WRXMRXUV� SOXV�
JUDQGH�GX�SHXSOH�GDQV�OH�SRXYRLUظ�SDU�OؾH[WHQVLRQ�GX�VXUDJH�XQLYHUVHO��
SDU�H[HPSOHظ�HW�VH�U«DOLVH�SOHLQHPHQW�SDU�OD�IXVLRQ�GX�SHXSOH�GDQV�OH�FRUSV�
SROLWLTXH�GH�OD�UHSU«VHQWDWLRQ�QDWLRQDOH��6L�OHV�mG«PRFUDWLHV�SRSXODLUHV}�
RQW��DYHF�OH�SDUWL�XQLTXH��FRQGXLW�¢�OؾH[WU¬PH�FHWWH�ORJLTXH�GH�OD�IXVLRQ��
OHV�mG«PRFUDWLHV�ERXUJHRLVHV}�\�RQW�«JDOHPHQW��DYHF�SOXV�GH�PRG«UDWLRQ��
DGK«U«��5D\PRQG�&DUU«�GH�0DOEHUJ��QRWDPPHQW��D�SDUIDLWHPHQW�G«FULW�OH�
IRQFWLRQQHPHQW�GH�FHV�U«JLPHV�SDUOHPHQWDLUHV�TXL�UHSRVHQW�VXU�OؾLGHQWL�
FDWLRQ�GHV�JRXYHUQ«V�DX[�JRXYHUQDQWV��VXU�OD�FRQIXVLRQ�HQWUH�OH�SHXSOH�
HW�VHV�UHSU«VHQWDQWV��HQWUH�OD�YRORQW«�J«Q«UDOH�HW�OD�YRORQW«�SDUOHPHQWDLUH��
IDLVDQW�GX�3DUOHPHQW�Oؾ«JDO�GX�VRXYHUDLQ��RX�SOXW¶W��FRPPH�Oؾ«FULW�OH�PD°WUH�
GH�6WUDVERXUJ��Oؾ«ULJHDQW�HHFWLYHPHQW�HQ�VRXYHUDLQ��

3RXU�G«PRFUDWLTXH�TXؾLO�VH�GRQQH��FH�W\SH�GH�IRQFWLRQQHPHQW�SROLWLTXH�
QؾHVW��HQ�U«DOLW«��TXH�OD�UHSURGXFWLRQ�WUDQVSRV«H�GX�SULQFLSH�PRQDUFKLTXH�
VHORQ�OHTXHO�OH�FRUSV�GH�OD�QDWLRQ�HW�OH�FRUSV�GX�URL�QH�IRQW�TXؾXQ���mOHV�
GURLWV�HW�OHV�LQW«U¬WV�GH�OD�1DWLRQ��GRQW�RQ�RVH�IDLUH�XQ�FRUSV�V«SDU«�GX�
PRQDUTXH�� G«FODUH�/RXLV�;9� GDQV� XQ� GLVFRXUV� DX�3DUOHPHQW� GH�3DULV�
GX���PDUV�������VRQW�Q«FHVVDLUHPHQW�XQLV�DYHF�OHV�PLHQV�HW�QH�UHSRVHQW�
TXؾHQ�PHV�PDLQV���MH�QH�VRXULUDL�SDV��SRXUVXLW�LO��TXؾLO�VؾLQWURGXLVH�XQ�
FRUSV�LPDJLQDLUH�TXL�QH�SRXUUDLW�TXؾHQ�WURXEOHU�OؾKDUPRQLH}��(Q�������OHV�
U«YROXWLRQQDLUHV�RQW�FHUWDLQHPHQW�YRXOX�HW�FUX�V«SDUHU�FHV�GHX[�FRUSV��LOV�
SHQVDLHQW�P¬PH�TXH�OؾDFWH�U«YROXWLRQQDLUH�«WDLW��SU«FLV«PHQW��GDQV�FHWWH�
DUPDWLRQ�DXGDFLHXVH�GH�OؾDXWRQRPLH�GX�FRUSV�GH�OD�1DWLRQ�SDU�UDSSRUW�
DX�FRUSV�GX�5RL��(Q�U«DOLW«�SRXUWDQW��OHV�KRPPHV�GH������RQW�UHFRQVWLWX«�
OؾXQLW«�GHV�FRUSV�HQ�GRQQDQW�VHXOHPHQW�¢�OD�1DWLRQ�XQ�QRXYHDX�FRUSV�GDQV�
OHTXHO�IXVLRQQHU�� OH�FRUSV�GHV�UHSU«VHQWDQWV��&HWWH�FRQWLQXLW«�FRQVWLWX�
WLRQQHOOH�HVW�VDQV�GRXWH�PRLQV�GLFW«H�SDU�XQH�FRQWLQXLW«�GRFWULQDOH�TXH�
SDU�OHV�FRQWUDLQWHV�GX�FRPEDW�SROLWLTXH�GHV�O«JLWLPLW«V�HQ��������¢�OؾXQLW«�
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GX�FRUSV�GX�5RL��OHV�U«YROXWLRQQDLUHV�QH�SRXYDLHQW�SDV��SROLWLTXHPHQW��
RSSRVHU�OD�GLYHUVLW«�VRFLDOH�GX�SHXSOH���LOV�GHYDLHQW�DUPHU�OؾXQLW«�GX�FRUSV�
SHXSOH�QDWLRQ�VRXV�SHLQH�GH�DJLOLVHU�OD�O«JLWLPLW«�G«M¢�LQFHUWDLQH�GH�OHXU�
UHYHQGLFDWLRQ�GH�SRXYRLU��0DLV��FH�IDLVDQW��LOV�HQJDJHDLHQW�OD�5«YROXWLRQ�
GDQV� OD� YRLH� QRQ�GH� OD� UXSWXUH� DYHF� Oؾ$QFLHQ�5«JLPH��PDLV� GDQV� FHOOH�
GؾXQH�VLPSOH�mPRGHUQLVDWLRQ}�GX�V\VWªPH�SROLWLTXH�GH�UHSU«VHQWDWLRQ�GH�
OD�1DWLRQ��'ؾDERUG��SDUFH�TXH�OH�SHXSOH�SK\VLTXH�GLVSDUDLVVDLW��DEVRUE«�
GDQV�HW�SDU�OH�FRQFHSW�GH�1DWLRQ��HQVXLWH�HW�SDU�Q«FHVVLW«�ORJLTXH��SDUFH�
TXH�OD�1DWLRQ�«WDQW�XQ�¬WUH�DEVWUDLW�QH�SRXYDLW�VؾH[SULPHU�TXH�SDU�OؾLQ�
WHUP«GLDLUH�GH�SHUVRQQHV�SK\VLTXHV�KDELOLW«HV�¢�OD�UHSU«VHQWHU��$X�ERXW�
GX�FKHPLQ��OD��FRQ�IXVLRQ�GX�SHXSOH�HW�GH�OD�1DWLRQ��OD��FRQ�IXVLRQ�GHV�
UHSU«VHQWDQWV�GH�OD�1DWLRQ�HW�GX�SHXSOH�QDWLRQ���SXLVTXH�OH�SHXSOH�HVW�OD�
1DWLRQ�HW�TXH�OD�1DWLRQ�QH�SHXW�VؾH[SULPHU�TXH�SDU�VHV�UHSU«VHQWDQWV��LO�QH�
SHXW�\�DYRLU�GؾDXWUH�H[SUHVVLRQ�GH�OD�YRORQW«�GX�SHXSOH�TXH�FHOOH�H[SULP«H�
SDU�OHV�UHSU«VHQWDQWV�GH�OD�1DWLRQ��&H�TXH�UHYHQGLTXDLW�FODLUHPHQW�6L«\ªV�
ORUVTXؾLO�DUPDLW�VDQV�G«WRXU�TXH�mOH�SHXSOH�QH�SHXW�SDUOHU��QH�SHXW�DJLU�
TXH�SDU�VHV�UHSU«VHQWDQWV}�

/D�FRQVWLWXWLRQ�JDUDQWLH�GHV�GURLWV��SDU�OH�FRQWU¶OH�GH�FRQVWLWXWLRQQDOL�
W«�TXؾHOOH�DSSHOOH��FDVVH�FHWWH�IXVLRQ��$YDQW�OؾH[LVWHQFH�HW�OH�G«YHORSSHPHQW�
GH�OD� MXULVSUXGHQFH�FRQVWLWXWLRQQHOOH�� OؾDFWLYLW«�O«JLVODWLYH�GHV�UHSU«VHQ�
WDQWV�HVW�GLUHFWHPHQW�LPSXW«H�¢�OD�YRORQW«�GX�SHXSOH�VDQV�TXH�FHOXL�FL�
SXLVVH�SURWHVWHU�SXLVTXH��SDU�G«QLWLRQ�FRQVWLWXWLRQQHOOH��LO�QؾH[LVWH�SDV�
GH�PDQLªUH�V«SDU«H�HW�LQG«SHQGDQWH��LO�QH�SHXW�DYRLU�GH�YRORQW«�KRUV�FHOOH�
H[SULP«H�SDU�OHV�UHSU«VHQWDQWV��$YHF�OH�FRQWU¶OH�GH�FRQVWLWXWLRQQDOLW«��OHV�
UHSU«VHQWDQWV�VRQW�WRXMRXUV�KDELOLW«V�¢�H[SULPHU�OD�YRORQW«�GX�SHXSOH�PDLV�
OD�IXVLRQ�GHV�GHX[�YRORQW«V�QؾHVW�SOXV�SRVVLEOH���SDU�OD�FKDUWH�GHV�GURLWV�
IRQGDPHQWDX[�TXؾLO�FRQVWUXLW�HW�TXL�GHVVLQH�OؾHVSDFH�GH�OD�UHSU«VHQWDWLRQ�
DXWRQRPH�GH�OD�VRXYHUDLQHW«�GX�SHXSOH��OH�MXJH�FRQVWLWXWLRQQHO�HVW�WRXMRXUV�
HQ�SRVLWLRQ�GH�PRQWUHUظ�mDX�YX�GH�OD�FRQVWLWXWLRQ}�HVW�LO�«FULW�GDQV�OHV�YLVDV�
GHV�G«FLVLRQVظ�HW��OH�FDV�«FK«DQW��GH�VDQFWLRQQHU�Oؾ«FDUW�HQWUH�OHV�H[LJHQFHV�
FRQVWLWXWLRQQHOOHV� HW� OHXU� WUDGXFWLRQV� O«JLVODWLYHV�SDU� OHV� UHSU«VHQWDQWV��
(Q�mPRQWUDQW}�DLQVL�TXH� OHV�GHX[�HVSDFHV�SHXYHQW�QH�SDV�FR±QFLGHU�HW�
TXH��GDQV�OؾK\SRWKªVH�GؾXQ�FRQLW��OH�SUHPLHU�OؾHPSRUWH�VXU�OH�VHFRQG��OH�
MXJHFRQVWLWXWLRQQHO�LQWHUGLW�DX[�UHSU«VHQWDQWV�GH�SU«WHQGUH�TXؾLOV�VRQW�OH�
VRXYHUDLQ�HW�G«YRLOH�OHXU�VLWXDWLRQ�GH�VLPSOHV�G«O«JX«V�SRXYDQW�WRXMRXUV�
¬WUH�UDSSHO«V�DX�UHVSHFW�GHV�GURLWV�GX�VRXYHUDLQ��'ؾXQH�FHUWDLQH�PDQLªUH��
OH�MXJH�FRQVWLWXWLRQQHO�G«YRLOH�FH�TXH�OD�UHSU«VHQWDWLRQ�YRXODLW�FDFKHU���
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Argumentación jurídica en la interpretación constitucional
Dominique Rousseau

Profesor de la Escuela de Derecho de la Universidad La Sorbona, París, Francia.

OؾRXEOL�GX�SHXSOH��7RXW�HQ�DUPDQW�VRQ�H[LVWHQFH��OD�UHSU«VHQWDWLRQ�IDLW��
HQ�HHW��GLVSDUD°WUH�OH�SHXSOH�HQ�SRVDQW�FRPPH�SULQFLSH�FRQVWLWXWLRQQHO�
TXؾLO�QH�SHXW�¬WUH�SU«VHQW��FRPPH�OH�GLVDLW�6L«\ªV��TXH�GDQV�OHV�SHUVRQQHV�
GHV�UHSU«VHQWDQWV��/H�MXJH�FRQVWLWXWLRQQHO�IDLW�U«�H[LVWHU�OH�SHXSOH�FRPPH�
JXUH�DXWRQRPH�HW�VRXYHUDLQH�HQ�PHWWDQW�HQ�UHSU«VHQWDWLRQ�OD�UHSU«VHQ�
WDWLRQ��� LO�PRQWUH�TXH�OD�UHSU«VHQWDWLRQ�HVW�XQH�VFªQH�R»�GHX[�DFWHXUV�
MRXHQW�GHV�U¶OHV�GL«UHQWV��OHV�«OXV�FHOXL�GH�G«O«JX«V�GX�VRXYHUDLQ�HW�OH�
SHXSOH�FHOXL�GH�VRXYHUDLQ�

&HWWH� ORJLTXH�G«PRFUDWLTXH�GH� Oؾ«FDUW�SRXUUDLW�¬WUH�UDSSRUW«H�GDQV�
OH�FKDPS�SKLORVRSKLTXH�DX�G«EDW�TXL��HQ�PDUV������¢�'DYRV��D�RSSRV«�
+HLGHJJHU� HW�&DVVLUHU� VXU� OD� QRWLRQ� GH� OLPLWH� FKH]�.DQW��$X� SUHPLHU�
TXL�VRXWHQDLW�TXH�OD�FRQQDLVVDQFH�QH�SRXYDLW�TXH�WRPEHU�SR«WLTXHPHQW�
GH�Oؾ¬WUH�VXU�OؾKRPPH�FDU�OؾKRPPH�«WDLW�OLPLW«�GDQV�VRQ�DFFªV�DX�VDYRLU��
&DVVLUHU�U«SRQGDLW�TXH�OD�QLWXGH�GH�OؾKRPPH�VLJQLDLW�XQ�«FDUW�HQWUH�OXL�
HW�Oؾ¬WUH��«FDUW�TXL�LPSOLTXDLW�TXH�OD�FRQQDLVVDQFH�GH�Oؾ¬WUH�VH�FRQVWUXLVH�
SDU�OD�P«GLDWLRQ�GX�ODQJDJH��GH�OD�FXOWXUH�HW�GؾXQH�SROLWLTXH�V\PEROLTXH��
'H�P¬PH�LFL��RX�OD�YRORQW«�J«Q«UDOH�HVW�GDQV�Oؾ¬WUH��Oؾ¬WUH�GX�5RL�RX�GH�
OD�1DWLRQ�SHX�LPSRUWH��HW��OHV�KRPPHV�«WDQW�OLPLW«Vظ�mGH�OXL�P¬PH�OH�
SHXSOH�YHXW�OH�ELHQ�PDLV��GH�OXL�P¬PH��LO�QH�OH�YRLW�SDV�WRXMRXUV}�«FULW�
-HDQ�-DFTXHV�5RXVVHDXظ�LO�UHYLHQW�DX[�UHSU«VHQWDQWV�GH�OD�1DWLRQ�GH�mU«�
Y«OHU}�DX[�KRPPHV�OD�YRORQW«�J«Q«UDOH��RX�ELHQ��Oؾ«FDUW�HQWUH�OD�YRORQW«�
J«Q«UDOH�HW�OHV�KRPPHV�HVW�WHO�TXؾLO�FRQGDPQH�OHV�KRPPHV�¢�QH�SRXYRLU�
TXH�VؾHQ�DSSURFKHU�SDU�OH�ODQJDJH��'DQV�OH�SUHPLHU�FDV��OD�G«PRFUDWLH�HVW�
GؾDFFODPDWLRQ��GDQV�OH�VHFRQG�HOOH�HVW�GH�G«OLE«UDWLRQ��

La production d’un régime concurrentiel 
d’énonciation des normes

/D�FRQVWLWXWLRQ�JDUDQWLH�GHV�GURLWV�HVW�HQFRUH�DX�SULQFLSH�GؾXQH�UXS�
WXUH�UDGLFDOH�DYHF�OD�UHSU«VHQWDWLRQ�GX�PRGH�GH�SURGXFWLRQ�GH�OD�YRORQW«�
J«Q«UDOH���O¢�R»�OD�FRQVWLWXWLRQ�V«SDUDWLRQ�GHV�SRXYRLUV�IDYRULVH�XQ�U«JLPH�
PRQRSROLVWLTXH�GH�SURGXFWLRQ�GH�OD�YRORQW«�J«Q«UDOH��OD�FRQVWLWXWLRQ�JD�
UDQWLH�GHV�GURLWV�RXYUH�VXU�XQ�U«JLPH�Gؾ«QRQFLDWLRQ�FRQFXUUHQWLHO�GH�OD�
YRORQW«�J«Q«UDOH��(W�FH�EDVFXOHPHQW�HVW�FODLUHPHQW�UHGHYDEOH�DX�FRQWU¶OH�
GH�FRQVWLWXWLRQQDOLW«�SXLVTXH�OH�MXJH�FRQVWLWXWLRQQHO�HQ�D�SRV«�OXL�P¬PH�
OHV�UªJOHV�SDU�XQH�QRXYHOOH�G«QLWLRQ�GH�OD�ORL�



154 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

'DQV�VD�G«FLVLRQ�GX����DR½W������HQ�HHW��OH�&RQVHLO�SU«FLVH�TXH�mOD�ORL�
YRW«H�QؾH[SULPH�OD�YRORQW«�J«Q«UDOH�TXH�GDQV�OH�UHVSHFW�GH�OD�FRQVWLWXWLRQ}��
2U��VHORQ�OD�G«QLWLRQ�GRQQ«H�SDU�OؾDUWLFOH���GH�OD�'«FODUDWLRQ�GH�������mOD�
ORL�HVW�OؾH[SUHVVLRQ�GH�OD�YRORQW«�J«Q«UDOH}��&H�FKDQJHPHQW�GH�G«QLWLRQ�GH�
OD�ORLظ�OH�SDVVDJH�GH�OؾDUPDWLI�DX�Q«JDWLI�HW�OؾLQWURGXFWLRQ�GH�OD�FRQGLWLRQ�
GH�FRQVWLWXWLRQQDOLW«ظ�LPSOLTXH�HW�O«JLWLPH�¢�OD�IRLV�XQ�FKDQJHPHQW�GX�
PRGH�GH�IDEULFDWLRQ�GH�OD�YRORQW«�J«Q«UDOH��/H�PRGH�LPSOLTX«�SDU�OؾDUWLFOH�
��GH�OD�'«FODUDWLRQ�GH������HVW�FHOXL�GؾXQH�FRQIHFWLRQ�GH�OD�ORL�SDU�OH�3DU�
OHPHQW�VHXO��OHV�UHSU«VHQWDQWV�VRQW�OHV�VHXOV�KDELOLW«V�¢�H[SULPHU�OD�YRORQW«�
J«Q«UDOH�HW�OHV�ORLV�H[SULPHQW�OD�YRORQW«�J«Q«UDOH�GX�VHXO�IDLW�TXؾHOOHV�VRQW�
SURGXLWHV�SDU�HX[���OD�TXDOLW«�GH�ORL�HW�OD�YDOLGLW«�QRUPDWLYH�QH�G«SHQGHQW�
GؾDXFXQH�DXWUH�LQVWDQFH���OD�VDQFWLRQ�SDUOHPHQWDLUH�VXW�SRXU�IDLUH�GH�OD�
ORL� OؾH[SUHVVLRQ�GH�OD�YRORQW«�J«Q«UDOH��$X�FRQWUDLUH�� OH�PRGH�LPSOLTX«�
SDU�OD�QRXYHOOH�G«QLWLRQ�GH�OD�ORL�GRQQ«H�SDU�OH�&RQVHLO�GDQV�VD�G«FLVLRQ�
GX���� DR½W������HVW� FHOXL�GؾXQH� FRQIHFWLRQ�GH� OD� ORL�SDU�XQH�SOXUDOLW«�
GؾDFWHXUV��OؾDFWHXU�JRXYHUQHPHQWDO�HW�SDUOHPHQWDLUH�ELHQ�V½U��PDLV�DXVVL�
OؾDFWHXU�MXULGLFWLRQQHO��,O�U«VXOWH��HQ�HHW��GH�FHWWH�QRXYHOOH�G«QLWLRQ�TXH�
OD�mIDEULFDWLRQ}�SDUOHPHQWDLUH�GH�OD�ORL�QH�VXW�SOXV�¢�JDUDQWLU�VD�YDOLGLW«�
QRUPDWLYH��OD�ORL�QH�SRXUUD�SU«WHQGUH�H[SULPHU�OD�YRORQW«�J«Q«UDOH�TXH�VL�
HW�VHXOHPHQW�VL�HOOH�UHVSHFWH�OD�FRQVWLWXWLRQ�

$XWUHPHQW�GLW�� TXH� VL� HW� VHXOHPHQW� VL� OH�&RQVHLO� FRQVWLWXWLRQQHO�
MXJH�TXH�OH�WH[WH�YRW«�SDU�OH�3DUOHPHQW�QH�SRUWH�SDV�DWWHLQWH�¢�WHO�RX�WHO�
GURLW�RX�SULQFLSH�FRQVWLWXWLRQQHO� ��FDU�VؾLO�HQ�«WDLW�DLQVL��FؾHVW�¢�GLUH��
VL�OH�WH[WH�«WDLW�MXJ«�FRQWUDLUH�¢�OD�FRQVWLWXWLRQ��LO�QH�SRXUUDLW�H[SULPHU�
OD�YRORQW«�J«Q«UDOH�HW��HQ�FRQV«TXHQFH��OD�TXDOLW«�GH�ORL�QH�SRXUUDLW�OXL�
¬WUH�UHFRQQXH�

&H�PRGH�FRQFXUUHQWLHO�GH�SURGXFWLRQ�GH�OD�YRORQW«�J«Q«UDOH�D�SRXU�
SULQFLSH�GH�IRQFWLRQQHPHQW�Q«FHVVDLUH�OD�G«OLE«UDWLRQ��'ªV�ORUV��HQ�HHW��
TXH�OD�YRORQW«�J«Q«UDOH�QؾHVW�SDV�m�VLWX«H�}�GDQV�XQH�VHXOH�LQVWLWXWLRQ��GªV�
ORUV�TXH�OD�YRORQW«�GHV�UHSU«VHQWDQWV�QؾHVW�SDV��SDU�HOOH�P¬PH��YRORQW«�
J«Q«UDOH��GªV�ORUV�TXH�OD�YRORQW«�J«Q«UDOH�VH�FRQVWUXLW�SDU�OD�FRQRQWDWLRQ�
GX� WH[WH� YRW«�SDU� OHV� UHSU«VHQWDQWV� DX[�H[LJHQFHV� FRQVWLWXWLRQQHOOHV�� OD�
YRORQW«�J«Q«UDOH�QH�SHXW�¬WUH�TXH�OH�SURGXLW�GؾXQ�SURFHVVXV�G«OLE«UDWLI��
GؾXQ�«FKDQJH�DUJXPHQWDWLI�HQWUH�OHV�GL«UHQWV�DFWHXUV�GX�U«JLPH�GH�ID�
EULFDWLRQ�GH�OD�ORL��4XDQG�OH�U«JLPH�UHSRVH�VXU�XQ�VHXO�DFWHXU�RX�TXDQG�
OH�U«JLPH�SRVH�OؾLGHQWLW«�GH�YRORQW«�HQWUH�OH�FRUSV�GX�SHXSOH�HW�OH�FRUSV�
GHV�UHSU«VHQWDQWV�� LO�QؾHVW�QXO�EHVRLQ�GH�G«OLE«UDWLRQ�RX�GH�G«EDW�SRXU�
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Argumentación jurídica en la interpretación constitucional
Dominique Rousseau

Profesor de la Escuela de Derecho de la Universidad La Sorbona, París, Francia.

FRQVWUXLUH�OD�YRORQW«�J«Q«UDOH���HOOH�HVW�GDQV�OH�FRUSV�GH�OD�1DWLRQ�HW�LO�
VXW��SXLVTXؾLO�\�D�LGHQWLW«��TXH�OH�5RL�RX�OHV�UHSU«VHQWDQWV�VؾH[SULPHQW�
SRXU�TXH�OHXU�YRORQW«�DLW�OD�TXDOLW«�GH�ORL��(Q�UHYDQFKH��TXDQG�OHV�FRUSV�
VRQW�V«SDU«V�HW�TXؾDXFXQ�QH�SHXW�UHYHQGLTXHU�G«WHQLU�VHXO�OD�YRORQW«�J«�
Q«UDOH��OD�G«OLE«UDWLRQ�VؾLPSRVH�FRPPH�SULQFLSH�FRQVWLWXWLI�GX�PRGH�GH�
SURGXFWLRQ�GH�OD�ORL�

&H�SULQFLSH�REOLJH�¢�IDLUH�UHWRXU�VXU�XQH�SURSUL«W«�VRXYHQW�RXEOL«H�
GH�OD�FRQVWLWXWLRQ�TXL�HVW�Gؾ¬WUH�XQ�WH[WH�IDLW�GH�PRWV��8Q�MXULVWH�D��QDWX�
UHOOHPHQW��WHQGDQFH�¢�SHQVHU�TXؾXQH�FRQVWLWXWLRQ�HVW�IDLWH�GH�QRUPHV��HVW�
IDLWH�GH�GURLW�mGXU}�HW�TXؾHQ�FRQV«TXHQFH�LO�QؾHVW�QXO�EHVRLQ�GH�G«OLE«UHU�
SRXU�VDYRLU�FH�TXH�OD�FRQVWLWXWLRQ�LPSRVH�RX�LQWHUGLW���LO�VXW�GH�OLUH�OD�
FRQVWLWXWLRQ�HW��VؾLO� OH�IDXW��VHV�WUDYDX[�SU«SDUDWRLUHV��SRXU�G«FRXYULU� OD�
QRUPH��OH�SULQFLSH��OD�UªJOH�TXL�\�HVW�G«SRV«��'DQV�FH�U«JLPH�O¢��XQH�LQV�
WLWXWLRQ�SDUOH��GؾDXWRULW«��HW�OH�SHXSOH�DFFODPH��$�OؾLQYHUVH��HQ�PHWWDQW�OD�
G«OLE«UDWLRQ�DX�SULQFLSH�GH�VRQ�IRQFWLRQQHPHQW��OH�U«JLPH�FRQFXUUHQWLHO�
Gؾ«QRQFLDWLRQ�GH� OD�YRORQW«�J«Q«UDOH�SUHQG�HQ�FKDUJH� OD�SRO\V«PLH�GHV�
PRWV�GX�GURLW�HW�RXYUH�VXU�XQH�SROLWLTXH� MXULGLTXH�GH� OؾDUJXPHQWDWLRQ�
SRXU�G«WHUPLQHU��SRXU�FRQVWUXLUH�OHXU�QRUPDWLYLW«��3DUFH�TXH�OD�QRUPH�
QؾHVW�SDV�GDQV�OHV�PRWV�GX�GURLW�HW�SDUFH�TXH�FHV�PRWV�VRQW�SRO\V«PLTXHV��
LO�IDXW�Q«FHVVDLUHPHQW�G«EDWWUH�SRXU�G«FLGHU��SDUPL�WRXWHV�OHV�VLJQLFDWLRQV�
SRVVLEOHV�TXH�WHO�RX�WHO�PRW�SHXW�SRUWHU��FHOOH�TXL��¢�XQ�PRPHQW�GRQQ«��
YD�¬WUH�FKRLVLH�SRXU�mIDLUH�QRUPH}�

3DU�FH�IRQFWLRQQHPHQW�G«OLE«UDWLI��OH�U«JLPH�FRQFXUUHQWLHO�GH�SURGXF�
WLRQ�GH�OD�YRORQW«�J«Q«UDOH�D�GHX[�FDUDFW«ULVWLTXHV�mG«PRFUDWLTXHV}ظ�RX�
TXؾLO�HVW�SHUPLV�GH�TXDOLHU�GH�mG«PRFUDWLTXHV}��/D�SUHPLªUH�HVW�TXH�OD�
QRUPH�QH�SHXW�SDV�¬WUH�WUDQVIRUP«H�HQ�mI«WLFKH}�QL�HQ�Y«ULW«�LQWRXFKDEOH���
LVVXH��DSUªV�G«OLE«UDWLRQ��GؾXQ�FKRL[�HQWUH�SOXVLHXUV�VLJQLFDWLRQVFRQFXU�
UHQWHV��HOOH�UHVWH�WRXMRXUV�REMHW�GH�GLVFXVVLRQ�HW�SHXW�FKDQJHU�VL�GH�QRX�
YHOOHV�G«OLE«UDWLRQV�mIRQW�GURLW}�¢�GHV�VLJQLFDWLRQV�TXL�QؾDYDLHQW�SDV�«W«�
SU«F«GHPPHQW�UHWHQXHV�

&H�TXH�OHV�MXULVWHV�DSSHOOHQW��SXGLTXHPHQW��UHYLUHPHQW�GH�MXULVSUX�
GHQFH�����FHWWH�SUHPLªUH�FDUDFW«ULVWLTXH�TXL�IDLW�GX�U«JLPH�FRQFXUUHQWLHO�
XQ�U«JLPH�FRQVWDPPHQW�RXYHUW�VXU�OD�VRFL«W«��VؾDMRXWH�OD�Q«FHVVDLUH�UH�
FRQQDLVVDQFH�GHV�GURLWV�IRQGDPHQWDX[��3XLVTXH�OD�YRORQW«�J«Q«UDOH�QؾHVW�
SDV�G«OLYU«H�SDU�XQH�DXWRULW«�TXL�OD�SRVV«GHUDLW�HQ�HOOH�PDLV�HVW�FRQVWUXLWH�
SDU�OD�G«OLE«UDWLRQ�HQWUH�DFWHXUV�FRQFXUUHQWV��XQH�GHV�FRQGLWLRQV�Q«FHV�
VDLUHV�GH�OD�IRUPDWLRQ�GH�OD�YRORQW«�J«Q«UDOH�HVW�TXH�VRLHQW�JDUDQWLHV�OHV�
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OLEHUW«V�SHUPHWWDQW�FHWWH�G«OLE«UDWLRQ��OLEHUW«�GؾH[SUHVVLRQ�SRXU�G«IHQGUH�
OHV�GL«UHQWHV�VLJQLFDWLRQV�TXؾXQ�SULQFLSH�FRQVWLWXWLRQQHO�SHXW�UHFHYRLU��
OLEHUW«�GؾDOOHU�HW�YHQLU�SRXU�DOOHU�G«IHQGUH�SDUWRXW�FHV�GL«UHQFHV��GURLWV�
GH�OD�G«IHQVH�SRXU�¬WUH�SURW«J«H��OLEHUW«�GH�PDQLIHVWDWLRQ��GؾDVVRFLDWLRQ��
SOXUDOLVPH��HWF��6DQV�FHV�GURLWV��GRQW�OHV�XQV�JDUDQWLVVHQW�OD�SHUVRQQH�GDQV�
VHV�DFWLYLW«V�SULY«HV�HW�OHV�DXWUHV�GDQV�VHV�DFWLYLW«V�SXEOLTXHV�PDLV�TXL�VH�
FRQGLWLRQQHQW�HW�VH�UHQIRUFHQW�U«FLSURTXHPHQW��OH�SULQFLSH�GH�G«OLE«UDWLRQ�
UHVWHUDLW�OHWWUH�PRUWH��/D�G«OLE«UDWLRQ�QؾHVW�XQ�SULQFLSH�DFWLI�GX�U«JLPH�
FRQFXUUHQWLHO�Gؾ«QRQFLDWLRQ�GH�OD�YRORQW«�J«Q«UDOH�TXH�SDU�OH�P«GLXP�GX�
GURLW�HW�HQ�SDUWLFXOLHU�GH�FHV�GURLWV�IRQGDPHQWDX[�GH�YDOHXU�FRQVWLWXWLRQ�
QHOOH�TXL�G«QLVVHQW�OH�FRGH�GH�U«DOLVDWLRQ�GH�OؾDFWLYLW«�G«OLE«UDWLYH�

5HVWH�� «YLGHPPHQW�� XQH� TXHVWLRQ�� TXL� UHYLHQW� VDQV� FHVVH�� FHOOH� GX�
JRXYHUQHPHQW�GHV� MXJHV��GªV� ORUV�TXH� OHV� MXJHV�FRQVWLWXWLRQQHOV� LQWHU�
YLHQQHQW�GDQV�FH�U«JLPH�FRQFXUUHQWLHO�SRXU�GLUH�VL�OH�WH[WH�YRW«�SDU�OHV�
SDUOHPHQWDLUHV�P«ULWH�GH�UHFHYRLU�OD�TXDOLW«�GH�ORL��GªV�ORUV�TXؾLOV�SHXYHQW�
UHIXVHU�FHWWH�TXDOLW«�¢�XQ�WH[WH�YRW«�SDU�OHV�«OXV�GX�SHXSOH��QؾHVW�FH�SDV�
WUDQVI«UHU�OH�SRXYRLU�QRUPDWLI�U«HO�GHV�«OXV�DX[�MXJHV�"�6RXYHQW�SRO«PLTXH��
FHWWH�FULWLTXH�GRLW�FHSHQGDQW�¬WUH�SULVH�DX�V«ULHX[�HQ�FH�TXؾHOOH�SODFH�OD�
U«H[LRQ�GHYDQW�XQH�DOWHUQDWLYH���VRLW�OH�VRXYHUDLQ�HVW�FRQVLG«U«�FDSDEOH�GH�
SURGXLUH��GLUHFWHPHQW�HW�VDQV�P«GLDWLRQ��OD�YRORQW«�J«Q«UDOH��VRLW�OH�MXJH�
HVW�FHQV«�FU«HU��GLVFU«WLRQQDLUHPHQW�HW�VDQV�FRQWUDLQWH��OD�VLJQLFDWLRQ�TXL�
VؾLPSRVHUD�FRPPH�QRUPH��VRLW�OD�ORL�HVW�FH�TXH�OH�5RLظ�RX�OH�3U«VLGHQW��RX�
OH�3DUOHPHQWظ�GLW�TXؾHOOH�HVW��VRLW�OD�ORL�HVW�FH�TXH�OH�MXJH�GLW�TXؾHOOH�HVW��,O�
IDXW�VRUWLU�GH�FHWWH�DOWHUQDWLYH�VLPSOLVWH��/D�SDUROH�GX�VRXYHUDLQ�QH�SUHQG�
FRQVLVWDQFH�HW�QؾDFTXLHUW�XQH�HFDFLW«�TXH�GDQV�XQH�UHODWLRQ�FRPSOH[H�
HQWUH�FHWWH�SDUROH�WHOOH�TXؾHOOH�HVW�WUDQVFULWH�HQ�PRWV�GDQV�OD�FRQVWLWXWLRQ�
HW�WRXV�FHX[�TXL�RQW�¢�HQ�IDLUH�XVDJH���HW�FؾHVW�GDQV�FHWWH�UHODWLRQ��HW�QRQ�
GDQV�OH�JHVWH�XQLODW«UDO��YRORQWDLUH�HW�VROLWDLUH�GؾXQH�GHV�SDUWLHV�¢�FHWWH�
UHODWLRQ��TXH�VH�FRQVWUXLW�OH�VHQV�GHV�«QRQF«V�FRQVWLWXWLRQQHOV�HW�TXH�OD�
SDUROH�GX�VRXYHUDLQ�GHYLHQW�DJLVVDQWH��(W�GDQV�FH�MHX�FRPSOH[H�GH�SUR�
GXFWLRQ�GH�VHQV��OD�MXULGLFWLRQ�FRQVWLWXWLRQQHOOH�QؾHVW�TXؾXQ�GHV�DFWHXUV��
FHOXL�TXL�REOLJH�OHV�DXWUHV�¢�DUJXPHQWHU�OHXU�OHFWXUH�GH�WHO�RX�WHO�«QRQF«��
¢�«WD\HU�OD�SU«WHQWLRQ�¢�OD�YDOLGLW«�GH�OHXU�LQWHUSU«WDWLRQ��TXL�VRXPHW�¢�OD�
FULWLTXH�OD�SHUWLQHQFH�GHV�DUJXPHQWV�HW�TXL�VDQFWLRQQH�SDU�VD�G«FLVLRQ�OD�
VLJQLFDWLRQ�GH�Oؾ«QRQF«�FRQVWLWXWLRQQHO�¢� ODTXHOOH��DX�PRPHQW�R»�HOOH�
LQWHUYLHQW��Oؾ«FKDQJH�D�SHUPLV�GؾDERXWLU��(Q�DSSDUHQFH��OD�VLJQLFDWLRQ�VH�
GRQQH�¢�YRLU�FRPPH�XQH�FU«DWLRQ�DUELWUDLUH�GX�MXJH�FRPPH��SDU�H[HPSOH��OD�
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m�FU«DWLRQ�}�GX�SULQFLSH�GH�GLJQLW«�GH�OD�SHUVRQQH�KXPDLQH�SDU�OD�G«FLVLRQ�
GX����MXLOOHW������0DLV��HQ�DPRQW��XQ�IRUPLGDEOH�WUDYDLO�KHUP«QHXWLTXHܓ
PHQ«�DX�VHLQ�GHV�DVVHPEO«HV�SDUOHPHQWDLUHV��GHV�MXULGLFWLRQV�QDWLRQDOHV�
HW�HXURS«HQQHV��GHV�FRPLW«V�HW�DFDG«PLHV� VDYDQWHV��GH� OD�GRFWULQH��GHV�
DVVRFLDWLRQV�SROLWLTXHV��V\QGLFDOHV�RX�m�VRFL«WDOHV�}��GH�OD�SUHVVH�DXVVL��D�
SU«SDU«�FHV�m�FU«DWLRQV�}�FRQVWLWXWLRQQHOOHV�

4XL�QH�VRQW�SDV��SXLVTXؾLO�IDXW�\�UHYHQLU��OؾH[SUHVVLRQ�GؾXQH�YRORQW«�
GH�SXLVVDQFH�GX�MXJH�FRQVWLWXWLRQQHO�G«OLYUDQW�VHXO�OD�Y«ULW«�GH�OD�FRQVWL�
WXWLRQ�HQ�DEVRUEDQW�HW�VRXPHWWDQW�WRXV�OHV�DXWUHV�¢�VHV�RUDFOHV��/H�MXJH�
HVW�VHXOHPHQW�XQ�«O«PHQW�GH� OD�FKD°QH�DUJXPHQWDWLYH�TXL� LQWHUYLHQW��¢�
XQ�PRPHQW�GRQQ«��SRXU�VDQFWLRQQHU�SDU�VD�G«FLVLRQ�OH�VHQV�GؾXQ�«QRQF«�
FRQVWLWXWLRQQHO��VDQV�SRXU�DXWDQW�DUU¬WHU�SDU�VD�VDQFWLRQ�FHWWH�FKD°QH���HOOH�
FRQWLQXH�GH�YLYUH�FDU�OH�VHQV�SURGXLW�RXYUH��GDQV�OHV�DVVHPEO«HV��GDQV�OHV�
MXULGLFWLRQV��GDQV�OD�GRFWULQH��GH�QRXYHDX[�G«EDWV��GH�QRXYHOOHV�U«H[LRQV�
TXL�SHXYHQW�SURGXLUH��TXHOTXHV�WHPSV�SOXV�WDUG��XQH�QRXYHOOH�LQWHUSU«WD�
WLRQ��/H�MXJH�FRQVWLWXWLRQQHO�QH�JRXYHUQH�SDV���LO�HVW�OؾRUJDQH�U«JXODWHXU�
GX�U«JLPH�FRQFXUUHQWLHO�Gؾ«QRQFLDWLRQ�GH�OD�YRORQW«�J«Q«UDOH�

'U��'RPLQLTXH�5RXVVHDX
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La production d’un espace des droits 
fondamentaux structurant la société

'HSXLV�TXHOTXH�WHPSV�� LO�HVW�GH�ERQ�WRQ�GH�FULWLTXHU� OؾLPSRUWDQFH�
SULVH�SDU�OD�WK«PDWLTXH�GHV�GURLWV�GH�OؾKRPPH�GDQV�OD�YLH�SROLWLTXH��0DUFHO�
*DXFKHW��SDU�H[HPSOH��IDLW�GH�OؾLQDWLRQ�GHV�GURLWV�GH�OؾKRPPH�XQH�GHV�
FDXVHV�GH�OD�FULVH�FRQWHPSRUDLQH�GHV�G«PRFUDWLHV��6HORQ�OXL��OD�G«PRFUDWLH�
HVW�IDLWH�GH�WURLV�«O«PHQWVb��OH�SROLWLTXH��FؾHVW�¢�GLUH��OH�FDGUH�GDQV�OHTXHO�
XQH�FROOHFWLYLW«�GؾKRPPHV�VؾLQVFULW�HW�PD°WULVH�VRQ�GHVWLQb��OH�GURLW��FؾHVW�
¢�GLUH�� OH�SULQFLSH�GH� O«JLWLPLW«�GH�FH�FDGUHb �� OؾKLVWRLUH��FؾHVW�¢�GLUH�� OH�
VRXFL�GX�GHYHQLU�GH�FHWWH�FROOHFWLYLW«��(W��OD�VLWXDWLRQ�GؾXQH�G«PRFUDWLH�
G«SHQG�GH�OD�TXDOLW«�GH�OD�FRPSRVLWLRQ��GH�OؾDUWLFXODWLRQ�GH�FHV�WURLV�«O«�
PHQWV��6RLW�LOV�Vؾ«TXLOLEUHQW�HW�OD�G«PRFUDWLH�mYD�ELHQ}b��VRLW�OؾXQ�GHV�WURLV�
VؾLPSRVH�HW�OD�G«PRFUDWLH�mYD�PDO}��&H�IXW�OH�FDV��WRXMRXUV�VHORQ�0DUFHO�
*DXFKHW��GDQV�OD�SUHPLªUH�PRLWL«�GX�;;ªPH�VLªFOH�R»�OD�GRPLQDWLRQ�GH�
Oؾ«O«PHQW�mSROLWLTXH}�D�SURYRTX«�XQHb}FULVH�GX�OLE«UDOLVPHb}�SDU�OؾDUPD�
WLRQ�GH�SRXYRLUV�«WDWLTXHV�IRUWV�UDPHQDQW�VRXV�OHXU�DXWRULW«�HW�U«GXLVDQW�
YRLUH�U«SULPDQW�VRXV�OD�JXUH�XQLWDLUH�GH�OD�1DWLRQ�OD�GLYHUVLW«�VRFLDOH�HW�
KXPDLQH��&ؾHVW�DXMRXUGؾKXL�OD�FDV�R»�OD�GRPLQDWLRQ�GH�Oؾ«O«PHQW�mbGURLWb}�
SURYRTXH�XQH�mbFULVH�GH�OD�G«PRFUDWLHb}�SDU�OؾDUPDWLRQ�GHV�GURLWV�VXE�
MHFWLIV�GH�OؾKRPPH�U«WU«FLVVDQW�VDQV�FHVVH�OH�S«ULPªWUH�HW�OH�U¶OH�GH�Oؾ(WDW�
HW�VLJQLDQW�SDU�OHXU�XQLYHUVDOLW«�OD�Q�GH�OؾKLVWRLUH��m&H�QH�VRQW�SOXV�OHV�
G«OLUHV�GX�SRXYRLU�TXH�QRXV�DYRQV�¢�FUDLQGUH��«FULW�0DUFHO�*DXFKHW��PDLV�
OHV�UDYDJHV�GH�OؾLPSRXYRLU}�

/D�WKªVH�HVW�VWLPXODQWH�HW�P¬PH�V«GXLVDQWH�SDU�VD�FDSDFLW«�¢�IRXUQLU�
XQ�FDGUH�GH�FRPSU«KHQVLRQ�RUGRQQ«H�GH�OؾKLVWRLUH�SROLWLTXH�GHV�VRFL«W«V�
PDLV�OH�OLHQ�GH�FDXVDOLW«�RX�GH�FRUUHVSRQGDQFH�«WDEOL�SDU�0DUFHO�*DXFKHW�
HQWUH�PRQW«H�HQ�SXLVVDQFH�GH�Oؾ«O«PHQW�GURLW�HW�FULVH�GH�OD�G«PRFUDWLH�QH�
SHXW�HPSRUWHU�OD�FRQYLFWLRQ��6XUWRXW�TXDQG�OؾDXWHXU�VRXWLHQW�TXH�OHV�GURLWV�
GH�OؾKRPPH�FRQGXLVHQW�¢�mbXQ�SRXYRLU�VDQV�FRQWHQX�VؾDXWRF«O«EUDQW�GDQV�
OH�YLGHb}��4XDQG�GHV�KRPPHV�VؾDVVHPEOHQW��FHWWH�U«XQLRQ�SURGXLW��VDQV�
TXؾLOV�DLHQW�EHVRLQ�GH�OH�YRXORLU��OD�Q«FHVVLW«�GH�UªJOHV�TXL��SU«FLV«PHQW��
IRQGHQW� OHXU� YLH� FRPPXQH� HW� RUJDQLVHQW� OHXUV� UDSSRUWVb �� TXL�� DX� VHQV�
GH� OؾDUWLFOH���GH� OD�'«FODUDWLRQ�GH������� OHV�FRQVWLWXHQW�HQ�DVVRFLDWLRQ�
SROLWLTXH��,O�QؾHVW�SDV�GH�VRFL«W«�VDQV�UªJOHV�HW�GDQV�OHV�VRFL«W«V�FRQWHP�
SRUDLQHV��SRVW�P«WDSK\VLTXHV��OH�GURLW�HVW�OH�P«GLXP�TXL�SHUPHW�¢�XQH�
FROOHFWLYLW«�GؾKRPPHV�GؾDVVXUHU�OH�PDLQWLHQ�HW�OD�PD°WULVH�GH�VRQ�GHVWLQ��



159

Pr
im

er
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�

Argumentación jurídica en la interpretación constitucional
Dominique Rousseau

Profesor de la Escuela de Derecho de la Universidad La Sorbona, París, Francia.

FؾHVW�¢�GLUH��SRXU�HPSOR\HU�OHV�WHUPHV�GH�0DUFHO�*DXFKHW��GX�SROLWLTXH�
HW�GH�OؾKLVWRLUH��/ؾ«O«PHQW�mGURLW}�QH�WXH�QL�OH�SROLWLTXH�QL�OؾKLVWRLUHb��DX�
FRQWUDLUH��OHV�GURLWV�GH�OؾKRPPH�RXYUHQW�VXU�GX�SROLWLTXH�FDU�LOV�PHWWHQW�
OHV�KRPPHV�HQ�UHODWLRQ�OHV�XQV�DYHF�OHV�DXWUHV�HW�VXU�OؾKLVWRLUH�FDU�LOV�VRQW�
WRXMRXUV�GHYDQW�QRXV��¢�YHQLU�

(Q�FH�VHQV��SDUFH�TXؾHOOH�IDLW�GHV�GURLWV�FRQVWLWXWLRQQHOV�OD�PHVXUH�GHV�
UªJOHV�GH�OD�YLH�HQ�VRFL«W«��OD�MXVWLFH�FRQVWLWXWLRQQHOOH�SDUWLFLSH�¢�OD�FRQVWLWX�
WLRQ�GؾXQ�HVSDFH�VRFLDO�G«PRFUDWLTXH��'ªV�ORUV��HQ�HHW��TXH�OHV�QRUPHV�Vؾ\�
IRUPHQW�SDU�XQ�U«JLPH�FRQFXUUHQWLHO��LO�IDXW�SU«VXSSRVHU��FRPPH�FRQGLWLRQ�
GH�SRVVLELOLW«�GH�FH�U«JLPH��OؾH[LVWHQFH�GH�OD�OLEHUW«�GؾRSLQLRQ��GH�OD�OLEHUW«�
GؾH[SUHVVLRQ�HW�GX�GURLW�Gؾ¬WUH�G«IHQGX�SRXU�DYRLUDUP«�XQH�RSLQLRQ��GH�
OD�OLEHUW«�GؾDVVRFLDWLRQ��GH�OD�OLEHUW«�HW�GX�SOXUDOLVPH�GHV�P«GLDV��GX�GURLW�
GH�G«VRE«LVVDQFH��GX�GURLW�DX�UHVSHFW�GH�OD�YLH�SULY«H��6DQV�FHV�GURLWV��GRQW�
OHV�XQV�JDUDQWLVVHQW�OD�SHUVRQQH�GDQV�VHV�DFWLYLW«V�SULY«HV�HW�OHV�DXWUHV�GDQV�
VHV�DFWLYLW«V�SXEOLTXHV�PDLV�TXL�VH�FRQGLWLRQQHQW�HW�VH�UHQIRUFHQW�U«FLSUR�
TXHPHQW��OH�SULQFLSH�GH�G«OLE«UDWLRQ�QRUPDWLYH�UHVWH�OHWWUH�PRUWH��OؾHVSDFH�
SXEOLF�DWRQH�HW�OD�G«PRFUDWLH�DEVRUE«H�SDU�Oؾ(WDW��/D�G«OLE«UDWLRQ�QRUPDWLYH�
QH�GHYLHQW�SULQFLSH�DFWLI�HW�GLVWLQFWLI�GH�OD�G«PRFUDWLH�FRQWLQXH�TXH�SDU�OH�
P«GLXP�GX�GURLW�HW��HQ�SDUWLFXOLHU��GHV�GURLWV�FRQVWLWXWLRQQHOV�TXL�G«QLVVHQW�
OH�FRGH�GH�U«DOLVDWLRQ�GH�OؾDFWLYLW«�FRPPXQLFDWLRQQHOOH�

&H�IDLVDQW��OH�MXJH�FRQVWLWXWLRQQHO�PDLQWLHQW�OHV�GURLWV�FRQVWLWXWLRQQHOV�
DX�WHPSV�SU«VHQW��1RQ�VHXOHPHQW�SDUFH�TXؾLO�UDSSHOOH�OHV�SULQFLSHV�TXL�
VWUXFWXUHQW�OD�VRFL«W«�G«PRFUDWLTXH�VXU�OD�ORQJXH�GXU«H�HW�OD�SURWªJHQW�
GHV� DO«DV� FRƎRQFWXUHOV� GH� Oؾ«PRWLRQ�PDLV� SDUFH� TXؾLO� OHXU� GRQQH� XQH�
VLJQLFDWLRQ�UDFFRUG«H�DX[�H[LJHQFHV�FRQWHPSRUDLQHV��/HV�GURLWV�FRQVWL�
WXWLRQQHOV� FRPPH� Oؾ«JDOLW«�HQWUH� OHV�KRPPHV�HW� OHV� IHPPHV�� OD� OLEHUW«�
LQGLYLGXHOOH��OD�DWHUQLW«�VRQW��SDUPL�GؾDXWUHV��OHV�WUDLWV�VRXKDLW«V��YRXOXV��
HVS«U«V��U¬Y«V�GؾXQH�VRFL«W«�G«PRFUDWLTXH�TXH�OؾH[FOXVLRQ��OHV�LQ«JDOLW«V��
OHV�LƎXVWLFHV��OؾDUELWUDLUH�HW�OD�GRPLQDWLRQ�G«PHQWHQW�TXRWLGLHQQHPHQW��
m(Q�WDQW�TXH�SURMHW�GؾXQH�VRFL«W«�MXVWH��«FULW�+DEHUPDV��XQH�FRQVWLWXWLRQ�
DUWLFXOH�OؾKRUL]RQ�GؾDWWHQWH�GؾXQ�DYHQLU�FKDTXH�IRLV�DQWLFLS«�DX�WHPSV�SU«�
VHQWb��HOOH�HVW�XQ�SURMHW�LQDFKHY«}��'ªV�ORUV��OD�VHXOV�H[LJHQFH�QRUPDWLYH�
TXH�FHV�SULQFLSHV�«QRQFHQW�HVW�GH�U«DOLVHU�DX�WHPSV�SU«VHQW�OHV�SURPHVVHV�
TXؾLOV�DQQRQFHQW��(W�LO�UHYLHQW�DX�MXJH�FRQVWLWXWLRQQHO�QRWDPPHQW��SDU�
VRQ�LQWHUSU«WDWLRQ�SHUPDQHQWH�GHV�SULQFLSHV�IRQGDWHXUV��GH�OHV�PDLQWHQLU�
YLYDQWV�� RXYHUWV�� WRXMRXUV� ¢� UHG«QLU�� 3URMHW� LQDFKHY«�� OD� FRQVWLWXWLRQ�
VRFLDOH�FRQWLQXH�WRXMRXUV�
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&H�TXL�QH�YHXW�SDV�GLUH�TXH�mbWRXWb}�SHXW�GHYHQLU�QRUPH��TXH�WRXW�
SHXW�GHYHQLU�UªJOH�SDU�OD�VHXOH�YRORQW«�DUELWUDLUH�GX�MXJH�FRQVWLWXWLRQQHO��
6L�WRXWH�QRUPH�HVW�OH�U«VXOWDW�GؾXQ�SURFHVVXV�GH�WUDQVIRUPDWLRQ�GH�Oؾ¬WUH�
HQ�GHYRLU�¬WUH��LO�IDXW�DGPHWWUH�TXH�WRXWH�QRUPH��¢�XQ�PRPHQW�GRQQ«�GH�
VRQ�KLVWRLUH��QؾHVW�SDV�XQH�QRUPH�PDLV�UHOªYH�GX�GRPDLQH�GH�OؾRUGUH�VRFLDO��
7RXWH�QRUPH�HVW��DX�G«SDUW��XQH�DVSLUDWLRQ��XQ�VRXKDLW��XQH�GHPDQGH��XQH�
UHYHQGLFDWLRQ�VRFLDOHb��DLQVL�HQ�IXW�LO�QRQ�VHXOHPHQW�GX�GURLW�GH�JUªYH��GX�
GURLW�V\QGLFDO��GX�GURLW�GH�YRWH�GHV�IHPPHV��GX�GURLW�DX�ORJHPHQW�PDLV�
DXVVL��P¬PH�VL�OH�WHPSV�D�IDLW�VRQ�ĕXYUH��GX�GURLW�GؾDOOHU�HW�YHQLU��GH�OD�
OLEHUW«�GؾRSLQLRQ�HW�GؾH[SUHVVLRQ��HWF�ً�'H�VRUWH�TXH�SRXU�WRXV�OHV�GURLWV��
OD�TXHVWLRQ�HVW�FHOOH�GHV�FRQGLWLRQV�GH�SDVVDJH�GH�Oؾ«WDW�SU«�QRUPDWLI�¢�Oؾ«WDW�
QRUPDWLI��$�OD�OXPLªUH�GHV�WUDYDX[�WURS�RXEOL«V�GH�&KDUOHV�&KDXPRQW���
OH�SDVVDJH�GؾXQ�«WDW�¢�OؾDXWUH�G«SHQG�GH�OD�UHQFRQWUH�GH�WURLV�FRQGLWLRQV�

�DERUG��XQH�«YROXWLRQ�GHV�FRQWUDGLFWLRQV�VRFLDOHV��8QH�QRUPH�HVW�OHؾ'
SURGXLW�GH�Oؾ«YROXWLRQ�GHV�FRQWUDGLFWLRQV�TXؾH[SULPDLW��DX�VWDGH�SUHPLHU�GH�
OHXU�G«YHORSSHPHQW��OD�UHYHQGLFDWLRQ�GH�GURLW��3DU�G«QLWLRQ��XQH�UHYHQ�
GLFDWLRQ�VLJQLH�DEVHQFH�GؾKDUPRQLH�HW�SU«VHQFH�GؾXQH�RSSRVLWLRQ��GؾXQH�
FRQWUDGLFWLRQ�GؾLQW«U¬WV�HQWUH�FHX[�TXL�U«FODPHQW�HW�FHX[�¢�TXL�VؾDGUHVVHQW�
OD�GHPDQGH�HW�TXL�VؾHRUFHQW�GH�U«VLVWHU��7DQW�TXH�FHWWH�FRQWUDGLFWLRQ�UHVWH�
FLUFRQVFULWH�HW�IDLEOH��HOOH�QؾHVW�SDV�HQ�«WDW�GH�SURGXLUH�XQH�QRUPH�GDQV�OD�
PHVXUH�R»�HOOH�QؾHVW�SDV�DVVH]�PHQD©DQWH�SRXU�OؾKDUPRQLH�VRFLDOH��0DLV��
¢�SDUWLU�GX�PRPHQW�R»�HOOH�GHYLHQW�DLJX�HW�IRUWH��¢�SDUWLU�GX�PRPHQW�R»�
HOOH�Vؾ«WHQG�SDUFH�TXH�OH�SUREOªPH�G«SDVVH�OH�FHUFOH�«WURLW�GH�VHV�LQLWLDWHXUV�
SRXU�¬WUH�SRUW«H�SDU�OؾHQVHPEOH�VRFLDO�HW�SU«WHQGUH�DLQVL�¢�OؾXQLYHUVHO��HOOH�
PHW�HQ�FDXVH�Oؾ¬WUH�P¬PH�GH�OD�FRPPXQDXW«�SROLWLTXH�TXL��SRXU�DVVXUHU�
VRQ�GHYHQLU��OD�SUHQG�HQ�FKDUJH��OD�WUDLWH��FؾHVW�¢�GLUH��OXL�IDLW�VXELU�XQH�
PXWDWLRQ�HQ�OD�WUDQVIRUPDQW��DX�PR\HQ�GH�OD�WHFKQRORJLH�MXULGLTXH��HQ�
QRUPH��/D�FRQWUDGLFWLRQ�QؾD�VDQV�GRXWH�SDV�GLVSDUXb��PDLV�HOOH�SHUG�XQH�
SDUWLH�GH�VD�IRUFH�GHVWUXFWULFH�HQ�VؾLQVFULYDQW�GDQV�OH�V\VWªPH�GH�U«JXODWLRQ�
VRFLDOH�SURSUH�DX[�VRFL«W«V�PRGHUQHVb��OH�GURLW�

(QVXLWH��LO�FRQYLHQW�TXH�OD�UHYHQGLFDWLRQ�QؾDSSDUDLVVH�SDV�HQ�FRQWUD�
GLFWLRQ�DYHF�OD�ORJLTXH�GX�V\VWªPH��3RXU�¬WUH�WUDQVIRUP«H�HQ�QRUPH��HOOH�
GRLW�VH�SU«VHQWHU�HW�¬WUH�SU«VHQW«H�VRXV�XQ�UDSSRUW�GH�FRK«UHQFH�DYHF�OHV�
QRUPHV�H[LVWDQWHV�DX�SRLQW�TXH�VD�UHFRQQDLVVDQFH�MXULGLTXH�VRLW�SHU©XH�

�ܐ 9RLU�OD�SXEOLFDWLRQ�GHV�5HQFRQWUHV�GH�5HLPV��&HQWUH�Gؾ(WXGHV�GHV�UHODWLRQV�LQWHUQDWLRQDOHV��
)DFXOW«�GH�'URLW�GH�5HLPV���������
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Argumentación jurídica en la interpretación constitucional
Dominique Rousseau

Profesor de la Escuela de Derecho de la Universidad La Sorbona, París, Francia.

FRPPH�OH�SURGXLW��OH�SURORQJHPHQW�mQDWXUHO}�GHV�GURLWV�HQ�YLJXHXU��(Q�
GؾDXWUHV�WHUPHV��OD�UHYHQGLFDWLRQ�GؾXQ�GURLW�QRXYHDX�GRLW�IRUPHOOHPHQW�
WURXYHU�GDQV�OH�V\VWªPH�QRUPDWLI�H[LVWDQW�OH�IRQGHPHQW�P¬PH�GH�VD�UH�
FRQQDLVVDQFH��$LQVL��OHV�GURLWV�HW�OLEHUW«V�GH�������P¬PH�VؾLOV�H[SULPHQW�
VXU�OH�SODQ�GH�OD�SKLORVRSKLH�SROLWLTXH�XQH�PRGLFDWLRQ�GHV�UDSSRUWV�GH�
IRUFHV�VRFLDX[��VRQW�G«OLE«U«PHQW�VLWX«V�SDU�OHXUV�DXWHXUV�GDQV�OD�FRQWL�
QXLW«�GH�OD�SHQV«H�GH������GRQW�LOV�VRQW��SU«FLVH�GH�PDQLªUH�VLJQLFDWLYH�
OH�SU«DPEXOH�GH�������mOHV�FRPSO«PHQWV}�

(QQ��OH�SDVVDJH�GH�Oؾ«WDW�SU«�QRUPDWLI�¢�Oؾ«WDW�QRUPDWLI�LPSOLTXH�TXH�
OD�UHYHQGLFDWLRQ�DLW�HOOH�P¬PH�VXVDPPHQW�FKDQJ«�GH�IRUPH��([SUL�
P«H�¢�VRQ�RULJLQH�GDQV�OH�ODQJDJH�SDUWLFXOLHU�GH�OD�U«YROWH�SROLWLTXH��HOOH�
GRLW��SRXU�JDJQHU�HQ�DXWRULW«�HW�DFF«GHU�¢�OD�UHFRQQDLVVDQFH�MXULGLTXH��VH�
PRXOHU�SU«DODEOHPHQW�GDQV�OD�IRUPH�GؾH[SUHVVLRQ�SURSUH�DX�GURLW�DXTXHO�
HOOH�DVSLUH�

'DQV�FHV�WURLV�PRPHQWV�GX�SURFHVVXV�GH�SURGXFWLRQ�GX�GURLW��OH�U¶OH�
GHV�MXJHV�HW�HQ�SDUWLFXOLHU�GX�MXJH�FRQVWLWXWLRQQHO�HVW�G«WHUPLQDQW�GDQV�OD�
PHVXUH�R»�LO�HVW�OH�mSDVVHXU}�GH�Oؾ«WDW�SU«�QRUPDWLI�¢�Oؾ«WDW�QRUPDWLI��R»�LO�
PHW�HQ�IRUPXODWLRQ�MXULGLTXH�XQH�UHYHQGLFDWLRQ�TXL�VؾH[SULPDLW�MXVTXؾDORUV�
GDQV�OH�ODQJDJH�GX�SROLWLTXH�HW�R»�DLQVL�LO�FRQWULEXH�¢�OD�SULVH�GH�FRQVFLHQFH�
GH�VD�Q«FHVVLW«�REMHFWLYH�HW�¢�VRQ�DUULPDJH�DX�V\VWªPH�QRUPDWLI�

;;;

/D�G«PRFUDWLH�HVW�XQH�FKRVH�DJLOH��(OOH�HVW�PDOPHQ«H��3DU�OD�FRUUXS�
WLRQ��3DU�OD�G«PDJRJLH��3DU�OH�SRSXOLVPH��3DU�OHV�PDUFK«V��(OOH�D�EHVRLQ�
GH�PHVXUH��Gؾ«TXLOLEUH��GؾXQ�UHSªUH�¢�KDXWHXU�KXPDLQHb��OD�FRQVWLWXWLRQ��
&H�WH[WH�R»�OؾKRPPH�SRVW�PRGHUQH�SHXW�UHFRQVWUXLUH�XQH�LGHQWLW«�SHU�
VRQQHOOH�HW�FROOHFWLYH�HW�FKHUFKHU�DYHF�OH�MXJH�FRQVWLWXWLRQQHO�OD�YRLH�GH�
OD�PHVXUH�G«PRFUDWLTXH�
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La justicia constitucional, 
instrumento para medir la democracia*

/D�GHPRFUDFLD�HV�XQD�FXHVWLµQ�GH�GHUHFKR���$UPDFLµQ�SDUWLGLVWD�
R�SRU�HO�FRQWUDULR�FRUSRUDWLYLVWD"�1R�OR�WHQJR�SRU�VHJXUR��2�QR�
VROR�HV�HVR��8Q�OµVRIR�GLU¯D�VLQ�GXGDV�TXH�OD�GHPRFUDFLD�HV�XQ�

DVXQWR�GH�OD�ORVR¯D��SHUR�EXVFDU¯D�IXQGDPHQWDU�D�WUDY«V�GH�VX�UHH[LµQ�ODV�
OH\HV�GH�OD�VRFLHGDG��8Q�SROLWµORJR�SUREDEOHPHQWH�GLU¯D�TXH�OD�GHPRFUDFLD�
HV�XQ�DVXQWR�SRO¯WLFR�SHUR�WUDWDU¯D�GH�GHWHUPLQDU�ODV�QRUPDV�GH�IXQFLRQD�
PLHQWR�GH�OD�VRFLHGDG��8Q�KLVWRULDGRU��XQ�VRFLµORJR��XQ�HFRQRPLVWD��XQ�
JHµJUDIR��FDGD�XQR�SXGLHVH�VLQ�GXGDV�KDFHU�GH�OD�GHPRFUDFLD�HO�FRUD]µQ�
GH�VX�GLVFLSOLQD��SHUR�FDGD�XQR�WUDEDMDU¯D�VLHPSUH�SDUD�SRQHUVH�DO�G¯D�FRQ�
ODV�SU£FWLFDV�VRFLDOHV��FOLP£WLFDV��HFRQµPLFDV�\�PRUDOHV�GH�ODV�VRFLHGDGHV��
SRU�HQGH�SHQVDQGR�HQ�W«UPLQRV�GH�UHJODV��OR�FXDO�HV�SURSLR�GHO�GHUHFKR��
/DV�SU£FWLFDV�GH�DOJXQRV�QR�VRQ�ODV�UHJODV�GH�ORV�MXULVWDV��SHUR�ODV�UHJODV�
GH�ORV�MXULVWDV�VRQ�HO�UHODWR�HQPDUFDGR�GH�ODV�SU£FWLFDV�VRFLR�SRO¯WLFDV�

3RU�OR�WDQWR��VL�OD�GHPRFUDFLD�HV�XQD�FXHVWLµQ�GH�GHUHFKR��ODف�FDOLGDGق�
GH�OD�GHPRFUDFLD�GHSHQGH�GHO�PRGR�GH�SURGXFFLµQ�GH�OD�OH\��'RQGH�HO�
GHUHFKR�HV�GDGR�SRU�'LRV��VH�LQVWDXUD�XQD�GHPRFUDFLD�WHRFU£WLFD��'RQGH�
HO�GHUHFKR�VH�SURGXFH�SRU�HO�SXHEOR��VH�HVWDEOHFH�XQD�GHPRFUDFLD�GLUHFWD��
'RQGH�HO�GHUHFKR�HVW£�KHFKR�SRU�ORV�UHSUHVHQWDQWHV��VH�LQVWDXUD�XQD�GH�
PRFUDFLD�UHSUHVHQWDWLYD��'RQGH�HO�GHUHFKR�HV�GHFLGLGR�SRU�ORV�PLOLWDUHV��
VH�LPSRQH�XQDف�GHPRFUDFLD�DXWRULWDULDق��

$O� SURSRQHU� FRPR� WHPD� GH� VX� SULPHU�&RQJUHVR� ,QWHUQDFLRQDO� GH�
'HUHFKR�\�-XVWLFLD�&RQVWLWXFLRQDOف�(O�7ULEXQDO�&RQVWLWXFLRQDO�\�OD�GHPR�
FUDFLD�FRQWHPSRU£QHDق��OD�FRUWH�FRQVWLWXFLRQDO�GH�6DQWR�'RPLQJR�LQYLWD�D�
SODQWHDU�OD�VLJXLHQWH�SUHJXQWD���FµPR�OODPDPRV�XQD�GHPRFUDFLD�HQ�OD�FXDO�

� (VWD�FRQIHUHQFLD�IXH�FRQFHELGD�\�GLFWDGD�RULJLQDOPHQWH�HQ�DQF«V��6X�WUDGXFFLµQ�DO�HV�
SD³RO�HV�FRUWHV¯D�OD�/LF��0DULH�9LUJLQLH�/H�%RXGHU�(VWUHOOD��'LUHFFLµQ�GH�3ODQLFDFLµQ�\�
'HVDUUROOR�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD���1��GHO�(��
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HO�MXH]��\�HQ�SDUWLFXODU�HO�MXH]�FRQVWLWXFLRQDO��SDUWLFLSD�HQ�OD�IDEULFDFLµQ�
GHO�GHUHFKR"�/D�UHVSXHVWD�JHQHUDOPHQWH�HVSHUDGD�\�HVFXFKDGD�HV��8QDف�
GHPRFUDFLD�DULVWRFU£WLFDق��R�P£V�FRP¼QPHQWH��XQف�JRELHUQR�GH�MXHFHVق��
5HVSXHVWD�I£FLO�R�SHUH]RVD��TXH�TXLHUH�DKRUUDUVH�XQD�UHH[LµQ�SURIXQGD�\�
PXOWLIDF«WLFD��HQ�WLHPSR�\�HVSDFLR��VREUH�OD�VLWXDFLµQ�GH�OD�MXVWLFLD�GHQWUR�
GH�XQ�RUGHQ�SRO¯WLFR��6LQ�SUHWHQGHU�VDWLVIDFHU�GLFKD�UHH[LµQ��HV�QHFHVDULR��
HQ�HVWH�SXQWR��H[SRQHU�ORV�HOHPHQWRV�TXH�MXVWLFDQ�TXH�VHD�SURSXHVWD�OD�
GHQRPLQDFLµQف�GHPRFUDFLD�FRQWLQXDق�SDUD�GHQLU�XQD�GHPRFUDFLD�GRQGH�
HO�MXH]�FRQVWLWXFLRQDO�SDUWLFLSD�HQ�OD�HODERUDFLµQ�GH�ODV�UHJODV�GH�OD�VR�
FLHGDG��/D�MXVWLFLD�FRQVWLWXFLRQDO�PRGLFD��HQ�HIHFWR��ODؽؽ�FDOLGDGؾؾ�GH�XQ�
VLVWHPD�GHPRFU£WLFR�HQ�WDQWR�TXH�HVWD�RSHUD�XQ�FDPELR�HQ�WUHV�SDUWLGDV��
��FUHD�XQ�HVSDFLR�GH�FLXGDGDQRV�VHSDUDGRV�\�RSRQLEOHV�DO�WUDEDMR�GH�ORVۼ
UHSUHVHQWDQWHV���FUHD�XQ�QXHYR�U«JLPHQ�GH�HQXQFLDFLµQ�GH�QRUPDV۽��\�
��KDFH�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�OD�HVWUXFWXUD�VRFLDO�GH�OD�VRFLHGDG۾

La creación de un espacio autónomo de ciudadanos

/D�JDUDQW¯D�FRQVWLWXFLRQDO�GH�ORV�GHUHFKRV�HV�HO�SULQFLSLR�GH�XQD�UXS�
WXUD�UDGLFDO�GH�OD�UHSUHVHQWDFLµQ�GH�OD�UHODFLµQ�JREHUQDQWHV�JREHUQDGRV��
DK¯�GRQGH�OD�VHSDUDFLµQ�FRQVWLWXFLRQDO�GH�ORV�SRGHUHV�SURGXFH�XQD�IXVLµQ�
GH�OD�PDVD�GH�ORV�UHSUHVHQWDQWHV�\�OD�PDVD�GH�ORV�UHSUHVHQWDGRV��OD�JDUDQ�
W¯D�FRQVWLWXFLRQDO�GH�ORV�GHUHFKRV�HVWDEOHFH�XQD�GLIHUHQFLD��XQD�GLVWDQFLD�
HQWUH�ORV�GRV�FXHUSRV��(VWD�GLIHUHQFLDFLµQ�HV�OD�FRQVHFXHQFLD�OµJLFD�GHO�
FRQWURO�GH�OD�FRQVWLWXFLRQDOLGDG��(Q�FDGD�GHFLVLµQ�GHO�&RQVHMR�&RQVWL�
WXFLRQDO�VXFHGH��GH�KHFKR��OD�PLVPD�HVFHQD��ORV�DFWRV�DSUREDGRV�SRU�HO�
µUJDQR�GH�ORV�UHSUHVHQWDQWHVط�ODV�OH\HVط�VRQ�MX]JDGRV�HQ�UHODFLµQ�FRQ�ORV�
GHUHFKRV�GHO�RUJDQLVPR�UHSUHVHQWDGRط�OD�&RQVWLWXFLµQط��OR�TXH�LPSOLFD�
OD�FRQFHSFLµQ�GH�GRV�HVSDFLRV�VHSDUDGRV��HO�GH�ORV�UHSUHVHQWDQWHV�\�HO�GH�
ORV�UHSUHVHQWDGRV��WLWXODUHV�GH�GRV�YROXQWDGHV�QRUPDWLYDV�SRWHQFLDOPHQWH�
FRQWUDGLFWRULDV��(Q�FRQFUHWR��OD�&RQVWLWXFLµQ�GHQH�SURJUHVLYDPHQWH�XQ�
HVSDFLR�DVHJXUDQGR�VLPEµOLFD�\�SU£FWLFDPHQWHظ�SRU�OD�FHQVXUD�GH�OD�OH\ظ�OD�
DXWRQRP¯D�GH�ORV�UHSUHVHQWDQWHV�HQ�UHODFLµQ�FRQ�VXV�UHSUHVHQWDGRV��<�HVWH�
HVSDFLR�VH�H[SDQGH�\�IRUWDOHFH�HQ�OD�PHGLGD�TXH�HO�&RQVHMRف�GHVFXEUHق�
QXHYRV�GHUHFKRV�FRQVWLWXFLRQDOHV���HO�SULQFLSLR�GH�UHVSHWR�D�OD�GLJQLGDG�
GH� OD�SHUVRQD�KXPDQD��HO�GHUHFKR�D�XQD�YLYLHQGD�GLJQD�� OD� OLEHUWDG�GH�
PDWULPRQLR��GHUHFKR�D�XQD�YLGD�IDPLOLDU�QRUPDO��HWF����(VWD�OµJLFD�GH�OD�
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Argumentación jurídica en la interpretación constitucional
Dominique Rousseau

Profesor de la Escuela de Derecho de la Universidad La Sorbona, París, Francia.

VHSDUDFLµQ�VH�PXHVWUD�FODUDPHQWH�HQ�OD�GHFLVLµQ�GH����GH�HQHUR�GH�������
GRQGH�HO�&RQVHMR�VH�RSRQH�D�OD�YROXQWDG�GH�ORV�UHSUHVHQWDQWHV�HOHJLGRV�
GH�QHJDU�HO�GHUHFKR�FRQVWLWXFLRQDO�D�OD�SURSLHGDG��FRQWUDULR�D�OD�YROXQWDG�
GHO�SXHEOR�TXLHQHVف�HQ�HO�UHIHU«QGXP�GHO���GH�PD\R�GH������UHFKD]DURQ�
XQD�GHFODUDFLµQ�GH�GHUHFKRV�TXH�FRQWHQ¯D�HVHQFLDOPHQWH�OD�HQXQFLDFLµQ�
GH�SULQFLSLRV�GLVWLQWRV�D�DTXHOORV�SURFODPDGRV�HQ������SRU�ORV�DUW¯FXORV�
���SRU�UHIHU«QGXP�GH����GH�RFWXEUH�GHف���SRU�RWUD�SDUWH\�ق���\�����\�GH�
���GH�VHSWLHPEUH�GH������DSUREDURQ�WH[WRV�TXH�FRQHUHQ�UDQJR�FRQVWLWX�
FLRQDO�D�ORV�SULQFLSLRV�\�GHUHFKRV�SURFODPDGRV�HQ������O�FRQWURO�GH�OD)��ق
FRQVWLWXFLRQDO�SURGXFH�GH�HVWH�PRGR��XQD�QXHYD�JXUD�TXH�GLVWDQFLD�D�ORV�
JREHUQDGRV�\�D�ORV�JREHUQDQWHV��DO�FRQVWLWXLU�ORV�GHUHFKRV�GH�ORV�SULPHURV�
VHSDUDGRV�GH�ORV�VHJXQGRV��OD�FDUWD�MXULVSUXGHQFLDO�GH�GHUHFKRV�\�OLEHUWDGHV�
FRQVWLWXFLRQDOHV�VLPEROL]DQ�HO�HVSDFLR�GH�ORV�JREHUQDGRV��PLHQWUDV�TXH�OD�
OH\�UHSUHVHQWD�HO�PDUFR�GH�DFWXDFLµQ�GH�ORV�JREHUQDQWHV�

(VWD�JXUD�GH�OD�GLVWDQFLD�HV�SURIXQGDPHQWH�GLIHUHQWH�D�OD�JXUD�GH�OD�
IXVLµQ�TXH�D¼Q�SUHYDOHFH�HQ�ODV�PHQWHV��(Q�VX�IRUPD�P£V�EDQDO��HO�LGHDO�
GHPRFU£WLFR�H[LJH�FDGD�YH]�XQD�PD\RU�SDUWLFLSDFLµQ�GH�ODV�SHUVRQDV�HQ�HO�
SRGHUظ�OD�H[WHQVLµQ�GHO�VXDJLR�XQLYHUVDO��SRU�HMHPSORظ�\�VH�OOHYD�D�FDER�
SOHQDPHQWH�SRU�OD�IXVLµQ�GH�OD�JHQWH�HQ�HO�FXHUSR�SRO¯WLFR�GH�OD�UHSUHVHQ�
WDFLµQ�QDFLRQDO��6L�ODVف�GHPRFUDFLDV�SRSXODUHVق��KDQ�OOHYDGR��FRQ�HO�SDUWLGR�
¼QLFR��DO�H[WUHPR�HVWD� OµJLFD�GH�OD�IXVLµQ�� ODVف�GHPRFUDFLDV�EXUJXHVDVق�
DV¯� WDPEL«Q�OR�KDQ�KHFKR��SHUR�FRQ�P£V�PRGHUDFLµQ��5D\PRQG�&DUU«�
GH�0DOEHUJ��HQ�SDUWLFXODU��KD�GHVFULWR�SHUIHFWDPHQWH�HO�IXQFLRQDPLHQWR�
GH�HVWRV�UHJ¯PHQHV�SDUODPHQWDULRV�TXH�VH�EDVDQ�HQ�OD� LGHQWLFDFLµQ�GH�
ORV�JREHUQDGRV�HQ�ORV�JREHUQDQWHV��VREUH�OD�FRQIXVLµQ�HQWUH�HO�SXHEOR�\�
VXV�UHSUHVHQWDQWHV��HQWUH�OD�YROXQWDG�JHQHUDO�\�OD�YROXQWDG�SDUODPHQWDULD��
KDFLHQGR�GHO�3DUODPHQWR�HO�HTXLYDOHQWH�GHO�VREHUDQR�R�P£V�ELHQ��FRPR�OR�
HVFULEH�HO�PDHVWUR�GH�(VWUDVEXUJR��HULJLHQGR�HIHFWLYDPHQWH�DO�VREHUDQR�

3RU�GHPRFU£WLFD�TXH�SDUH]FD��HVWH�WLSR�GH�RSHUDFLµQ�SRO¯WLFD��GH�KH�
FKR��QR�HV�P£V�TXH�OD�UHSURGXFFLµQ�DGDSWDGD�GHO�SULQFLSLR�PRQ£UTXLFR�
VHJ¼Q�HO�FXDO�HO�FXHUSR�GH�OD�QDFLµQ�\�HO�FXHUSR�GHO�UH\��QR�VRQ�P£V�TXH�
XQR��RV�GHUHFKRV�H�LQWHUHVHV�GH�OD�QDFLµQ��ORV�FXDOHV�QRV�DWUHYHPRV�D/ف�
KDFHU�XQ�FXHUSR�VHSDUDGR�GHO�PRQDUFDظ�GHFODUD�/XLV�;9�HQ�XQ�GLVFXUVR�DO�
SDUODPHQWR�GH�3DU¯V�HO���GH�PDU]R�GHظ������VH�HQFXHQWUDQ�QHFHVDULDPHQWH�
YLQFXODGRV�D�ORV�P¯RV�\�UHSRVDQ�HQ�PLV�PDQRV��QR�YR\�D�VRSRUWDUظ�FRQWL�
QXDED�«Oظ�TXH�VH�LQWURGX]FD�XQ�FXHUSR�LPDJLQDULR�TXH�QR�KDU¯D�P£V�TXH�
SHUWXUEDU�OD�DUPRQ¯Dق��(Q�������ORV�UHYROXFLRQDULRV�TXLVLHURQ�\�FUH\HURQ��
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FLHUWDPHQWH��HQ�VHSDUDU�HVRV�GRV�FXHUSRV��HOORV�SHQVDEDQ�LQFOXVR��TXH�HO�
DFWR�UHYROXFLRQDULR�IXH�SUHFLVDPHQWH�HVWD�DUPDFLµQ�DXGD]�GH�OD�DXWRQR�
P¯D�GHO�FXHUSR�GH�OD�QDFLµQ�HQ�UHODFLµQ�DO�FXHUSR�GHO�UH\��(Q�UHDOLGDG��VLQ�
HPEDUJR��ORV�KRPEUHV�GH������UHFRQVWUX\HURQ�OD�XQLGDG�GH�ORV�FXHUSRV�
DO�GDU�¼QLFDPHQWH�D�OD�QDFLµQ�XQ�QXHYR�FXHUSR�FRQ�HO�FXDO�IXQFLRQDU��HO�
FXHUSR�GH�UHSUHVHQWDQWHV��

(VWD�FRQWLQXLGDG�FRQVWLWXFLRQDO�HV�SUREDEOHPHQWH�PHQRV�GLFWDGD�SRU�
XQD�FRQWLQXLGDG�GRFWULQDO��TXH�SRU�ODV�OLPLWDFLRQHV�GH�OD�OXFKD�SRO¯WLFD�SRU�
OD�OHJLWLPLGDG�HQ�������FRQ�OD�XQLGDG�GHO�FXHUSR�GHO�UH\��ORV�UHYROXFLRQDULRV�
QR�SRG¯DQ�RSRQHUVH�SRO¯WLFDPHQWH�D�OD�GLYHUVLGDG�VRFLDO�GH�OD�SREODFLµQ��
WHQ¯DQ�TXH�DUPDU�OD�XQLGDG�GHO�FXHUSR�GH�SXHEOR�QDFLµQ�EDMR�HO�ULHVJR�
GH�GHELOLWDU�OD�OHJLWLPLGDG��GH�SRU�V¯�LQVHJXUD��GH�VX�SUHWHQVLµQ�GH�SRGHU��
3HUR�DO�KDFHUOR��VH�FRPSURPHWLHURQ�FRQ�OD�5HYROXFLµQ�GH�PDQHUD�GH�TXH�QR�
KXELHVH�XQD�UXSWXUD�FRQ�HO�DQWLJXR�U«JLPHQ��VLQR�XQD�VLPSOHف�PRGHUQL]D�
FLµQق�GHO�VLVWHPD�SRO¯WLFR�GH�UHSUHVHQWDFLµQ�GH�OD�QDFLµQ��(Q�SULPHU�OXJDU��
SRUTXH�ODV�SHUVRQDV�¯VLFDV�GHVDSDUHFHQ��DEVRUELGRV�HQ�\�SRU�HO�FRQFHSWR�
GH�QDFLµQ��OXHJR�SRU�QHFHVLGDG�OµJLFD��SRUTXH�OD�QDFLµQ�SRU�VHU�XQ�HQWH�
DEVWUDFWR��VROR�SRGU¯D�H[SUHVDUVH�D�WUDY«V�GH�SHUVRQDV�¯VLFDV�DXWRUL]DGDV�
SDUD�UHSUHVHQWDUOD��)LQDOPHQWH��OD��FRQ�IXVLµQ�GHO�SXHEOR�\�GH�OD�QDFLµQ��OD�
�FRQ�IXVLµQ�GH�ORV�UHSUHVHQWDQWHV�GH�OD�QDFLµQ�\�GHO�SXHEOR�QDFLµQ��SXHVWR�
TXH�HO�SXHEOR�HV�OD�QDFLµQ�\�TXH�OD�QDFLµQ�VROR�SXHGH�H[SUHVDUVH�D�WUDY«V�
GH�VXV�UHSUHVHQWDQWHV��QR�SXHGH�KDEHU�RWUD�H[SUHVLµQ�GH�OD�YROXQWDG�GHO�
SXHEOR�TXH�QR�VHD�DTXHOOD�H[SUHVDGD�SRU�ORV�UHSUHVHQWDQWHV�GH�OD�QDFLµQ��
/R�TXH�DUPDU¯D�FODUDPHQWH�6LH\ªV�FXDQGR�GõR�VLQ�URGHRV�TXHف�OD�JHQWH�
QR�SXHGH�KDEODU��SXHGH�DFWXDU�VROR�D�WUDY«V�GH�VXV�UHSUHVHQWDQWHVق�

/D�JDUDQW¯D� FRQVWLWXFLRQDO�GH� ORV�GHUHFKRV�� D� WUDY«V�GHO� FRQWURO�GH�
FRQVWLWXFLRQDOLGDG�TXH�HOOD�HMHUFH��URPSH�HVWD�IXVLµQ��$QWHV�GH�OD�H[LVWHQFLD�
\�HO�GHVDUUROOR�GHO�GHUHFKR�FRQVWLWXFLRQDO��OD�DFWLYLGDG�OHJLVODWLYD�GH�ORV�
UHSUHVHQWDQWHV�VH�DWULEX¯D�GLUHFWDPHQWH�D�OD�YROXQWDG�GHO�SXHEOR��VLQ�TXH�
VH�SXGLHVH�SURWHVWDU�\D�TXH��SRU�GHQLFLµQ�FRQVWLWXFLRQDO��QR�H[LVW¯D�GH�
PDQHUD�VHSDUDGD�H�LQGHSHQGLHQWH��QR�SXHGH�KDEHU�YROXQWDG�IXHUD�GH�OR�
H[SUHVDGR�SRU�ORV�UHSUHVHQWDQWHV��&RQ�HO�FRQWURO�GH�OD�FRQVWLWXFLRQDOLGDG��
ORV�UHSUHVHQWDQWHV�VLHPSUH�WLHQHQ�GHUHFKR�D�H[SUHVDU�OD�YROXQWDG�GHO�SXHEOR��
SHUR�OD�IXVLµQ�GH�ODV�GRV�YROXQWDGHV�\D�QR�HV�SRVLEOH��SRU�OD�FDUWD�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV�TXH�FRQVWUX\H�\�GLVH³D�GHQWUR�GH�OD�UHSUHVHQWDFLµQ�
DXWµQRPD�GH�OD�VREHUDQ¯D�GHO�SXHEOR��HO�7ULEXQDO�&RQVWLWXFLRQDO�VLHPSUH�
HVW£�HQ�FRQGLFLRQHV�GH�GHPRVWUDUفظ�D�OD�YLVWD�GH�OD�&RQVWLWXFLµQق�OR�FXDO�
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HVW£�HVFULWR�HQ�HO�YLVDGR�GH�ODV�GHFLVLRQHVظ�\��HQ�VX�FDVR��VDQFLRQDU�D�ODV�
GLIHUHQFLDV�HQWUH�ORV�UHTXLVLWRV�FRQVWLWXFLRQDOHV�\�VXV�WUDGXFFLRQHV�OHJLV�
ODWLYDV�KHFKDV�SRU�ORV�UHSUHVHQWDQWHV��$Oف�GHPRVWUDUق�TXH�ORV�GRV�HVSDFLRV�
SXHGHQ�QR�FRLQFLGLU�\��HQ�OD�KLSµWHVLV�GH�XQ�FRQLFWR��HO�SULPHUR�VXSHUD�HO�
VHJXQGR��HO�7ULEXQDO�&RQVWLWXFLRQDO�SURK¯EH�D�ORV�UHSUHVHQWDQWHV�SUHWHQGHU�
TXH�HOORV�VRQ�HO�VREHUDQR�\�UHYHOD�VX�FRQGLFLµQ�GH�PHURV�GHOHJDGRV��SX�
GLHQGR�VLHPSUH�UHFRUGDUOHV�UHVSHWDU�ORV�GHUHFKRV�GHO�VREHUDQR��'H�DOJXQD�
PDQHUD�� HO�7ULEXQDO�&RQVWLWXFLRQDO�SRQH�GH�PDQLHVWR� DTXHOOR�TXH� OD�
UHSUHVHQWDFLµQ�TXHU¯D�RFXOWDU��HO�SXHEOR�ROYLGDGR��6L�ELHQ�OD�DUPDFLµQ�GH�
VX�H[LVWHQFLD��OD�UHSUHVHQWDFLµQ�HV��HQ�HIHFWR��HOLPLQDU�DO�SXHEOR��KDFLHQGR�
SDVDU�SRU�SULQFLSLR�FRQVWLWXFLRQDO�TXH�HVWH�VROR�SXHGH�HVWDU�SUHVHQWH��FRPR�
GõR�6LH\ªV��D�WUDY«V�GH�VXV�UHSUHVHQWDQWHV��(O�7ULEXQDO�&RQVWLWXFLRQDO�KDFH�
YROYHU�D�H[LVWLU�DO�SXHEOR�FRPR�JXUD�DXWµQRPD�\�VREHUDQD�DO�UHSUHVHQWDU�
D� OD�UHSUHVHQWDFLµQ��PXHVWUD�TXH� OD�UHSUHVHQWDFLµQ�HV�XQD�HVFHQD�HQ� OD�
TXH�GRV�DFWRUHV�LQWHUSUHWDQ�GLIHUHQWHV�UROHV��HO�GH�ORV�GHOHJDGRV�HOHFWRV�
GHO�VREHUDQR�\�HO�SXHEOR�TXH�HV�HO�VREHUDQR��

(VWD�OµJLFD�GHPRFU£WLFD�GH�OD�GLIHUHQFLD��VH�UHSRUWD�HQ�HO�FDPSR�OR�
VµFR�SDUD�HO�GHEDWH�TXH��HQ�PDU]R�GH������HQ�'DYRV��RSXVR�D�&DVVLUHU�
\�+HLGHJJHU� VREUH� OD� QRFLµQ� GH� ORV� O¯PLWHV� GH�.DQW��$O� SULPHUR� TXH�
DUJXPHQWµ� TXH� HO� FRQRFLPLHQWR� VROR� SRG¯D� FDHU� SR«WLFDPHQWH� GHO� VHU�
VREUH�HO�KRPEUH��SRUTXH�HO�KRPEUH�HVWDED�OLPLWDGR�HQ�VX�DFFHVR�D�ORV�
FRQRFLPLHQWRV��&DVVLUHU� UHVSRQGLµ�TXH� OD� QLWXG�GHO�KRPEUH� VLJQLFD�
XQD�EUHFKD�HQWUH�«O�\�HVWDU� OHMRV�� OR�TXH�VLJQLFD�TXH�HO�FRQRFLPLHQWR�
GHO�VHU�VH�FRQVWUX\H�D�WUDY«V�GH�OD�PHGLDFLµQ�GH�OD�OHQJXD��OD�FXOWXUD�\�OD�
SRO¯WLFD�VLPEROLVWD��,JXDOPHQWH�DTX¯��GRQGH�OD�YROXQWDG�JHQHUDO�HVW£�HQ�
HO�VHU��HO�VHU�GHO�UH\�R�HO�GH�OD�QDFLµQ��SRFR�LPSRUWD��\�ORV�KRPEUHV�HVW£Q�
OLPLWDGRVفظ�GH�V¯�PLVPR�HO�SXHEOR�TXLHUH�HO�ELHQ��SHUR�GH�V¯�PLVPR�QR�
OR�UHFLEHQ�VLHPSUHق��HVFULELµ�-HDQ�-DFTXHV�5RXVVHDXظ�FRUUHVSRQGH�D�ORV�
UHSUHVHQWDQWHV�GH�OD�QDFLµQف�UHYHODUق�D�ORV�KRPEUHV�OD�YROXQWDG�JHQHUDO��
GRQGH��OD�GLIHUHQFLD�HQWUH�OD�YROXQWDG�JHQHUDO�\�OD�GH�ORV�KRPEUHV�HV�WDO�TXH�
FRQGHQD�D�ORV�KRPEUHV�D�VROR�SRGHU�DFHUFDUVH�D�HOOD�D�WUDY«V�GHO�OHQJXDMH��
(Q�HO�SULPHU�FDVR��OD�GHPRFUDFLD�HV�SRU�DFODPDFLµQ��HQ�HO�VHJXQGR�FDVR��
HV�SRU�GHOLEHUDFLµQ�
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La creación de un régimen concurrente 
de enunciación de normas 

/D�JDUDQW¯D�FRQVWLWXFLRQDO�GH�ORV�GHUHFKRV�VLJXH�VLHQGR�HO�SULQFLSLR�GH�
XQD�UXSWXUD�UDGLFDO�FRQ�OD�UHSUHVHQWDFLµQ�GHO�PRGR�GH�SURGXFFLµQ�GH�OD�
YROXQWDG�JHQHUDO��DOO¯�GRQGH�OD�VHSDUDFLµQ�FRQVWLWXFLRQDO�GH�SRGHUHV�SUR�
PXHYH�HO�PRQRSROLR�GH�OD�SURGXFFLµQ�GH�OD�YROXQWDG�JHQHUDO��OD�JDUDQW¯D�
FRQVWLWXFLRQDO�GH�ORV�GHUHFKRV�WUDEDMD�VREUH�XQ�U«JLPHQ�FRQFXUUHQFLDO�GH�
HQXQFLDFLµQ�GH�OD�YROXQWDG�JHQHUDO��<�HVWD�LQFOLQDFLµQ��HV�FODUDPHQWH�UHV�
SRQVDELOLGDG�GHO�FRQWURO�GH�OD�FRQVWLWXFLRQDOLGDG��WRGD�YH]�TXH�HO�7ULEXQDO�
&RQVWLWXFLRQDO�KD�MDGR��HO�PLVPR��ODV�UHJODV�SDUD�XQD�QXHYD�GHQLFLµQ�GH�
OD�OH\��(Q�VX�GHFLVLµQ�GH����GH�DJRVWR�GH�������HO�&RQVHMR�DUPµ�TXHف�OD�
OH\�DSUREDGD�QR�H[SUHVD�P£V�TXH�OD�YROXQWDG�JHQHUDO�GH�FRQIRUPLGDG�FRQ�
OD�&RQVWLWXFLµQ��6قLQ�HPEDUJR��GH�DFXHUGR�FRQ�OD�GHQLFLµQ�GDGD�SRU�HO�
DUW¯FXOR���GH�OD�'HFODUDFLµQ�GH������OD�OH\�HV�OD�H[SUHVLµQ�GH�OD�YROXQWDGف��
JHQHUDOق��(VWH�FDPELR�HQ�OD�GHQLFLµQ�GH�OD�OH\ظ�OD�WUDQVLFLµQ�GH�DUPDWLYR�
D�QHJDWLYR�\�OD�LQWURGXFFLµQ�GH�OD�FRQGLFLµQ�GH�FRQVWLWXFLRQDOLGDGظ�LPSOLFD�
\�OHJLWLPD�D�OD�YH]�XQ�FDPELR�HQ�HO�P«WRGR�GH�IDEULFDFLµQ�GH�OD�YROXQWDG�
JHQHUDO��(O�PRGR�LPSO¯FLWR�HQ�HO�DUW¯FXOR���GH�OD�'HFODUDFLµQ�GH������HV�
HO�GH�OD�FRQIHFFLµQ�GH�OD�OH\�VROR�SRU�HO�3DUODPHQWR��ORV�UHSUHVHQWDQWHV�VRQ�
ORV�¼QLFRV�KDELOLWDGRV�SDUD�H[SUHVDU�OD�YROXQWDG�JHQHUDO�\�ODV�OH\HV�H[SUHVDQ�
OD�YROXQWDG�JHQHUDO�SRU�HO�VROR�KHFKR�GH�TXH�HOODV�VRQ�SURGXFLGDV�SRU�ORV�
UHSUHVHQWDQWHV��OD�FDOLGDG�GH�OD�QRUPD�\�OD�YDOLGH]�QRUPDWLYD�QR�GHSHQGLHQWH�
GH�QLQJXQD�RWUD�LQVWDQFLD��OD�DSUREDFLµQ�SDUODPHQWDULD�HV�VXFLHQWH�SDUD�
KDFHU�GH�OD�OH\�OD�H[SUHVLµQ�GH�OD�YROXQWDG�JHQHUDO��$O�FRQWUDULR��HO�PRGR�
LPSO¯FLWR�SRU�OD�QXHYD�GHQLFLµQ�GH�OD�OH\��GDGD�SRU�HO�&RQVHMR�HQ�VX�GH�
FLVLµQ�GH����GH�DJRVWR�GH�������HV�HO�GH�XQD�SURGXFFLµQ�GH�OD�OH\�SRU�XQD�
SOXUDOLGDG�GH�DFWRUHV��HO�DFWRU�JXEHUQDPHQWDO�\�SDUODPHQWDULR�FODUDPHQWH�
FRPR�WDPEL«Q�HO�DFWRU�MXULVGLFFLRQDO��5HVXOWD��HQ�HIHFWR��GH�HVWD�QXHYD�
GHQLFLµQ��TXH�ODف�IDEULFDFLµQق�SDUODPHQWDULD�GH�OD�OH\�\D�QR�HV�VXFLHQWH�
SDUD�JDUDQWL]DU�OD�YDOLGH]�QRUPDWLYD��OD�OH\�VROR�SRGU£�H[SUHVDU�OD�YROXQWDG�
JHQHUDO��VROR�\�¼QLFDPHQWH��VL�HOOD�UHVSHWD�OD�&RQVWLWXFLµQ��'LFKR�GH�RWUD�
IRUPD��VROR�\�¼QLFDPHQWH�VL�HO�&RQVHMR�&RQVWLWXFLRQDO�HQWLHQGH�TXH�HO�
WH[WR�YRWDGR�SRU�HO�SDUODPHQWR�QR�DIHFWD�D�WDO�R�FXDO�GHUHFKR�R�SULQFLSLR�
FRQVWLWXFLRQDO��SRUTXH�VL�HV�DV¯��HV�GHFLU��VL�HO�WH[WR�VH�FRQVLGHUµ�FRQWUDULR�
D�OD�&RQVWLWXFLµQ��QR�SXGLHVH�H[SUHVDU�OD�YROXQWDG�JHQHUDO��\�SRU�FRQVL�
JXLHQWH��QR�VH�OH�SRGU¯D�UHFRQRFHU�OD�FDOLGDG�GH�OD�OH\�
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(VWH�PRGR�FRQFXUUHQFLDO�GH�SURGXFFLµQ�GH�OD�YROXQWDG�JHQHUDO�WLHQH�
SRU�SULQFLSLR�GH�IXQFLRQDPLHQWR�QHFHVDULR�OD�GHOLEHUDFLµQ��'H�PRGR�TXH��
HQ�HIHFWR���OD�YROXQWDG�JHQHUDO�QR�VHف�HQFXHQWUDق�HQ�XQD�VROD�LQVWLWXFLµQ��
SXHVWR�TXH�OD�YROXQWDG�GH�ORV�UHSUHVHQWDQWHV�QR�HV��SRU�V¯�PLVPD��OD�YR�
OXQWDG�JHQHUDO��\D�TXH�OD�YROXQWDG�JHQHUDO�VH�FRQVWUXLU£�DO�FRPSDUDU�HO�
WH[WR�YRWDGR�SRU�ORV�UHSUHVHQWDQWHV�FRQ�ORV�UHTXLVLWRV�FRQVWLWXFLRQDOHV��OD�
YROXQWDG�JHQHUDO�VROR�SXHGH�VHU�HO�SURGXFWR�GH�XQ�SURFHVR�GHOLEHUDWLYR�
GH�XQ�LQWHUFDPELR�DUJXPHQWDWLYR�HQWUH�ORV�GLIHUHQWHV�DFWRUHV�GHO�VLVWHPD�
GH�IDEULFDFLµQ�GH�OD�OH\��&XDQGR�HO�U«JLPHQ�UHSRVD�VREUH�XQ�VROR�DFWRU�R�
FXDQGR�HO�U«JLPHQ�SODQWHD�OD�LGHQWLGDG�GH�OD�YROXQWDG�HQWUH�ORV�µUJDQRV�
GHO�SXHEOR�\�ORV�µUJDQRV�GH�ORV�UHSUHVHQWDQWHV��QR�KD\�QHFHVLGDG�GH�GHOL�
EHUDFLµQ�R�GHEDWH�SDUD�FRQVWUXLU�OD�YROXQWDG�JHQHUDO��HOOD�HVW£�GHQWUR�GHO�
µUJDQR�GH�OD�QDFLµQ�\�HV�VXFLHQWH��\D�TXH�KD\�LGHQWLGDG��TXH�HO�UH\�R�ORV�
UHSUHVHQWDQWHV�VH�H[SUHVHQ�SDUD�TXH�VX�YROXQWDG�WHQJD�OD�FDOLGDG�GH�OH\��3RU�
HO�FRQWUDULR��FXDQGR�ORV�FXHUSRV�HVW£Q�VHSDUDGRV�\�QDGLH�SXHGH�SUHWHQGHU�
TXH�GHWHQWD�OD�YROXQWDG�JHQHUDO��OD�GHOLEHUDFLµQ�VH�LPSRQH�FRPR�SULQFLSLR�
FRQVWLWXWLYR�GHO�PRGR�GH�SURGXFFLµQ�GH�OD�OH\�

(VWH�SULQFLSLR�REOLJD�D�UHJUHVDU�D�XQD�FDUDFWHU¯VWLFD�D�PHQXGR�ROYLGDGD�
GH�OD�&RQVWLWXFLµQ��TXH�HV�HO�VHU�XQ�WH[WR�KHFKR�GH�SDODEUDV��8Q�MXULVWD�
WLHQH��QDWXUDOPHQWH��WHQGHQFLD�D�SHQVDU�TXH�XQD�&RQVWLWXFLµQ�HVW£�KHFKD�GH�
QRUPDV��HVW£�KHFKD�GH�OH\HVف�GXUDVق�\�TXH�HQ�FRQVHFXHQFLD�QR�KD\�QHFHVLGDG�
GH�GHOLEHUDU�SDUD�VDEHU�DTXHOOR�TXH�OD�&RQVWLWXFLµQ�LPSRQH�R�SURK¯EH��HV�
VXFLHQWH�OHHU�OD�&RQVWLWXFLµQ�\��VL�HV�QHFHVDULR��VXV�WUDEDMRV�SUHSDUDWR�
ULRV��SDUD�GHVFXEULU�OD�QRUPD��HO�SULQFLSLR��OD�UHJOD�GLVSXHVWD�HQ�HOOD��(Q�
DTXHO�U«JLPHQ��XQD�LQVWLWXFLµQ�KDEOD��GH�DXWRULGDG��\�HO�SXHEOR�DSODXGH��
3RU�HO�FRQWUDULR��FRQ�OD�GHOLEHUDFLµQ�FRPR�FHQWUR�GH�VX�IXQFLRQDPLHQWR��
HO�U«JLPHQ�FRQFXUUHQFLDO�GH�HQXQFLDFLµQ�GH�OD�YROXQWDG�JHQHUDO��WRPD�D�
FDUJR�ORV�P¼OWLSOHV�VLJQLFDGRV�GH�ODV�SDODEUDV�GH�OD�OH\�\�WUDEDMD�VREUH�
XQD�SRO¯WLFD�MXU¯GLFD�GH�DUJXPHQWDFLµQ�SDUD�GHWHUPLQDU��\�SDUD�FRQVWUXLU�
VX�QRUPDWLYLGDG��'HELGR�D�TXH�OD�QRUPD�QR�HVW£�HQ�ODV�SDODEUDV�GH�OD�OH\�
\�SRUTXH�HVWDV�SDODEUDV�VRQ�SROLV«PLFDV��HV�QHFHVDULR�OXFKDU�SDUD�GHFLGLU�
HQWUH�WRGRV�ORV�SRVLEOHV�VLJQLFDGRV�TXH�XQD�SDODEUD�GDGD�SXHGH�OOHYDU�D�
TXH��HQ�DOJ¼Q�PRPHQWR��YD�D�VHU�HOHJLGR�SDUDف�VHU�OD�QRUPDق��

3RU�HO�IXQFLRQDPLHQWR�GH�GHOLEHUDFLµQ��HO�U«JLPHQ�GH�SURGXFFLµQ�FRQ�
FXUUHQFLDO�GH�OD�YROXQWDG�JHQHUDO�WLHQH�GRV�FDUDFWHU¯VWLFDVف�GHPRFU£WLFDVظ�قR�
TXH�VH�OHV�SHUPLWH�OODPDUف�GHPRFU£WLFDVق��/D�SULPHUD�HV�TXH�OD�QRUPD�QR�
SXHGH�VHU�WUDQVIRUPDGD�HQ�XQف�IHWLFKHق�QL�HQ�YHUGDGHV�LQWRFDEOHV���GHVSX«V�
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GH�OD�GHOLEHUDFLµQ��GH�OD�HOHFFLµQ�HQWUH�YDULRV�VLJQLFDGRV�FRQFXUUHQWHV��
VLJXH�VLHQGR�REMHWR�GH�GHEDWH�\�SXHGH�FDPELDU�VL�ODV�QXHYDV�GHOLEHUDFLRQHV�
��D�ORV�VLJQLFDGRV�TXH�DQWHV�QR�HUDQ�FRQVLGHUDGRV��/R�TXH�ORVق\KDFHQ�OHف
MXULVWDV�OODPDQ��HXIHP¯VWLFDPHQWH��FDPELR�MXULVSUXGHQFLDO��$�HVWD�SULPHUD�
FDUDFWHU¯VWLFD�TXH�KDFH�GHO�U«JLPHQ�FRQFXUUHQFLDO�XQ�U«JLPHQ�FRQVWDQWH�
PHQWH�DELHUWR�D�OD�VRFLHGDG��VH�DMXVWD�HO�QHFHVDULR�UHFRQRFLPLHQWR�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��'DGR�TXH�OD�YROXQWDG�JHQHUDO�QR�HV�HPLWLGD�SRU�
XQD�DXWRULGDG�TXH�OD�SRVHH��VLQR�TXH�VH�FRQVWUX\H�PHGLDQWH�OD�GHOLEHUDFLµQ�
HQWUH�ORV�DFWRUHV�FRQFXUUHQWHV��XQD�GH�ODV�FRQGLFLRQHV�QHFHVDULDV�SDUD�OD�
IRUPDFLµQ�GH�OD�YROXQWDG�JHQHUDO�HV�TXH�ODV�OLEHUWDGHV�TXH�SHUPLWDQ�HVWD�
GHOLEHUDFLµQ� HVW«Q� JDUDQWL]DGDV�� OD� OLEHUWDG�GH� H[SUHVLµQ�SDUD� GHIHQGHU�
ORV�GLIHUHQWHV�VLJQLFDGRV�TXH�XQ�SULQFLSLR�FRQVWLWXFLRQDO�SXHGH�UHFLELU��
OLEHUWDG�GH�WU£QVLWR�SDUD�LU�D�GHIHQGHU�SRU�GRTXLHU�GLFKDV�GLIHUHQFLDV��GHEL�
GR�SURFHVR�SDUD�HVWDU�SURWHJLGR��OLEHUWDG�GH�PDQLIHVWDFLµQ��GH�DVRFLDFLµQ��
SOXUDOLVPR��HWF��6LQ�HVRV�GHUHFKRV��GRQGH�XQRV�JDUDQWL]DQ�D�ODV�SHUVRQDV�
HQ�VX�YLGD�SULYDGD��\�RWURV�HQ�ODV�DFWLYLGDGHV�S¼EOLFDV��SHUR�TXH�VH�FRQ�
GLFLRQDQ�\�UHIXHU]DQ�HQWUH�V¯��HO�SULQFLSLR�GH�OD�GHOLEHUDFLµQ�VH�FRQYLHUWD�
HQ�OHWUD�PXHUWD��/D�GHOLEHUDFLµQ�QR�HV�P£V�TXH�XQ�SULQFLSLR�DFWLYR�GHO�
U«JLPHQ�FRQFXUUHQFLDO�GH�OD�HQXQFLDFLµQ�GH�OD�YROXQWDG�JHQHUDO��TXH�SRU�
PHGLR�GH�OD�OH\�\��HQ�SDUWLFXODU��GH�HVRV�GHUHFKRV�IXQGDPHQWDOHV�GH�YDORU�
FRQVWLWXFLRQDO�TXH�GHQHQ�HO�FµGLJR�SDUD�UHDOL]DU�OD�DFWLYLGDG�GHOLEHUDWLYD�

6H�PDQWLHQH��SRU�VXSXHVWR��XQD�SUHJXQWD�TXH�VLJXH�DSDUHFLHQGR��HO�
JRELHUQR�GH�ORV�MXHFHV��FXDQGR�ORV�MXHFHV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�SDU�
WLFLSDQ�HQ�HVWH�U«JLPHQ�GH�FRQFXUUHQFLD�SDUD�GHFLU�VL�HO�WH[WR�DSUREDGR�SRU�
HO�3DUODPHQWR�VH�PHUHFH�OD�FDOLGDG�GH�OD�OHJLVODFLµQ��\D�TXH�SXHGHQ�UHFKD]DU�
HVWD�FDOLGDG�D�XQ�WH[WR�YRWDGR�SRU�ORV�UHSUHVHQWDQWHV�GHO�SXHEOR���QR�VHU¯D�
HVWR�WUDQVIHULU�HO�SRGHU�QRUPDWLYR�DFWXDO�GH�ORV�UHSUHVHQWDQWHV�HOHFWRV�D�
ORV�MXHFHV"�$�PHQXGR�FRQWURYHUWLGR��VLQ�HPEDUJR��HVWDV�FU¯WLFDV�GHEHQ�VHU�
WRPDGDV�HQ�VHULR��\D�TXH�FRORFDQ�D�OD�UHH[LµQ�DQWH�XQD�DOWHUQDWLYD��R�HO�
JREHUQDQWH�VH�FRQVLGHUD�FDSD]�GH�SURGXFLU�GLUHFWDPHQWH�\�VLQ�PHGLDFLµQ��
OD�YROXQWDG�JHQHUDO��R�HO�MXH]�VH�VXSRQH�SDUD�FUHDU��GLVFUHFLRQDOPHQWH�\�VLQ�
FRDFFLµQ��HO�VLJQLFDGR�TXH�YD�D�VXUJLU�FRPR�QRUPD��R�HV�OD�OH\�OR�TXH�HO�
UH\ظ�R�HO�SUHVLGHQWH�R�HO�3DUODPHQWRظ�GLFH�TXH�HV��R�HV�OD�OH\�OR�TXH�HO�MXH]�
GLFH�TXH�HV��7HQHPRV�TXH�VDOLU�GH�HVWD�DOWHUQDWLYD�VLPSOLVWD��/D�SDODEUD�
GHO�VREHUDQR�VROR�WRPD�FRQVLVWHQFLD�\�HFLHQFLD�HQ�XQD�FRPSOHMD�UHODFLµQ�
HQWUH�GLFKR�GLVFXUVR��FRPR�VH�WUDQVFULED�HQ�SDODEUDV�GH�OD�&RQVWLWXFLµQ�\�
ORV�TXH�WLHQHQ�TXH�XWLOL]DUORV��\�HV�HQ�HVWD�UHODFLµQ��\�QR�HQ�HO�JHVWR�XQL�
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Argumentación jurídica en la interpretación constitucional
Dominique Rousseau

Profesor de la Escuela de Derecho de la Universidad La Sorbona, París, Francia.

ODWHUDO��YROXQWDULR�\�VROLWDULR�GH�XQD�GH�ODV�SDUWHV�GH�HVWD�UHODFLµQ��TXH�VH�
FRQVWUX\H�HO�VHQWLGR�GH�ODV�GHFODUDFLRQHV�FRQVWLWXFLRQDOHV�\�TXH�OD�SDODEUD�
GHO�VREHUDQR�VH�FRQYLHUWH�HQ�DFWLYD��

<�HQ�HVWD�FRPSOHMD�LQWHUDFFLµQ�GH�SURGXFFLµQ�GH�VHQWLGR��HO�7ULEXQDO�
&RQVWLWXFLRQDO�QR�HV�P£V�TXH�XQR�GH�ORV�DFWRUHV��DTXHO�TXH�REOLJD�D�ORV�
GHP£V�D�DUJXPHQWDU�VX�OHFWXUD�GH�XQD�GHFODUDFLµQ�GDGD��SDUD�MXVWLFDU�
OD�DUPDFLµQ�GH�OD�YDOLGH]�GH�VX�LQWHUSUHWDFLµQ��TXH�VRPHWH�D�OD�FU¯WLFD�OD�
SHUWLQHQFLD�GH�ORV�DUJXPHQWRV��TXLHQ�VDQFLRQD�PHGLDQWH�VX�GHFLVLµQ�HO�
VLJQLFDGR�GH�OD�GHFODUDFLµQ�FRQVWLWXFLRQDO�TXH��DO�PRPHQWR�GH�LQWHUYHQLU��
HO�LQWHUFDPELR�KD�SHUPLWLGR�SURGXFLU��$O�SDUHFHU��HO�VLJQLFDGR�VH�SUHVWD�
D�VHU�YLVWR�FRPR�XQD�FUHDFLµQ�DUELWUDULD�GHO�MXH]�FRPR��SRU�HMHPSOR��OD�
��GHO�SULQFLSLR�GH�OD�GLJQLGDG�GH�OD�SHUVRQD�KXPDQD�SRU�OD�GHقFUHDFLµQف
FLVLµQ�GH����GH�MXOLR�GH������6LQ�HPEDUJR��XQD�JUDQ�REUD�KHUPHQ«XWLFDܓ
UHDOL]DGD�HQ� ODV�DVDPEOHDV�SDUODPHQWDULDV��HQ� OD� MXULVGLFFLµQ�QDFLRQDO�\�
HXURSHD��HQ�ORV�FRPLW«V�\�ODV�DFDGHPLDV�FLHQW¯FDV��OD�GRFWULQD��ODV�DVRFLD�
FLRQHV�SRO¯WLFDV��VLQGLFDOHV�Rف�VRFLDOHVق��OD�SUHQVD�WDPEL«Q��KDQ�SUHSDUDGR�
HVWDVف�FUHDFLRQHVق�FRQVWLWXFLRQDOHV��4XH�QR�VRQ�VROR��YROYLHQGR�VLHPSUH�DO�
PLVPR�FRQFHSWR��OD�H[SUHVLµQ�GH�XQD�YROXQWDG�GH�SRGHU�GHO�MXH]�FRQVWL�
WXFLRQDO�TXH�VROR�SURSRUFLRQD�OD�YHUDFLGDG�GH�OD�&RQVWLWXFLµQ��(O�MXH]�HV�
¼QLFDPHQWH�XQ�HOHPHQWR�GH�OD�FDGHQD�DUJXPHQWDWLYD�TXH�LQWHUYLHQH��HQ�XQ�
PRPHQWR�GDGR��SDUD�DSUREDU�FRQ�VX�GHFLVLµQ��HO�VHQWLGR�GH�XQ�HQXQFLDGR�
FRQVWLWXFLRQDO��VLQ�SRGHU�GHWHQHU�FRQ�VX�DSUREDFLµQ�HVWD�FDGHQD��OD�FDGHQD�
FRQWLQ¼D�YLYLHQGR�SRUTXH�VX�VHQWLGR�SURGXFH�WUDEDMR�HQ�ODV�DVDPEOHDV��HQ�
ODV�MXULVGLFFLRQHV��HQ�OD�GRFWULQD��QXHYRV�GHEDWHV��QXHYDV�UHH[LRQHV�TXH�
SXHGHQ� SURGXFLU�� DOJ¼Q� WLHPSR� GHVSX«V�� XQD� QXHYD� LQWHUSUHWDFLµQ��(O�
7ULEXQDO�&RQVWLWXFLRQDO�QR�JRELHUQD��HV�HO�µUJDQR�UHJXODGRU�GHO�U«JLPHQ�
FRQFXUUHQFLDO�GH�HQXQFLDFLµQ�GH�OD�YROXQWDG�JHQHUDO�

La creación de un espacio de derechos fundamentales 
estructurales de la sociedad

'HVGH�KDFH� DOJ¼Q� WLHPSR�HVW£�GH�PRGD� FULWLFDU� D� OD� FUHFLHQWH� LP�
SRUWDQFLD�GHO�WHPD�GH�ORV�GHUHFKRV�KXPDQRV�HQ�OD�YLGD�SRO¯WLFD��0DUFHO�
*DXFKHW��SRU�HMHPSOR��FRQVLGHUD�DO�FUHFLPLHQWR�GH�ORV�GHUHFKRV�KXPDQRV�
XQD�GH�ODV�FDXVDV�GH�OD�FULVLV�FRQWHPSRU£QHD�GH�ODV�GHPRFUDFLDV��6HJ¼Q�
«O�� OD�GHPRFUDFLD�HVW£�KHFKD�GH� WUHV�HOHPHQWRV�� OD�SRO¯WLFD��HV�GHFLU��HO�
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FXDGUR�HQ�HO�FXDO�XQD�FRPXQLGDG�GH�KRPEUHV�VH�KDFH�SDUWH�\�FRQWUROD�VX�
GHVWLQR��HO�GHUHFKR��HV�GHFLU��HO�SULQFLSLR�GH�OHJLWLPLGDG�GH�HVH�FXDGUR��\�
OD�KLVWRULD��HV�GHFLU��OD�SUHRFXSDFLµQ�SRU�HO�IXWXUR�GH�HVD�FRPXQLGDG��<��
OD�VLWXDFLµQ�GH�XQD�GHPRFUDFLD�GHSHQGHU£�GH�OD�FDOLGDG�GH�OD�FRPSRVLFLµQ��
GH�OD�DUWLFXODFLµQ�GH�HVWRV�WUHV�HOHPHQWRV��2�ELHQ�VRQ�HTXLOLEUDGRV�\�OD�
GHPRFUDFLDف�YD�ELHQق��R�XQR�GH�ORV�WUHV�VH�LPSRQH�\�OD�GHPRFUDFLDف�YD�
PDOق��(VWH�IXH�HO�FDVR��GH�DFXHUGR�D�0DUFHO�*DXFKHW��HQ�OD�SULPHUD�PLWDG�
GHO�VLJOR���FXDQGR�OD�GRPLQDFLµQ�GHO�HOHPHQWRف�SRO¯WLFRق�SURYRFµ�XQD�
���SRU�OD�DUPDFLµQ�GH�ORV�SRGHUHV�HVWDWDOHV�IXHUWHVقFULVLV�GHO�OLEHUDOLVPRف
SXHVWRV�EDMR�VX�DXWRULGDG�\�UHGXFLGRV�D�YHUVH�UHSULPLGRV�EDMR�OD�JXUD�
XQLWDULD�GH�OD�QDFLµQ���OD�GLYHUVLGDG�VRFLDO�\�KXPDQD��(V�KR\�HO�FDVR�GRQGH�
OD�GRPLQDFLµQ�GHO�HOHPHQWRف�GHUHFKRؾق�SURYRFD�XQD�FULVLV�GH�OD�GHPRFUD�
FLD��SRU�OD�DUPDFLµQ�GH�GHUHFKRV�VXEMHWLYRV�GHO�KRPEUH�TXH�UHGXFHQ�VLQ�
FHVDU�HO�SHU¯PHWUR�GHO�URO�GHO�(VWDGR�\�TXH�VLJQLFD��SRU�VX�XQLYHUVDOLGDG��
HO�QDO�GH�OD�KLVWRULD1ف��R�VRQ�P£V�D�ORV�GHOLULRV�GHO�SRGHU�TXH�GHEHPRV�
WHPHUظ�HVFULEH�0DUFHO�*DXFKHWظ��VLQR�ORV�HVWUDJRV�GH�OD�IDOWD�GH�SRGHUق�

/D�WHVLV�HV�HVWLPXODQWH�\�D�OD�YH]�VHGXFWRUD�SRU�VX�FDSDFLGDG�SDUD�SUR�
SRUFLRQDU�XQ�PDUFR�RUGHQDGR�SDUD�OD�FRPSUHQVLµQ�GH�OD�KLVWRULD�SRO¯WLFD�
GH�ODV�VRFLHGDGHV��SHUR�OD�UHODFLµQ�GH�FDXVDOLGDG�R�FRQH[LµQ�HVWDEOHFLGD�
SRU�0DUFHO�*DXFKHW�HQWUH�HO�VXUJLPLHQWR�GH�OD�OH\�\�HO�HOHPHQWR�GH�FULVLV�
GHPRFU£WLFD�QR�SXHGH�OOHYDU�D�OD�FRQYLFFLµQ��6REUH�WRGR�FXDQGR�HO�DXWRU�
DUPD�TXH�ORV�GHUHFKRV�KXPDQRV�SXHGDQ�OOHYDU�Dف�XQ�SRGHU�VLQ�FRQWHQLGR�
TXH�VH�IHVWHMD�D�V¯�PLVPR�HQ�HO�YDF¯Rق��&XDQGR�ORV�KRPEUHV�VH�UH¼QDQ��VLQ�
OD�QHFHVLGDG�GH�GHVHDUOR��KDEU£�OD�QHFHVLGDG�GH�QRUPDV�TXH��SUHFLVDPHQ�
WH��VLHQWHQ�OD�EDVH�GH�VX�YLGD�HQ�FRP¼Q�\�UHJXOHQ�VXV�UHODFLRQHV��TXH�HQ�
FRQVRQDQFLD�FRQ�HO�DUW¯FXOR���GH�OD�'HFODUDFLµQ�GH�������ORV�FRQVWLWX\D�
HQ�DVRFLDFLµQ�SRO¯WLFD��1R�KD\�VRFLHGDGHV�VLQ�UHJODV��\�HQ�ODV�VRFLHGDGHV�
FRQWHPSRU£QHDV��SRVPHWD¯VLFDV�� HO�GHUHFKR�HV�HO�PHGLR�TXH�SHUPLWH�D�
XQD�FRPXQLGDG�GH�KRPEUHV�DVHJXUDU�HO�PDQWHQLPLHQWR�\�FRQWURO�GH�VX�
GHVWLQR��HQ�ORV�W«UPLQRV�GH�0DUFHO�*DXFKHW�GH�OD�SRO¯WLFD�\�GH�OD�KLVWRULD��
(O�HOHPHQWRف�GHUHFKRق�QR�PDWD�QL�OD�SRO¯WLFD�QL�OD�KLVWRULD��SRU�HO�FRQWUD�
ULR��ORV�GHUHFKRV�GHO�KRPEUH�WUDEDMDQ�VREUH�OD�SRO¯WLFD�\D�TXH�UHODFLRQDQ�
D�ORV�KRPEUHV�HQWUH�V¯��\�VREUH�OD�KLVWRULD��SRUTXH�HVW£Q�VLHPSUH�GHODQWH�
GH�QRVRWURV��HO�SRUYHQLU�

(Q�HVWH�VHQWLGR��SRUTXH�HOOD�KDFH�GH�ORV�GHUHFKRV�FRQVWLWXFLRQDOHV�OD�
PHGLGD�GH�ODV�UHJODV�GH�OD�YLGD�HQ�VRFLHGDG��OD�MXVWLFLD�FRQVWLWXFLRQDO�SDU�
WLFLSD�HQ�OD�IRUPDFLµQ�GH�XQ�HVSDFLR�VRFLDO�GHPRFU£WLFR��3RU�FRQVLJXLHQWH��
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Argumentación jurídica en la interpretación constitucional
Dominique Rousseau

Profesor de la Escuela de Derecho de la Universidad La Sorbona, París, Francia.

YLVWR� TXH� ODV� QRUPDV� DOO¯� VH� IRUPDQ�SRU� XQ� U«JLPHQ� FRQFXUUHQFLDO�� HV�
QHFHVDULR�SUHVXSRQHU�FRPR�FRQGLFLµQ�GH�SRVLELOLGDG�GH�HVWH�U«JLPHQ��OD�
H[LVWHQFLD�GH�OD�OLEHUWDG�GH�RSLQLµQ��OD�OLEHUWDG�GH�H[SUHVLµQ�\�HO�GHUHFKR�D�
VHU�GHIHQGLGR�SRU�GHFLU�XQD�RSLQLµQ��OD�OLEHUWDG�GH�DVRFLDFLµQ��OD�OLEHUWDG�
\�HO�SOXUDOLVPR�GH�ORV�PHGLRV�GH�FRPXQLFDFLµQ��HO�GHUHFKR�D�OD�GHVREH�
GLHQFLD��HO�GHUHFKR�DO�UHVSHWR�GH�OD�YLGD�SULYDGD��6LQ�HVRV�GHUHFKRV��GRQGH�
XQRV�JDUDQWL]DQ�D�ODV�SHUVRQDV�HQ�VX�YLGD�SULYDGD��\�RWURV�HQ�ODV�DFWLYL�
GDGHV�S¼EOLFDV��SHUR�TXH�VH�FRQGLFLRQDQ�\�UHIXHU]DQ�HQWUH�V¯��HO�SULQFLSLR�
GH�OD�GHOLEHUDFLµQ�VH�FRQYLHUWD�HQ�OHWUD�PXHUWD��HO�HVSDFLR�S¼EOLFR�G«ELO�\�
OD�GHPRFUDFLD�DEVRUELGD�SRU�HO�(VWDGR��/D�GHOLEHUDFLµQ�QRUPDWLYD�QR�VH�
FRQYLHUWH�HQ�SULQFLSLR�DFWLYR�\�GLVWLQWLYR�GH�OD�GHPRFUDFLD�FRQWLQXD��VL�QR�
HV�D�WUDY«V�GHO�GHUHFKR��HQ�SDUWLFXODU��ORV�GHUHFKRV�FRQVWLWXFLRQDOHV�TXH�
GHQHQ�HO�FµGLJR�SDUD�OD�UHDOL]DFLµQ�GH�OD�DFFLµQ�FRPXQLFDWLYD��

'RPLQLTXH�5RXVVHDX��SURIHVRU�GH�OD�(VFXHOD�GH�'HUHFKR�GH�OD�8QLYHUVLGDG�/D�6RUERQD��
3DU¯V��'U��9¯FWRU�-RDTX¯Q�&DVWHOODQRV�3L]DQR��MXH]�PLHPEUR�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
GH�OD�5HS¼EOLFD�'RPLQLFDQD��\�HO�/LF��&DUORV�5DPµQ�6DOFHGR�&DPDFKR��FRRUGLQDGRU�
JHQHUDO�\�DFDG«PLFR�GHO�&RQJUHVR�
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'H�HVWH�PRGR��HO�7ULEXQDO�&RQVWLWXFLRQDO�PDQWLHQH�ORV�GHUHFKRV�FRQV�
WLWXFLRQDOHV�HQ�OD�DFWXDOLGDG��1R�VRODPHQWH�SRUTXH�UHFXHUGD�ORV�SULQFLSLRV�
TXH�GDQ�IRUPD�D�XQD�VRFLHGDG�GHPRFU£WLFD�HQ�HO�ODUJR�SOD]R�\�SURWHJHQ�
GHO�DOHD�F¯FOLFR�GH�OD�HPRFLµQ��VLQR�SRUTXH�OHV�GD�XQ�VLJQLFDGR�FRQHFWDGR�
D�QHFHVLGDGHV�DFWXDOHV��/RV�GHUHFKRV�FRQVWLWXFLRQDOHV�FRPR�OD�LJXDOGDG�
HQWUH� ORV�KRPEUHV�\� ODV�PXMHUHV�� OD� OLEHUWDG� LQGLYLGXDO�� OD�DWHUQLGDG��
VRQ�HQWUH�RWURV��ORV�UDVJRV�GHVHDGRV��TXHULGRV��HVSHUDGRV��VR³DGRV�GH�XQD�
VRFLHGDG�GHPRFU£WLFD�TXH�OD�H[FOXVLµQ��ODV�GHVLJXDOGDGHV��ODV�LƎXVWLFLDV��
OD�DUELWUDULHGDG�\�OD�GRPLQDFLµQ��FRQWUDGLFHQ�WRGRV�ORV�G¯DV���

�RPR�SUR\HFWR&ف GH� XQD� VRFLHGDG� MXVWD� ��ظHVFULELµ�+DEHUPDVظ XQD�
&RQVWLWXFLµQ�DUWLFXOD�HO�KRUL]RQWH�GH�H[SHFWDWLYDV�GH�XQ�IXWXUR�FDGD�YH]�
DQWLFLSDGR� HQ� HO� SUHVHQWH�� HVWH� HV�XQ�SUR\HFWR�QR� WHUPLQDGR��3قRU� OR�
WDQWR��HO�¼QLFR�UHTXLVLWR�QRUPDWLYR�TXH�HVWRV�SULQFLSLRV�HQXQFLDQ��HV�OD�
GH�KDFHU�HQ�OD�DFWXDOLGDG�ODV�SURPHVDV�TXH�DQXQFLDQ��<�OH�FRUUHVSRQGH�DO�
7ULEXQDO�&RQVWLWXFLRQDO��HQ�SDUWLFXODU��SRU�VX�LQWHUSUHWDFLµQ�SHUPDQHQWH�
GH�ORV�SULQFLSLRV�IXQGDPHQWDOHV��GH�PDQWHQHUORV�YLYRV��DELHUWRV��SDUD�VHU�
VLHPSUH�UHGHQLGRV��3UR\HFWR�LQFRQFOXVR��OD�&RQVWLWXFLµQ�VRFLDO�FRQWLQ¼D�
SDUD�VLHPSUH�

(VWR�QR�TXLHUH�GHFLU�TXHف�WRGRق�SXHGH�VHU�QRUPD��TXH�WRGR�SXHGH�
OOHJDU�D�VHU�UHJOD�SRU�OD�VROD�YROXQWDG�DUELWUDULD�GHO�7ULEXQDO�&RQVWLWXFLR�
QDO��6L�WRGD�QRUPD�HV�HO�UHVXOWDGR�GH�XQ�SURFHVR�GH�WUDQVIRUPDFLµQ�GHO�
VHU�HQ�GHEHU�VHU��KD\�TXH�DGPLWLU�TXH�WRGD�QRUPD��HQ�DOJ¼Q�PRPHQWR�
GDGR�GH�VX�KLVWRULD��QR�HV�XQD�QRUPD�VLQR�HQ�HO�£PELWR�GHO�RUGHQ�VRFLDO��
7RGD�QRUPD��HV�DO�LQLFLR��XQD�DVSLUDFLµQ��XQ�GHVHR��XQD�GHPDQGD��XQD�
UHLYLQGLFDFLµQ�VRFLDO��SRU�OR�WDQWR��QR�VROR�IXH�DV¯�HO�GHUHFKR�GH�KXHOJD��
HO�GHUHFKR�VLQGLFDO��HO�GHUHFKR�GH�OD�PXMHU�DO�YRWR��HO�GHUHFKR�D�OD�YLYLHQ�
GD��VLQR�WDPEL«Q��DXQTXH�HO�WLHPSR�KD�KHFKR�VX�WUDEDMR��HO�GHUHFKR�D�OD�
OLEHUWDG�GH�WU£QVLWR��OD�OLEHUWDG�RSLQLµQ�\�GH�H[SUHVLµQ��HWF��$V¯�TXH�SDUD�
WRGRV�ORV�GHUHFKRV��HO�WHPD�HV�DTXHO�GH�ODV�FRQGLFLRQHV�GH�OD�WUDQVLFLµQ�
GH�XQ�HVWDGR�SUH�QRUPDWLYR�DO�HVWDGR�QRUPDWLYR��$�OD�OX]�GH�ORV�WUDEDMRV��
GHPDVLDGR�ROYLGDGRV��GH�&KDUOHV�&KDXPRQW���HO�SDVR�GH�XQ�HVWDGR�D�RWUR�
GHSHQGH�GH�OD�UHXQLµQ�GH�WUHV�FRQGLFLRQHV�

(Q� SULPHU� OXJDU�� XQD� HYROXFLµQ� GH� FRQWUDGLFFLRQHV� VRFLDOHV��8QD�
QRUPD�HV�HO�SURGXFWR�GH�OD�HYROXFLµQ�GH�FRQWUDGLFFLRQHV�TXH�H[SUHVDQ��

�ܐ 9HD�OD�SXEOLFDFLµQ�(QFXHQWURV�5HLPV��5HLPV��&HQWUR�GH�(VWXGLRV�HQ�5HODFLRQHV�,QWHUQD�
FLRQDOHV�GH�OD�)DFXOWDG�GH�'HUHFKR����ܓ�
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Argumentación jurídica en la interpretación constitucional
Dominique Rousseau

Profesor de la Escuela de Derecho de la Universidad La Sorbona, París, Francia.

HQ�HO�SULPHU�HVWDGR�GH�VX�GHVDUUROOR��OD�UHLYLQGLFDFLµQ�GH�XQ�GHUHFKR��
3RU� GHQLFLµQ�� XQD� UHLYLQGLFDFLµQ� VLJQLFD� OD� DXVHQFLD� GH� DUPRQ¯D� \�
OD�SUHVHQFLD�GH�XQD�RSRVLFLµQ��GH�XQD�FRQWUDGLFFLµQ�GH�LQWHUHVHV�HQWUH�
DTXHOORV�TXH�UHFODPDQ�\�DTXHOORV�D�ORV�TXH�VH�GLULJH�OD�GHPDQGD�\�TXH�VH�
HVIXHU]DQ�HQ�UHVLVWLU��0LHQWUDV�HVWD�FRQWUDGLFFLµQ�VH�PDQWHQJD�FLUFXQV�
FULWD�\�G«ELO��QR�HV�FDSD]�GH�SURGXFLU�XQ�QRUPD�HQ�OD�PHGLGD�HQ�OD�TXH�
QR�HV�XQD�DPHQD]D�VXFLHQWH�SDUD�OD�DUPRQ¯D�VRFLDO��3HUR�D�SDUWLU�GHO�
PRPHQWR�GRQGH�VH�FRQYLHUWH�HQ�DJXGD�\�IXHUWH��D�SDUWLU�GHO�PRPHQWR�
GRQGH�VH�HVFXFKD�SRUTXH�HO�SUREOHPD�VREUHSDVD�HO�F¯UFXOR�HVWUHFKR�GH�ORV�
LQLFLDGRUHV�SDUD�VHU�DVXPLGD�SRU�HO�FRƎXQWR�VRFLDO�\�OOHJDU�DV¯�DO�£PELWR�
XQLYHUVDO��HVWD�SRQH�HQ�FDXVD�DO�VHU�PLVPR�GH�OD�FRPXQLGDG�SRO¯WLFD�TXH��
SRU�DVHJXUDU�VX�IXWXUR��OH�GD�DSR\R��OD�WUDWD��HV�GHFLU��OH�KDFH�PXWDFLR�
QHV�SDUD�WUDQVIRUPDUOD�SRU�PHGLR�GH�OD�WHFQRORJ¯D�MXU¯GLFD��HQ�QRUPD��
/D�FRQWUDGLFFLµQ�SUREDEOHPHQWH�QR�GHVDSDUHFLµ��SHUR�KD�SHUGLGR�DOJR�
GH�VX�IXHU]D�GHVWUXFWLYD�DO�LQVFULELUVH�HQ�HO�VLVWHPD�GH�UHJXODFLµQ�VRFLDO�
HVSHF¯FD�GH�ODV�VRFLHGDGHV�PRGHUQDV��OD�OH\�

(Q�VHJXQGR�OXJDU��HV�QHFHVDULR�TXH�OD�UHLYLQGLFDFLµQ�QR�HVW«�HQ�FRQ�
WUDGLFFLµQ�FRQ�OD�OµJLFD�GHO�VLVWHPD��3DUD�VHU�WUDQVIRUPDGD�HQ�QRUPD�\�VHU�
SUHVHQWDGD�VREUH�XQ�LQIRUPH�GH�FRKHUHQFLD�FRQ�ODV�QRUPDV�H[LVWHQWHV�DO�
PRPHQWR�HQ�TXH�VX�UHFRQRFLPLHQWR�OHJDO�VHD�YLVWD�FRPR�HO�SURGXFWR��OD�
H[WHQVLµQف�QDWXUDOق�GH�ODV�QRUPDV�GH�GHUHFKRV�H[LVWHQWHV��(Q�RWUDV�SDOD�
EUDV��OD�UHLYLQGLFDFLµQ�GH�XQ�QXHYR�GHUHFKR�GHEH�HQFRQWUDU�IRUPDOPHQWH�
HQ�HO�VLVWHPD�QRUPDWLYR�H[LVWHQWH�HO�IXQGDPHQWR�PLVPR�SDUD�VX�UHFRQR�
FLPLHQWR��3RU�OR�WDQWR��ORV�GHUHFKRV�\�ODV�OLEHUWDGHV�GH�������DXQTXH�VH�
H[SUHVHQ�HQ�W«UPLQRV�GH�OD�ORVR¯D�SRO¯WLFD��XQ�FDPELR�HQ�HO�HTXLOLEULR�
GH�ODV�IXHU]DV�VRFLDOHV��VH�HVWDEOHFLHURQ�GHOLEHUDGDPHQWH�SRU�VXV�DXWRUHV�
HQ�OD�FRQWLQXLGDG�GHO�SHQVDPLHQWR�HQ������TXH�VRQ�VLJQLFDWLYDPHQWH�HO�
SUH£PEXOR�GH����قORV�FRPSOHPHQWRVف����

3RU�¼OWLPR��OD�WUDQVLFLµQ�GHO�(VWDGR�SUH�QRUPDWLYR�DO�HVWDGR�QRUPDWLYR�
LPSOLFD�TXH�OD�SURSLD�UHFODPDFLµQ�KD�FDPELDGR�OR�VXFLHQWH�GH�IRUPD��
([SUHVDGD�HQ� VX�RULJHQ�HQ�HO� OHQJXDMH�HVSHFLDO�GH� OD� UHYXHOWD�SRO¯WLFD��
GHEH��SDUD�WHQHU�DXWRULGDG�\�HO�DFFHVR�DO�UHFRQRFLPLHQWR�OHJDO��PROGHDUVH�
SUHYLDPHQWH�HQ�OD�IRUPD�GH�H[SUHVLµQ�SURSLD�DO�GHUHFKR�DO�TXH�DVSLUD�

(Q�HVWRV�WUHV�PRPHQWRV�GHO�SURFHVR�GH�IRUPDFLµQ�GHO�GHUHFKR��HO�URO�
GH�ORV�MXHFHV�\�HQ�SDUWLFXODU�GHO�MXH]�FRQVWLWXFLRQDO��HV�GHWHUPLQDQWH�HQ�OD�
PHGLGD�HQ�TXH�HV�HOف�EDUTXHUق�TXH�OOHYD�GHO�HVWDGR�SUH�QRUPDWLYR�DO�HVWDGR�
QRUPDWLYR��GRQGH�VH�SRQH�HQ�UHGDFFLµQ�OHJDO�XQ�UHFODPR�TXH�VH�H[SUHVDED�
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VROR�HQ�HO�OHQJXDMH�SRO¯WLFR��\�TXH�FRQWULEX\µ�D�OD�FRQFLHQWL]DFLµQ�GH�VX�
QHFHVLGDG�REMHWLYD�\�D�VX�SDULGDG�FRQ�HO�VLVWHPD�QRUPDWLYR�

;;;

/D�GHPRFUDFLD�HV�DOJR�£JLO��(VW£�PDOWUDWDGD�SRU�OD�FRUUXSFLµQ��SRU�
OD�GHPDJRJLD��SRU�HO�SRSXOLVPR��SRU�ORV�PHUFDGRV��1HFHVLWD�GH�PHVXUD��
GH�HTXLOLEULR��XQ�KLWR�D�OD�HVWDWXUD�GHO�VHU�KXPDQR��cOD�&RQVWLWXFLµQ��(VH�
WH[WR� GRQGH� HO� KRPEUH� SRVPRGHUQR� SXHGH� UHFRQVWUXLU� XQD� LGHQWLGDG�
SHUVRQDO�\�FROHFWLYD�\�EXVFDU�FRQ�HO�MXH]�FRQVWLWXFLRQDO��HO�FDPLQR�GH�OD�
DFFLµQ�GHPRFU£WLFD�



Garantías normativas 
y su eficacia jurídica

Dr. José Luis García Guerrero,
catedrático de la Universidad Castilla-La Mancha (Albacete), 

España



Dr. José Luis García Guerrero

2EWXYR�VX�OLFHQFLDWXUD�HQ�'HUHFKR�SRU�OD�8QLYHUVLGDG�1DFLRQDO�GH�(GXFDFLµQ�
D�'LVWDQFLD��$PSOLµ�HVWXGLRV�HQ�OD�8QLYHUVLGDG�GH�)ORUHQFLD�EDMR�OD�GLUHFFLµQ�
GH�ORV�SURIHVRUHV�$OHVVDQGUR�3L]]RUXVVR�\�3DROR�&DUUR]D��(V�GRFWRU�HQ�'HUHFKR�
SRU�OD�8QLYHUVLGDG�GH�&DVWLOOD�/D�0DQFKD��GRQGH�WUDEDMD�GHVGH�������REWXYR�
XQD�SOD]D�GH�SURIHVRU�WLWXODU�HQ������\�DFWXDOPHQWH�HV�HO�UHVSRQVDEOH�GHO�£UHD�
GH�'HUHFKR�&RQVWLWXFLRQDO�HQ�HO�FDPSXV�GH�$OEDFHWH��

�6XV�O¯QHDV�SULQFLSDOHV�GH�LQYHVWLJDFLµQ�KDQ�YHUVDGR�VREUH�ORV�JUXSRV�SDUOD�
PHQWDULRV��ORV�GLIHUHQWHV�VLVWHPDV�GH�UHSUHVHQWDFLµQ�GHPRFU£WLFD��HQ�HVSHFLDO��OD�
GHFRQVWUXFFLµQ�GH�OD�GHPRFUDFLD�UHSUHVHQWDWLYD�GH�SDUWLGRV��ORV�VLVWHPDV�HOHFWR�
UDOHV��GLYHUVRV�HVWXGLRV�VREUH�OD�DXWRQRP¯D�GH�&DVWLOOD�/D�0DQFKD�\��QDOPHQWH��
OD�OLEHUWDG�GH�FRPXQLFDFLµQ�FRQ�DWHQFLµQ�D�OD�FREHUWXUD�GHQWUR�GH�OD�PLVPD�GH�
OD�SXEOLFLGDG�FRPHUFLDO�
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Delimitación conceptual

$XQTXH� ORV� SURFHVRV� UHYROXFLRQDULRV� DQF«V� \� HVWDGRXQLGHQVH�
SDUW¯DQ�E£VLFDPHQWH�GH�XQ�PLVPR�FRQFHSWR�GH�&RQVWLWXFLµQ��HV�
LQGXGDEOH�TXH�VX�GHVDUUROOR�P£V�LQPHGLDWR�FRQGXMR�D�XQD�U£SLGD�

GLYHUJHQFLD��(Q�)UDQFLD�SULPHUR�\�GHVSX«V�HQ�WRGD�(XURSD�VH�FRQVROLGµ�
OD�&RQVWLWXFLµQ�SRO¯WLFD�DV¯�GHQRPLQDGD�SRU�OLPLWDUVH�D�UHJXODU�OD�SDUWH�
RUJ£QLFD��HVWR�HV��OD�HVWUXFWXUD�RUJDQL]DWLYD�GHO�SRGHU���\�SRU�FDUHFHU�GH�
IXHU]D�MXU¯GLFD�YLQFXODQWH�HQWH�D�HVH�SRGHU��6H�FRQVDJUµ�XQ�(VWDGR�GH�
GHUHFKR��FRQ�OD� OH\�FRPR�P£[LPD�QRUPD��H[SUHVLµQ�GH�XQ�SDUODPHQWR�
TXH�UHSUHVHQWDED�GLUHFWDPHQWH�OD�VREHUDQ¯D�GH�OD�QDFLµQ��/RV�GHUHFKRV�\�
OLEHUWDGHV�IXQGDPHQWDOHV�VH�SURFODPDURQ�HQ�XQD�GHFODUDFLµQ�QR�SURYLVWD�
GH�YDORU�MXU¯GLFR�\�DO�PDUJHQ�GH�OD�&RQVWLWXFLµQ�

(Q�FDPELR��HQ�(VWDGRV�8QLGRV�GH�$P«ULFD�U£SLGDPHQWH�VH�DOFDQ]µ�XQD�
&RQVWLWXFLµQ�QRUPDWLYD�GRQGH�QR�VROR�VH�UHJXOµ�OD�RUJDQL]DFLµQ�GHO�SRGHU�
VLQR�WDPEL«Q�ORV�GHUHFKRV�\�ODV�OLEHUWDGHV�IXQGDPHQWDOHV��WUDV�ODV�SULPHUDV�
HQPLHQGDV�FRQVWLWXFLRQDOHV��DGHP£V�\�QR�SRU�HOOR�PHQRV�LPSRUWDQWH��OD�
QRUPD�GH�QRUPDV�VH�GRWµ�GH�DXW«QWLFD�IXHU]D�MXU¯GLFD�YLQFXODQWH�HQWH�DO�
SRGHU�JUDFLDV�D�ODV�FO£XVXODV�GH�UHIRUPD�FRQVWLWXFLRQDO�\�D�OD�MXGLFLDO�UHYLHZ�
WUDV�OD�VHQWHQFLD�0DUEXU\�Y��0DGLVRQ���6H�FRQVDJUµ�HO�(VWDGR�FRQVWLWXFLRQDO�
GH�GHUHFKR��FRQ�OD�&RQVWLWXFLµQ�FRPR�P£[LPD�QRUPD�MXU¯GLFD��O¯PLWH�DO�
SRGHU��LQFOXLGR�HO�SDUODPHQWR��6XUJLµ�DV¯�XQ�SRGHU�FRQVWLWX\HQWH�FRPR�
O¯PLWH�UHDO�\�HIHFWLYR�D�ORV�SRGHUHV�FRQVWLWXLGRV��O¯PLWHV�TXH�VROR�SRGU¯DQ�VHU�
VXSHUDGRV�DSHODQGR�D�OD�VREHUDQ¯D�SRSXODU�D�WUDY«V�GHO�SRGHU�FRQVWLWX\HQWH�
FRQVWLWXLGR��FRQ�OR�TXH�VH�VDOYDJXDUGµ�DO�WLHPSR�HO�SULQFLSLR�GHPRFU£WLFR�

�ܐ 6H�WUDWDED�GH�UHJXODU�HO�(VWDGR��QR�OD�VRFLHGDG��Y«DVH�0��$UDJµQ�5H\HV��/LEHUWDGHV�HFRQµ�
PLFDV�\�(VWDGR�VRFLDO��0DGULG��0F�*UDZ�+LOO��������SS�������\�VXV�PDWLFHV�D�OD�DUPDFLµQ�

ܑ� 6REUH�OD�LPSRUWDQFLD�GH�OD�UHIRUPD�FRQVWLWXFLRQDO�HQ�(VWDGRV�8QLGRV�SDUD�LQVWLWXFLRQDOL�
]DU�HO�SRGHU�FRQVWLWX\HQWH�RULJLQDULR�GHO�SXHEOR�\�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ�FRPR�
QRUPD�MXU¯GLFD��Y«DVH�-��3«UH]�5R\R��/D�UHIRUPD�GH�OD�&RQVWLWXFLµQ��0DGULG��&RQJUHVR�GH�
ORV�'LSXWDGRV��������SSܓ������
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(XURSD�FRQWLQHQWDO�DEUD]D�HVWH�PRGHOR�HVWDGRXQLGHQVH�GH�IRUPD�JH�
QHUDOL]DGD�WUDV�OD�6HJXQGD�*XHUUD�0XQGLDO��FRQ�ODV�H[FHSFLRQHV��OOHQDV�GH�
PDWLFHV��GHO�5HLQR�8QLGR�\�GH�)UDQFLD��/D�&RQVWLWXFLµQ�UDFLRQDO�QRUPDWLYD�
QR�VROR� UHJXOD� OD�RUJDQL]DFLµQ�GHO�SRGHUط�FRPR�KDF¯D� OD�&RQVWLWXFLµQ�
SRO¯WLFDط�\�ORV�GHUHFKRV�\�OLEHUWDGHV�IXQGDPHQWDOHV��VLQR�WRGRV�ORV�IXQGD�
PHQWRV�GH�OD�YLGD�KXPDQD�\�VXV�YDULDGDV�UHODFLRQHV�VRFLDOHV��6H�DOFDQ]D�HO�
(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR����IDVH�VXSHUDGRUD�GHO�(VWDGR�GH�GHUHFKR��
\�OD�OLWHUDWXUD�MXU¯GLFD�HPSLH]D�D�DFX³DU�HO�W«UPLQR�JDUDQW¯D�FRQVWLWXFLR�
QDO�FRQ�HO�TXH�TXLHUH�KDFHUVH�UHIHUHQFLD�D�ORV�LQVWUXPHQWRV�MXU¯GLFRV�TXH�
SURWHJHQ�D�OD�SURSLD�&RQVWLWXFLµQ�HQWH�D�SRVLEOHV�DWDTXHV�R�YLRODFLRQHV��
,QVWUXPHQWRV�TXH�QR�VRQ�RWURV�TXH�OD�UHIRUPD�FRQVWLWXFLRQDO�\�HO�FRQWURO�
GH� FRQVWLWXFLRQDOLGDG�� 6H� WUDWD�� FRPR�KD� VH³DODGR�5XELR�/ORUHQWH�� GH�
XQD�DXW«QWLFD�UHYROXFLµQ����SRU�Q�VH�JDUDQWL]D�OR�TXH�DFHUWDGDPHQWH�.¦JL�
GHQRPLQµ�OD�IXHU]D�YLQFXODQWH�ELODWHUDO�GH�OD�QRUPD��TXH�REOLJD�SRU�LJXDO�
D�ORV�FLXGDGDQRV�\�D�ORV�SRGHUHV�S¼EOLFRV���1R�HVW£�H[HQWR�GH�SUREOHPDV�
HVWH�WU£QVLWR�GHO�(VWDGR�GH�GHUHFKR�DO�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR��
3RU�FLWDU�DOJXQRV��VH³DODU«�ORV�SHOLJURV�TXH�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�
JHQHUD�DO�SULQFLSLR�GHPRFU£WLFR��R�HO�FDU£FWHU�H[FHVLYDPHQWH�DELHUWR�TXH�ORV�
WULEXQDOHV�FRQVWLWXFLRQDOHV�RWRUJDQ�D�YHFHV�D�ORV�SUHFHSWRV�FRQVWLWXFLRQDOHV��
GHYDOXDQGR�VX�FDU£FWHU�MXU¯GLFR�

+DVWD� DTX¯� VH� KD� HQWHQGLGR� HO� W«UPLQR� JDUDQW¯DV� FRQVWLWXFLRQDOHV�
FRPR�ORV�LQVWUXPHQWRV�MXU¯GLFRV�TXH�SURWHJHQ�D�OD�SURSLD�&RQVWLWXFLµQ�
HQWH�D�SRVLEOHV�DWDTXHV�R�YLRODFLRQHV��(Q�HVWH�VXSXHVWR��OD�&RQVWLWXFLµQ�
HV�HO�REMHWR�GH�OD�DFFLµQ�GH�JDUDQWL]DU��1R�REVWDQWH��HO�FRQFHSWR�JDUDQW¯D�

�ܒ 6REUH�OD�GLYHUJHQFLD�HQWUH�(XURSD�\�(VWDGRV�8QLGRV�\�OD�SRVWHULRU�FRQYHUJHQFLD�Y«DVH�-RUJH�
GH�(VWHEDQ�\�3HGUR�*RQ]£OH]�7UHYõDQR��&XUVR�GH�GHUHFKR�FRQVWLWXFLRQDO�HVSD³RO��9RO��,,��
0DGULG��6HUYLFLR�GH�3XEOLFDFLRQHV�GH�OD�)DFXOWDG�GH�'HUHFKR�GH�OD�8QLYHUVLGDG�&RPSOX�
WHQVH��������SSܗ��������

�ܓ )UDQFLVFR�5XELR�/ORUHQWH��/D�IRUPD�GHO�SRGHU��(VWXGLRV�VREUH�OD�&RQVWLWXFLµQ���0DGULG��&HQWUR�
GH�(VWXGLRV�&RQVWLWXFLRQDOHV��������S�������VH³DOD��D�LQWURGXFFLµQ�GH�OD�MXULVGLFFLµQ/ف�
FRQVWLWXFLRQDO�HQ�(XURSD�QR�KD�VLGR�SURGXFWR�GH�XQD�HYROXFLµQ��VLQR�GH�XQD�UHYROXFLµQق�

�ܔ .¦JL��:HUQHU� �'LH�9HUIDVVXQJV� DOV� UHFKWOLFKH�*UXQGRUGQXQJ� GHV� 6WDDWHV�� =XULFK��9HUODJ��
������SS�����\�VV���GLFH��R�IXQGDPHQWDOPHQWH�QXHYR�GHO�(VWDGR�FRQVWLWXFLRQDO�HQWH�D/ف�
WRGR�HO�PXQGR�GHO�DXWRULWDULVPR��HV�OD�IXHU]D�YLQFXODQWH�ELODWHUDO�GH�OD�QRUPD��HVWR�HV��OD�
YLQFXODFLµQ�D�OD�YH]�GH�ODV�DXWRULGDGHV�\�GH�ORV�FLXGDGDQRV��GH�WRGDV�ODV�DXWRULGDGHV�\�GH�
WRGRV�ORV�FLXGDGDQRVق�

�ܕ 9«DVH�9¯FWRU�)HUUHUHV�&RPHOODV��-XVWLFLD�FRQVWLWXFLRQDO�\�GHPRFUDFLD���GD��(GLFLµQ��0DGULG��
&HQWUR�GH�(VWXGLRV�3RO¯WLFRV�\�&RQVWLWXFLRQDOHV��������\�0DUL£Q�$KXPDGD�5XL]��/D�MX�
ULVGLFFLµQ�FRQVWLWXFLRQDO�HQ�(XURSD��1DYDUUD��7KRPVRQ�&LYLWDVܔ�����
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FRQVWLWXFLRQDO�VH�SXHGH�HQWHQGHU�HQ�XQ�VHJXQGR�VHQWLGR��FRQFUHWDPHQWH��
FRPR�OD�SURWHFFLµQ�TXH�GHWHUPLQDGD�QRUPD�MXU¯GLFD�UHFLEH�SRU�HO�KHFKR�
GH�HQFRQWUDUVH�LQFOXLGD�HQ�OD�&RQVWLWXFLµQ��HVWD�QR�RSHUD�FRPR�HO�REMHWR�
GH�OD�DFFLµQ�GH�JDUDQWL]DU��VLQR�FRPR�HO�VXMHWR���(VWH�VHJXQGR�VHQWLGR�HV�
HO�TXH�DTX¯�QRV�LQWHUHVD��GDGR�TXH�HO�W«UPLQR�JDUDQW¯DV�QRUPDWLYDV�QR�HV�
RWUD�FRVD�TXH�XQ�WLSR�GH�JDUDQW¯DV�FRQVWLWXFLRQDOHV��SHUR�SDUD�HQWHQGHUOR�
FDEDOPHQWH�VH�GHEH�UHFRUGDU�VLQW«WLFDPHQWH�OD�HYROXFLµQ�TXH�KDQ�WHQLGR�
ORV�GHUHFKRV�\�OLEHUWDGHV�IXQGDPHQWDOHV�HQ�VX�SURWHFFLµQ�

(Q�XQ�SULPHU�PRPHQWR�VH�FRQVLGHUµ�TXH�OD�JDUDQW¯D�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�TXHGDED�FXELHUWD�PHGLDQWH�VX�SURFODPDFLµQ�VROHPQH�HQ�
GHFODUDFLRQHV�GH�GHUHFKRV��TXH�HVWR�EDVWDED�SDUD�DVHJXUDUOHV�XQ�LPSRUWDQWH�
JUDGR�GH�WXWHOD�HQ�OD�PHGLGD�HQ�TXH�ORV�GHUHFKRV�\�OLEHUWDGHV�GHQ¯DQ�\�
OHJLWLPDEDQ�D�ORV�VLVWHPDV�SRO¯WLFRV��OD�QRFLµQ�GH�JDUDQW¯D�VH�LGHQWLFDED�
FRQ�HO�SURSLR�FRQWHQLGR�GHO�GHUHFKR��0£V�DGHODQWH��\�FRQ�OD�SUHRFXSDFLµQ�
GH�FRQVROLGDU�ODV�FRQTXLVWDV�UHYROXFLRQDULDV��VH�HVWLPµ�RSRUWXQR�DPSOLDU�OD�
SURWHFFLµQ�GH�ORV�GHUHFKRV�PHGLDQWH�VX�LQFOXVLµQ�HQ�ODV�FRQVWLWXFLRQHV��VH�
DOFDQ]DED�DV¯�HO�JUDGR�GH�WXWHOD�TXH�GLPDQD�GH�XQD�JDUDQW¯D�FRQVWLWXFLRQDO��
HVWR�HV��OD�SURWHFFLµQ�TXH�GHWHUPLQDGD�QRUPD�MXU¯GLFD�UHFLEH�SRU�HO�KHFKR�
GH�HQFRQWUDUVH�FRQWHQLGD�HQ� OD�&RQVWLWXFLµQ��)LQDOPHQWH��VH�DPSOLµ� OD�
WXWHOD�DO�HVWDEOHFHUVH�H[SUHVDPHQWH�HQ�OD�&RQVWLWXFLµQ�SURFHGLPLHQWRV�H�
LQVWLWXFLRQHV�HVSHF¯FRV�SDUD�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�\�OLEHUWDGHV�
IXQGDPHQWDOHV��+D\�TXLHQ�VH�UHHUH�VRODPHQWH�D�HVWRV�¼OWLPRV�FXDQGR�
HPSOHD�OD�H[SUHVLµQ�JDUDQW¯DV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

$TX¯�VH�YD�D�XWLOL]DU�HO�W«UPLQR�JDUDQW¯D�FRQVWLWXFLRQDO�GH�ORV�GHUHFKRV�
\�OLEHUWDGHV�SDUD�UHIHULUVH�D�OD�SURWHFFLµQ�TXH�UHFLEHQ�SRU�HQFRQWUDUVH�UHFR�
JLGRV�HQ�OD�&RQVWLWXFLµQ�\�D�ORV�GLIHUHQWHV�SURFHGLPLHQWRV�H�LQVWLWXFLRQHV�
TXH�KDQ� VLGR� HVWDEOHFLGRV� SRU� HVWD� SDUD� WXWHODUORV� HVSHF¯FDPHQWH��/D�
GRFWULQD�FRPSDUDGD�KD�FRQVLGHUDGR�TXH�HVWD�SURWHFFLµQ�SXHGH�GLIHUHQFLDUVH�
DWHQGLHQGR�D�WUHV�WLSRV�GH�JDUDQW¯DV��ODV�MXULVGLFFLRQDOHV��ODV�LQVWLWXFLRQDOHV��
��ODV�QRUPDWLYDVطODV�TXH�P£V�WDUGDURQ�HQ�VHU�DFHSWDGDVط\

/DV�JDUDQW¯DV�MXULVGLFFLRQDOHV��HQ�O¯QHD�FRQ�HO�YLHMR�DIRULVPR�DQJORVDMµQ�
:KHUH�WKHUH�LV�QR�UHPHG\�WKHUH�LV�QR�ULJKW��HVWR�HVف��VLQ�WXWHOD�MXGLFLDO�QR�KD\�
GHUHFKRق��HVW£Q�SU£FWLFDPHQWH�HQ�WRGRV�ORV�RUGHQDPLHQWRV�TXH�GLVXWDQ�
GH� XQ� FRQFHSWR� UDFLRQDO� QRUPDWLYR� GH�&RQVWLWXFLµQ�� 6H� HVWDEOHFH� XQ�

�ܖ 'H�(VWHEDQ�\�*RQ]£OH]�7UHYõDQR��&XUVR�GH�GHUHFKR��9RO��,,��Sܓ����
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DPSOLR�DEDQLFR�GH�UHFXUVRV�MXULVGLFFLRQDOHV�DQWH�ORV�WULEXQDOHV�RUGLQDULRV��
FRQVWLWXFLRQDOHV�H�LQWHUQDFLRQDOHV��$V¯�OD�&RQVWLWXFLµQ�GRPLQLFDQD��WUDV�
DUPDU�VX�QRUPDWLYLGDG�HQ�HO�DUW¯FXOR���\�SURFODPDU�HQ�HO���HO�(VWDGR�GH�
'HUHFKR��UHFRQRFH�OD�WXWHOD�MXGLFLDO�HIHFWLYD��$UW�������HO�K£EHDV�GDWD��$UW��
�����OD�DFFLµQ�GH�K£EHDV�FRUSXV��$UW������R�OD�DFFLµQ�GH�DPSDUR��$UW�����
GHQWUR�GHO�FDS¯WXOR�,,�GHO�W¯WXOR�,,��EDMR�OD�U¼EULFDف�'H�ODV�JDUDQW¯DV�D�ORV�
GHUHFKRV�IXQGDPHQWDOHVق�

/DV�JDUDQW¯DV�LQVWLWXFLRQDOHV�VH�UHFRJHQ�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD�
HQ�HO�W¯WXOR�9,,,��FX\R�DUW¯FXOR�����HVWDEOHFH�TXHف�OD�IXQFLµQ�HVHQFLDO�GHO�
GHIHQVRU�GHO�SXHEOR�HV�FRQWULEXLU�D�VDOYDJXDUGDU�ORV�GHUHFKRV�IXQGDPHQ�
WDOHV�GH�ODV�SHUVRQDV�\�ORV�LQWHUHVHV�FROHFWLYRV�\�GLIXVRVً��3قRU�VX�SDUWH��
HO�DUW¯FXOR������S£UUDIR�,��GLVSRQH�TXHف�HQ�HO�HMHUFLFLR�GH�VXV�IXQFLRQHV��HO�
0LQLVWHULR�3¼EOLFR�JDUDQWL]DU£�ORV�GHUHFKRV�IXQGDPHQWDOHV�TXH�DVLVWHQ�D�
FLXGDGDQRV�\�FLXGDGDQDVً��3قDUHFH�DV¯�TXH�SRGU¯D�VHJXLUVH�OD�HVWHOD�HVSD³ROD�
GRQGH�HO�0LQLVWHULR�3¼EOLFR�VH�RFXSD�GH�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�HQ�
HO�FDPSR�GH�OD�DGPLQLVWUDFLµQ�GH�MXVWLFLD��TXHGDQGR�HO�UHVWR�GH�£PELWRV�
HQ�PDQRV�GHO�GHIHQVRU�GHO�SXHEOR�

)LQDOPHQWH��ODV�JDUDQW¯DV�QRUPDWLYDV�WUDWDQ�GH�YLQFXODU�HIHFWLYDPHQWH�
DO�OHJLVODGRU�\�VX�LPSRUWDQFLD�HV�WDO�TXH�KD\�TXLHQ�HVWLPD�TXH�HVWH�HOH�
PHQWR�HV�OR�TXH�FDUDFWHUL]D�D�XQ�GHUHFKR�FRPR�IXQGDPHQWDO���(O�REMHWLYR�
VH�DOFDQ]D�RWRUJ£QGROHV�HFDFLD�MXU¯GLFD�LQPHGLDWD��HVWDEOHFLHQGR�UHVHUYDV�
GH�OH\�LPSURSLDV�SDUD�DFWR�VHJXLGR�LPSRQHU�O¯PLWHV�D�ODV�UHVWULFFLRQHV�TXH�
HO�OHJLVODGRU�SXHGH�LPSRQHU�D�ORV�GHUHFKRV��OR�TXH�VH�UHDOL]D��HQ�SULPHU�
OXJDU��GHFODUDQGR�XQ�GHWHUPLQDGR�FRQWHQLGR�HVHQFLDO�FRPR�LQGLVSRQLEOH�
SDUD�HO�OHJLVODGRU�\��HQ�VHJXQGR�OXJDU��H[LJL«QGROH�HO�UHVSHWR�DO�SULQFL�
SLR�GH�SURSRUFLRQDOLGDG�FXDQGR�UHVXHOYD�ORV�FRQLFWRV�HQWUH�GHUHFKRV�R�
HQWUH�HVWRV�\�SULQFLSLRV��YDORUHV�R�ELHQHV�FRQVWLWXFLRQDOHV��3RU�¼OWLPR��HO�
REMHWLYR�WDPEL«Q�VH�FRQVLJXH�GLFXOWDQGR�OD�UHIRUPD�FRQVWLWXFLRQDO�GH�
ORV�DUW¯FXORV�VREUH�GHUHFKRV�IXQGDPHQWDOHV�HQ�PD\RU�PHGLGD�TXH�RWURV�
SUHFHSWRV�FRQVWLWXFLRQDOHV�

/D�&RQVWLWXFLµQ�GRPLQLFDQD�UHFLEH�QXHYDPHQWH�DTX¯�OD�LQXHQFLD�GH�OD�
&RQVWLWXFLµQ�HVSD³ROD�TXH��D�VX�YH]��OD�KDE¯D�WHQLGR�GH�OD�/H\�)XQGDPHQWDO�

�ܗ 3HGUR�&UX]�9LOODOµQ� �RUPDFLµQ(ف� \� HYROXFLµQ�GH� ORV� GHUHFKRV� IXQGDPHQWDOHV��5قHYLVWD�
(VSD³ROD�GH�'HUHFKR�&RQVWLWXFLRQDO��Q¼P������������SS���������DUPD�TXH�ODV�JDUDQW¯DV�
MXULVGLFFLRQDOHV�\�OD�FDSDFLGDG�GH�OLPLWDU�DO�OHJLVODGRU�HQ�VX�IXQFLµQ�GH�UHJXODU�HO�HMHUFLFLR�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HV�OR�TXH�KDFH�UHFRJQRVFLEOH�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�
FRPR�FDWHJRU¯D�
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GH�%RQQ��(O�DUW¯FXOR�����GHQWUR�GHO�FDS¯WXOR�,,��W¯WXOR�,,ف��'H�ODV�JDUDQW¯DV�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق��UHFRJH�OD�YLQFXODFLµQ�GH�WRGRV�ORV�SRGH�
UHV�S¼EOLFRV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV��HQ�HO�FDS¯WXOR�,,,�GHO�PLVPR�
W¯WXOR�,,��EDMR�OD�U¼EULFDف�'H�ORV�SULQFLSLRV�GH�DSOLFDFLµQ�H�LQWHUSUHWDFLµQ�
GH�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHVق��HO�DSDUWDGR���GHO�DUW¯FXOR����
FRQWHPSOD�OD�UHVHUYD�GH�OH\�LPSURSLD�HQ�OD�UHJXODFLµQ�GHO�HMHUFLFLR�GH�ORV�
GHUHFKRV��HO�UHVSHWR�D�VX�FRQWHQLGR�HVHQFLDO�\�HO�SULQFLSLR�GH�UD]RQDELOLGDG�
TXH��FRPR�VH�WHQGU£�RFDVLµQ�GH�DQDOL]DU��HV�PX\�SUREDEOHPHQWH�HO�SURSLR�
SULQFLSLR�GH�SURSRUFLRQDOLGDG��(O�DUW¯FXOR�����LQWURGXFH�RWUD�UHVHUYD�GH�
OH\�LPSURSLD��OD�OH\�RUJ£QLFD�SDUD�ODV�TXH�SRU�VX�QDWXUDOH]D��UHJXODQ�ORV�
GHUHFKRV�IXQGDPHQWDOHV��DV¯�FRPR�SDUD�RWUDV�PDWHULDV�SULQFLSDOHV��)LQDO�
PHQWH��HO�DUW¯FXOR������GHQWUR�GHO�W¯WXOR�;,9��SUHY«�XQ�HQGXUHFLPLHQWR�GH�
OD�UHIRUPD�FRQVWLWXFLRQDO�FXDQGR�HVWD�YHUVH�VREUH�GHUHFKRV�R�VXV�JDUDQW¯DV�
DO�H[LJLU�VX�DSUREDFLµQ�PHGLDQWH�UHIHU«QGXP�

I. Las materias protegidas por las garantías normativas

8QD�YH]�GHOLPLWDGDV�FRQFHSWXDOPHQWH�ODV�JDUDQW¯DV�QRUPDWLYDV��HV�QH�
FHVDULR�RFXSDUVH�GH�ODV�PDWHULDV�TXH�SURWHJHQ��6L�VH�DWLHQGH�D�ODV�U¼EULFDV�
GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD��SDUHFHU¯D�TXH�OD�WRWDOLGDG�VRQ�DSOLFDEOHV�
DO�FDS¯WXOR�,�GHO�W¯WXOR�,,��TXH�OOHYD�SRU�U¼EULFDف�'H�ORV�GHUHFKRV�IXQ�
GDPHQWDOHVق��SRU�WDQWR�D�VXV�FXDWUR�VHFFLRQHV��H�ORV�GHUHFKRV�FLYLOHV'ف�
\�SRO¯WLFRVف��ق'H�ORV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHVف��ق'H�ORV�GHUHFKRV�
FXOWXUDOHV�\�GHSRUWLYRVف�\�ق'H�ORV�GHUHFKRV�FROHFWLYRV�\�GHO�PHGLR�DP�
ELHQWH��7قDPEL«Q�KDEU¯D�TXH� FRQVLGHUDU� FRPR�GHUHFKRV� IXQGDPHQWDOHV�
ORV�FRQWHQLGRV�HQ�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�UDWLFDGRV�SRU�5HS¼EOLFD�
'RPLQLFDQD�\��SRU�WDQWR��DSOLFDUOHV�OD�WRWDOLGDG�GH�ODV�JDUDQW¯DV�QRUPDWLYDV��
HQ�YLUWXG�GHO�DUW¯FXORܓ����RV�WUDWDGRV��SDFWRV�\�FRQYHQFLRQHV�UHODWLYRV/ف�
D�GHUHFKRV�KXPDQRV�� VXVFULWRV� \� UDWLFDGRV�SRU� HO�(VWDGR�GRPLQLFDQR�
WLHQHQ�MHUDUTX¯D�FRQVWLWXFLRQDO�\�VRQ�GH�DSOLFDFLµQ�GLUHFWD�H�LQPHGLDWD�SRU�
ORV�WULEXQDOHV�\�GHP£V�µUJDQRV�GHO�(VWDGRق��$GHP£V��KDEU¯D�TXH�D³DGLU�
TXH�DOJXQDV�GH�HVWDV�JDUDQW¯DV�QRUPDWLYDV�GHVSOLHJDQ�VX�HFDFLD�VREUH�ODV�
JDUDQW¯DV�MXULVGLFFLRQDOHV�GH�ORV�DUW¯FXORV����D����SRU�PDQGDWR�GHO�DUW¯�
FXOR����\�GH�VX�DSDUWDGR����HVSHF¯FDPHQWH��OD�UHVHUYD�GH�OH\�RUGLQDULD�
LPSURSLD��HO�FRQWHQLGR�HVHQFLDO�\�HO�SULQFLSLR�GH�SURSRUFLRQDOLGDG��HQ�OD�
PHGLGD�HQ�TXH�VHD�SRVLEOHظ�VXUJHQ�DOJR�P£V�TXH�GXGDV�VREUH�OD�DSOLFDFLµQ�
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GH�OD�SURSRUFLRQDOLGDG�D�ODV�JDUDQW¯DV�MXULVGLFFLRQDOHV��$VLPLVPR��OD�HV�
SHFLDO�GLFXOWDG�GH�OD�UHIRUPD�VH�H[WLHQGH��SRU�PDQGDWR�GHO�DUW¯FXOR������
QR�VROR�D�ODV�JDUDQW¯DV�MXULVGLFFLRQDOHV��$UWV�����D������VLQR�WDPEL«Q�D�OD�
YLQFXODFLµQ�GH�WRGRV�ORV�SRGHUHV�S¼EOLFRV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV��
HV�GHFLU��D�VX�HFDFLD�MXU¯GLFD��$UW�������3RU�WDQWR��ODV�GLIHUHQWHV�JDUDQ�
W¯DV�QRUPDWLYDV�WLHQHQ�GLVWLQWRV�£PELWRV�PDWHULDOHV�GH�SURWHFFLµQ�HQ�OD�
&RQVWLWXFLµQ�GRPLQLFDQD�\�VH�FUHH�TXH�HOOR�HV�FRQVHFXHQFLD�GH�TXH�HVWD�
VLJXH�FRQ�DFLHUWR�OD�LQXHQFLD�DOHPDQD�HQWH�D�OD�HVSD³ROD�\�QR�FRQFLEH�
GRJP£WLFDPHQWH�D�ODV�JDUDQW¯DV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRPR�WDOHV��
DO�XELFDUORV�GHUHFKRV�HQ�HO�FDS¯WXOR�,�\�D�VXV�JDUDQW¯DV�HQ�HO�FDS¯WXOR�,,��
HVWR�HV��HQ�GLIHUHQWHV�VHGHV�PDWHULDH�

(Q�DSDULHQFLD��HVWDV�VHU¯DQ�ODV�PDWHULDV�UHODFLRQDGDV�FRQ�ORV�GHUHFKRV�
IXQGDPHQWDOHV�SURWHJLGDV�SRU�ODV�JDUDQW¯DV�QRUPDWLYDV���1R�REVWDQWH��HV�
GH�WHPHU�TXH�OD�FXHVWLµQ�QR�VHD�WDQ�VHQFLOOD���6RQ�GHUHFKRV�IXQGDPHQWDOHV�
WRGRV�ORV�SUHFHSWRV�GH�ODV�FXDWUR�VHFFLRQHV�GHO�FDS¯WXOR�,�GHO�W¯WXOR�,,"�
�+D\�R�QR�GHUHFKRV�IXQGDPHQWDOHV�IXHUD�GHO�FDS¯WXOR�,"�/D�FXHVWLµQ�HV�
H[WUDRUGLQDULDPHQWH�FRPSOLFDGD�\�WHQGU£�RFXSDGD�D�OD�OLWHUDWXUD�MXU¯GLFD�
GRPLQLFDQD�\�D�VX�7ULEXQDO�&RQVWLWXFLRQDO�GXUDQWH�EDVWDQWH�WLHPSR��$�
FRQWLQXDFLµQ�VH�YD�D�WUDWDU�GH�SODQWHDU�HO�SUREOHPD�\�GH�DUJXPHQWDU�XQD�
VROXFLµQ�DO�PLVPR�

3RU�OR�TXH�VH�UHHUH�D�ORV�SRVLEOHV�GHUHFKRV�IXQGDPHQWDOHV�VLWXDGRV�
IXHUD�GHO�W¯WXOR�,,��GHVWDFD�HO�GHUHFKR�GH�SDUWLFLSDFLµQ�SRO¯WLFD��TXH�LQFOX\H�
HO�VXDJLR�DFWLYR�\�SDVLYR��/D�&RQVWLWXFLµQ�GRPLQLFDQD�OR�UHFRJH�HQ�HO�
DUW¯FXOR�����FX\D�VHGH�PDWHULDH�HV�HO�W¯WXOR�,��FDS¯WXOR�9��VHFFLµQ�,,ف�'H�
OD�FLXGDGDQ¯D��3قULPD�IDFLH��QR�VH�SLHQVD�TXH�FRQ�HVWD�XELFDFLµQ�HO�SRGHU�
FRQVWLWX\HQWH�PDQLHVWH�FODUDPHQWH�VX�YROXQWDG�GH�FRQFHSWXDUOR�FRPR�
VLPSOH�GHUHFKR�FRQVWLWXFLRQDO�FRQ�OD�FRQVHFXHQFLD�GH�TXH�TXHGH�H[FOXLGR�
FRPR�GHUHFKR�IXQGDPHQWDO��1R�UHVXOWD�OµJLFR�TXH�HO�SRGHU�FRQVWLWX\HQWH�
VH�LQVSLUH��P£V�IXHUWHPHQWH�TXH�QLQJXQD�RWUD�&RQVWLWXFLµQ�LEHURDPHUL�
FDQD��HQ�HO�WURQFR�GHO�FRQVWLWXFLRQDOLVPR�HXURSHR�\��DO�WLHPSR��H[FOX\D�
FRPR�GHUHFKR� IXQGDPHQWDO� D�XQ�FO£VLFR�GHQWUR�GHO� FRQVWLWXFLRQDOLVPR�
UDFLRQDO�QRUPDWLYR��QR�VROR�HXURSHR��VLQR�PXQGLDO��/D�UHVSXHVWD�SXHGH�
HQFRQWUDUVH� HQ� VX� VHGH�PDWHULDH�� OD� FLXGDGDQ¯D�� 6H� WUDWDU¯D� GH� YLQFXODU�

�ܘ (Q�OD�UHVHUYD�GH�OH\�RUJ£QLFD��\�HQ�OD�HVSHFLDO�ULJLGH]��VH�LQFOX\HQ�RWURV�£PELWRV�PDWHULDOHV�
DMHQRV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�TXH�WDPEL«Q�VH�TXLHUHQ�SURWHJHU��Y«DVH�LQD�HO�SH�
Q¼OWLPR�S£UUDIR�GH�HVWH�DSDUWDGR�



185
Garantías normativas y su eficacia jurídica

José Luis García Guerrero
Catedrático de la Universidad Castilla-La Mancha (Albacete), España

Pr
im

er
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�

HVWULFWDPHQWH�HVWH�GHUHFKR�IXQGDPHQWDO�D�OD�QDFLRQDOLGDG�GRPLQLFDQD��D�
ORV�PD\RUHV�GH����D³RV�\�D�ORV�TXH�VLQ�FXPSOLU�HVD�HGDG��HVW«Q�FDVDGRV�R�
KD\DQ�HVWDGR�FDVDGRV��FRQ�DEVROXWD�H[FOXVLµQ�GH�OD�WLWXODULGDG�GHO�GHUHFKR�
SDUD�ORV�H[WUDƎHURV��'HFLVLµQ�GHO�FRQVWLWX\HQWH�TXH�UHVSRQGH�D�OD�IRUPD�
GH�VHU�SHUPDQHQWH�GHO�SXHEOR�GRPLQLFDQR�\�D�XQ�SUREOHPD�P£V�UHFLHQWH��
OD�IXHUWH�LQPLJUDFLµQ�KDLWLDQD��OR�TXH�H[SOLFDU¯D�OD�VLQJXODU�XELFDFLµQ�GH�
HVWH�GHUHFKR�IXQGDPHQWDO��

$SR\D�HO� DUJXPHQWR�DTX¯� VRVWHQLGR�HO�TXH� LG«QWLFDV� UD]RQHV� MXVWL�
FDQ�RWUD�GH� ODV� VLQJXODULGDGHV� HQ�PDWHULD�GH�GHUHFKRV� IXQGDPHQWDOHV�
GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD��TXH�QXHYDPHQWH�VH�DOHMD�GHO�WURQFR�GHO�
FRQVWLWXFLRQDOLVPR� UDFLRQDO� QRUPDWLYR�PXQGLDO�� DXQTXH� HQ� EDVWDQWH�
PHQRU�PHGLGD��FXDQGR�HO�DUW¯FXOR����VHSDUD�HO�GHUHFKR�IXQGDPHQWDO�GH�
WRGD�SHUVRQD�D�WUDQVLWDU��UHVLGLU�\�VDOLU�OLEUHPHQWH�GHO�WHUULWRULR�QDFLRQDO��
GHO�GHUHFKR� IXQGDPHQWDO�� TXH� VROR� WLHQHQ� ORV�GRPLQLFDQRV�� D� LQJUHVDU�
OLEUHPHQWH�HQ�HO�SD¯V��

)LQDOPHQWH��TXH�OD�VHGHV�PDWHULDH�GH�OD�FLXGDGDQ¯D�HV�OD�H[SOLFDFLµQ�D�
OD�XELFDFLµQ�GHO�GHUHFKR�GH�SDUWLFLSDFLµQ�SRO¯WLFD�\�FRQ�HOOR�QR�VH�TXLHUH�
H[FOXLU�VX�IXQGDPHQWDOLGDG�VH�FRQUPD�VL�VH�WLHQH�SUHVHQWH��FRPR�LQࠕD�VH�
H[DPLQDU£�HQ�HO�DSDUWDGR�9,,��HO�£PELWR�PDWHULDO�GH�OD�UHIRUPD�DJUDYDGD��
WUHV�FXHVWLRQHV�DMHQDV�D�OR�DTX¯�WUDWDGR��RUGHQDPLHQWR�WHUULWRULDO�\�PXQL�
FLSDO��U«JLPHQ�GH�OD�PRQHGD�\�ORV�SURFHGLPLHQWRV�GH�UHIRUPD�LQVWLWXLGRV�
HQ�OD�&RQVWLWXFLµQ��\�HQ�OR�TXH�DKRUD�LQWHUHVDف�GHUHFKRVق��OR�TXH�SHUPLWH�
GLVWLQJXLU�HQWUH�VLPSOHV�GHUHFKRV�FRQVWLWXFLRQDOHV�\�ORV�IXQGDPHQWDOHV��
JDUDQW¯DV� IXQGDPHQWDOHV� \� GHEHUHV�� DV¯� FRPR�GH� IRUPD� FRPSOHWDPHQWH�
UHYHODGRUD��HO�U«JLPHQ�GH�QDFLRQDOLGDG��FLXGDGDQ¯D�\�H[WUDƎHU¯D�

8QD� VHJXQGD� O¯QHD� DUJXPHQWDO� GH� OD� WHVLV� DTX¯� VRVWHQLGD� VREUH� OD�
IXQGDPHQWDOLGDG�GHO�GHUHFKR�GH�SDUWLFLSDFLµQ�SRO¯WLFD�HV�TXH�QR�SDUHFH�
FULWHULR�VXFLHQWH�SDUD�EXVFDU�OD�YROXQWDG�GHO�FRQVWLWX\HQWH�GRPLQLFDQR�
DWHQGHU�H[FOXVLYDPHQWH�D�OD�U¼EULFDV�GH�ORV�GLIHUHQWHV�FDS¯WXORV�\�VHFFLRQHV��
(O�GLIHUHQWH�JUDGR�GH�SURWHFFLµQ�TXH�VXPLQLVWUDQ�ODV�GLVWLQWDV�JDUDQW¯DV�
QRUPDWLYDV�GHSHQGLHQGR�GH�OD�XELFDFLµQ�GH�ODV�PDWHULDV�HQ�OD�&RQVWLWXFLµQ�
QR�VH� LGHQWLFDQ�FRPR�HQ�(VSD³D�FRQ�LQGLFDFLµQ�GH�W¯WXORV��FDS¯WXORV��
VHFFLRQHV�R�DUW¯FXORV��VLQR�SRU�UHIHUHQFLDV�GRJP£WLFDV�D�GHUHFKRV�IXQGD�
PHQWDOHV��JDUDQW¯DV�R�GHEHUHV��SRU�WDQWR��HQ�FDGD�FDVR�KDEU£�TXH�YHU�VL�VH�
HVW£�HIHFWLYDPHQWH�HQ�SUHVHQFLD�GH�XQD�GH�HVWDV�FDWHJRU¯DV�MXU¯GLFDV��HQ�
HVWH�FDVR�VH�WUDWD�GH�XQD�LQH[LVWHQWH�LQXHQFLD�GH�OD�&RQVWLWXFLµQ�HVSD³R�
OD��$VLPLVPR��MXHJD�HQ�IDYRU�GH�OD�WHVLV�DTX¯�VRVWHQLGD�TXH�GHQWUR�GH�ORV�
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HVWDGRV�GH�H[FHSFLµQ����HO�P£V�LQWHQVR�GH�HOORV��HO�GH�GHIHQVD��$UW��������
HQXPHUD�XQ�HOHQFR�GH�GHUHFKRV�\�VXV�SULQFLSDOHV�JDUDQW¯DV�MXULVGLFFLRQDOHV�
TXH�QR�SRGU£Q�VXVSHQGHUVH�GXUDQWH�VX�YLJHQFLD��WRGRV�HOORV�FRQWHQLGRV�HQ�
HO�W¯WXOR�,,ف��'H�ORV�GHUHFKRV�IXQGDPHQWDOHVق��FRQ�OD�VLQJXODU�H[FHSFLµQ�
GH�OD�QDFLRQDOLGDG�\�OD�FLXGDGDQ¯D��$GHP£V��GLYHUVRV�SUHFHSWRV�FRQVWLWX�
FLRQDOHV�SURWHJHQ�FRQ�JDUDQW¯DV�QRUPDWLYDV�HO�GHUHFKR�GH�SDUWLFLSDFLµQ�
FRPR�HV�SURSLR�GH�XQ�GHUHFKR�IXQGDPHQWDO��$V¯��VXFHGH�FRQ�OD�UHVHUYD�GH�
OH\�RUJ£QLFD�TXH�VH�H[WLHQGH�DO�VXDJLR�DFWLYR�\�SDVLYR��LQFOXVR�HQ�HO�FDVR�
TXH�QR�VH�HVWLPDVH�OD�SDUWLFLSDFLµQ�SRO¯WLFD�FRPR�GHUHFKR�IXQGDPHQWDO��
SXHV�HO�U«JLPHQ�HOHFWRUDO��TXH�LQGXGDEOHPHQWH�LQFOX\H�HO�VXDJLR�DFWLYR�
\�SDVLYR��HV�XQR�GH� ORV�£PELWRV�PDWHULDOHV�HQXPHUDGRV�SRU�HO� DUW¯FXOR�
��OR�PLVPR�FDEU¯D�GHFLU�GH�OD�PDWHULD�FLXGDGDQ¯D��P£V�DPSOLR�TXH>�ܛ�
HO�GHUHFKR�GH�SDUWLFLSDFLµQ�SRO¯WLFD�� LQFOXLGR�SRU�HO�DUW¯FXOR�����FRPR�
£PELWR�TXH�UHTXLHUH�XQD�UHIRUPD�FRQVWLWXFLRQDO�DJUDYDGD�HQ�FXDQWR�JD�
UDQW¯D�QRUPDWLYD����

(Q�OR�TXH�KDFH�UHIHUHQFLD�D�OD�SULPHUD�SUHJXQWD��OD�PD\RU�SDUWH�GH�OD�
OLWHUDWXUD�MXU¯GLFD�GRPLQLFDQD��FRQ�-RUJH�3UDWV�D�OD�FDEH]D��SDUHFH�HQWHQGHU�
TXH�ODV�FXDWUR�VHFFLRQHV�GHO�FDS¯WXOR�,�GHO�W¯WXOR�,,�UHFRJHQ�GHUHFKRV�\�
OLEHUWDGHV� IXQGDPHQWDOHV��2EYLDPHQWH�� OD� RSLQLµQ� VH� IXQGDPHQWD� ¼QL�
FDPHQWH�HQ�OD�U¼EULFD�GHO�FDS¯WXOR�,ف�'H�ORV�GHUHFKRV�IXQGDPHQWDOHVق����
1R� REVWDQWH�� OD� FXHVWLµQ� HV� FRPSOHMD� \� FUHR� TXH� KDEU£� TXH� HVSHUDU� D�
OD�GHFLVLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO��&RPR�VH�DFDED�GH�H[SOLFDU�HQ�
HO� S£UUDIR� DQWHULRU�� OD�&RQVWLWXFLµQ� HVSD³ROD�GLIHUHQFLD� HQWUH�GHUHFKRV�
IXQGDPHQWDOHV��GHUHFKRV�FRQVWLWXFLRQDOHV�\�SULQFLSLRV�UHFWRUHV�\�RWRUJD�
XQD�GLIHUHQWH�SURWHFFLµQ�D�FDGD�XQD�GH�HVWDV�FDWHJRU¯DV�MXU¯GLFDV�\�SDUD�
LGHQWLFDUODV� UHFXUUH� D� W¯WXORV�� FDS¯WXORV�� VHFFLRQHV�� D� VXV� U¼EULFDV� \� D�
DUW¯FXORV�� HQ�FDPELR�� OD�&RQVWLWXFLµQ�GRPLQLFDQD�� FXDQGR�HVWDEOHFH� OD�
GLIHUHQWH�SURWHFFLµQ�GH�ODV�JDUDQW¯DV�QRUPDWLYDV��VH�DOHMD�GH�HVWH�FULWHULR�
\�XWLOL]D�HO�GRJP£WLFR�DO�UHIHULUVH�D�GHUHFKRV�IXQGDPHQWDOHV�R�JDUDQW¯DV��
$GHP£V��LQFOXVR�HQ�HO�FDVR�HVSD³RO��GRQGH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

�ܙ 9«DVH�HO�FRPSOHWR�WUDEDMR�GH�(VWKHU�*RQ]£OH]�+HUQ£QGH]ف��/RV�HVWDGRV�GH�H[FHSFLµQ�HQ�OD�
&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�'RPLQLFDQD��GH����GH�HQHUR�GH�������'HIHQVD��HPHUJHQFLD�\�
FRQPRFLµQ�LQWHULRUق��HQ�HO�OLEUR�GLULJLGR�SRU�3HGUR�*RQ]£OH]�7UHYõDQR�\�(QULTXH�$UQDOGR�
$OFXELOOD��&RPHQWDULRV�D�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�GRPLQLFDQD��WRPR�,,��0DGULG��/D�
/H\�\�8QLYHUVLGDG�5H\�-XDQ�&DUORV��������SS�������\�VV�

�ܚ (GXDUGR�-RUJH�3UDWV��'HUHFKR�FRQVWLWXFLRQDO��9RO��,��6DQWR�'RPLQJR��,XV�1RYXP��������S��
�����FRQFHSW¼D�FRPR�GHUHFKR�IXQGDPHQWDO�D�OD�FLXGDGDQ¯D�
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VH�LGHQWLFDQ�SRU�LQFOXLUVH�HQ�OD�VHFFLµQ�,�GHO�FDS¯WXOR�,,�GHO�W¯WXOR�,��HV�
SDF¯FR�HQ�OD�GRFWULQD�TXH�OD�UHIHULGD�VHFFLµQ�QR�VROR�FRQWLHQH�GHUHFKRV�\�
OLEHUWDGHV�IXQGDPHQWDOHV��VLQR�RWUDV�FDWHJRU¯DV�FRPR�JDUDQW¯DV�LQVWLWXFLR�
QDOHV����LQWHUGLFFLRQHV��PDQGDWRV�D�ORV�SRGHUHV�S¼EOLFRV��HQWUH�RWURV�WLSRV�
GH�SUHFHSWRV�FRQVWLWXFLRQDOHV����&UHR�TXH�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD�
VXFHGH�OR�PLVPR��SHUR�FRQ�P£V�LQWHQVLGDG��HVWR�HV��TXH�HQ�HO�FDS¯WXOR�,�
GHO�W¯WXOR�,,�EDMR�OD�U¼EULFDف�'H�ORV�GHUHFKRV�IXQGDPHQWDOHVق��QR�VROR�VH�
SURFODPDQ�D�HVWRVظ�HVSHFLDOPHQWH�HQ�OD�VHFFLµQ�SULPHUD�GRQGH�VH�DFRJH�
OD� WHUPLQRORJ¯D� HVWDGRXQLGHQVH� GH� GHUHFKRV� FLYLOHV� \� SRO¯WLFRVط�� VLQR�
WDPEL«Q�RWUDV�FDWHJRU¯DV�MXU¯GLFDV��(VWLPR�TXH�HQ�HO�UHIHULGR�FDS¯WXOR�KD\�
DGHP£V� GHUHFKRV� FRQVWLWXFLRQDOHV�� QHFHVLWDGRV� GH� XQD�PD\RU� R�PHQRU�
LQWHUSRVLWLR� OHJLVODWRULV�� VLPSOHV�JDUDQW¯DV�� LQWHUGLFFLRQHV��PDQGDWRV�D� ORV�
SRGHUHV�S¼EOLFRV��LQGLFDFLµQ�GH�REMHWLYRV�D�DOFDQ]DU�SRU�HVWRV��JDUDQW¯DV�
LQVWLWXFLRQDOHV�H��LQFOXVR��YDORUHV�FRQVWLWXFLRQDOHV�GH�GL¯FLO�MXULGLFDFLµQ�
FRPR�GHUHFKRV�IXQGDPHQWDOHV��(O�DQ£OLVLV�VRPHUR�GH�DOJXQRV�SUHFHSWRV�
GH�HVWH�FDS¯WXOR��D�PRGR�GH�FDWD�\�FRQ�HVWH�¼QLFR�REMHWR��SXHGH�DFODUDU�OD�
WHVLV�TXH�VH�HVW£�VRVWHQLHQGR�DTX¯�

/D�GLJQLGDG�KXPDQD���YLHQH�UHFRJLGD��HQWUH�RWURV�DUW¯FXORV�\�HQ�OR�
TXH�DTX¯�LQWHUHVD��HQ�HO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD��$XQ�
TXH�OD�&DUWD�GH�ORV�'HUHFKRV�)XQGDPHQWDOHV�GH�OD�8QLµQ�(XURSHD�SDUHFH�
FRQWHPSODUOD�FRPR�GHUHFKR�IXQGDPHQWDO����HV�GXGRVR�TXH�SXHGD�OOHJDUVH�

�ܛ 7RGDV� ODV�RSLQLRQHV�HPLWLGDV�SUHVFLQGHQ�GH�FXDOTXLHU�DUJXPHQWDFLµQ�\�DWHQGLHQGR�D� OD�
U¼EULFD�GHO�FDS¯WXOR�,�SUHVXSRQHQ�TXH�WRGRV�VXV�SUHFHSWRV�VRQ�GHUHFKRV�IXQGDPHQWDOHV��(Q�
OD�OLWHUDWXUD�MXU¯GLFD�GRPLQLFDQD��SRU�HMHPSOR��-RUJH�3UDWV��'HUHFKR��Sܔ�����(Q�(VSD³D�
SDUHFH�SURQXQFLDUVH� HQ�HO�PLVPR�VHQWLGR�)UDQFLVFR� -DYLHU�'¯D]�5HYRULR�� �LQHDPHQWRV/ف
IXQGDPHQWDOHV�GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD��VXV�GHFLVLRQHV�E£VLFDVق��HQ�HO�OLEUR�GLULJLGR�
SRU�*RQ]£OH]�7UHYõDQR�\�$OFXELOOD��&RPHQWDULRV��WRPR�,��SSܐ��������

�ܜ -XDQ�-RV«�6ROR]£EDO�(FKDYDUU¯D��ف$OJXQDV�FXHVWLRQHV�E£VLFDV�GHOD�WHRU¯D�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHVق�� HQ�5HYLVWD� GH�(VWXGLRV�3RO¯WLFRV��1R�� ���� ������ SS�� ��������� VREUH� ODV�
JDUDQW¯DV�LQVWLWXFLRQDOHV�\�D�-RV«�0DU¯D�%D³R�/HµQف��/D�GLVWLQFLµQ�HQWUH�GHUHFKR�IXQGD�
PHQWDO�\�JDUDQW¯D�LQVWLWXFLRQDO�HQ�OD�&RQVWLWXFLµQ�HVSD³RODق��HQ�5HYLVWD�(VSD³ROD�GH�'HUHFKR�
&RQVWLWXFLRQDO��1R������������SS������\�VV�

�ܝ 6ROR]£EDO�(FKDYDUU¯D��ف$OJXQDV�FXHVWLRQHV�E£VLFDVًق��HQ�5HYLVWD��S��������FXDQGR�DUPD�
TXH�QR�WRGRV�ORV�SUHFHSWRV�FRQWHQLGRV�HQ�OD�VHFFLµQ�,�VRQ�GHUHFKRV�IXQGDPHQWDOHV��(Q�HO�
PLVPR�VHQWLGR��,JQDFLR�GH�2WWR�3DUGR���'HUHFKR�&RQVWLWXFLRQDO��6LVWHPD�GH�IXHQWHV��%DUFH�
ORQD��$ULHO��������SS������������TXH�HQFXHQWUD�JDUDQW¯DV�LQVWLWXFLRQDOHV�\�UHVHUYDV�GH�OH\�
TXH�HVWDEOHFHQ�PDQGDWRV�D�ORV�SRGHUHV�S¼EOLFRV�

�ܞ 9«DVH�-XDQ�-RV«�6ROR]£EDO�(FKDYDUU¯Dف��'LJQLGDG�GH�OD�SHUVRQD��9قR]�GH�OD�(QFLFORSHGLD�
-XU¯GLFD�&LYLWDV��0DGULG��������SS�������\�VV�

�ܟ &RQFUHWDPHQWH�HQ�HO�FDS¯WXOR�,ف�'LJQLGDGق��DUW¯FXOR����'LJQLGDG�KXPDQD��D�GLJQLGDG/ف�
KXPDQD�HV�LQYLRODEOH��6HU£�UHVSHWDGD�\�SURWHJLGDق�
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D�LG«QWLFD�FRQFOXVLµQ�HQ�5HS¼EOLFD�'RPLQLFDQD��6L�XQR�VH�DWLHQH�DO�WHQRU�
OLWHUDO�GHO�SUHFHSWR����REVHUYD�TXH�VX�IRUPXODFLµQ�HV�P£V�SURSLD�GH�XQ�
YDORU�FRQVWLWXFLRQDO�TXH�GH�XQ�GHUHFKR�IXQGDPHQWDO��VX�H[SOLFLWDFLµQ�OR�
FRQYLHUWH�HQ�HO�YDORU�QXFOHDU�GHO�QXHYR�RUGHQ�FRQVWLWXFLRQDO�GRPLQLFDQR��
HQ�VX�IXQGDPHQWR��HQ�VX�FROXPQD�YHUWHEUDO��FRPR�QRUPD�KHUPHQ«XWLFD�TXH�
GHEH�SUHVLGLU�OD�LQWHUSUHWDFLµQ�GH�FXDOTXLHU�QHJRFLR�R�UHODFLµQ�MXU¯GLFD�����
(O�SURSLR�DUW¯FXOR�DFODUD�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�OH�VRQ�LQKHUHQ�
WHV��FRQ�OR�TXH�SU£FWLFDPHQWH�VH�GHVFDUWD�TXH�HVWH�VHD�GRJP£WLFDPHQWH�
XQR��6X�UHVSHWR�\�SURWHFFLµQ��TXH�VH�HQFRPLHQGD�D�ORV�SRGHUHV�S¼EOLFRV��
QR� SXHGH� UHDOL]DUVH� DLVODGDPHQWH�� VLQR� HQ� FRQH[LµQ� FRQ� ORV� GLIHUHQWHV�
GHUHFKRV�IXQGDPHQWDOHV�HQ�TXH�VH�SUR\HFWD��(Q�GHQLWLYD�� OD�IRUPD�GH�
UHGDFFLµQ�\�OD�GHOLPLWDFLµQ�JUDPDWLFDO�GHO�SUHFHSWR�RHFH�XQD�LQGXGDEOH�
SDXWD�LQWHUSUHWDWLYD�GH�OD�FDWHJRU¯D�MXU¯GLFD�TXH�VH�FRQWHPSOD��WDO�\�FRPR�
HVWDEOHFLµ��SRU�HMHPSOR��OD�67&����������GRQGH�DQDOL]DGD�OD�GHOLPLWDFLµQ�
JUDPDWLFDO�GHO�DUW¯FXORܖ����&(��RV�SRGHUHV�S¼EOLFRV�D\XGDU£Q�D/ف� ORV�
FHQWURV�GRFHQWHV�TXH�UH¼QDQ�ORV�UHTXLVLWRV�TXH�OD�OH\�HVWDEOH]FDق��REVHUYD�
QR�XQ�GHUHFKR�VXEMHWLYR�VLQR�XQ�PDQGDWR�DO�OHJLVODGRU��6L�DOJXQD�GXGD�
FXSLHUH�DO�UHVSHFWR�SL«QVHVH�HQ�ORV�SUREOHPDV�TXH�VH�RULJLQDU¯DQ�D�OD�KRUD�
GH�UHDOL]DU�XQD�FRQFRUGDQFLD�SU£FWLFD�FRQ�FXDOTXLHU�GHUHFKR�IXQGDPHQWDO�
FO£VLFR�HQ�FDVR�GH�FRQRQWDFLµQ��GDGR�HO�FDU£FWHU�HYDQHVFHQWH��SRFR�GHQVR�
TXH�FDUDFWHUL]D�D�ORV�YDORUHV�FRQVWLWXFLRQDOHV����(O�OHJLVODGRU�\�HO�LQW«USUHWH�
MXU¯GLFR�WHQGU¯DQ�XQ�FDPSR�FDVL�DUELWUDULR�SDUD�OLPLWDU�FXDOTXLHU�GHUHFKR�
IXQGDPHQWDO� FO£VLFR� DSHODQGR� DO� YDORU��0£V� DGHODQWH� VH� LQVLVWLU£� HQ� OD�

�ܠ &RQVWLWXFLµQ�GRPLQLFDQD��$UW¯FXORܗ���'LJQLGDG�KXPDQDف��(O�(VWDGR�VH�IXQGDPHQWD�HQ�HO�
UHVSHWR�D�OD�GLJQLGDG�GH�OD�SHUVRQD�\�VH�RUJDQL]D�SDUD�OD�SURWHFFLµQ�UHDO�\�HIHFWLYD�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV�TXH�OH�VRQ�LQKHUHQWHV��/D�GLJQLGDG�GHO�VHU�KXPDQR�HV�VDJUDGD��
LQQDWD�H�LQYLRODEOH��VX�UHVSHWR�\�SURWHFFLµQ�FRQVWLWX\HQ�XQD�UHVSRQVDELOLGDG�HVHQFLDO�GH�ORV�
SRGHUHV�S¼EOLFRVق�

�ܡ (Q�HO�PLVPR�VHQWLGR��)UDQFLVFR�-DYLHU�'¯D]�5HYRULRف��/LQHDPHQWRV�IXQGDPHQWDOHVًق��HQ�
*RQ]£OH]�7UHYõDQR�\�$OFXELOOD��&RPHQWDULRV��WRPR�,��S�������\�WDPEL«Q�HQ�HO�PLVPR�
OLEUR��SHUR�HQ�HO�WRPR�,,���QJHO�-��6£QFKH]�1DYDUUR��SS�����������TXH�DGHP£V�UHFRQRFH�OD�
GLJQLGDG�FRPR�GHUHFKR�IXQGDPHQWDO�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD��DXQTXH�QR�GHMD�GH�
DUPDU�TXH�VH�WUDWD�GH�XQ�FRQFHSWR�MXU¯GLFR�LQGHWHUPLQDGR�TXH�HV�VXVFHSWLEOH�GH�P¼OWLSOHV�
FRQFUHFLRQHVظ�OR�TXH�WLHQH�VX�LPSRUWDQFLD�SDUD�OR�TXH�LQPHGLDWDPHQWH�VH�YD�D�GHVWDFDU�
LQࠕD�HQ�HVWH�PLVPR�S£UUDIR�

�ܢ 9«DVH�)UDQFLVFR�-DYLHU�'¯D]�5HYRULR��9DORUHV�VXSHULRUHV�H�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��0DGULG��
&HQWUR�GH�(VWXGLRV�3RO¯WLFRV� \�&RQVWLWXFLRQDOHV�� ������ GRQGH�GHHQGH� OD� DEVWUDFFLµQ��
JHQHUDOLGDG�R�DPELJ¾HGDG�TXH�FDUDFWHUL]D�D�ORV�YDORUHV�FRQVWLWXFLRQDOHV�
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FXHVWLµQ��2WUR�WDQWR��SUREDEOHPHQWH��FDEU¯D�VRVWHQHU�GHO�GHUHFKR�DO�OLEUH�
GHVDUUROOR�GH�OD�SHUVRQDOLGDG�GHO�DUW¯FXORܒ��

/D�SURSLHGDG�SULYDGD�HV�P£V�XQ�GHUHFKR�FRQVWLWXFLRQDO�TXH�XQ�GH�
UHFKR�IXQGDPHQWDO�FXDQGR�XQ�(VWDGR�VH�GHQH�FRPR�VRFLDO����(O�WHQRU�
JUDPDWLFDO�GHO�SUHFHSWR�LQYLWD�D�FRQUPDU�HVWD�KLSµWHVLV��(O�DUW¯FXOR�����
WUDV�UHFRQRFHU�\�JDUDQWL]DU�OD�SURSLHGDG��OD�GHOLPLWD�SRU�XQD�IXQFLµQ�VRFLDO�
TXH�LPSOLFD�REOLJDFLRQHV��FRQYLUWL«QGROR�HQ�XQ�GHUHFKR�VXEMHWLYR�GHELOLWD�
GR����6H�SUHY«�OD�H[SURSLDFLµQ�SRU�FDXVD�GH�XWLOLGDG�S¼EOLFD�R�LQWHU«V�VRFLDO�
PHGLDQWH�MXVWLSUHFLR�H��LQFOXVR��TXH�OD�LQGHPQL]DFLµQ�SXHGD�DERQDUVH�FRQ�
SRVWHULRULGDG�WUDV�OD�GHFODUDWRULD�GHO�(VWDGR�GH�HPHUJHQFLD�R�GH�GHIHQVD�

/D�SURWHFFLµQ�D�ORV�PHQRUHV�GH�HGDG�\��HVSHFLDOPHQWH��D�OD�WHUFHUD�HGDG�
\�D�ORV�GLVFDSDFLWDGRV�LQGLFDGD�HQ�ORV�DUW¯FXORV����D����FDVDQ�PDO�FRQ�XQD�
FRQFHSFLµQ�GH�GHUHFKR�IXQGDPHQWDO�VXEMHWLYR��FX\D�WLWXODULGDG�VH�GHEH�
UHIHULU�D�WRGRV�ORV�LQGLYLGXRV�R�FRPR�P¯QLPR�D�ORV�FLXGDGDQRV��6L�VH�DWLHQGH�
DO�WHQRU�OLWHUDO�JUDPDWLFDO�VH�REVHUYD�DGHP£V�TXH�VX�UHGDFFLµQ�FRQWLHQH�XQ�
SULQFLSLR�FRQ�HFDFLD�KHUPHQ«XWLFD�FRPR�OD�SULPDF¯D�GHO�LQWHU«V�VXSHULRU�
GHO�PHQRU�\��IXQGDPHQWDOPHQWH��PDQGDWRV�D�ORV�SRGHUHV�S¼EOLFRV�

/DV� GLFXOWDGHV� SDUD� DOFDQ]DU� XQ� FRQFHSWR� GRJP£WLFR� GH� GHUHFKR�
IXQGDPHQWDO�VRQ�FRQVLGHUDEOHV��/D�OLWHUDWXUD�MXU¯GLFD�P£V�VROYHQWH�VµOR�KD�
ORJUDGR�DOFDQ]DU�DOJXQRV�FRQVHQVRV�HQ�VXV�UDVJRV�GLVWLQWLYRV��(Q�HVWD�O¯QHD�
DTX¯�VH�VRVWLHQH�TXH�UHVXOWD�FRPSOLFDGR�DGPLWLU�TXH�VDOYR�DOJXQD�H[FHSFLµQ��
HVSHFLDOPHQWH�MXVWLFDGD�FRPR�HO�GHUHFKR�GH�SDUWLFLSDFLµQ�SRO¯WLFDظ�HQ�
FXDQWR�PDQLIHVWDFLµQ�GH�OD�OLEHUWDG�H�LJXDOGDGط��SXHGD�HVWLPDUVH�FRPR�

�ܣ )UDQFLVFR�%DVWLGD�)UHõHGR��7HRU¯D�JHQHUDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�OD�&RQVWLWXFLµQ�
HVSD³ROD�GH�������0DGULG��7HFQRV��������SS���������HVWLPD�OD�SRVLELOLGDG�GH�TXH�HQ�XQD�
&RQVWLWXFLµQ�OLEHUDO��OD�SURSLHGDG�SULYDGD�VH�SODVPH�FRPR�GHUHFKR�IXQGDPHQWDO�FRQ�HV�
WUXFWXUD�GH�GHUHFKR�VXEMHWLYR��PLHQWUDV�TXH�HQ�XQD�&RQVWLWXFLµQ�GHPRFU£WLFD�VH�RUJDQLFH�
P£V� ELHQ� FRPR� GHUHFKR� IXQGDPHQWDO� GHVGH� XQD� SHUVSHFWLYD� GH� JDUDQW¯D� LQVWLWXFLRQDO��
$XQTXH�QR�DFDER�GH�FRPSDUWLU�OD�IXQGDPHQWDFLµQ�TXH�OOHYD�D�HVWH�HMHPSOR��V¯�PH�SDUHFH�
PX\�UHOHYDQWH�OR�TXH�VXE\DFH��HVWR�HV��OD�GLIHUHQWH�FRQFHSWXDFLµQ�GH�OD�SURSLHGDG�SULYDGD�
HQ�XQ�(VWDGR�OLEHUDO�\�HQ�XQR�VRFLDO�

�ܐ� /D�SURSLHGDG�SULYDGD�WHQGU¯D�XQ�FDU£FWHU�ELRQWH��FRPR�GHUHFKR�LQGLYLGXDO�GH�XVR��GLVXWH�
R�VH³RU¯R�VREUH�FRVDV��\�FRPR�LQVWLWXFLµQ��FRQ�XQD�IXQFLµQ�VRFLDO�D�FXPSOLU��(VWH�VHJXQGR�
DVSHFWR�YD�DGTXLULHQGR�SURJUHVLYDPHQWH�XQD�PD\RU�LPSRUWDQFLD��GH�PRGR�TXH�OD�IXQFLµQ�
VRFLDO�QR�HV�VROR�XQ�O¯PLWH��VLQR�TXH�SXHGH�GHWHUPLQDU��SRU�PHGLR�GH�OD�LQWHUYHQFLµQ�GHO�
SRGHU�S¼EOLFR�FRUUHVSRQGLHQWH��HO�PLVPR�FRQWHQLGR�GHO�GHUHFKR�GH�SURSLHGDG��(VWDPRV��
HQ�FRQVHFXHQFLD��DQWH�XQ�GHUHFKR�S¼EOLFR�VXEMHWLYR�GHELOLWDGR��TXH�FRPR�GLFH�HO�SURIHVRU�
5XELR�/ORUHQWH��VH�DVHPHMD�P£V�D�XQD�JDUDQW¯D�LQVWLWXFLRQDO��-XDQ�-RV«�6ROR]£EDO�(FKDYDUU¯D��
$SXQWHV�GH�F£WHGUD��
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GHUHFKR�IXQGDPHQWDO�DTXHO�TXH�QR�SHUPLWH�D�VX�WLWXODU�VDWLVIDFHU�QLQJXQD�
GH�ODV�IDFXOWDGHV�SDUD�ODV�TXH�VH�UHFRQRFH�VLQ�LQWHUYHQFLµQ�GHO�OHJLVODGRU��
7DPEL«Q�HV�GL¯FLO�GH�PDQWHQHU�TXH�OD�UHDOL]DFLµQ�GH�XQ�GHUHFKR�IXQGD�
PHQWDO�SXHGD�GHSHQGHU�GH�OD�GLVSRQLELOLGDG�HFRQµPLFD�SRU�SDUWH�GH�ORV�
SRGHUHV�S¼EOLFRV��FDEU¯D�DTX¯�QXHYDPHQWH�DOJXQD�VLQJXODU�H[FHSFLµQ�FRPR�
OD�HGXFDFLµQ�REOLJDWRULD�SRU�VX�LQHVFLQGLEOH�UHODFLµQ�FRQ�HO�GHVDUUROOR�GH�
OD�SHUVRQDOLGDG��TXH�HV�SUHFLVDPHQWH�OD�QDOLGDG�GH�HVWH�GHUHFKR�\�TXH�
FRQVWLWX\H�OD�FODYH�QXFOHDU�LQWHUSUHWDWLYD�GH�OD�HQWHUD�&RQVWLWXFLµQ��SHUR�
QR�OD�SURFODPDFLµQ�GH�XQ�DPSOLR�HOHQFR�GH�GHUHFKRV�IXQGDPHQWDOHV�GH�
SUHVWDFLµQ��/D�UD]RQDELOLGDG�GH�HVWDV�SRVLFLRQHV�VH�DSUHFLD�VL�VH�FRQVLGHUDQ�
ORV�HVIXHU]RV�GH�ODV�GLIHUHQWHV�FRUWHV�FRQVWLWXFLRQDOHV�HQ�HVWH�VHQWLGR��HVWDV�
KDQ�LQWHQWDGR�OR�LPSRVLEOH�SDUD�PDQWHQHU�OD�IXQGDPHQWDOLGDG��EXVFDQGR�
XQ�FRQWHQLGR�P¯QLPR��HQ�ORV�FDVRV�GH�LQWHUSRVLWLR�OHJLVODWRULV��R�KDEODQGR�
GH�GHUHFKRV�GH�DSOLFDFLµQ�SURJUHVLYD�HQ�ORV�GH�SUHVWDFLµQ��3RU�HMHPSOR��OD�
HVSD³ROD�DQWH�GRV�GHUHFKRV�SURFODPDGRV�FRPR�IXQGDPHQWDOHV��HQ�HO�SULPHU�
FDVR��D�SURSµVLWR�GH�OD�REMHFLµQ�GH�FRQFLHQFLD��FRQFOX\µ�TXH�HO�FRQWHQLGR�
P¯QLPR�DSOLFDEOH�HUD�OD�QR�LQFRUSRUDFLµQ�D�ODV����HQ�HO�VHJXQGR�FDVR��VREUH�
HO�GHUHFKR�D�XQ�WUDEDMR�UHPXQHUDGR�\�D�ORV�EHQHFLRV�FRUUHVSRQGLHQWHV�GH�
OD�VHJXULGDG�VRFLDO�GH�ORV�UHFOXVRV��VH³DOµ�TXH�D�OD�KRUD�GH�GHWHUPLQDU�OD�
DSOLFDELOLGDG�GH�ORV�GHUHFKRV��QR�EDVWD�FRQ�DWHQGHU�D�VX�XELFDFLµQ�VLVWHP£�
WLFD�VLQR�TXH�HV�QHFHVDULR�WRPDU�HQ�FXHQWD�VX�QDWXUDOH]D�SUHVWDFLRQDO��VH�
WUDWD�GHف�XQ�GHUHFKR�GH�DSOLFDFLµQ�SURJUHVLYD��FX\D�HIHFWLYLGDG�VH�HQFXHQWUD�
FRQGLFLRQDGD�D�ORV�PHGLRV�GH�ORV�TXH�GLVSRQJD�OD�$GPLQLVWUDFLµQ�HQ�FDGD�
PRPHQWR��QR�SXGLHQGR�SUHWHQGHUVH��FRQIRUPH�D�VX�QDWXUDOH]D��VX�WRWDO�
H[LJHQFLD�GH�IRUPD�LQPHGLDWDق��67&����������))--��|�\��|������
�ܑ� 67&����������GH����GH�DEULO��)-��|�
�ܒ� 6REUH�HVWH�HVIXHU]R�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO��Y«DVH�0DQXHO�0HGLQD�*XHUUHUR��

���SS�������\�VV��(OقD�HFDFLD�YLQFXODQWH�GH�ORV�GHUHFKRV�HQWH�D�ORV�SRGHUHV�S¼EOLFRVً/ف
DXWRU�VH³DOD�FRQ�DFLHUWR��RQ�OD�LQFOXVLµQ�GH�HVWRV�FRPSURPLVRV�SUHVWDFLRQDOHV�GHO�(VWDGR&ف�
HQ�OD�VHFFLµQ�SULPHUD�GHO�FDS¯WXOR�,,�GHO�W¯WXOR�,��YLQR�D�DFX³DUVH�XQD�VLQJXODU�FDWHJRU¯D�GH�
GHUHFKRV�IXQGDPHQWDOHV�GH�SUHVWDFLµQ��D�OD�FXDO��VLQ�HPEDUJR��GL¯FLOPHQWH�SXHGH�DQXGDUVH�
HQ�W«UPLQRV�HVWULFWRV�XQD�GH�ODV�QRWDV�HVHQFLDOHV�GH�OD�IXQGDPHQWDOLGDG�GH�ORV�GHUHFKRV��D�
VDEHU��HO�UHFRQRFLPLHQWR�GH�GHUHFKRV�VXEMHWLYRV�GLUHFWDPHQWH�DOHJDEOHV�DQWH�ORV�WULEXQDOHV�
FRQ�EDVH�¼QLFD�\�H[FOXVLYDPHQWH�HQ�HO�WH[WR�FRQVWLWXFLRQDOق��S���������9«DVH�WDPEL«Q�ORV�
$$7&�����������GH����GH�IHEUHUR��\���������GH����GH�IHEUHUR��\�OD�67&����������GH����GH�
HQHUR��VREUH�ORV�GHUHFKRV�GH�ORV�UHFOXVRV��DV¯�FRPR�OD�67&����������GH����GH�MXOLR��VREUH�
HO�SUHWHQGLGR�GHUHFKR�IXQGDPHQWDO�GHO�DUW¯FXORܖ����RV�SRGHUHV�S¼EOLFRV�D\XGDU£Q/ف�)&�
D�ORV�FHQWURV�GRFHQWHV�TXH�UH¼QDQ�ORV�UHTXLVLWRV�TXH�OD�OH\�HVWDEOH]FDق��GRQGH��DQDOL]DGD�OD�
GHOLPLWDFLµQ�JUDPDWLFDO�GHO�SUHFHSWR��HO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�REVHUYD�QR�XQ�
GHUHFKR�VXEMHWLYR��VLQR�XQ�PDQGDWR�DO�OHJLVODGRU�
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(VWLPR�TXH�HVWRV�HVIXHU]RV�GHQRWDQ�FRQ�FODULGDG�OD�GLFXOWDG�GH�SUH�
WHQGHU�LQFOXLU�HQWUH�ORV�GHUHFKRV�IXQGDPHQWDOHV�DTXHOORV�TXH�UHTXLHUHQ�
GH�XQD�LQWHQVD�LQWHUSRVLWLR�OHJLVODWRULV�R�FRQ�FDU£FWHU�JHQHUDO�D�ORV�GHUHFKRV�
GH�SUHVWDFLµQ��HQ�HVWRV�SXHGHQ�FRQWHPSODUVH�DOJ¼Q�FDVR�DLVODGR�SHUR�QR�
XQ�DPSOLR�HOHQFR��6HU¯D�P£V�LQWHOLJHQWH�UHFRQRFHU�TXH�VH�HVW£�DQWH�XQD�
FDWHJRU¯D� MXU¯GLFD�GLIHUHQWH�D� OD�GH�GHUHFKRV� IXQGDPHQWDOHV�\�FRQVWUXLU�
GRJP£WLFDPHQWH�VROXFLRQHV�D�ORV�SUREOHPDV�HVSHF¯FRV�TXH�HVWRV�GHUH�
FKRV�SURSLRV�GHO�(VWDGR�VRFLDO�SODQWHDQ�\�TXH�SRFR�WLHQHQ�TXH�YHU�FRQ�OD�
GRJP£WLFD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��/D�&RQVWLWXFLµQ�GRPLQLFDQD��
D�PRGR�GH�HMHPSOR��SURFODPD�VROHPQHPHQWH�HQ�HO�DUW¯FXOR����HO�GHUHFKR�
D�OD�YLYLHQGD��SHUR�U£SLGDPHQWH�OR�FRQJXUD��OR�GHOLPLWD��HQ�VX�UHGDFFLµQ�
FRPR�XQ�PDQGDWR�SDUD�TXH�ORV�SRGHUHV�S¼EOLFRV�UHDOLFHQ�FLHUWDV�SRO¯WLFDV�
TXH�SHUPLWDQ�VX�VDWLVIDFFLµQ��SRU�FLHUWR��FRQ�XQD�UHGDFFLµQ�PX\�VLPLODU�
D�OD�HPSOHDGD�SRU�OD�&RQVWLWXFLµQ�HVSD³ROD�

/RV�GHUHFKRV�GHSRUWLYRV��FXOWXUDOHV�R�FROHFWLYRV�\�GLIXVRV�VRQ�RWUR�
HMHPSOR�GH�OD�WHVLV�DTX¯�VRVWHQLGD�UHVSHFWR�D�ORV�PLVPRV��OD�SURSLD�&RQVWL�
WXFLµQ�GRPLQLFDQD�DSRUWD�DUJXPHQWRV�FXDQGR�HO�DUW¯FXOR������UHUL«QGRVH�
D�ODV�IXQFLRQHV�GHO�GHIHQVRU�GHO�SXHEOR��GLIHUHQFLD�HQWUH�OD�SURWHFFLµQ�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV�\�GH�ORV�LQWHUHVHV�FROHFWLYRV�\�GLIXVRV�FRQWHQLGRV�
HQ�HVWD�&RQVWLWXFLµQ�\�ODV�OH\HV�

(Q�FRQVHFXHQFLD��VH�HVW£�GHIHQGLHQGR�TXH�OD� OLWHUDWXUD� MXU¯GLFD�� ORV�
MXHFHV�\�HO�7ULEXQDO�&RQVWLWXFLRQDO�WLHQHQ�XQD�DUGXD�ODERU�HQ�5HS¼EOLFD�
'RPLQLFDQD�SDUD�LGHQWLFDU�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�VX�&RQVWLWX�
FLµQ�\�GHVOLQGDUORV�GH�RWUDV�FDWHJRU¯DV�MXU¯GLFDV��(Q�WDQ�LPSRUWDQWH�WDUHD�
TXH�QR�VROR�FRQWDU£Q�FRQ�HO�DSR\R�GH�ODV�WHRUL]DFLRQHV�GRJP£WLFDV����VLQR�
GH�DOJR�P£V�GHFLVLYR��HO�DQ£OLVLV�FRQFUHWR�GH�OD�GHOLPLWDFLµQ�TXH�OD�&RQV�
WLWXFLµQ�UHDOL]D�GHQWUR�GH�FDGD�SUHFHSWR�FRQVWLWXFLRQDO�HQ�VX�UHGDFFLµQ����

�ܓ� 6ROR]£EDO�(FKDYDUU¯D�HVWLPD�TXH�VROR�KD\�XQ�FULWHULR�PDWHULDO�SDUD�LGHQWLFDU�XQ�GHUHFKR�
IXQGDPHQWDO��HO�GH�VX�UHODFLµQ��GHWHUPLQDGD�LGHROµJLFDPHQWH��R�WHµULFDPHQWH��R�KLVWµULFDف�
PHQWH��R�PHGLDQWH�UHIHUHQFLDV�GH�HVWH�WULSOH�RUGHQ��FRQ�OD�GLJQLGDG�\�OD�OLEHUWDG�GH�OD�SHUVRQD�
KXPDQD��/RV�GHUHFKRV�IXQGDPHQWDOHV��FRPR�KD�TXHGDGR�GLFKR��VH�UHHUHQ�D�UHODFLRQHV�
R�£PELWRV�YLWDOHV�LPSUHVFLQGLEOHV��HQ�HO�HVWDGLR�KLVWµULFR�\�FXOWXUDO�HQ�TXH�QRV�PRYHPRV��
SDUD�DVHJXUDU�HO�GHVDUUROOR�HQ�OLEHUWDG�GH�OD�SHUVRQDق��ف$OJXQDV�FXHVWLRQHV�E£VLFDVً��HQ�
5HYLVWD��S�������3DUD�XQD�YLVLµQ�SRVLWLYLVWD��Y«DVH�%DVWLGD�)UHõHGR��7HRU¯D�JHQHUDO��SS��
���\�VV�

�ܔ� 9«DVH�VXSUD�QRWD����LQ�बQH��GRQGH�DO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�QR�OH�KD�TXHGDGR�
P£V�UHPHGLR�TXH�DFXGLU�D�HVWD�W«FQLFD�
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(VWR�QR�VLJQLFD�XQD�GHYDOXDFLµQ�GH�ODV�JXUDV�MXU¯GLFDV�FRQWHQLGDV�HQ�
HO�FDS¯WXOR�,��TXH�QR�VRQ�GHUHFKRV�IXQGDPHQWDOHV��(Q�HVWRV�FDVRV��KDEU£�
TXH�GHFLGLU�VL�FRQ�FDU£FWHU�JHQHUDO�OHV�VRQ�DSOLFDEOHV�HQ�OD�SU£FWLFD�DOJXQDV�
JDUDQW¯DV�QRUPDWLYDV��LQVWLWXFLRQDOHV�\�MXULVGLFFLRQDOHV��6X�MXULGLFLGDG�HVW£�
IXHUD�GH�WRGD�GXGD�SRU�OD�QRUPDWLYLGDG�GLVSXHVWD�SRU�HO�DUW¯FXOR���GH�OD�
&RQVWLWXFLµQ�GRPLQLFDQD�\�SRU�OD�SURFODPDFLµQ�GHO�(VWDGR�GH�GHUHFKR�GHO�
DUW¯FXORܖ����&RVD�GLVWLQWD�HV�TXH�D�YHFHV�VHD� LPSRVLEOH�VX�DSOLFDELOLGDG�
LQPHGLDWD��TXH�VX�HIHFWLYLGDG�SUHFLVH��HQ�GHWHUPLQDGDV�RFDVLRQHV��GH�XQD�
PRGXODFLµQ�D�WUDY«V�GH�OD�OH\��PHGLDQWH�LQWHSRVLWLR�OHJLVODWRULV��\�TXH�HQ�RWURV�
FDVRV�VX�HFDFLD�MXU¯GLFD�VHD�LQWHUSUHWDWLYD�R�VH�FLUFXQVFULED�D�XQD�HFDFLD�
KDELOLWDGRUD�R�UHVWULFWLYD��SURPRYLHQGR�FLHUWDV�DFWXDFLRQHV�GH�ORV�SRGHUHV�
S¼EOLFRV�H�LPSLGLHQGR�RWUDV��DO�LJXDO�TXH�VXFHGH�FRQ�ORV�SULQFLSLRV�UHFWRUHV�
GH�OD�SRO¯WLFD�HFRQµPLFD�\�VRFLDO�GH�OD�&RQVWLWXFLµQ�HVSD³ROD��$XQTXH�FRQ�
PD\RU�SRWHQFLDOLGDG�TXH�HVWRV��FRPR�GHPXHVWUD��D�PRGR�GH�HMHPSOR��HO�
GHUHFKR�D�OD�HGXFDFLµQ�GHO�DUW¯FXOR�����DSDUWDGR�����FXDQGR�VH³DOD�

/D�LQYHUVLµQ�GHO�(VWDGR�HQ�OD�HGXFDFLµQ��OD�FLHQFLD�\�OD�
WHFQRORJ¯D�GHEHU£�VHU�FUHFLHQWH�\�VRVWHQLGD��HQ�FRUUHVSRQ�
GHQFLD�FRQ�ORV�QLYHOHV�GH�GHVHPSH³R�PDFURHFRQµPLFR�GHO�
SD¯V��/D�OH\�FRQVLJQDU£�ORV�PRQWRV�P¯QLPRV�\�ORV�SRU�
FHQWDMHV�FRUUHVSRQGLHQWHV�D�GLFKD�LQYHUVLµQ��(Q�QLQJ¼Q�
FDVR�VH�SRGU£�KDFHU�WUDQVIHUHQFLDV�GH�IRQGRV�FRQVLJQDGRV�
D�QDQFLDU�HO�GHVDUUROOR�GH�HVWDV�£UHDV��

1R�GHEH�PLQXVYDORUDUVH�HVWD� IXQFLµQ�KDELOLWDGRUD�R�UHVWULFWLYD�TXH�
SRGU¯D�OOHYDU�D�OD�LQFRQVWLWXFLRQDOLGDG�GH�GHVDUUROORV�OHJLVODWLYRV�TXH�LQ�
FXPSOLHVHQ�HVWRV�PDQGDWRV�FRQVWLWXFLRQDOHV��HVSHFLDOPHQWH�HQ�HO�FDVR�GH�OD�
HFDFLD�UHVWULFWLYD�FXDQGR�YD�DFRPSD³DGD�GH�PDQGDWRV�FRPR�HO�FRQWHQLGR�
HQ�HO�DUW¯FXORܙܒ��

)LQDOPHQWH��GHQWUR�GHO�£PELWR�PDWHULDO�GH�ODV�JDUDQW¯DV�QRUPDWLYDV�
VH�GHEH�UHVDOWDU�TXH��DXQTXH�HVWDV�VXUJLHURQ�SDUD�SURWHJHU�ORV�GHUHFKRV�\�
OLEHUWDGHV�IXQGDPHQWDOHV��KD\�GRV�TXH��FRPR�VXFHGH�HQ�(VSD³D��SURWHJHQ�
RWUDV�PDWHULDV�TXH�QR�VRQ�GHUHFKRV��GHEHUHV�R�JDUDQW¯DV�GH�DTXHOORV��0H�
UHHUR�D�OD�UHVHUYD�GH�OH\�RUJ£QLFD�\�D�OD�HVSHFLDO�SURWHFFLµQ�TXH�FRQHUH�HO�
SURFHGLPLHQWR�DJUDYDGR�GH�UHIRUPD�TXH�UHTXLHUH�GHO�UHIHU«QGXP�SRSXODU��

�ܕ� 9«DVH�LQࠕD�HO�VHJXQGR�S£UUDIR�GHO�DSDUWDGR�,,,�
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&RQFUHWDPHQWH��HO�DUW¯FXOR�����DPSO¯D�OD�JDUDQW¯D�QRUPDWLYD�GH�OD�UHVHUYD�
GH�OH\�RUJ£QLFD�D�ODV�QRUPDV�TXH�SRU�VX�QDWXUDOH]D�UHJXODQ�

�ً��OD�HVWUXFWXUD�\�RUJDQL]DFLµQ�GH�ORV�SRGHUHV�S¼EOLFRV��
OD�IXQFLµQ�S¼EOLFD��HO�U«JLPHQ�HOHFWRUDO��HO�U«JLPHQ�HFRQµ�
PLFR�QDQFLHUR��HO�SUHVXSXHVWR��SODQLFDFLµQ�H�LQYHUVLµQ�
S¼EOLFD�� OD� RUJDQL]DFLµQ� WHUULWRULDO�� ORV� SURFHGLPLHQWRV�
FRQVWLWXFLRQDOHV��OD�VHJXULGDG�\�GHIHQVD��ODV�PDWHULDV�H[�
SUHVDPHQWH�UHIHULGDV�SRU�OD�&RQVWLWXFLµQ�\�RWUDV�GH�LJXDO�
QDWXUDOH]Dق����

/D�JDUDQW¯D�QRUPDWLYD�TXH�VXSRQH�HVWDEOHFHU�XQ�SURFHGLPLHQWR�GH�
UHIRUPD�FRQVWLWXFLRQDO�P£V� U¯JLGR� VH� HQFXHQWUD�SUHYLVWR� HQ� HO� DUW¯FXOR�
�����FXDQGR�HVWH��DGHP£V�GH�VREUH�GHUHFKRV��JDUDQW¯DV�IXQGDPHQWDOHV�\�
GHEHUHV��YHUVH�VREUHف�HO�RUGHQDPLHQWR�WHUULWRULDO�\�PXQLFLSDO��HO�U«JLPHQ�
GH�QDFLRQDOLGDG��FLXGDGDQ¯D�\�H[WUDƎHU¯D��HO�U«JLPHQ�GH�OD�PRQHGD��\�VREUH�
ORV�SURFHGLPLHQWRV�GH�UHIRUPD�LQVWLWXLGRV�HQ�HVWD�&RQVWLWXFLµQق�

8QD�YH]� UHDOL]DGD� OD�GHOLPLWDFLµQ�FRQFHSWXDO�\�PDWHULDO�� VH�HVW£�HQ�
FRQGLFLRQHV�GH�FRQFOXLU�FRQ�HO�SURIHVRU�&UX]�9LOODOµQ�TXH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�VH�SUR\HFWDQ�VREUH�OD�GLVWLQFLµQ�OHJLVODGRU�FRQVWLWX\HQWH��
OHJLVODGRUHV�FRQVWLWXLGRV��/D�WHQVLµQ�VH�SODVPD�HQ�OD�JDUDQW¯D�HVSHF¯FD�
GH�WRGR�GHUHFKR�IXQGDPHQWDO��OD�YLQFXODFLµQ�HIHFWLYD�GHO�OHJLVODGRU��TXH�
SXHGH�VHU�QHJDWLYD�\�SRVLWLYD����/D�SULPHUD�VXSRQH�XQD�LQWHUGLFFLµQ�TXH�

�ܖ� -RUJH�3UDWV� VLVWHPDWL]D� �ODV�PDWHULDVف H[SUHVDPHQWH� UHIHULGDV� SRU� OD�&RQVWLWXFLµQق�� �TXHف
UHTXLHUHQ�OH\�RUJ£QLFD�SHUR�TXH�HQ�UHDOLGDG�VH�UHFRQGXFHQ��HQ�JUDQ�PHGLGD�D�ODV�PDWHULDV�
UHVHUYDGDV��OD�UHJXODFLµQ�GHO�PDU�WHUULWRULDO��$UWܘ�����\�OD�UHJXODFLµQ�GHO�QRPEUH�\�ORV�O¯PL�
WHV�GH�UHJLRQHV��SURYLQFLDV�\�PXQLFLSLRV��DUW¯FXOR������TXH�VH�FRQHFWDQ�FRQ�OD�RUJDQL]DFLµQ�
WHUULWRULDO��OD�/H\�2UJ£QLFD�GHO�3UHVXSXHVWR��DUW¯FXOR������GLUHFWDPHQWH�FRQHFWDGD�FRQ�OD�
UHJXODFLµQ�GHO�SUHVXSXHVWR��OD�/H\�2UJ£QLFD�GH�ODV�)XHU]DV�$UPDGDV��DUW¯FXOR������\�OD�/H\�
2UJ£QLFD�GH�OD�3ROLF¯D�1DFLRQDO��HMHV�HVHQFLDOHV�GHO�VLVWHPD�GH�VHJXULGDG�\�GHIHQVD��\�OD�/H\�
2UJ£QLFD�GH�OD�$GPLQLVWUDFLµQ�/RFDO��DUW¯FXOR������YLQFXODGD�WDQWR�FRQ�HO�U«JLPHQ�HOHFWRUDO�
FRPR�FRQ�OD�HVWUXFWXUD�\�RUJDQL]DFLµQ�GH� ORV�SRGHUHV�S¼EOLFRV�� OD� IXQFLµQ�S¼EOLFDً�\� OD�
RUJDQL]DFLµQ�HOHFWRUDOق��$GHP£V�FRQVLGHUD��DFHUWDGDPHQWH��TXH�FXDQGR�VH�KDEOD�GHف�RWUDV�
GH�LJXDO�QDWXUDOH]Dف�D�OD�OH\�RUJ£QLFD��OD�&RQVWLWXFLµQ�GRPLQLFDQD�VH�UHHUH�D�ODVف�TXH�HVW«Q�
GLUHFWDPHQWH�\�HVWUHFKDPHQWH�YLQFXODGDVق�FRQ�HVWDV���'HUHFKR��9RO��,��SS�����������

�ܗ� 3HGUR�&UX]�9LOODOµQف��(O�OHJLVODGRU�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق��HQ�$QWRQLR�/µSH]�
3LQD��/D�JDUDQW¯D�FRQVWLWXFLRQDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��$OHPDQLD��(VSD³D��)UDQFLD�H�
,WDOLD���0DGULG��&LYLWDV��������Sܘ�����(VWH�OLEUR�HV�GH�REOLJDGD�FRQVXOWD�SDUD�ORV�VLJXLHQWHV�
DSDUWDGRV��DV¯�FRPR�0HGLQD�*XHUUHUR��/D�YLQFXODFLµQ�QHJDWLYD�GHO�OHJLVODGRU�D�ORV�GHUHFKRV�
IXQGDPHQWDOHV��0DGULG��0F*UDZ�+LOO�����ܕ



194 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

LGHQWLFD�XQ�£PELWR�PDWHULDO�YHGDGR�D�ORV�OHJLVODGRUHV�FRQVWLWXLGRV��TXH�
YD� GHVGH� OD� SURKLELFLµQ�GH� UHIRUPDU� ORV� GHUHFKRV�� FDPSR� UHVHUYDGR� DO�
OHJLVODGRU�FRQVWLWX\HQWH�FRQVWLWXLGR��D�OD�LQGLVSRQLELOLGDG�GHO�FRQWHQLGR�
HVHQFLDO�\�HO�UHVSHWR�DO�SULQFLSLR�GH�SURSRUFLRQDOLGDG�FXDQGR�HO�OHJLVODGRU�
HVWDEOHFH�FRQ�FDU£FWHU�JHQHUDO�ORV�O¯PLWHV�GH�ORV�GHUHFKRV��/D�VHJXQGD��R�
YLQFXODFLµQ�SRVLWLYD��LPSOLFD�XQD�KDELOLWDFLµQ�DO�OHJLVODGRU��FRQ�H[FOXVLµQ�
GH�RWURV�SRGHUHV�QRUPDWLYRV��SDUD�UHJXODU�SRU�OH\�RUJ£QLFD�ORV�GHUHFKRV�
\�OLEHUWDGHV�\�UHJXODU�D�WUDY«V�GH�OH\�RUGLQDULD�VX�HMHUFLFLR��(VWDV�FLQFR�
JDUDQW¯DV�QRUPDWLYDV�VH�FRPSOHPHQWDQ�FRQ�OD�YLQFXODFLµQ�GH�ORV�SRGHUHV�
S¼EOLFRV�D�ORV�GHUHFKRV��HV�GHFLU��FRQ�VX�HFDFLD�MXU¯GLFD�LQPHGLDWD�

,,,��� /D�HΘFDFLD�MXU®GLFD�LQPHGLDWD

/D�HFDFLD�MXU¯GLFD�LQPHGLDWD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�GLVSXHVWD�
SRU�HO�DUW¯FXOR����LQ�बQH�GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD�VH�FRUUHVSRQGH�
FRQ�HO�DUW¯FXORܒ����GH� OD�&RQVWLWXFLµQ�HVSD³ROD�FXDQGR�HVWDEOHFH�TXH�
�ORV�GHUHFKRV�\�OLEHUWDGHV�UHFRQRFLGRV�HQ�HO�FDS¯WXOR�,,�GHO�SUHVHQWH�W¯WXORف
YLQFXODQ�D�WRGRV�ORV�SRGHUHV�S¼EOLFRVق��$PEDV�FRQVWLWXFLRQHV�VRQ�WULEXWDULDV�
GHO�DUW¯FXOR��|�GH�OD�/H\�)XQGDPHQWDO�GH�%RQQ��TXH�VH³DOD��RV�VLJXLHQ/ف�
WHV�GHUHFKRV�IXQGDPHQWDOHV�YLQFXODQ�D�ORV�SRGHUHV�/HJLVODWLYR��(MHFXWLYR�
\�-XGLFLDO�D�W¯WXOR�GH�GHUHFKR�GLUHFWDPHQWH�DSOLFDEOHق��DO�LJXDO�TXH�VXFHGH�
FRQ�HO�DUW¯FXORܡ���GH�OD�&RQVWLWXFLµQ�SRUWXJXHVD�TXH�PDQLHVWD��RV/ف�
SUHFHSWRV�FRQVWLWXFLRQDOHV�UHODWLYRV�D�ORV�GHUHFKRV��OLEHUWDGHV�\�JDUDQW¯DV�VRQ�
GLUHFWDPHQWH�DSOLFDEOHV�D�ODV�HQWLGDGHV�S¼EOLFDV�\�SULYDGDV�\�YLQFXODQ�D�HVWDVق�

6X�HFDFLD�MXU¯GLFD�LQPHGLDWD�VH�GHVSUHQGH�GHO�DUW¯FXORܗ����FXDQGR�
HVWDEOHFH�TXH��RV�GHUHFKRV�IXQGDPHQWDOHV�YLQFXODQ�D�WRGRV�ORV�SRGHUHV/ف�
S¼EOLFRV��ORV�FXDOHV�GHEHQ�JDUDQWL]DU�VX�HIHFWLYLGDG�HQ�ORV�W«UPLQRV�HVWD�
EOHFLGRV�SRU�OD�SUHVHQWH�&RQVWLWXFLµQ�\�SRU�OD�OH\ق��(VWR�GHEH�HQWHQGHUVH�
FRPR�XQD�FRQFUHFLµQ�GHO�JHQ«ULFR�PDQGDWR�GHO�DUW¯FXOR����

6XSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��7RGDV�ODV�SHUVRQDV�\�ORV�
µUJDQRV�TXH�HMHUFHQ�SRWHVWDGHV�S¼EOLFDV�HVW£Q�VXMHWRV�D�OD�
&RQVWLWXFLµQ��QRUPD�VXSUHPD�\�IXQGDPHQWR�GHO�RUGHQD�
PLHQWR�MXU¯GLFR�GHO�(VWDGR��6RQ�QXORV�GH�SOHQR�GHUHFKR�
WRGD�OH\��GHFUHWR��UHVROXFLµQ��UHJODPHQWR�R�DFWR�FRQWUDULR�
D�HVWD�&RQVWLWXFLµQ��



195
Garantías normativas y su eficacia jurídica

José Luis García Guerrero
Catedrático de la Universidad Castilla-La Mancha (Albacete), España

Pr
im

er
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�

(VWH� SUHFHSWR� HV�� VLQ� GXGD�� OD� H[SUHVLµQ�P£V� GHFLGLGD� GHO� FDU£FWHU�
QRUPDWLYR�GH�OD�&RQVWLWXFLµQ��3RU�¼OWLPR��WDPSRFR�SXHGH�ROYLGDUVH�HO�
DUW¯FXOR����GDGD�OD�QHFHVLGDG�GH�LQWHUUHODFLRQDU�HO�(VWDGR�GH�GHUHFKR�FRQ�
ORV�GHUHFKRV�IXQGDPHQWDOHV��WDO�\�FRPR�PDQLIHVWµ�HO�7ULEXQDO�&RQVWLWX�
FLRQDO�HVSD³RO�HQ�OD�67&����������)-���|��FDVR�3LWDUFK���ORV�GHUHFKRV�\�
OLEHUWDGHV� IXQGDPHQWDOHVف�YLQFXODQ�D� WRGRV� ORV�SRGHUHV�S¼EOLFRV� �$UWV��
�\���GH�OD�&RQVWLWXFLµQ��\�TXH�VRQ�RULJHQ�LQPHGLDWR�GH�GHUHFKRVܒ��\��ܘ
GH�REOLJDFLRQHV��\�QR�PHURV�SULQFLSLRV�SURJUDP£WLFRVق��(FDFLD�MXU¯GLFD�
UHLWHUDGD� HVSHF¯FDPHQWH� SRU� HO� DUW¯FXOR� ��ܓ�� �RV/ف WUDWDGRV�� SDFWRV� \�
FRQYHQFLRQHV�UHODWLYDV�D�GHUHFKRV�KXPDQRV��VXVFULWRV�\�UDWLFDGRV�SRU�HO�
(VWDGR�GRPLQLFDQR�WLHQHQ� MHUDUTX¯D�FRQVWLWXFLRQDO�\� VRQ�GH�DSOLFDFLµQ�
GLUHFWD�H�LQPHGLDWD�SRU�ORV�WULEXQDOHV�\�GHP£V�µUJDQRV�GHO�(VWDGRق�

/D�UHLWHUDFLµQ�HQFXHQWUD�VX�H[SOLFDFLµQ�HQ�HO�GHVHR�GHO�FRQVWLWX\HQWH�GH�
UHVDOWDU�OD�LPSRUWDQFLD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��D�OD�SDU�TXH�GHUHFKRV�
VXEMHWLYRV�WLHQHQ�OD�VLJQLFDFLµQ�GH�HOHPHQWRV�HVHQFLDOHV�GHO�RUGHQDPLHQWR�
\�IXQGDPHQWR�GHO�(VWDGR�GRPLQLFDQR��(Q�HIHFWR��HO�DUW¯FXOR���IXQGDPHQWD�
OD�&RQVWLWXFLµQ�HQ�OD�LQGLVROXEOH�XQLGDG�GH�OD�QDFLµQ�\�HQف�HO�UHVSHWR�D�
OD�GLJQLGDG�KXPDQDق��TXH�LQGXGDEOHPHQWH�VH�FRQFUHWL]D�HQ�XQ�HOHQFR�GH�
GHUHFKRV�IXQGDPHQWDOHV��HO�DUW¯FXOR���SURFODPD�D�5HS¼EOLFD�'RPLQLFDQD�
FRPR�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKRف��IXQGDGR�HQ�HO�UHVSHWR�D�
OD�GLJQLGDG�KXPDQDق�\�HQ�ORVف�GHUHFKRV�IXQGDPHQWDOHVق��QDOPHQWH��HO�
DUW¯FXOR���GLVSRQH�FRPRف�IXQFLµQ�HVHQFLDO�GHO�(VWDGR��OD�SURWHFFLµQ�HIHFWLYD�
GH�ORV�GHUHFKRV�GH�OD�SHUVRQDف�\�قHO�UHVSHWR�GH�VX�GLJQLGDGق�

(VWD�FRQFHSFLµQ�UHLWHUDWLYD�HV�DQ£ORJD�D�OD�FRQWHQLGD�HQ�OD�&RQVWLWX�
FLµQ�HVSD³ROD��SRU�OR�TXH�OH�VHU¯D�DSOLFDEOH�OD�DUPDFLµQ�FRQWHQLGD�HQ�OD�
67&����������)-��|��

�ً��VX�DSOLFDELOLGDG�LQPHGLDWD�QR�WHQGU£�P£V�H[FHSFLR�
QHV�TXH�DTXHOORV�FDVRV�HQ�TXH�DV¯�OR�LPSRQJD�OD�SURSLD�
&RQVWLWXFLµQ�R�HQ�TXH�OD�QDWXUDOH]D�PLVPD�GH�OD�QRUPD�
LPSLGD�FRQVLGHUDUOD�LQPHGLDWDPHQWH�DSOLFDEOH�>ً@�FXDQGR�
VH�RSHUD�FRQ�HVD�UHVHUYD�GH�FRQJXUDFLµQ�OHJDO�HO�PDQGDWR�
FRQVWLWXFLRQDO�SXHGH�QR�WHQHU��KDVWD�TXH�OD�UHJXODFLµQ�VH�
SURGX]FD��P£V�TXH�XQ�P¯QLPR�FRQWHQLGR�TXH�>ً@�KD�GH�
VHU�SURWHJLGR��\D�TXH�GH�RWUR�PRGR�>ً@�VH�SURGXFLU¯D�OD�
QHJDFLµQ�UDGLFDO�GH�XQ�GHUHFKR�TXH�JR]D�GH�OD�P£[LPD�SUR�
WHFFLµQ�FRQVWLWXFLRQDO�HQ�QXHVWUR�RUGHQDPLHQWR�MXU¯GLFR��
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3DUD�HYLWDU�LQFXUULU�HQ�HVWH�SUREOHPD�TXH�D�YHFHV�SODQWHD�OD�HFDFLD�
MXU¯GLFD�LQPHGLDWD��\�TXH�OD�67&���������WUDWµ�GH�VROXFLRQDU�HQ�(VSD³D��
HO�FRQVWLWX\HQWH�GRPLQLFDQR��WUDV�SURFODPDU�OD�YLQFXODFLµQ�GH�ORV�SRGHUHV�
S¼EOLFRV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�HO�DUW¯FXORܗ�����D³DGH�LQ�QH��
UHYHODGRUDPHQWH�� TXH� DTXHOORV� �GHEHQف JDUDQWL]DU� VX� HIHFWLYLGDG� HQ� ORV�
W«UPLQRV�HVWDEOHFLGRV�SRU�OD�SUHVHQWH�&RQVWLWXFLµQ�\�SRU�OD�OH\ق��OR�TXH�
SHUPLWH�DO�LQW«USUHWH�DFXGLU�D�OD�QRUPD�QRUPDUXP�\�D�OD�OH\�SDUD�GHWHUPL�
QDU�OD�HFDFLD�MXU¯GLFD�FRQFUHWD�GH�XQ�SUHFHSWR�FRQVWLWXFLRQDO��VXSHUDQGR�
DV¯�ORV�SUREOHPDV�TXH�KD�SODQWHDGR�OD�&RQVWLWXFLµQ�HVSD³ROD�DO�7ULEXQDO�
&RQVWLWXFLRQDO�D�OD�KRUD�GH�FRQIHULU�HFDFLD�MXU¯GLFD�LQPHGLDWD��GLUHFWD�
PHQWH�HPDQDGD�GHO�WH[WR�FRQVWLWXFLRQDO��D�DOJXQRV�GHUHFKRV�IXQGDPHQWDOHV��
FRPR�VH�SXHGH�REVHUYDU�HQ�OD�VXSUD�QRWD�D�SLH�GH�S£JLQD�1R�����\�HO�WH[WR�
TXH�OH�VLUYH�GH�EDVH��

(O� DUW¯FXOR� ��ܗ� VH³DOD� RPQLFRPSUHQVLYDPHQWH� TXH� ORV� GHUHFKRV�
IXQGDPHQWDOHV�YLQFXODQ�Dف�WRGRV�ORV�SRGHUHV�S¼EOLFRVق��SHUR�QR�OR�KD�
FHQ�FRQ�FDGD�XQR�GH�HOORV�GH�OD�PLVPD�IRUPD��SRU�OR�TXH�VHU£�QHFHVDULR�
XQ�H[DPHQ�SDUWLFXODUL]DGR��(O�3RGHU�/HJLVODWLYR�VH�HQFXHQWUD�YLQFXODGR�
SRVLWLYD�\�QHJDWLYDPHQWH��/D�YHUWLHQWH�VHJXQGD�LPSOLFD�TXH�HO�OHJLVODGRU�
QR�SXHGH�UHDOL]DU�UHJXODFLRQHV�FRQWUDULDV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV��R�
TXH�FRQFXOTXHQ�VX�FRQWHQLGR�HVHQFLDO��R�TXH�QR�UHVSHWHQ�HO�SULQFLSLR�GH�
SURSRUFLRQDOLGDG�DO�HVWDEOHFHU�ORV�O¯PLWHV�GH�ORV�GHUHFKRV��/D�SULPHUD�H[LJH�
XQD�DFWXDFLµQ�GHFLGLGD�HQ�VX�WXWHOD��TXH�HQ�SDODEUDV�GH�OD�67&����������
GH��)-��l��VLJQLFDف�OD�REOLJDFLµQ�SRVLWLYD�GH�FRQWULEXLU�D�OD�HIHFWLYLGDG�
GH� WDOHV�GHUHFKRV�� \�GH� ORV�YDORUHV�TXH� UHSUHVHQWDQ>ً@�REOLJDFLµQ�TXH�
DGTXLHUH�HVSHFLDO�UHOHYDQFLD�DOO¯�GRQGH�XQ�GHUHFKR�R�YDORU�IXQGDPHQWDO�
TXHGDU¯D�YDF¯R�GH�QR�HVWDEOHFHUVH�ORV�VXSXHVWRV�SDUD�VX�GHIHQVDق��$�ORV�
µUJDQRV�MXULVGLFFLRQDOHV�GHO�3RGHU�-XGLFLDO�FRUUHVSRQGH�YHODU�SRU�VX�H�
FDFLD� LQPHGLDWD�D�WUDY«V�GH� OD�WXWHOD� MXGLFLDO�HIHFWLYD��HO�K£EHDV�GDWD��HO�
K£EHDV�FRUSXV�R�OD�DFFLµQ�GH�DPSDUR��GH�ORV�DUW¯FXORV����D�����VHJ¼Q�ORV�
FDVRV��0£V�JHQHUDOPHQWH��VRQ�ORV�HQFDUJDGRV�GH�JDUDQWL]DU�OD�DSOLFDELOLGDG�
LQPHGLDWD�GH�ORV�PDQGDWRV�\�SULQFLSLRV�FRQVWLWXFLRQDOHV��3RU�HOOR��DQWH�
XQD�QRUPD�SUHFRQVWLWXFLRQDO�R�SRVFRQVWLWXFLRQDO�FRQWUDULD�DO�WH[WR�IXQ�
GDPHQWDO��GHEHQ�SURFHGHU�D�VX�LQDSOLFDFLµQ��(O�3RGHU�(MHFXWLYR�WDPEL«Q�
VH�HQFXHQWUD�YLQFXODGR�HQ�HO�HMHUFLFLR�GH�VX�SRWHVWDG�UHJODPHQWDULD��HQ�
W«UPLQRV�VLPLODUHV�DXQTXH�P£V�HVWULFWRV�TXH�HO�OHJLVODGRU��DGHP£V��GHEHQ�
FRQVLGHUDUVH�LQDSOLFDEOHV�ODV�QRUPDV�UHJODPHQWDULDV�SUHFRQVWLWXFLRQDOHV�\�
SRVFRQVWLWXFLRQDOHV�FRQWUDULDV�D�OD�1RUPD�)XQGDPHQWDO����
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)LQDOPHQWH��DXQTXH�HO�DUW¯FXOR����TXH�HV�OD�PDQLIHVWDFLµQ�P£V�DFD�
EDGD�GH�OD�QRUPDWLYLGDG�GH�OD�&RQVWLWXFLµQ��QR�LQFOX\H�H[SUHVDPHQWH�D�
ORV�FLXGDGDQRV��V¯�SDUHFH�KDFHUOR�HO�����FXDQGR�KDEOD�GH�VDWLVIDFFLµQ�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�HQWH�D�VXMHWRV�REOLJDGRV�R�GHXGRUHV�GH�ORV�
PLVPRV��0£V�FODUDPHQWH��HO�DUW¯FXOR����FXDQGR�SHUPLWH�OD�DFFLµQ�GH�K£EHDV�
GDWD�HQ�UHJLVWURV�R�EDQFRV�GH�GDWRV�SULYDGRV��\�VLQ�QLQJXQD�GXGD��OD�DFFLµQ�
GH�DPSDUR�GHO�DUW¯FXOR����TXH�SURWHJH�HQWH�D�FXDOTXLHU�YXOQHUDFLµQ�R�
DPHQD]D�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�SRU�DFFLµQ�X�RPLVLµQ�QR�VROR�GH�
WRGD�DXWRULGDG�S¼EOLFD�VLQR�GH�SDUWLFXODUHV��FRQ�OR�TXH�VH�JDUDQWL]D�OD�H�
FDFLD�MXU¯GLFD�LQPHGLDWD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�ODV�UHODFLRQHV�
HQWUH�SDUWLFXODUHV�

(Q�FRQFOXVLµQ��FRPR�VH³DOD�HO�SURIHVRU�3ULHWR�6DQFK¯V��HO�UHFRQRFL�
PLHQWR�FRQVWLWXFLRQDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�LPSOLFD�TXH��DO�HQ�
FRQWUDUVH�UHFRJLGRV�HQ�XQD�QRUPD�MXU¯GLFD��HQ�HVWH�FDVR�FRQVWLWXFLRQDO��VH�
LPSRQHQ�D�ODV�GHP£V�QRUPDV�SUHFHGHQWHV��TXH�KDEU£Q�GH�VHU�LQWHUSUHWDGDV�
GH�FRQIRUPLGDG�FRQ�DTXHOORV��\�VL�HVWR�QR�IXHUD�SRVLEOH��VHU£Q�H[SXOVDGDV�
GHO�RUGHQDPLHQWR�MXU¯GLFR��DO�KDOODUVH�UHFRQRFLGRV�HQ�OD�&RQVWLWXFLµQ��HQ�
FXDQWR�QRUPD�QRUPDUXP�GHO�VLVWHPD�MXU¯GLFR��YLQFXODQ�D�WRGRV�ORV�SRGHUHV�
S¼EOLFRV��\�HQ�HVSHFLDO�DO�3RGHU�/HJLVODWLYR��OD�DXVHQFLD�GHO�GHELGR�GHVDUUROOR�
OHJLVODWLYR�SRGU£�GLFXOWDU��SHUR�QXQFD�LPSHGLU�VX�HMHUFLFLR��QDOPHQWH��
ORV�GHUHFKRV�QR�VROR�GHHQGHQ�HO�VWDWXV�VXEMHWLYR�GH�VXV�WLWXODUHV��VLQR�TXH�
FRQVWLWX\HQ�FULWHULRV�KHUPHQ«XWLFRV�SUHIHUHQWHV�TXH�KDQ�GH�VHU�WHQLGRV�HQ�
FXHQWD�HQ�WRGD�RSHUDFLµQ�GH�FUHDFLµQ�R�DSOLFDFLµQ�GHO�GHUHFKR����

IV.  La reserva de ley impropia

/D�UHVHUYD�GH�OH\�HQ�HO�HVSDFLR�FRQWLQHQWDO�HXURSHR�HV�XQD�FDWHJRU¯D�
FUHDGD�HQ�HO�PDUFR�GH�ODV�PRQDUTX¯DV�FRQVWLWXFLRQDOHV�HXURSHDV����3DUD�

�ܘ� /D�HVWUXFWXUD�GH�XQD�GLIHUHQWH�YLQFXODFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�DQWH�HO�SRGHU�
OHJLVODWLYR��MXGLFLDO�\�HMHFXWLYR�VLJXH�D�'H�(VWHEDQ�\�*RQ]£OH]�7UHYõDQR��&XUVR�GH�GHUHFKR��
9RO��,,��SS������\�VV�

���� /XLV�3ULHWR�6DQFK¯V��(VWXGLRV�VREUH�GHUHFKRV�IXQGDPHQWDOHV��0DGULG��'HEDWH�������
�ܐ� (Q�6ROR]£EDO�(FKDYDUU¯D��ف$OJXQDV�FXHVWLRQHV�E£VLFDVً���S�������SXHGH�FRQVXOWDUVH�HO�RULJHQ�

GH�OD�UHVHUYD�GH�OH\�HQ�OD�PRQDUTX¯D�FRQVWLWXFLRQDO�\�GRFWULQDULD��DV¯�FRPR�VX�VXEVLVWHQFLD�
HQ�UHJ¯PHQHV�GH�SDUODPHQWDULVPR�HTX¯YRFR�R�GXDOLVWDV��6REUH�VX�LPSRUWDQFLD�UHVSHFWR�DO�
SULQFLSLR�GH�OHJDOLGDG�Y«DVH�GHO�PLVPR�DXWRU�VX�OHFFLµQف�(O�(VWDGR�GH�GHUHFKRق�HQ�$SXQWHV�
GH�F£WHGUD�
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FRPSUHQGHUOD�FDEDOPHQWH��HV�QHFHVDULR�UHSDUDU�HQ�ODV�UHODFLRQHV�HQWUH�OD�
&RURQD�\� OD�VREHUDQ¯D�� OR�QRV�SHUPLWH�GLVFHUQLU� ORV�GLIHUHQWHV�WLSRV�GH�
PRQDUTX¯D�TXH�VH�KDQ�FRQRFLGR��(Q�OD�DEVROXWD��OD�VREHUDQ¯D�UHVLGH�HQ�
HO�PRQDUFD��(Q�OD�OLPLWDGD�WDPEL«Q��DXQTXH�HO�UH\�FHGH�YROXQWDULDPHQWH�
FLHUWDV�FRPSHWHQFLDV�D�VXV�V¼EGLWRV�\�VLHPSUH�WLHQH�HO�SRGHU�GH�UHFXSH�
UDUODV��(Q� OD�PRQDUTX¯D� FRQVWLWXFLRQDO��TXH� HV� OD�TXH� DTX¯� LQWHUHVD�� OD�
VREHUDQ¯D�HVW£�FRPSDUWLGD�HQWUH�OD�&RURQD�\�HO�3DUODPHQWR��UHSUHVHQWDQWH�
GH�OD�QDFLµQ��HO�UH\�HMHUFH�VX�VREHUDQ¯D�HQ�FLHUWRV�£PELWRV�PDWHULDOHV�HQ�
YLUWXG�GH�VX�SRGHU�GH�RUGHQDQ]D�R�LXV�GLVSHQVDGL�D�WUDY«V�GH�XQ�JRELHUQR�
UHVSRQVDEOH�DQWH�«O��TXH�RSHUD�D�WUDY«V�GH�QRUPDV�UHJODPHQWDULDV��HO�3DU�
ODPHQWR�DFW¼D�VX�VREHUDQ¯D�PHGLDQWH�OH\HV��UHJODPHQWR�\�OH\�VH�VLW¼DQ�HQ�
XQ�PLVPR�SODQR�MHU£UTXLFR��HO�SULPHUR�H[SUHVLµQ�GH�OD�VREHUDQ¯D�GHO�UH\��
OD�VHJXQGD�GHO�3DUODPHQWR��6H�WUDWD�GH�XQD�GLVWULEXFLµQ�GH�FRPSHWHQFLDV�
HQWUH�DPERV�SRGHUHV�HQ�O¯QHD��SDUD�HQWHQGHUQRV�FRQ�OR�TXH�VXFHGH�HQ�ORV�
(VWDGRV�FRPSXHVWRV�HQWUH�HO�SRGHU�FHQWUDO�\�ORV�HQWHV�WHUULWRULDOHV�SHULI«�
ULFRVظ�VHDQ�HVWRV�(VWDGRV��SURYLQFLDV��O¦QGHU�R�FRPXQLGDGHV�DXWµQRPDV��
(Q�HVWH�FRQWH[WR��VXUJH�OD�FDWHJRU¯D�UHVHUYD�GH�OH\��TXH�TXLHUH�VLJQLFDU�
TXH�XQD�YH]�TXH�HO�3DUODPHQWR�UHJXOD�XQD�PDWHULD�PHGLDQWH�XQD�OH\��HVWD�
HQ�HO�IXWXUR�VROR�SRGU£�VHU�QRUPDGD�SRU�ORV�UHSUHVHQWDQWHV�GH�OD�QDFLµQ��
HVWR� HV�� HVH� £PELWR�PDWHULDO� TXHGD� SHUPDQHQWHPHQWH� VXVWUD¯GR� GH� OD�
FRPSHWHQFLD�GHO�JRELHUQR�GHO�UH\��SRU�HVWD�UD]µQ�VH�GLFH�TXH�HVD�PDWHULD�
WLHQH�UHVHUYD�GH�OH\�����

(YLGHQWHPHQWH�� OD�KLVWRULD�GH� ODV�PRQDUTX¯DV�FRQVWLWXFLRQDOHV�HV� OD�
GLVSXWD�GHO�3DUODPHQWR�HQWH�DO�PRQDUFD�SDUD�LQFUHPHQWDU�ORV�£PELWRV�
PDWHULDOHV�VXMHWRV�D�UHVHUYD�GH�OH\��UHHMR��D�VX�YH]��GH�OD�OXFKD�SRU�OD�VREH�
UDQ¯D�HQWUH�ORV�GHIHQVRUHV�GHO�DQWLJXR�U«JLPHQ�\�ORV�SDUWLGDULRV�GHO�FRQV�
WLWXFLRQDOLVPR�OLEHUDO��HQWUH�HO�SULQFLSLR�PRQ£UTXLFR�\�HO�GHPRFU£WLFR���

�ܑ� 'H�2WWR�3DUGR���TXH�UHODWD�FRPR�OD�UHVHUYD�GH�OH\�VH�HVWDEOHFH�SDUD�DVHJXUDU�TXH�OD�DFWXDFLµQ�
GH�XQD�DGPLQLVWUDFLµQ�GHSHQGLHQWH�GHO�UH\�VREUH�FLHUWRV�ELHQHV�GH�ORV�LQGLYLGXRV�VROR�SRG¯D�
WHQHU�OXJDU�FRQ�OD�SUHYLD�DXWRUL]DFLµQ�GH�«VWRV�D�WUDY«V�GH�OD�OH\��VLW¼D��HQ�FRQVHFXHQFLD��VX�
RULJHQ�HQ�OD�&DUWD�0DJQD�\��SRVWHULRUPHQWH��HQ�OD�PRQDUTX¯D�FRQVWLWXFLRQDO�JHUP£QLFD��
�'HUHFKR���S������

�ܒ� 1R�GHMD�GH�VRUSUHQGHU�OD�LPSRUWDQFLD�GH�HVWD�SXJQD�HQ�HO�FRQVWLWXFLRQDOLVPR�DFWXDO��1X�
PHURVRV�FRQFHSWRV�\� FDWHJRU¯DV� MXU¯GLFDV� VLJXHQ� LQFRPSUHQVLEOHPHQWH� LPSUHJQDGDV�GHO�
SULQFLSLR�PRQ£UTXLFR��/D�SUHRFXSDFLµQ�VREUH�OD�PDWHULD�VXUJLµ�GHO�HS¯ORJR�GH�0DQXHO�
$UDJµQ�5H\HV��DO�PDJQ¯FR�OLEUR�GH��QJHO�*DUURUHQD�0RUDOHV��5HSUHVHQWDFLµQ�SRO¯WLFD�\�
&RQVWLWXFLµQ�GHPRFU£WLFD��&XDGHUQRV�&LYLWDV��0DGULG��������SS��������9«DVH�VREUH�HVWH�SULQ�
FLSLR�OD�OLWHUDWXUD�MXU¯GLFD�DOHPDQD�FLWDGD�SRU�(GXDUGR�*DUF¯D�GH�(QWHUU¯D��/D�&RQVWLWXFLµQ�
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(O�QDO�GH�HVWH�HQHQWDPLHQWR�FRQGXMR��HQ�DTXHOORV�OXJDUHV�HQ�TXH�QR�
GHVDSDUHFLµ�OD�&RURQD��D�OD�PRQDUTX¯D�SDUODPHQWDULD��GRQGH�OD�VREHUDQ¯D�
UHVLGH�HQ�HO�SXHEOR��TXH�OD�HMHUFH�D�WUDY«V�GH�VX�UHSUHVHQWDQWH�GLUHFWR��HO�
3DUODPHQWR��PHGLDQWH�OH\HV��TXH�VH�XELFDQ�HQ�OD�F¼VSLGH�GHO�RUGHQDPLHQWR�
MXU¯GLFR��(O�UHJODPHQWR�SDVD�D�VHU�XQD�QRUPD�MHU£UTXLFDPHQWH�VXERUGL�
QDGD�D�OD�OH\��SURGXFLGD�SRU�XQ�JRELHUQR�QRPEUDGR�SRU�HO�3DUODPHQWR��
/D�&RURQD��FXDQGR�VXEVLVWH��SDVD�D�VHU�XQ�VLPSOH�µUJDQR�FRQVWLWXFLRQDO��
GRWDGR� VROR�GH� DTXHOODV� IXQFLRQHV� FRQIHULGDV�SRU� OD�&RQVWLWXFLµQ��TXH�
QRUPDOPHQWH�VRQ�VLPEµOLFDV��UHSUHVHQWDWLYDV��PRGHUDGRUDV�R�DUELWUDOHV�

FRPR�QRUPD�\�HO�7ULEXQDO�&RQVWLWXFLRQDO��&LYLWDV��0DGULG��������S��������DV¯�FRPR�ODV�SS��
������\����������TXH�MXQWR�DO�WUDEDMR�GH�%ODQFR�9DOG«Vظ�FLWD�VXSUD�QRWD�D�SLH�GH�S£JLQD�
1Rظ������LQVSLUDQ�HVWDV�UHH[LRQHV�\�ODV�SULPHUDV�O¯QHDV�GHO�DSDUWDGR�SULPHUR�

'U�� -RV«�/XLV�*DUF¯D�*XHUUHUR�� FDWHGU£WLFR�GH� OD�8QLYHUVLGDG�&DVWLOOD�/D�0DQFKD��
$OEDFHWH��(VSD³D�
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/DV�GLFXOWDGHV�GHO�FRQVWLWXFLRQDOLVPR�PRGHUQR�SDUD�FUHDU�FDWHJRU¯DV�
QXHYDV�TXH�H[SOLTXHQ�ODV�QXHYDV�UHDOLGDGHV�VRFLDOHV�KDQ�OOHYDGR�D�DFX³DU�HO�
W«UPLQRف�HYROXFLµQ�GH�FRQFHSWRV�MXU¯GLFR�FRQVWLWXFLRQDOHVق��OR�TXH�PXFKDV�
YHFHV�TXLHUH�GHFLU�TXH�DQWH�OD�LQFDSDFLGDG�GH�FUHDU�XQD�QXHYD�FDWHJRU¯D�
MXU¯GLFD��VH�VRPHWH�D�PRGLFDFLRQHV�XQD�DQWLJXD��(VWR�HV�OR�TXH�VH�HVWLPD�
TXH�VXFHGH�FRQ�OD�UHVHUYD�GH�OH\�HQ�FXDQWR�JDUDQW¯D�QRUPDWLYD��TXH�GHQR�
PLQDPRV�LPSURSLD�SDUD�GLIHUHQFLDUOD�GH�OD�RULJLQDULD�GHVDUUROODGD��FRPR�
VH�KD�UHVH³DGR��HQ�HO�PDUFR�GH�OD�PRQDUTX¯D�FRQVWLWXFLRQDO��/D�UHVHUYD�
GH�OH\�LPSURSLD�QR�VLJQLFD�TXH�XQD�GHWHUPLQDGD�PDWHULD�VH�DWULEX\D�DO�
3DUODPHQWR��HVR�VXFHG¯D�VROR�HQ�ODV�PRQDUTX¯DV�FRQVWLWXFLRQDOHV��KR\�HVD�
YLVLµQ�FDUHFH�GH�VHQWLGR��SXHV�HQ�XQD�PRQDUTX¯D�SDUODPHQWDULD�OD�OH\��FRQ�
ORV�O¯PLWHV�GH�OD�&RQVWLWXFLµQ��OR�SXHGH�WRGR�HQ�FXDQWR�H[SUHVLµQ�P£V�
FXDOLFDGD�GHO�UHSUHVHQWDQWH�GLUHFWR�GHO�VREHUDQR��6X�VLJQLFDGR�UHVLGH�
HQ�REOLJDU�D�TXH�XQD�GHWHUPLQDGD�PDWHULD��SRU�VX�LPSRUWDQFLD��VHD�REOL�
JDWRULDPHQWH�UHJXODGD�SRU�HO�3DUODPHQWR�PHGLDQWH�OH\��FRQ�H[FOXVLµQ�GH�
FXDOTXLHU�RWUR�WLSR�GH�QRUPD�MXU¯GLFD�R�SRGHU�

3DUD�VHJXLU�FRPSUHQGLHQGR�FDEDOPHQWH�OD�UHVHUYD�GH�OH\�LPSURSLD��HV�
QHFHVDULR�DFXGLU�QXHYDPHQWH�D�OD�KLVWRULD�FRQVWLWXFLRQDO�\�DO�PDUFR�HQ�TXH�
VXUJH�HVWD�JDUDQW¯D�QRUPDWLYD��ORV�GHUHFKRV�IXQGDPHQWDOHV��/D�LQVWLWXFLµQ�
QR�HV�DMHQD�D�OD�FRQWLHQGD�HQWUH�ORV�GHIHQVRUHV�GHO�DQWLJXR�U«JLPHQ�\�ORV�
OLEHUDOHV��SDUWLGDULRV�GHO�FRQFHSWR�UDFLRQDO�QRUPDWLYR�GH�FRQVWLWXFLµQ��/D�
QDWXUDOH]D�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�GHVFDQVDED�HQ�VX�SURFODPDFLµQ�
\�HQ�SUHVHUYDU�XQRV�£PELWRV�GH� OLEHUWDG�HQWH�D� WRGD� LQWHUYHQFLµQ�GHO�
SRGHU� S¼EOLFR��(O� WLHPSR�GHPRVWUµ� OD� LQYLDELOLGDG� GH� HVWD� FRQFHSFLµQ�
SDUD�JDUDQWL]DU�VX�HIHFWLYD�YLJHQFLD�HQ�OD�VRFLHGDG��&RPR�VH�KD�UHVH³DGR�
HQ�HO�SULPHU�DSDUWDGR��QR�HUD�VXFLHQWH�VX�VLPSOH�SURFODPDFLµQ�HQ�XQD�
GHFODUDFLµQ�GH�GHUHFKRV��QL�VLTXLHUD�VX�MXULGLFDFLµQ�HQ�ODV�FRQVWLWXFLRQHV�
UDFLRQDO�QRUPDWLYDV�VLQR�TXH�KXER�TXH�DFXGLU�D�XQ�FRPSOHMR�FRƎXQWR�GH�
JDUDQW¯DV�MXULVGLFFLRQDOHV��LQVWLWXFLRQDOHV�\�QRUPDWLYDV��

/D�QR�LQWHUYHQFLµQ�GHO�SRGHU�S¼EOLFR�WDPEL«Q�VH�PRVWUµ�LQYLDEOH��(O�
FDU£FWHU�VXPDULDO�\�ODSLGDULR�TXH�FDUDFWHUL]D�D�ODV�QRUPDV�UHFRQRFHGRUDV�
GH�GHUHFKRV�H[LJH�XQ�GHVDUUROOR�GHO�LQW«USUHWH�FRQVWLWXFLRQDO��HO�TXH�VX�
HMHUFLFLR�WHQJD�OXJDU�HQ�XQ�PLVPR�SODQR�GH�FRQYLYHQFLD�RULJLQD�OD�QHFHVLGDG�
GH�HVWDEOHFHU�QXPHURVRV�O¯PLWHV�SDUD�JDUDQWL]DU�OD�FRPSDWLELOLGDG�HQWUH�
GLIHUHQWHV�GHUHFKRV�TXH�SXHGHQ�HQWUDU�HQ�FRQLFWR��GH�XQD�SDUWH��HQWUH�
HOORV�\��GH�RWUD��FRQ�GLIHUHQWHV�YDORUHV��SULQFLSLRV�R�ELHQHV�FRQVWLWXFLR�
QDOHV��6X�DPSOLD�WLWXODULGDG�H[LJH�QXHYDV�UHVWULFFLRQHV�SDUD�JDUDQWL]DU�VX�
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HMHUFLFLR�VLPXOW£QHR�SRU�ODV�SHUVRQDV��$GHP£V��HV�QHFHVDULD�VX�SURWHFFLµQ�
QR�VROR�HQWH�DO�SRGHU�S¼EOLFR�VLQR�HQWH�D�ORV�SDUWLFXODUHV��HVSHFLDOPHQWH�
HQWH�D�ODV�JUDQGHV�FRUSRUDFLRQHV�S¼EOLFDV�R�SULYDGDV��OR�TXH�UHTXLHUH�GH�
PHGLGDV�WXLWLYDV��

6LQ�£QLPR�H[KDXVWLYR�HV�QHFHVDULD�WDPEL«Q�XQD�LQWHUYHQFLµQ�LQFHQWL�
YDGRUD��GH�IRPHQWR�GHO�GLVXWH�GH�ORV�GHUHFKRV�SDUD�JDUDQWL]DU�VX�HIHFWLYD�
YLJHQFLD�HQ�OD�VRFLHGDG����(Q�FRQVHFXHQFLD��VH�GHPRVWUµ�OD�LQYLDELOLGDG�GH�
XQD�FRQFHSFLµQ�DEVROXWD�TXH�YHGDVH�OD�LQWHUYHQFLµQ�GH�ORV�SRGHUHV�S¼EOL�
FRV�HQ�PDWHULD�GH�GHUHFKRV�IXQGDPHQWDOHV��SRU�OR�TXH�KXER�TXH�SUHYHUOD�
SHUR�¼QLFDPHQWH�HQ�ORV�FDVRV�DTX¯�UHVH³DGRV�\�VLHPSUH�TXH�ORV�FLXGDGDQRV�
FRQVLQWLHVHQ�H[SUHVDPHQWH�OD�LƎHUHQFLD�D�WUDY«V�GH�VXV�UHSUHVHQWDQWHV��WDO�\�
FRPR�GHVWDFµ�WHPSUDQDPHQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO����$KRUD�
ELHQ��HVWH�DPSOLR�FRƎXQWR�GH�LQWHUYHQFLRQHV�QR�SXHGH�HVWDU�SUHYLVWR�SRU�
HO�SRGHU�FRQVWLWX\HQWH�HQ�OD�&RQVWLWXFLµQ��D�TXL«Q�FRUUHVSRQGHU£"

6L�D�XQRV�GHUHFKRV�FRQFHELGRV�HQWH�DO�SRGHU�S¼EOLFR�VH�D³DGH�HO�KHFKR�
GH�TXH�HQ�(XURSD�FRQWLQHQWDO�HO�DQWLJXR�U«JLPHQ�HUD�HO�HQHPLJR�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV�\�GHO�FRQFHSWR�UDFLRQDO�QRUPDWLYR��VH�FRPSUHQGHQ�
ELHQ�ODV�GLFXOWDGHV�VREUH�D�TXL«Q�DWULEXLU�HO�FRƎXQWR�GH�LQWHUYHQFLRQHV�
HQ�PDWHULD�GH�GHUHFKRV�IXQGDPHQWDOHV��(O�JRELHUQR�\�VX�DGPLQLVWUDFLµQ��
EUD]R�HMHFXWRU�GHO�PRQDUFD��QR�SDUHFHQ�ORV�P£V�DGHFXDGRV��/RV�MXHFHV�
KDE¯DQ�VLGR�QRPEUDGRV�SRU�HO�UH\�\�HUDQ�GHIHQVRUHV�GHO�DQWLJXR�U«JLPHQ����
(Q�HVWH�FRQWH[WR��HO�3DUODPHQWR��GRQGH�VH�GHIHQG¯D�HO�OLEHUDOLVPR��DSDUHFH�D�
WUDY«V�GH�OD�OH\�FRPR�HO�VXMHWR�PHQRV�PDOR�SDUD�DFRPHWHU�HVWDV�LQHOXGLEOHV�
LQWHUYHQFLRQHV�HQ�PDWHULD�GH�GHUHFKRV�IXQGDPHQWDOHV����D�OR�TXH�VH�D³DGH��
TXH�FRPR�VH�DFDED�GH�UHVH³DU��VREUH�HVWDV� LƎHUHQFLDV�GHE¯DQ�FRQVHQWLU�
ORV�FLXGDGDQRV�D�WUDY«V�GH�VXV�UHSUHVHQWDQWHV��1R�REVWDQWH��DO�RWUR�ODGR�
GHO�$WO£QWLFR��HQ�(VWDGRV�8QLGRV�HO�WHPRU�QR�YHQ¯D�GH�XQ�JRELHUQR�\�VX�

�ܓ� 6REUH�OD�LQHYLWDELOLGDG�GH�XQ�FRPSOHWDPLHQWR�QRUPDWLYR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
OR�TXH�HV�UHFRQRFLGR�XQ£QLPHPHQWH��Y«DVH��SRU�HMHPSOR��6ROR]£EDO�(FKDYDUU¯Dف���$OJXQDV�
FXHVWLRQHV�E£VLFDVًق����S������

�ܔ� 67&����������)-��|��VWH�SULQFLSLR�GH�UHVHUYD�GH�/H\�HQWUD³D��HQ�HIHFWR��XQD�JDUDQW¯D)ف�
HVHQFLDO�GH�QXHVWUR�(VWDGR�GH�GHUHFKR��\�FRPR�WDO�KD�GH�VHU�SUHVHUYDGR��6X�VLJQLFDGR�
¼OWLPR�HV�HO�GH�DVHJXUDU�TXH�OD�UHJXODFLµQ�GH�ORV�£PELWRV�GH�OLEHUWDG�TXH�FRUUHVSRQGHQ�D�
ORV�FLXGDGDQRV�GHSHQGD�H[FOXVLYDPHQWH�GH�OD�YROXQWDG�GH�VXV�UHSUHVHQWDQWHVًق�

�ܕ� 9«DVH�2WWR�%DFKRI��-XHFHV�\�&RQVWLWXFLµQ��&LYLWDV��0DGULG�����ܔ
�ܖ� 8QD�YLVLµQ�RSWLPLVWD�VREUH�OD�LQWHUYHQFLµQ�GHO�OHJLVODGRU��VLJXLHQGR�OD�HVWHOD�GH�+¦EHUOH��

HQ�%D³R�/HµQف��/D�GLVWLQFLµQ�HQWUH�GHUHFKR�IXQGDPHQWDOًق��SSܔ��������
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DGPLQLVWUDFLµQ�R�GH�ORV�MXHFHV��QR�KDE¯D�FRQWLHQGD�HQWH�DO�DQWLJXR�U«JL�
PHQ��HVWRV�SRGHUHV�QR�HUDQ�VRVSHFKRVRV�GH�FRQQLYHQFLDV��(O�WHPRU�YHQ¯D�
UHSUHVHQWDGR�SRU�XQD�WLUDQ¯D�GHO�SDUODPHQWR���HQWH�D�PLQRU¯DV�GLYHUVDV�����
HQWH�D�ORV�GHUHFKRV��GH�DK¯�OD�UDSLGH]�GH�ODV�HQPLHQGDV�FRQVWLWXFLRQDOHV�
SDUD�LQFRUSRUDU�D�OD�&RQVWLWXFLµQ�ODV�GHFODUDFLRQHV�GH�GHUHFKRV��

V. La Constitución como garantía de los derechos frente 
 a los poderes constituidos, incluido el Parlamento

7UDV� OD� 6HJXQGD�*XHUUD�0XQGLDO�� XQD� YH]� FRQVWDWDGD� WULVWHPHQWH�
HQ�(XURSD�OD�WLUDQ¯D�SDUODPHQWDULD��WUDV�OD�H[SHULHQFLD�QD]L�\�IDVFLVWD��VH�
YLVOXPEUµ� FODUDPHQWH� OD� SHUVSLFDFLD� GHO� FRQVWLWXFLRQDOLVPR� HVWDGRXQL�
GHQVH�\�VH�LQFRUSRUDURQ�VXV�JDUDQW¯DV�VLQ�DEDQGRQR�GH�ODV�H[LVWHQWHV��/RV�
GHUHFKRV�IXQGDPHQWDOHV�HQ�OD�&RQVWLWXFLµQ�FRPR�O¯PLWH�JHQHUDO�TXH�HO�
SRGHU�FRQVWLWX\HQWH�LPSRQH�D�ORV�SRGHUHV�FRQVWLWXLGRV��(O�SDUODPHQWR�
VHU£�HO�HQFDUJDGR�PHGLDQWH�OD�UHVHUYD�GH�OH\�LPSURSLD�GHO�FRƎXQWR�GH�
LQWHUYHQFLRQHV�LPSUHVFLQGLEOHV�HQ�PDWHULD�GH�GHUHFKRV�IXQGDPHQWDOHV��
SHUR��FRQVFLHQWHV�GH�ORV�ULHVJRVط�VLHPSUH�SUHVHQWHVط�GH�WLUDQ¯D��VH�YHU£�
OLPLWDGR�SRU�HO�SRGHU�FRQVWLWX\HQWH�D�WUDY«V�GH�UHVWULFFLRQHV�D�VX�GLVFUH�
FLRQDOLGDG�D�OD�KRUD�GH�GHVDUUROODU�HQ�HVWH�FDPSR�OD�&RQVWLWXFLµQ�FRPR�
RUGHQDPLHQWR�PDUFR�� D� WUDY«V� GH� GRV� QXHYDV� JDUDQW¯DV� QRUPDWLYDV�� OD�
LQGLVSRQLELOLGDG�GHO�FRQWHQLGR�HVHQFLDO�\�HO�UHVSHWR�DO�SULQFLSLR�GH�SUR�
SRUFLRQDOLGDG�FXDQGR�HVWDEOH]FD� ORV� O¯PLWHV�JHQHUDOHV�GH� ORV�GHUHFKRV��
-XQWR�D�HVWDV�GRV�UHVWULFFLRQHV��HO�SURSLR�SURFHGLPLHQWR�GH�HODERUDFLµQ�

�ܗ� 9«DVH�HO�UHYHODGRU�WUDEDMR�GH�5REHUWR�%ODQFR�9DOG«V��(O�YDORU�GH�OD�&RQVWLWXFLµQ��0DGULG��
$OLDQ]D�(GLWRULDO��������SS������\�VV����GRQGH�VH³DOD�TXH�HO�PRGHOR�FRQVWLWXFLRQDO�DPHUL�
FDQR�TXLHUH�SUHYHQLU�HO�SHOLJUR�SRO¯WLFR�GHف�XQD�HYHQWXDO�H[WHQVLµQ�GHVPHVXUDGD�GHO�SRGHU�
OHJLVODWLYR��S��������(Q�FRQUPDFLµQ�GH�HVWD�WHVLV��Y«DQVH�ORV�FO£VLFRV�WDPEL«Q�FLWDGRV�SRU�
HO�SURIHVRU�%ODQFR��5DRXO�%HUJHU��&RQJUHVV�Y��7KH�6XSUHPH�&RXUW� �+DUYDUG�8QLYHUVLW\�
3UHVV��������SS��������\�(GZDUG�6��&RUZLQ��7KH�GRFWULQH�RI�-XGLFLDO�5HYLHZ��,W Vׂ�OHJDO�DQG�
KLVWRULFDO�EDVLV�DQG�RWKHU�HVVD\V��0DVVDFKXVHWWV��3HWHU�6PLWK��������SS�����\�VV���

�ܘ� �QJHO�*DUURUHQD�0RUDOHV��HQ5ف�HVHUYD�GH�OH\ق��YR]�HQ�OD�REUD�GLULJLGD�SRU�0DQXHO�$UDJµQ�
5H\HV��7HPDV�E£VLFRV�GH�GHUHFKR�FRQVWLWXFLRQDO��WRPR�,ف��&RQVWLWXFLµQ��(VWDGR�FRQVWLWXFLRQDO�
\�IXHQWHV�GHO�GHUHFKR��0قDGULG��&LYLWDV��������S�������FRQFLEH�OD�UHVHUYD�FRPR�XQD�JDUDQW¯D�
HQWH�D�ODV�PLQRU¯DV�SDUODPHQWDULDV�\�GHO�SURSLR�SURFHGLPLHQWR�OHJLVODWLYR��(VWH�WUDEDMR�
HV�GH�REOLJDGD�FRQVXOWD�HQ�OD�PDWHULD��9«DVH�WDPEL«Q�GHO�PLVPR�DXWRU��'HUHFKR�FRQVWLWX�
FLRQDO��WHRU¯D�GH�OD�FRQVWLWXFLµQ�\�VLVWHPD�GH�IXHQWHV��0DGULG��&HQWUR�GH�(VWXGLRV�3RO¯WLFRV�\�
&RQVWLWXFLRQDOHVܜ����
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GH�OD�OH\�RSHUD��D�WUDY«V�GH�OD�RSLQLµQ�S¼EOLFDط�FRPR�VH�WHQGU£�RFDVLµQ�
GH�FRPSUREDU�LQࠕDط�FRPR�XQ�O¯PLWH�D�HVWD�LQWHUYHQFLµQ�GHO�SDUODPHQWR�
HQ�ORV�GHUHFKRV�IXQGDPHQWDOHV��

/D�YLVLµQ�HVWDGRXQLGHQVH�\�ODV�H[SHULHQFLDV�TXH�FRQGXMHURQ�D�OD�6H�
JXQGD�*XHUUD�0XQGLDO�H[SOLFDQ�HVWDV�QXHYDV�JDUDQW¯DV�QRUPDWLYDV��SHUR�
QR�VH�ROYLGDQ��HQ�(XURSD�� ORV�YLHMRV�HQHPLJRV�GHO�DQWLJXR�U«JLPHQ��HO�
JRELHUQR��OD�DGPLQLVWUDFLµQ�SRU�«O�GLULJLGD�\�ORV�MXHFHV��3RU�HVWD�UD]µQ�\�
RWUDV�VREUHYHQLGDV�VLJXH�VLHQGR�QHFHVDULR�SURWHJHUVH�PHGLDQWH�OD�UHVHUYD�
GH�OH\�LPSURSLD�\�RWRUJDQGR�D�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�OD�¼OWLPD�
JDUDQW¯D�MXULVGLFFLRQDO�HQ�PDWHULD�GH�GHUHFKRV�IXQGDPHQWDOHV�

)LQDOPHQWH��OD�H[SOLFDFLµQ�GH�OD�UHVHUYD�GH�OH\�LPSURSLD�HQFXHQWUD�XQ�
DUJXPHQWR�P£V�UHFLHQWH�HQ�HO�WLHPSR����+R\��HVSHFLDOPHQWH�HQ�(XURSD��
KD\�XQ�(VWDGR�GH�SDUWLGRV����TXH�P£V�SUHFLVDPHQWH�VH�GHEH�GHQRPLQDU�
GHPRFUDFLD�UHSUHVHQWDWLYD�GH�SDUWLGRV����(Q�HVWH�FRQWH[WR�QR�H[LVWH�XQD�
DXW«QWLFD�FRQWUDSRVLFLµQ�HQWUH�HO�JRELHUQR�\�HO�SDUODPHQWR��VLQR�P£V�ELHQ�
HQWUH�XQD�PD\RU¯D�SDUODPHQWDULDطTXH�HQJORED�DO�(MHFXWLYR�\�OR�UHVSDOGDط�
\�GLYHUVDV�PLQRU¯DV����(VD�PD\RU¯D��DSURYHFK£QGRVH��DGHP£V��GH�TXH�HQ�
OD�PD\RU�SDUWH�GH�ODV�GHPRFUDFLDV�FRQWHPSRU£QHDV�OD�LQLFLDWLYD�OHJLVODWLYD�
JXEHUQDPHQWDO�FRSD�OD�PD\RU�SDUWH�GH�OD�SURGXFFLµQ�OHJLVODWLYDظ�HQWUH�HO�
RFKHQWD�\�QRYHQWD�SRU�FLHQWRظ����SRGU¯D�DEXVDU�GHO�UHJODPHQWR�\�GHMDU�D�OD�
OH\�HQ�XQD�SRVLFLµQ�UHVLGXDO��HVWR�HV�SUHFLVDPHQWH�OR�TXH�OD�&RQVWLWXFLµQ�
WUDWD�GH�HYLWDU�PHGLDQWH� OD� LPSRVLFLµQ�GH�UHVHUYDV�GH� OH\� LPSURSLDV�HQ�
PDWHULDV�FRQVLGHUDGDV�GH�HVSHFLDO�LPSRUWDQFLD�

���� 9«DVH�OD�LGHD�HQ�'H�2WWR�3DUGR��'HUHFKR�FRQVWLWXFLRQDO��Sܒ����
�ܐ� 9«DVH�0DQXHO�*DUF¯D�3HOD\R��(O�(VWDGR�GH�SDUWLGRV��0DGULG��$OLDQ]D�(GLWRULDO��������SS��

��������\�*DUURUHQD�0RUDOHV��5HSUHVHQWDFLµQ�SRO¯WLFD���S������\�VX�FLWD�GH�OD�GRFWULQD�
DOHPDQD�GH�OD�«SRFD�GH�:HLPDU�FRQWHQLGD�HQ�OD�QRWDܔ��

�ܑ� 9«DVH�-RV«�/XLV�*DUF¯D�*XHUUHUR��'HPRFUDFLD�UHSUHVHQWDWLYD�GH�SDUWLGRV�\�JUXSRV�SDUODPHQ�
WDULRV��0RQRJUD¯DV�GHO�&RQJUHVR�GH�ORV�'LSXWDGRV��0DGULG���������FRQ�PD\RU�DWHQFLµQ�
SS�����������P£V�VLQW«WLFDPHQWH��GHO�PLVPR�DXWRUف��'HPRFUDFLD�UHSUHVHQWDWLYD�\�SDUWLGRV�
SRO¯WLFRVق��HQ�0DVVµ��/µSH]�*DUULGR�\�3HUJRUDUR��1XHYR�GHUHFKR�FRQVWLWXFLRQDO�FRPSDUDGR�
�9DOHQFLD��7LUDQW�/R�%ODQFK��������SS������������QDOPHQWH��(VFULWRV�VREUH�SDUWLGRV�SRO¯WLFRV�
�&µPR�PHMRUDU�OD�GHPRFUDFLD���9DOHQFLD��7LUDQW�/R�%ODQFK��������

�ܒ� *DUURUHQD�0RUDOHV��5HSUHVHQWDFLµQ�SRO¯WLFD��SSܘ������
�ܓ� -HDQ�&ODXGH�&ROOLDUG� �/RV� UHJ¯PHQHV� SDUODPHQWDULRV� FRQWHPSRU£QHRV�� %DUFHORQD��%OXPH��

������S�������VH³DOD�TXH�HQ�OD�PD\RU¯D�GH�ORV�SD¯VHV�GH�U«JLPHQ�SDUODPHQWDULR�ODV�OH\HV�
DSUREDGDV�TXH�WLHQHQ�VX�RULJHQ�HQ�OD�LQLFLDWLYD�JXEHUQDPHQWDO�VH�VLW¼DQ�HQWUH�HO����\�HO����
SRU�����GHO�WRWDO�
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&UHR�TXH�ODV�FRQVLGHUDFLRQHV�H[SXHVWDV�HQ�OR�TXH�YD�GH�HVWH�DSDUWDGR�
GHEHQ�WHQHUVH�PX\�SUHVHQWHV�D�OD�KRUD�GH�DRQWDU�FXHVWLRQHV�GRFWULQDOHV�
TXH�SHUPDQHFHQ�DELHUWDV�\�TXH�JHQHUDQ�FLHUWD�SRO«PLFD��0H�HVWR\� UH�
ULHQGR��SRU�HMHPSOR��D� OD�GHWHUPLQDFLµQ�GHO�QLYHO�GH�UHJXODFLµQ�GH�OD�
PDWHULD�SRU�OD�OH\���4X«�PDUJHQ�SXHGH�GHMDU�HVWD�\�FRQ�TX«�UHTXLVLWRV�D�
XQ�LQHYLWDEOH�FRPSOHWDPLHQWR�QRUPDWLYR�SRU�HO�UHJODPHQWR�JXEHUQDWLYR"�
6L�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD�GHEH�GLIHUHQFLDUVH�HQWUH�UHJXODFLµQ�GH�
XQ�GHUHFKR�IXQGDPHQWDO�SRU�OH\�RUJ£QLFD�\�UHJXODFLµQ�GH�VX�HMHUFLFLR�SRU�
OH\�RUGLQDULD���KDVWD�GµQGH�GHEH�OOHJDU�OD�SULPHUD"��&X£O�HV�OD�LQWHQVLGDG�
GHO�FRQWURO�GHO�7ULEXQDO�&RQVWLWXFLRQDO� VREUH�HO� OHJLVODGRU�D�SURSµVLWR�
GHO�FRQWHQLGR�HVHQFLDO�\�GHO�SULQFLSLR�GH�SURSRUFLRQDOLGDG"��(V�FRUUHFWR�
HO� HQWHQGLPLHQWR�GHO�7ULEXQDO�&RQVWLWXFLRQDO� HVSD³RO�TXH�� FRQ�FLHUWDV�
VDOYDJXDUGLDV��HQWLHQGH�FRPR�OH\�DO�GHFUHWR�OH\�D�HIHFWRV�GH�FXPSOLU� OD�
JDUDQW¯D�QRUPDWLYD"����HQWUH�RWUDV�FXHVWLRQHV�

/D�UHVHUYD�GH�OH\�LPSURSLD�HVWDEOHFLGD�HQ�OD�&RQVWLWXFLµQ�REOLJD�DO�
SDUODPHQWR�D�UHJXODU�XQD�GHWHUPLQD�PDWHULD�PHGLDQWH�OH\��HO�OHJLVODGRU�
GHEH�HVWDEOHFHU�SRU�V¯�PLVPR�OD�RUGHQDFLµQ�\�QR�SXHGH�UHPLWLUOD�D�QRU�
PDV�GLVWLQWDV�\��PX\�HQ�FRQFUHWR��DO�UHJODPHQWR��1R�FDEH�XQD�OH\�TXH�VLQ�
FRQWHQHU�UHJXODFLµQ�R�VLHQGR�HVWD�DJPHQWDULD�VH�UHPLWD�D�XQD�QRUPD�
UHJODPHQWDULD��(VWH�WLSR�GH�UHVHUYDV�LPSLGH�WDQWR�OD�GHV�OHJDOL]DFLµQ�GH�OD�
PDWHULD�UHVHUYDGD�FRPR�ODV�KDELOLWDFLRQHV�HQ�EODQFR����/D�67&����������
)-��|��\D�VH�SURQXQFLµ�DO�UHVSHFWR�FXDQGR�HVWDEOHFLµ��

(VWH�SULQFLSLR�GH�UHVHUYD�GH�OH\�HQWUD³D��HQ�HIHFWR��XQD�
JDUDQW¯D�HVHQFLDO�GH�QXHVWUR�(VWDGR�GH�GHUHFKR��\�FRPR�

�ܔ� (O�DUW¯FXORܕ����VH³DOD�TXH�ORV�GHFUHWRV�OH\HVف�QR�SRGU£Q�DIHFWDU�DO�RUGHQDPLHQWR�GH�ODV�
LQVWLWXFLRQHV�E£VLFDV�GHO�(VWDGR��D� ORV�GHUHFKRV��GHEHUHV�\� OLEHUWDGHV�GH� ORV�FLXGDGDQRV�
UHFRJLGRV�HQ�HO�W¯WXOR�,��3HVH�D�HOOR��OD�67&���������DVXQWR�5XPDVD���VLJXLHQGR�D�GHWHU�
PLQDGRV�VHFWRUHV�GH�OD�GRFWULQD�DGPLQLVWUDWLYD�\�FRQVWLWXFLRQDO��KD�DGPLWLGR�HQ�PDWHULD�
GH�GHUHFKRV�\�OLEHUWDGHV�IXQGDPHQWDOHV�OD�JXUD�GHO�GHFUHWR�OH\�VLHPSUH�TXH�VH�UHVSHWH�HO�
U«JLPHQ�JHQHUDO�GH�ORV�GHUHFKRV�\�QR�VH�DWHQWH�FRQWUD�HO�FRQWHQLGR�HVHQFLDO�GH�ORV�PLVPRV��
3DUD� OOHJDU� D� HVWD� VROXFLµQ� OD� VHQWHQFLD� UHDOL]D� XQD� LQWHUSUHWDFLµQ� UHVWULFWLYD� GHO� YHUER�
ܐܕ���HPSOHDGR�HQ�HO�DUW¯FXORقDIHFWDUف

� )UHQWH�D�HVWD�GRFWULQD�VH�SUHVHQWµ�XQ�LPSRUWDQWH�YRWR�SDUWLFXODU��(Q�HO�PLVPR�VH�FRPSDUWH�
OD�LQWHUSUHWDFLµQ�GHO�YHUERف�DIHFWDUق��SHUR�VH�VH³DOD�TXH�OD�H[SURSLDFLµQ�HV�LQFRQVWLWXFLRQDO��
SXHVWR�TXHف�OD�QRUPD�UHFXUULGD��TXH�OOHYD�D�FDER�XQD�SULYDFLµQ�VLQJXODU�GHO�GHUHFKR�GH�
SURSLHGDG�GH�GHWHUPLQDGRV�FLXGDGDQRV�SRU�PHGLR�GH�OD�H[SURSLDFLµQ��DIHFWD�VLQ�GXGD�D�WDO�
GHUHFKR��6قREUH�OD�PDWHULD��Y«DVH�'H�2WWR�3DUGR��'HUHFKR�FRQVWLWXFLRQDO��SS����ܐ����

�ܕ� 9«DVH�'H�2WWR�3DUGR��'HUHFKR�FRQVWLWXFLRQDOً��SS�����������VREUH�HVWH�DVSHFWR�\�OD�67&�
���������GH����GH�MXOLR�
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WDO�KD�GH�VHU�SUHVHUYDGR��6X�VLJQLFDGR�¼OWLPR�HV�HO�GH�
DVHJXUDU�TXH�OD�UHJXODFLµQ�GH�ORV�£PELWRV�GH�OLEHUWDG�TXH�
FRUUHVSRQGHQ�D�ORV�FLXGDGDQRV�GHSHQGD�H[FOXVLYDPHQWH�GH�
OD�YROXQWDG�GH�VXV�UHSUHVHQWDQWHV��SRU�OR�TXH�WDOHV�£PELWRV�
KDQ�GH�TXHGDU�H[HQWRV�GH�OD�DFFLµQ�GHO�HMHFXWLYR�\��HQ�FRQ�
VHFXHQFLD��GH�VXV�SURGXFWRV�QRUPDWLYRV�SURSLRV��TXH�VRQ�
ORV�UHJODPHQWRV��(O�SULQFLSLR�QR�H[FOX\H��FLHUWDPHQWH��OD�
SRVLELOLGDG�GH�TXH�ODV�OH\HV�FRQWHQJDQ�UHPLVLRQHV�D�QRUPDV�
UHJODPHQWDULDV��SHUR�V¯�TXH�WDOHV�UHPLVLRQHV�KDJDQ�SRVLEOH�
XQD�UHJXODFLµQ�LQGHSHQGLHQWH�\�QR�FODUDPHQWH�VXERUGLQDGD�
D�OD�OH\��OR�TXH�VXSRQGU¯D�XQD�GHJUDGDFLµQ�GH�OD�UHVHUYD�
IRUPXODGD� SRU� OD�&RQVWLWXFLµQ� HQ� IDYRU� GHO� OHJLVODGRU��
(VWR�VH�WUDGXFH�HQ�FLHUWDV�H[LJHQFLDV�HQ�FXDQWR�DO�DOFDQFH�
GH� ODV� UHPLVLRQHV� R� KDELOLWDFLRQHV� OHJDOHV� D� OD� SRWHVWDG�
UHJODPHQWDULD��TXH�SXHGHQ�UHVXPLUVH�HQ�HO�FULWHULR�GH�TXH�
ODV�PLVPDV�VHDQ�WDOHV�TXH�UHVWULƎDQ�HIHFWLYDPHQWH�HO�HMHU�
FLFLR�GH�HVD�SRWHVWDG�D�XQ�FRPSOHPHQWR�GH�OD�UHJXODFLµQ�
OHJDO�TXH�VHD�LQGLVSHQVDEOH�SRU�PRWLYRV�W«FQLFRV�R�SDUD�
RSWLPL]DU�HO�FXPSOLPLHQWR�GH�ODV�QDOLGDGHV�SURSXHVWDV�
SRU�OD�&RQVWLWXFLµQ�R�SRU�OD�SURSLD�OH\����

3RFDV� O¯QHDV�DWU£V� VH�GHF¯D�TXH�HO�SURFHGLPLHQWR�GH�HODERUDFLµQ�GH�
OD�OH\��XWR�GH�OD�UHVHUYD�LPSURSLD��FRQVWLWX\H�XQ�O¯PLWHط�D�WUDY«V�GH�OD�
RSLQLµQ�S¼EOLFDط�D�OD�OLEHUWDG�GHO�OHJLVODGRU�FXDQGR�HVWDEOHFH�FRQ�FDU£F�
WHU�JHQHUDO�ORV�O¯PLWHV�D�ORV�GHUHFKRV��1R�REVWDQWH��HVD�REOLJDWRULHGDG�HV�
PXFKR�P£V��/D�UHVHUYD�GH�OH\�RWRUJD�D�HVWH�SURGXFWR�QRUPDWLYR�JUDQGHV�

�ܖ� 9«DVH�OD�67&����������)-�����D�SURSµVLWR�GH�OD�QHFHVLGDG�GH�FRPSOHPHQWR�SRU�HO�UHJODPHQ�
WR�GHO�GHVDUUROOR�RUJ£QLFR��XDQGR�HVWH�mGHVDUUROOR}�OR�KD\D�UHDOL]DGR�FXPSOLGDPHQWH�HO&ف�
OHJLVODGRU�FRPR�VXFHGH�HQ�HO�SUHVHQWH�SUR\HFWR�GH�/H\�RUJ£QLFD��OD�UHPLVLµQ�DO�UHJODPHQWR�
QR�VHU£��VROR�SRU�HOOR��LQFRQVWLWXFLRQDO��\�KDVWD�KD�GH�GHFLGLUVH�TXH�HVD�PLVPD�UHPLVLµQ�
UHVXOWDU£��HQ�PXFKRV�FDVRV��GHELGD�\�REOLJDGD�SRU�OD�QDWXUDOH]D�GH�ODV�FRVDV��SXHV�QR�KD\�
OH\�HQ�OD�TXH�VH�SXHGD�GDU�HQWUDGD�D�WRGRV�ORV�SUREOHPDV�LPDJLQDEOHV��PXFKRV�GH�ORV�FXDOHV�
SRGU£Q�WHQHU�VROXFLµQ�SDUWLFXODU�\�GHULYDGD�HQ�QRUPDV�UHJODPHQWDULDV��8قQD�PRG«OLFD�V¯QWHVLV�
GH�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�D�SURSµVLWR�GH�ODV�UHODFLRQHV�HQWUH�OD�OH\�RUJ£QLFD�\�HO�
UHJODPHQWR�HQ�OD�67&�����������)-��|��)LQDOPHQWH��GHVWDFDU�TXH�VH�FRPSDUWH�HO�FULWHULR�
GH�OD�67&����������)-�����TXH�HVWDEOHFH�TXH�QR�H[LVWH�GLIHUHQFLD�HQWUH�ODV�UHVHUYDV�GH�OH\�
RUGLQDULD�\�RUJ£QLFD�D�SURSµVLWR�GH�ODV�UHODFLRQHV�HQWUH�OD�OH\�\�HO�UHJODPHQWR�
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YHQWDMDV�HQWH�DO�SURFHGLPLHQWR�GH�HODERUDFLµQ�GH�FXDOTXLHU�RWUD�QRUPD�
MXU¯GLFD�H[FOXLGD����REYLDPHQWH��OD�QRUPD�FRQVWLWXFLRQDO��

6H�WUDWD�GH�XQ�SURGXFWR�QRUPDWLYR�SRWHQFLDOPHQWH�UDFLRQDO��SDUWLFLSD�
WLYR��UHH[LYR��FRQ�SXEOLFLGDG�\��SRU�¼OWLPR��TXH�SHUPLWH�OD�H[LJHQFLD�GH�
UHVSRQVDELOLGDGHV�SRO¯WLFDV�SRU�ORV�FLXGDGDQRV��/D�UDFLRQDOLGDG�GHULYD��QR�
FRPR�DQWD³R�SRU�OD�H[LVWHQFLD�GH�XQ�¼QLFR�LQWHU«V�JHQHUDO�EXUJX«V��VLQR�
SRUTXH�ORV�GHEDWHV�HQ�ODV�F£PDUDV�H[LJHQ��R�GHEHU¯DQ�H[LJLU��HO�HPSOHR�GH�
DUJXPHQWRV�UDFLRQDOHV�VREUH�ODV�YHQWDMDV�GH�XQD�GHWHUPLQDGD�UHJXODFLµQ��
3DUWLFLSDWLYR��QR�VROR�SRU�OD�LQWHUYHQFLµQ�GHO�JRELHUQR�HQ�ORV�FDVRV�GH�ORV�
SUR\HFWRV�GH�OH\�R�GH�ORV�GLIHUHQWHV�JUXSRV�SDUODPHQWDULRV�HQ�ODV�F£PD�
UDV��VLQR�SRU�OD�SRVLELOLGDGHV�TXH�RHFH�D�ORV�GLIHUHQWHV�JUXSRV�VRFLDOHV�
GH�LQXLU�HQ�HO�JRELHUQR��ORV�JUXSRV�R�ORV�SDUODPHQWDULRV��UHH[LYR�SRU�
OD�PDGXUH]�TXH�RWRUJD�DO�SURGXFWR�VX�ODUJD�WUDPLWDFLµQ�SDUODPHQWDULD��
FRQ�ORV�GHEDWHV�GH�WRWDOLGDG��GH�FRPLVLµQ��GHO�SOHQR�\�VX�SDVR�SRU�GRV�
µUJDQRV�OHJLVODWLYRV�HQ�ORV�VLVWHPDV�ELFDPHUDOHV��FXDQGR�QR�WUHV�HQ�ORV�
ELFDPHUDOHV�LPSHUIHFWRV��FRPR�HO�HVSD³RO��HQ�FDVR�GH�GHVDFXHUGR�HQWUH�
&RQJUHVR�\�6HQDGR��3XEOLFLGDG�TXH�VH�SUHGLFD�P£[LPD�FXDQGR�VH�DRQWD�
FXHVWLµQ�WDQ�UHOHYDQWH�FRPR�OD�UHJXODFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
TXH�IRFDOL]D�OD�DWHQFLµQ�GH�OD�RSLQLµQ�S¼EOLFD�\�REOLJD�D�ORV�OHJLVODGRUHV�D�
PHGLU�FXLGDGRVDPHQWH�VXV�DFWXDFLRQHV��

)LQDOPHQWH��HV�XQ�SURGXFWR�QRUPDWLYR�TXH�SHUPLWH�OD�H[LJHQFLD�GH�
UHVSRQVDELOLGDGHV�SRO¯WLFDV�D�ORV�UHSUHVHQWDQWHV�SRU�SDUWH�GH�ORV�FLXGDGDQRV�
HQ�ODV�VLJXLHQWHV�HOHFFLRQHV��SHUR�WDPEL«Q�HQ�HO�LQWHULRU�GH�ORV�SDUWLGRV�
GXUDQWH�HO�SURSLR�SURFHVR�OHJLVODWLYR��/D�VXSHULRULGDG�TXH�HVWDV�QRWDV�OH�
FRQHUHQ�SRWHQFLDOPHQWH��HVSHFLDOPHQWH�HQWH�D�OD�QRUPD�UHJODPHQWDULD����
EDVWDU¯D�SDUD�H[SOLFDU�OD�VXEVLVWHQFLD�GH�HVWD�JDUDQW¯D�QRUPDWLYD�

�ܗ� -RV«�0DU¯D�%D³R�/HµQ��/RV�O¯PLWHV�FRQVWLWXFLRQDOHV�GH�OD�SRWHVWDG�UHJODPHQWDULD��UHPLVLµQ�
QRUPDWLYD�\�UHJODPHQWR�LQGHSHQGLHQWH�HQ�OD�&RQVWLWXFLµQ�GH��������0DGULG��&LYLWDV��������
S������VRVWLHQH�TXH�OD�UHVHUYD�GH�OH\�WLHQH�VX�MXVWLFDFLµQ�FRQVWLWXFLRQDO�HQ�OD�QDWXUDOH]D�
GHO�SURFHGLPLHQWR�GH�HODERUDFLµQ�GH�OD�OH\�

�ܘ� 'H�2WWR�3DUGR��'HUHFKR�FRQVWLWXFLRQDO��S�������GHVWDFD�ODV�YHQWDMDV�GH�OD�OH\��SXEOLFLGDG��
FRQWUDGLFFLµQ��GHEDWH�\�PRYLOL]DFLµQ�GH�OD�RSLQLµQ�S¼EOLFD��TXH�GRWDQ�D�OD�QRUPD�GH�PD\RU�
OHJLWLPLGDG�GHPRFU£WLFD��HVSHFLDOPHQWH�HQWH�DO�UHJODPHQWR��HODERUDGR�SRU�HO�*RELHUQR�VLQ�
P£V�UHTXLVLWRV�TXH�OD�DXGLHQFLD�D�ORV�LQWHUHVDGRV��DUW¯FXOR�����&(���5LFDUGR�*DUF¯D�0DFKR�
�5HVHUYD�GH�OH\�\�SRWHVWDG�UHJODPHQWDULD��%DUFHORQD��$ULHO��������S�������VH³DOD��H[LVWHQًف�
GLIHUHQFLDV�LPSRUWDQWHV�HQ�TXH�XQD�QRUPD�VHD�HODERUDGD�S¼EOLFDPHQWH�HQ�HO�SDUODPHQWR�D�
TXH�OR�VHD�HQ�VHFUHWR�FRPR�UHJODPHQWRق�
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(O�£PELWR�PDWHULDO�GH�HVWD�JDUDQW¯D�QRUPDWLYD�\D�IXH�H[SOLFLWDGR�VXSUD�����
GH�XQD�SDUWH��HO�DUW¯FXORܓ����GLVSRQH�TXH�VROR�SRU�OH\�SRGU£�UHJXODUVH�HO�
HMHUFLFLR�GH�ORV�GHUHFKRV�\�GH�ODV�JDUDQW¯DV�IXQGDPHQWDOHV��GLVWLQFLµQ�HQWUH�
DPEDV�JXUDV�TXHULGD�SRU�HO�FRQVWLWX\HQWH�DO�XELFDUODV�HQ�GLIHUHQWH�VHGHV�
PDWHULDH��\��GH�RWUD�SDUWH��HO�����UHVHUYD�D�OD�OH\�RUJ£QLFD�ODV�TXH�SRU�VX�
QDWXUDOH]D�UHJXODQ�ORV�GHUHFKRV�IXQGDPHQWDOHV��SHUR�H[WLHQGH�HVWD�JDUDQW¯D�
QRUPDWLYD� D�RWURV� £PELWRV�PDWHULDOHV� FX\D�SUHFLVD�GHOLPLWDFLµQ� H[FHGH�
HO�FDPSR�GH�HVWH�WUDEDMR��1R�REVWDQWH��HQ�UHODFLµQ�FRQ�OD�UHVHUYD�GH�OH\�
LPSURSLD�TXHGDQ�DXQ�GRV�FXHVWLRQHV�TXH�SXHGHQ�DRQWDUVH�VXFLQWDPHQWH�
DTX¯��OD�SULPHUD�HV�VL�HO�W«UPLQRف�UHJXODFLµQق�VLJQLFD�OR�PLVPR�HQ�ORV�
DUW¯FXORVܓ����\�����R�VXFHGH�OR�PLVPR�R�DOJR�SDUHFLGR�D�OR�SUHYLVWR�SRU�
OD�&RQVWLWXFLµQ�HVSD³ROD�FXDQGR�GLIHUHQFLD�HQWUH�HO�DUW¯FXOR�����TXH�H[LJH�
OH\�RUJ£QLFD�SDUD�HO�GHVDUUROOR�GH�ORV�GHUHFKRV�\�OLEHUWDGHV�IXQGDPHQWDOHV��
\�HOܒ����FXDQGR�HVWDEOHFH�TXH�VROR�SRU�OH\�SRGU£�UHJXODUVH�HO�HMHUFLFLR�GH�
ORV�GHUHFKRV��/D�VHJXQGD�FXHVWLµQ�HVW£�HQ�GLUHFWD�UHODFLµQ�\�VH�UHHUH�D�
ORV�TXµUXPV�H[LJLGRV�SDUD�DSUREDU�OH\HV�RUGLQDULDV�\�RUJ£QLFDV�

$TX¯� VH� YD� D� VRVWHQHU�TXH� OD�&RQVWLWXFLµQ�GRPLQLFDQD�QR� LQFRUSRUD�
LG«QWLFD�GLVWLQFLµQ�TXH�OD�HIHFWXDGD�SRU�OD�&RQVWLWXFLµQ�HVSD³ROD�\�VXSHUD��
FRPR�HQ�RWURV�FDVRV��ODV�GLFXOWDGHV�TXH�VH�KDQ�SODQWHDGR�HQ�OD�SHQ¯QVXOD�����

���� 9«DVH�VXSUD�HO�DSDUWDGR�,,�
�ܐ� (Q�(VSD³D�KD�UHVXOWDGR�HVSHFLDOPHQWH�SRO«PLFR�\�GL¯FLO�GH�GHVOLQGDU�FX£QGR�GHEH�LQWHUYHQLU�

HO�OHJLVODGRU�RUJ£QLFR�R�HO�RUGLQDULR��HVWR�HV��FX£QGR�HVWDPRV�DQWH�HO�GHVDUUROOR�GH�XQ�GHUHFKR�
IXQGDPHQWDO�R�DQWH�OD�UHJXODFLµQ�GH�VX�HMHUFLFLR��OR�TXH�VH�FRPSOLFD�H[WUDRUGLQDULDPHQWH��
DGHP£V��SRU�OD�HVIHUD�FRPSHWHQFLDO�LQGLUHFWD�GHO�DUW¯FXOR����HQ�XQ�HVWDGR�DXWRQµPLFR��8QD�
SULPHUD�DSUR[LPDFLµQ�HQ�6ROR]£EDO�(FKDYDUU¯Dف��$OJXQDV�FXHVWLRQHV�E£VLFDVًق��SS�����������
GRQGH�VH�GLIHUHQFLDQ�WUHV�SRVLFLRQHV��D��&XDOTXLHU�UHIHUHQFLD�LQFLGHQWDO�X�RFDVLRQDO��WHVLV�
PLQRULWDULD�TXH�LQXQGDU¯D�HO�RUGHQDPLHQWR�GH�OH\HV�RUJ£QLFDV��%��/D�SRVLFLµQ�GH�(QWHUU¯D�
VREUH�HO�GHVDUUROOR�GLUHFWR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��TXH�UHGXFLU¯D�HQRUPHPHQWH�VX�
XWLOL]DFLµQظ�Y«DVH�LQD�QRWDط�����&��/D�WHVLV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO��GHIHQ�
GLGD�SRU�6ROR]£EDO��TXH�OLPLWD�ODV�OH\HV�RUJ£QLFDV�D�OD�UHJXODFLµQ�GH�OR�JOREDO�R�OR�E£VLFR��
GHMDQGR�XQD�XOWHULRU�FRODERUDFLµQ�DO�OHJLVODGRU�RUGLQDULR�R��FRQ�OD�GHELGD�SUHGHWHUPLQD�
FLµQ��LQFOXVR��DO�UHJODPHQWR��6REUH�HVWD�FXHVWLµQ��HO�£PELWR�GH�OD�UHJXODFLµQ��ODV�PDWHULDV�
FRQH[DV�\�HO�PDUJHQ�GH�LQWHUYHQFLµQ�GH�OD�OH\�RUGLQDULD�\�HO�UHJODPHQWR��Y«DVH�HO�WUDEDMR�
GH�(QWHUU¯D��LQࠕD�QRWD�����SS������\�VV���-XDQ�$OIRQVR�6DQWDPDU¯D�3DVWRU��3ULQFLSLRV�GH�
GHUHFKR�DGPLQLVWUDWLYR�JHQHUDO��9RO��,��0DGULG��,XVWHO��������SS������������'H�2WWR�3DUGR��
'HUHFKR�FRQVWLWXFLRQDO��SS������\�VV���6DQWLDJR�0X³R]�0DFKDGR��7UDWDGR�GH�GHUHFKR�DG�
PLQLVWUDWLYR�\�GHUHFKR�S¼EOLFR�JHQHUDO��WRPR�,,��0DGULG��,XVWHO��������SS������������-DYLHU�
%DOODU¯Q�,ULEDUUHQ0ف��DWHULDV�FRQH[DVق��HQ�0DQXHO�$UDJµQ�5H\HV��7HPDV�E£VLFRV�GH�GHUHFKR�
FRQVWLWXFLRQDO��WRPR�,��0DGULG��&LYLWDV���������(Q�OD�DEXQGDQWH�MXULVSUXGHQFLD�FRQVWLWX�
FLRQDO�VHOHFFLRQDPRV�HO�LQWHQWR�GH�OD�67&������������)-��|��HQ�TXH�DFW¼D�FRPR�SRQHQWH�
HO�PDJLVWUDGR�$UDJµQ�5H\HV��SDUD�GHVOLQGDU�OD�UHJXODFLµQ�GH�HMHUFLFLR�GHO�GHVDUUROOR��VREUH�
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/D�&RQVWLWXFLµQ� GRPLQLFDQD�� D� GLIHUHQFLD� GH� OD� HVSD³ROD�� QR� GLVWLQJXH�
HQWUH�GHUHFKRV�FRQVWLWXFLRQDOHV�SURWHJLGRV�FRQ�OD�JDUDQW¯D�QRUPDWLYD�GH�OD�
OH\�RUGLQDULD�HQ�OD�UHJXODFLµQ�GH�VX�HMHUFLFLR�\�GHUHFKRV�IXQGDPHQWDOHV�TXH�
GLVXWDQ�GH�OD�DQWHULRU�JDUDQW¯D��D�OD�TXH�VH�DGLFLRQD�OD�GH�OD�OH\�RUJ£QLFD�SDUD�
VXف�GHVDUUROORق��(VWH�W«UPLQR�WLHQH�XQ�SUHFLVR�VLJQLFDGR�MXU¯GLFR��PDJQ¯�
FDPHQWH�JORVDGR�SRU�*DUF¯D�GH�(QWHUU¯D����TXH�VH�FUHH�GLIHUHQWH�DO�HPSOHDGR�
SRU�OD�&RQVWLWXFLµQ�GRPLQLFDQD��TXH�UHVHUYD�OD�OH\�RUJ£QLFD�D�ODVف�TXH�SRU�
VX�QDWXUDOH]D�UHJXODQ�ORV�GHUHFKRV�IXQGDPHQWDOHV��6قH�GHEH��HQ�FRQVHFXHQ�
FLD��HQWHQGHU�TXH�HVWD�WHUPLQRORJ¯D�GHO�����HV�LG«QWLFD�D�OD�HPSOHDGD�SRU�HO�
�£6ROR�SRU�OH\��HQ�ORV�FDVRV�SHUPLWLGRV�SRU�HVWD�&RQVWLWXFLµQ��SRGUف���ܓ�
UHJXODUVH�HO�HMHUFLFLR�GH� ORV�GHUHFKRV�\�JDUDQW¯DV� IXQGDPHQWDOHVق��(Q�XQ�
FDVRف�UHJXODQق�\�HQ�RWURف�UHJXODUVH�HO�HMHUFLFLRق��*UDPDWLFDOPHQWH�SDUHFHQ�
OR�PLVPR��HO�SULPHU�W«UPLQR�SXHGH�HQJOREDU�DO�VHJXQGR��SHUR�VH�FUHH�TXH�
HVWR�QR�HV�DV¯��1R�VXFHGH�OR�PLVPR�TXH�HQ�(VSD³D��SHUR�V¯�DOJR�SDUHFLGR��

(O�DUW¯FXORܓ����UHVHUYD�OD�UHJXODFLµQ�GHO�HMHUFLFLR�Dف�ORV�GHUHFKRV�\�
JDUDQW¯DV�IXQGDPHQWDOHVق�\�HQ�XQD�U£SLGD�\�SULPHUD�OHFWXUD��LQFOXVR�HQ�XQD�
P£V�UHH[LYD�\�FRQ�PD\RU�OµJLFD��VH�WLHQGH�D�SHQVDU�TXH�OD�IXQGDPHQWD�
OLGDG�QR�VH�SUHGLFD�VµOR�GH�ODV�JDUDQW¯DV�VLQR�WDPEL«Q�GH�ORV�GHUHFKRV��HV�
GHFLU��TXH�HO�FRQVWLWX\HQWH�VH�HVW£�UHULHQGR�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�
FRPR�£PELWR�PDWHULDO�GH�DSOLFDFLµQ�GH�HVWD�JDUDQW¯D�QRUPDWLYD��1R�KXELHUD�
H[LVWLGR�GXGD�LQWHUSUHWDWLYD�JUDPDWLFDO�DOJXQD�VL�VH�KXELHUDQ�LQYHUWLGR�ORV�
W«UPLQRV�\�HO�FRQVWLWX\HQWH�GõHUD��JDUDQW¯DV�\�GHUHFKRV�IXQGDPHQWDOHV��(Q�
FRQVHFXHQFLD��VH�HVWLPD�TXH�SXHGH�GHIHQGHUVH�LQWHUSUHWDWLYDPHQWH��FRPR�VH�
KD�VRVWHQLGR�VXSUD��TXH�HQ�HO�W¯WXOR�,,�QR�VROR�KD\�GHUHFKRV�IXQGDPHQWDOHV�
VLQR�WDPEL«Q�GLVWLQWDV�JXUDV�MXU¯GLFDV��HQWUH�RWUDV� ORV�VLPSOHV�GHUHFKRV�
FRQVWLWXFLRQDOHV�\�TXH�OD�JDUDQW¯D�QRUPDWLYD�GH�OD�UHJXODFLµQ�SRU�OH\�GH�VX�
HMHUFLFLR�HV�DSOLFDEOH�WDPEL«Q�D�ODV�RWUDV�FDWHJRU¯DV�MXU¯GLFDV�SURFODPDGDV�HQ�
HO�W¯WXOR�,,��HVWR�HV��D�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�D�ORV�VLPSOHV�GHUHFKRV�
FRQVWLWXFLRQDOHV��&RDG\XYD�HQ�OD�SRVLFLµQ�VRVWHQLGD�TXH�HO�DUW¯FXOR������

ODV�PDWHULDV�FRQH[DV�ODV�667&���������DVXQWR�/RHFH���SDUFLDOPHQWH�UHFWLFDGD�SRU�OD�67&�
���������DVXQWR�/RDSD���\�VREUH�OD�FRODERUDFLµQ�GHO�UHJODPHQWR��OD�67&����������)-��|�

�ܑ� (GXDUGR�*DUF¯D�GH�(QWHUU¯D�\�7RP£V�5DPµQ�)HUQ£QGH]��&XUVR�GH�GHUHFKR�DGPLQLVWUDWLYR�
,����WD��(GLFLµQ��0DGULG��&LYLWDV��������S��������(O�DUW¯FXOR����VH�UHHUH�VRODPHQWH�DO�GHVD�
UUROOR�GLUHFWR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVف��W«UPLQR�TXH�DSXQWD�GH�PDQHUD�LQHTX¯YRFD�D�
UHJXODFLRQHV�RQWDOHV��GLUHFWDPHQWH�RULHQWDGDV�D�FRPSOHPHQWDU�OD�QRUPDFLµQ�E£VLFD�TXH�VH�
FRQWLHQH�HQ�OD�SURSLD�&RQVWLWXFLµQ��(O�LQFLVR�QDO�GHO�DUW¯FXORܐ����GH�HVWD�SDUHFH�FRQUPDU�
HVWD�PLVPD�FRQFOXVLµQ�DO�UHTXHULU�vXQD�YRWDFLµQ�QDO�VREUH�HO�FRƎXQWR�GHO�SUR\HFWRvق�
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D�GLIHUHQFLD�GHOܓ����TXH�VH�DFDED�GH�UHVH³DU��DO�HVWDEOHFHU�OD�JDUDQW¯D�
QRUPDWLYD�GH�OD�UHIRUPD�DJUDYDGD��LQFOX\H�HQ�VX�£PELWRف�GHUHFKRV��JD�
UDQW¯DV�IXQGDPHQWDOHV�\�GHEHUHVق��LQWURGXFLHQGR�XQD�FRPD�HQWUH�GHUHFKRV�
\�JDUDQW¯DV��(VWD�LQWHUSUHWDFLµQ�VH�UHIXHU]D�FRQVLGHUDEOHPHQWH�VL�VH�UHSDUD�
HQ�TXH�HO�DUW¯FXOR�����DO�DWULEXLU�OD�HFDFLD�MXU¯GLFD�LQPHGLDWD�VH�UHHUH�
OLWHUDOPHQWH�D�ORVف�GHUHFKRV�IXQGDPHQWDOHVق��OR�TXH�LPSOLFD�OD�H[FOXVLµQ�
GH�RWUDV�FDWHJRU¯DV�MXU¯GLFDV�FRPR�ORV�VLPSOHV�GHUHFKRV�FRQVWLWXFLRQDOHV�R�
ORV�PDQGDWRV�D�ORV�SRGHUHV�S¼EOLFRV��OR�TXH�UHVXOWD�OµJLFR�\�FRKHUHQWH�\�VH�
FRUUHVSRQGH�FRQ�ODV�SRVLFLRQHV�TXH�VH�HVW£Q�GHIHQGLHQGR�HQ�HVWH�WUDEDMR��
FRQFUHWDPHQWH�VH�GHEHQ�UHFRUGDU�ODV�GLFXOWDGHV�UHVH³DGDV�HQ�HO�DSDUWDGR�
,,,�SDUD�FRQVHJXLU�OD�HFDFLD�MXU¯GLFD�LQPHGLDWD�GH�DOJXQRV�GHUHFKRV�TXH��
HQWH�D�RWUDV�SRVLFLRQHV�GH�OD�OLWHUDWXUD�MXU¯GLFD��HQ�HVWH�WUDEDMR�QR�VH�KDQ�
FRQVLGHUDGR�GHUHFKRV�IXQGDPHQWDOHV��

2WUR�DUJXPHQWR�HQ�GHIHQVD�GH�HVWD�LQWHUSUHWDFLµQ�HV�OD�JDUDQW¯D�QRUPD�
WLYD�GH�OD�UHVHUYD�RUJ£QLFD��TXH�VH�FLUFXQVFULEH�OLWHUDOPHQWH�SRU�HO�DUW¯FXOR�
����D�DTXHOODV�OH\HV�TXHف�SRU�VX�QDWXUDOH]D�UHJXODQ�ORV�GHUHFKRV�IXQGD�
PHQWDOHVق��)LQDOPHQWH��HVWD�SRVLFLµQ�QR�SXHGH�SHUGHU�GH�YLVWD�HO�FRƎXQWR�
GH�DUJXPHQWDFLRQHV�FRQWHQLGDV�HQ�HVWH�WUDEDMR�\�OR�TXH�HQ�EUHYH�LQࠕD�VH�
HVFULELU£�D�SURSµVLWR�GH�TXµUXP�GH�OD�OH\�RUJ£QLFD�\�GHO�SHOLJUR�FLHUWR�GH�
SHWULFDFLµQ�GHO�RUGHQDPLHQWR�MXU¯GLFR�GRPLQLFDQR��3RU�WDQWR��DTX¯�VH�YD�D�
VRVWHQHU�TXH�ORV�£PELWRV�PDWHULDOHV�GHO�DUW¯FXORܓ����\�����VRQ�GLIHUHQWHV����
HV�P£V��TXH�KD\�XQD�JHRPHWU¯D�YDULDEOH�GH�SURWHFFLµQ�GH�HVWDV�GRV�JDUDQW¯DV�
QRUPDWLYDV�\�TXH�OR�PLVPR�VXFHGH�FRQ�HO�DUW¯FXOR�����D�SURSµVLWR�GH�OD�
UHIRUPD�DJUDYDGD��(Q�FRQVHFXHQFLD��ODV�PDWHULDV�TXH�SURWHJHQ�ODV�JDUDQW¯DV�
QRUPDWLYDV�VRQ�GLIHUHQWHV��DO�LJXDO�TXH�VXFHG¯D�FRQ�ODV�SURSLDV�JDUDQW¯DV��
\�YDU¯DQ�HQ�FRQVHFXHQFLD�WDPEL«Q�ORV�QLYHOHV�GH�SURWHFFLµQ�GH�ORV�GHUH�
FKRV�IXQGDPHQWDOHV��GH�ORV�GHUHFKRV�FRQVWLWXFLRQDOHV�\�GH�ORV�GHEHUHV�

&RQ�HVWRV�SUHVXSXHVWRV� VH�GHHQGH�TXH� HO� W«UPLQR� UHJXODFLµQ�GHO�
HMHUFLFLR� HQJORED� ODV� JDUDQW¯DV� MXULVGLFFLRQDOHV���� ORV� VLPSOHV� GHUHFKRV�
FRQVWLWXFLRQDOHV��\�TXL]£V�ORV�PDQGDWRV�D�ORV�SRGHUHV�S¼EOLFRV��DV¯�FRPR�
RWUDV�JXUDV�MXU¯GLFDV�GHO�W¯WXOR�,,��\��FRQ�VHJXULGDG��OD�PD\RU�SDUWH�GH�
ODV�LQWHUYHQFLRQHV�S¼EOLFDV�HQ�PDWHULD�GH�GHUHFKRV�IXQGDPHQWDOHV��(QWUH�
HVWDV�¼OWLPDV��VLQ�GXGD��VH�LQFOX\HQ�HQ�VX�£PELWR�WRGDV�ODV�OLPLWDFLRQHV�QR�

�ܒ� -RUJH�3UDWV��'HUHFKR��S�������WDPEL«Q�FRLQFLGH�HQ�GHVOLQGDU�ORV�£PELWRV�PDWHULDOHV�GH�
DPERV�SUHFHSWRV�DXQTXH�FRQ�XQD�DUJXPHQWDFLµQ�GLIHUHQWH��8Q�DPSOLR�WUDWDPLHQWR�GH�OD�
FXHVWLµQ��FRQ�VµOLGD�V¯QWHVLV�GH�OD�GRFWULQD�HVSD³ROD��HQ��SS����������

�ܓ� 9«DVH�VXSUD�HO�SULPHU�S£UUDIR�LQ�बQH�GHO�DSDUWDGR�,,�
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FRQWHQLGDV�HQ�OD�&RQVWLWXFLµQ�TXH�HO�OHJLVODGRU�GHEH�SUHYHU�FRQ�FDU£FWHU�
JHQHUDO�SDUD�SHUPLWLU�HO�HMHUFLFLR�VLPXOW£QHR�GH�XQ�PLVPR�GHUHFKR�SRU�
WRGRV�VXV�WLWXODUHV��6H�FUHH�TXH�GHEH�HQJOREDU�WDPEL«Q�ODV�PHGLGDV�LQFHQ�
WLYDGRUDV�SDUD�HO�HIHFWLYR�HMHUFLFLR�GH�ORV�GHUHFKRV�HQ�OD�VRFLHGDG��DV¯�FRPR�
ODV�PHGLGDV�WXLWLYDV�PHQRV�JUDYRVDV�FRQ�RWURV�GHUHFKRV�IXQGDPHQWDOHV�\�
TXH�QR�VH�HQFXHQWUDQ�UHFRJLGDV�HQ�HO�&µGLJR�3HQDO��6H�WUDWD��HQ�GHQLWLYD��
GH�XQD�RUGHQDFLµQ�LQFHQWLYDGRUD��RUGHQDGRUD��WXLWLYD��GH�RUJDQL]DFLµQ�GH�
VX�HMHUFLFLR��8Q�HQWHQGLPLHQWR�GLIHUHQWH��DO�PHQRV�HQ�OD�SDUWH�HQ�TXH�VH�KD�
PDQLIHVWDGR�QR�WHQHU�GXGDV��OOHYDU¯D�D�XQD�LQYDVLµQ�SRU�SDUWH�GHO�OHJLVODGRU�
RUJ£QLFR�GH�OD�SU£FWLFD�WRWDOLGDG�GHO�RUGHQDPLHQWR�MXU¯GLFR��GHELGR�D�OD�
PD\RU�DPSOLWXG�GHO�W¯WXOR�,,�GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD�UHVSHFWR�DO�
W¯WXOR�,�GH�OD�HVSD³ROD�\�D�TXH�FRPR�VH�GHVWDFµ�VXSUD�OD�LQFLSLHQWH�GRFWULQD�
PD\RULWDULD�GRPLQLFDQD�VRVWLHQH�TXH�WRGRV�ORV�SUHFHSWRV�GH�VX�W¯WXOR�,,�
VRQ�GHUHFKRV�IXQGDPHQWDOHV����

/D�SRVLFLµQ�DTX¯�GHIHQGLGD�VH�UHIXHU]D�VL�VH�WLHQH�SUHVHQWH�TXH�HO�TXµUXP�
HVWDEOHFLGR�SRU�OD�&RQVWLWXFLµQ�GRPLQLFDQD�SDUD�ODV�OH\HV�RUJ£QLFDV�HV�GH�
GRV�WHUFLRV�GH�ORV�SUHVHQWHV�FRQ�OR�TXH�OD�FRQJHODFLµQ�GH�UDQJR�VL�SRGU¯D�
OOHYDU�HQ�HO�RUGHQDPLHQWR�MXU¯GLFR�GRPLQLFDQR�D�XQD�FLHUWD�SHWULFDFLµQ��
FRQ�OR�TXH�SDUD�HYLWDUOR�VH�UHIRU]DU¯D�OD�WHVLV�VRVWHQLGD�VXSUD�HQ�HO�DSDUWD�
GR�,,�D�SURSµVLWR�GH�TXH�OD�PD\RU�SDUWH�GH�ORV�SUHFHSWRV�GHO�W¯WXOR�,,�QR�
SURFODPDQ�GHUHFKRV�IXQGDPHQWDOHV��(Q�HVWH�SXQWR�FRQYLHQH�UHFRUGDU�TXH�
HQ�HO�FDVR�HVSD³RO�OD�67&���������)-�����GHVFDUWD�TXH�SXHGD�SURGXFLUVH�
SHWULFDFLµQ�HQ�HO�RUGHQDPLHQWR�MXU¯GLFR�HVSD³RO�SUHFLVDPHQWH�SRUTXH�ODV�
OH\HV�RUJ£QLFDV��HVWR�HVف��XQD�GHPRFUDFLD�GH�DFXHUGR�EDVDGD�HQ�PD\RU¯DV�
FXDOLFDGDV�R�UHIRU]DGDVق�VH�SUHY«Qف�WDQ�VROR�SDUD�VXSXHVWRV�WDVDGRV�\�H[�
FHSFLRQDOHVق����&RPR�VH�SXHGH�REVHUYDU�ODV�GLIHUHQWHV�SRVLFLRQHV�VRVWHQLGDV�
HQ�HO�WH[WR�VH�UHWURDOLPHQWDQ�

(Q� HO� £PELWR�GH� OD� UHJXODFLµQ�GH� OD� OH\� RUJ£QLFD� SRGU¯D� TXHGDU� OR�
UHVWDQWH��HVWR�HV��HO�FRPSOHWDPLHQWR�QRUPDWLYR�E£VLFR�GH�OD�&RQVWLWXFLµQ�
UHDOL]DGR�SRU�HO�OHJLVODGRU��GDGR�HO�FDU£FWHU�VXPDULDO�\�ODSLGDULR�GH�ODV�QRUPDV�
VREUH�GHUHFKRV�IXQGDPHQWDOHV��HO�FRƎXQWR�GH�OLPLWDFLRQHV�QR�FRQWHQLGDV�
HQ�OD�QRUPD�QRUPDUXP�TXH�HO�OHJLVODGRU�GHEH�SUHYHU�FRQ�FDU£FWHU�JHQHUDO�
SDUD�FRPSDWLELOL]DU�HO�GLVXWH�GH�XQ�GHUHFKR�IXQGDPHQWDO�FRQ�ORV�GHP£V��
DV¯� FRPR�FRQ�RWURV� YDORUHV�� SULQFLSLRV� \�ELHQHV� FRQVWLWXFLRQDOHVظ�HQ� HO�

�ܔ� 9«DVH�VXSUD�QRWD����\�HO�WH[WR�TXH�OH�VLUYH�GH�VRSRUWH�
�ܕ� 9«DVH�LQࠕD�QRWD����\�HO�WH[WR�HQ�TXH�VH�VXVWHQWD�
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SUµ[LPR�S£UUDIR�VH�SXHGH�FRQVXOWDU�HO�IXQGDPHQWR�GH�HVWD�SRVLFLµQط�\�ODV�
PHGLGDV�WXLWLYDV�P£V�LPSRUWDQWHV�TXH�SURWHJHQ�ORV�GHUHFKRV�IXQGDPHQ�
WDOHV��ODV�TXH�QRUPDOPHQWH�UHFXUUHQ�DO�&µGLJR�3HQDO��TXH�VXHOHQ�DIHFWDU�
DO�FRQWHQLGR�HVHQFLDO�GH�RWURV�GHUHFKRV� IXQGDPHQWDOHV��6H�WUDWD�GH�XQD�
UHJXODFLµQ�FRQJXUDGRUD��FRQVWLWXWLYD��GHOLPLWDGRUD�GHO�FRQWHQLGR�E£VLFR��
HQ�OD�PHGLGD�HQ�TXH�HO�WLWXODU�GHO�GHUHFKR�QR�SXHGD�KDFHUOR��(Q�FXDQWR�D�
VX�H[WHQVLµQ��FRLQFLGR�FRQ�(QWHUU¯D�HQ�TXHف�HO�FRQWHQLGR�GH�OD�UHJXODFLµQ�
GHEH�VHU�HO�P¯QLPR�LQGLVSHQVDEOH�SDUD�TXH�OD�QRUPD�E£VLFD�FRQWHQLGD�HQ�OD�
SURSLD�&RQVWLWXFLµQ�SXHGD�IXQFLRQDU�FRUUHFWDPHQWH�\�DOFDQ]DU�DV¯�OD�RSH�
UDWLYLGDG�VRFLDO�D�OD�TXH�LQVWLWXFLRQDOPHQWH�HVW£�DERFDGDق����(VWD�UHGXFFLµQ�
GHO�£PELWR�PDWHULDO�GH�OD�OH\�RUJ£QLFD�PHUPDU¯D�OD�JDUDQW¯D�QRUPDWLYD�FRQ�
PHQRU�LQWHQVLGDG�GH�OR�TXH�OR�KDU¯D�HQ�(VSD³D��GRQGH�VH�H[LJH�PD\RU¯D�
DEVROXWD�SDUD�OD�OH\�RUJ£QLFD��HV�GHFLU��HO�PLVPR�TXµUXP�TXH�VH�UHTXLHUH�
SDUD�OD�OH\�RUGLQDULD�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD�

$QWHV�GH�QDOL]DU�FRQ�HVWD�SULPHUD�FXHVWLµQ��FUHR�QHFHVDULD�XQD� LP�
SRUWDQWH�SUHFLVLµQ�HQ�PDWHULD�GH�ORV�O¯PLWHV�TXH�HO�OHJLVODGRU�HVWDEOHFH�FRQ�
FDU£FWHU�JHQHUDO��$XQTXH�OD�OLWHUDWXUD�MXU¯GLFD�HQ�XQ�SULQFLSLR�LQVLVW¯D�HQ�OR�
FRQWUDULR��HV�GH�VREUD�FRQRFLGR�TXH�DO�SRQGHUDU�GRV�GHUHFKRV�IXQGDPHQWDOHV�
HO�TXH�FHGH�GHELOLWDGDPHQWH�D�YHFHV�GHVDSDUHFH��HVWR�HV��TXH�WUDV�DJRWDU�HO�
LQW«USUHWH�WRGRV�ORV�LQVWUXPHQWRV�D�VX�DOFDQFH��QR�HV�SRVLEOH�PDQWHQHU�XQ�
P¯QLPR�FRQWHQLGR�HQ�HO�GHUHFKR�TXH�FHGH�GHELOLWDGDPHQWH��/D�FRQVWDWDFLµQ�
GH�HVWD�UHDOLGDG�HV�PH�KD�OOHYDGR�D�SURSRQHU�OD�UHVHUYD�DO�OHJLVODGRU�RUJ£QLFR�
GH�HVWH�WLSR�GH�O¯PLWHV�GH�FDU£FWHU�JHQHUDO�\�GHEHU¯D�FRQGXFLU�D�UHVWULQJLU�VX�
GLVFUHFLRQDOLGDG�HQ�PD\RU�PHGLGD��1R�HV�OR�PLVPR�HO�FRQLFWR�HQWUH�GRV�
GHUHFKRV�IXQGDPHQWDOHVظ�OD�&RQVWLWXFLµQ�GRPLQLFDQD�FRQWHPSOD�HVWD�HVSH�
FLFLGDGط����TXH�HQWUH�XQR�GH�HVWRV�\�XQ�GHUHFKR�FRQVWLWXFLRQDO��R�XQ�YDORU�R�
SULQFLSLR��R�XQ�ELHQ�MXU¯GLFR�FRQVWLWXFLRQDO��&XDQGR�VH�SRQGHUD��OD�OLPLWDFLµQ�
TXH�XQ�GHUHFKR�IXQGDPHQWDO�LPSRQH�D�RWUR�GHUHFKR�IXQGDPHQWDO�SXHGH�VHU��

�ܖ� *DUF¯D�GH�(QWHUU¯D�\�)HUQ£QGH]��&XUVR�GH��Sܖ����
�ܗ� /D�&RQVWLWXFLµQ�GRPLQLFDQD�PX\�UHYHODGRUDPHQWH�HQ�HO�W¯WXOR�,,��FDS¯WXOR�,,,ف��'H�ORV�

SULQFLSLRV�GH�DSOLFDFLµQ�H�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHVق�HQ�VX�
DUW¯FXORܓ�����LQ�बQH��RV�SRGHUHV�S¼EOLFRVً�HQ�FDVR�GH�FRQLFWR�HQWUH�GHUHFKRV�IXQGD/ف�
PHQWDOHV��SURFXUDU£Q�DUPRQL]DU�ORV�ELHQHV�H�LQWHUHVHV�SURWHJLGRV�SRU�HVWD�&RQVWLWXFLµQق��
(O�SUHFHSWR�KDEOD�GH� DUPRQL]DU� ORV�ELHQHV� H� LQWHUHVHV�SURWHJLGRV� HQ�HVWD�&RQVWLWXFLµQ�
VROR�HQ�FDVR�GH� FRQLFWR�HQWUH�GHUHFKRV� IXQGDPHQWDOHV��REYLDPHQWH�KD\� DUPRQL]DFLµQ�
HQ�RWURV�FRQLFWRV��SHUR�HO�SUHFHSWR�VH�FUHH�TXH�GLVWLQJXH�LQWHQFLRQDGDPHQWH�FXDQGR�OD�
FRQRQWDFLµQ�HV�VROR�HQWUH�GHUHFKRV�IXQGDPHQWDOHV��/D�VHGHV�PDWHULDH��LQWHUSUHWDFLµQ�GH�
ORV�GHUHFKRV��HV�WDPEL«Q�PX\�UHYHODGRUD�
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VLQ�GXGD��GH�PD\RU�LQWHQVLGDG�TXH�OD�TXH�OH�H[LJLU¯D�XQ�GHUHFKR�FRQVWLWXFLR�
QDO��GDGD�OD�SRVLFLµQ�TXH�ORV�SULPHURV�RFXSDQ�HQ�HO�VLVWHPD�FRQVWLWXFLRQDO��

7DPEL«Q�VH�GHEH�SURFHGHU�FRQ�SUXGHQFLD�FXDQGR�OD�OLPLWDFLµQ�D�XQ�
GHUHFKR�IXQGDPHQWDO�SURFHGH�GH�XQ�YDORU�R�SULQFLSLR�FRQVWLWXFLRQDO��GDGR�
TXH�VX�FDU£FWHU�HYDQHVFHQWH��VX�EDMD�GHQVLGDG��HVWR�HV��VX�DPSOLD�GLVFUH�
FLRQDOLGDG�HQ�PDQRV�GHO�OHJLVODGRU��PD\RU�HQ�HO�YDORU�TXH�HQ�HO�SULQFLSLR��
SRGU¯DQ�SHUPLWLU�UHVWULQJLU�LQGHELGDPHQWH�HO�GHUHFKR�IXQGDPHQWDO��(Q�HO�
JHQRPD�GH�HVWH�HVW£�HO�VHU�XQ�£PELWR�GH�OLEHUWDG�LPSHQHWUDEOH�SDUD�HO�SRGHU�
S¼EOLFR�HQWH�D�ORV�LQWHUHVHV�FROHFWLYRV�TXH�HVWH�UHSUHVHQWD��OD�XWLOL]DFLµQ�GH�
HVWRV�LQWHUHVHV�FRQ�H[FHVLYD�GLVFUHFLRQDOLGDG�SHUPLWLU¯D�HOLPLQDU�OD�JDUDQW¯D�
SRU�OD�TXH�QDFLHURQ�ORV�GHUHFKRV�IXQGDPHQWDOHV��(VWDV�GRV�UHH[LRQHV�VRQ�
LJXDOPHQWH�Y£OLGDV�SDUD�HO�FRQLFWR�FRQ�RWURV�ELHQHV�FRQVWLWXFLRQDOHV��

3DUD�GLFXOWDU�HO�YDFLDPLHQWR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��OD�UHVHUYD�
GH� OH\�RUJ£QLFD�GHEH�RFXSDUVH�GH� ORV� O¯PLWHV�JHQHUDOHV�TXH�HO� OHJLVODGRU�
HVWDEOHFH�XWR�GH�XQD�SRQGHUDFLµQ�\�ODV�FRUWHV�FRQVWLWXFLRQDOHV�WLHQHQ�TXH�
VHU�PHQRV�FDXWHORVDV�FXDQGR�HƎXLFLDQ�HO�FRQWHQLGR�HVHQFLDO�\�HO�SULQFLSLR�
GH�SURSRUFLRQDOLGDG��HVSHFLDOPHQWH��DQWH�HO�P£V�QRYHGRVR�DWDTXH�D�ORV�DX�
W«QWLFRV�GHUHFKRV�IXQGDPHQWDOHV��ORV�LQWHUHVHV�FROHFWLYRV�HQ�IRUPD�GH�ELHQ�
MXU¯GLFR��GHUHFKR�FRQVWLWXFLRQDO��YDORU��SULQFLSLR��\��D�YHFHV��LQFOXVR��RWUR�
GHUHFKR�IXQGDPHQWDO��6HU¯D�FLHUWDPHQWH�URFDPEROHVFR�TXH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�FUHDGRV�FRPR�£PELWRV�GH�OLEHUWDG�HQWH�D�XQRV�LQWHUHVHV�
FROHFWLYRV�UHSUHVHQWDGRV�SRU�HO�SRGHU�S¼EOLFR�IXHUDQ�GHVWUXLGRV�D�WUDY«V�GH�
SUHWHQGLGDV�W«FQLFDV�GH�SRQGHUDFLµQ�

7DO�\�FRPR�VH�DSXQWDED��VROR�UHVWD�QDOL]DU�FRQ�XQD�UHH[LµQ�VREUH�OD�
H[LJHQFLD�GH�XQD�PD\RU¯D�DEVROXWD�SDUD�UHJXODU�HO�HMHUFLFLR�GH�ORV�GHUHFKRV�
\�JDUDQW¯DV�SRU�OH\�\�VREUH�HO�TXµUXP�GH�OD�PD\RU¯D�GH�GRV�WHUFLRV�HQ�OD�
OH\�RUJ£QLFD�SDUD�ODV�TXH��SRU�VX�QDWXUDOH]D��UHJXODQ�GHUHFKRV�IXQGDPHQ�
WDOHV��8QD�GH�ODV�P£V�JHQXLQDV�LQXHQFLDV�HVSD³RODV�HQ�OD�&RQVWLWXFLµQ�
GRPLQLFDQD�HV�OD�OH\�RUJ£QLFD��(Q�OD�PDGUH�SDWULD��HVWD�QRUPD�VH�FDUDFWH�
UL]D�SRU�XQ�GHWHUPLQDGR�£PELWR�PDWHULDO�\�SRUTXH�VH�UHTXLHUH�OD�PD\RU¯D�
DEVROXWD�GH�ORV�FRPSRQHQWHV�GHO�&RQJUHVR�GH�ORV�GLSXWDGRV�HQ�OD�YRWDFLµQ�
QDO�VREUH�HO�FRƎXQWR�GH�OD�QRUPD��/D�UD]µQ�GH�VHU�GH�HVWH�SUHFHSWR�HUD�
SURORQJDU�HO�FRQVHQVR�FRQVWLWXFLRQDO�VREUH�GHWHUPLQDGDV�PDWHULDV�TXH�VH�
FRQVLGHUDEDQ�GH�HVSHFLDO�LPSRUWDQFLD����

�ܘ� 6REUH�HVWH�REMHWLYR�GH� ODV� OH\HV�RUJ£QLFDV� Y«DVH�*DUF¯D�GH�(QWHUU¯D� \�)HUQ£QGH]��&XUVR�
GH�GHUHFKR�DGPLQLVWUDWLYR��S�������DV¯�FRPR�OD�UHIHUHQFLD�D�ODV�YHLQWLWDQWDV�OH\HV�RUJ£QLFDV�
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(O�REMHWLYR�QR�SDUHFH�KDEHUVH�FXPSOLGR�HQ�(VSD³D�SOHQDPHQWH�VL�VH�
FRQVLGHUD� OR�DFDHFLGR�HQ� ORV�¼OWLPRV�WUHLQWD�\�FXDWUR�D³RV��6H�VXSRQ¯D�
TXH�OD�UHTXHULGD�PD\RU¯D�DEVROXWD�JDUDQWL]DED�HO�FRQVHQVR�SRUTXH�QLQJ¼Q�
SDUWLGR�REWHQGU¯D� OD�PD\RU¯D�DEVROXWD������GLSXWDGRV�HQ�HO�&RQJUHVR���
6LQ�HPEDUJR��HQ�OD�PD\RU�SDUWH�GH�ODV�OHJLVODWXUDV��HO�JUXSR�SDUODPHQWDULR�
TXH�VRVWLHQH�DO�JRELHUQR�KD�FRQWDGR�FRQ�PD\RU¯D�DEVROXWD�\�FRQ�FLHUWD�
HFXHQFLD�KD�DSUREDGR�OH\HV�RUJ£QLFDV�HQ�VROLWDULR�R�FRQWUD�HO�FULWHULR�GHO�
SULQFLSDO�JUXSR�SDUODPHQWDULR�GH�OD�RSRVLFLµQ��

(O�FDVR�P£V�H[WUHPR�VH�SURGXMR�UHFLHQWHPHQWH�FXDQGR�HO�*UXSR�3DU�
ODPHQWDULR�6RFLDOLVWD�VDFµ�DGHODQWH�HO�(VWDWXWR�GH�&DWDOX³D�HQ�FRQWUD�GH�
OD�YROXQWDG�GHO�*UXSR�3RSXODU��D�WUDY«V�GH�OR�TXH�IRUPDOPHQWH�HV�XQD�OH\�
RUJ£QLFD��DXQTXH�PDWHULDOPHQWH�HV�XQD�JXUD�ELHQ�GLIHUHQWH��HQWUH�RWUDV�
UD]RQHV��SRUTXH�VH�WUDWD�GH�XQD�QRUPD�SDFFLRQDGD�HQWUH�HO�SRGHU�FHQWUDO�
\�&DWDOX³D��TXH�HQ�HO�IXWXUR�QR�SXHGH�VHU�PRGLFDGD�PHGLDQWH�RWUD�OH\�
RUJ£QLFD�VLQ�HO�FRQVHQWLPLHQWR�GH�HVWD�FRPXQLGDG�DXWµQRPD��3RU�WDQWR��XQD�
VLQJXODU�OH\�RUJ£QLFD��DO�TXHGDU�LQGLVSRQLEOH�SDUD�ORV�SRGHUHV�FRQVWLWXLGRV�
VDOYR�SDFWR����(VWH�HSLVRGLR�PXHVWUD�HQ�JUDGR�H[WUHPR�ODV�GLFXOWDGHV�HQ�
(VSD³D�GH�OD�OH\�RUJ£QLFD�SDUD�DOFDQ]DU�VX�UD]µQ�GH�VHU�

+DFH�\D�EDVWDQWHV�D³RV�TXH�VH�YLHQH�SHQVDQGR�HQ�OD�FRQYHQLHQFLD�GH�
XQD�UHIRUPD�FRQVWLWXFLRQDO�HVSD³ROD�TXH�HOHYH�HO�TXµUXP�GHVGH�OD�PD\RU¯D�
DEVROXWD�D�ORV�WUHV�TXLQWRV�FRPR�IRUPD�VXSHUDGRUD�GH�OD�LQHFLHQFLD�GH�
OD�OH\�RUJ£QLFD�\�OH�SHUPLWD�FXPSOLU�OD�IXQFLµQ�SDUD�OD�TXH�IXH�GLVH³DGD��
/D�SURSXHVWD�HQFXHQWUD�XQ�LQFRQYHQLHQWH�HQ�OD�PHGLGD�HQ�TXH�VXSRQGU¯D�
HTXLSDUDU� ORV�TXµUXP� GH� OD� OH\�RUJ£QLFD� FRQ� OD� UHIRUPD�FRQVWLWXFLRQDO�
VLPSOLFDGD��OR�TXH�LQGXGDEOHPHQWH�RULJLQD�SUREOHPDV�FRQ�OD�GLVWLQFLµQ�
SRGHU�FRQVWLWX\HQWH�SRGHUHV�FRQVWLWXLGRV��TXH�VH�DJUDYDQ�FXDQGR�FRQ�OµJLFD�
VH�GHHQGH�OD�LPSRUWDQFLD�GHO�TXµUXP�D�OD�KRUD�GH�MXVWLFDU�HO�SULQFLSLR�
GH� MHUDUTX¯D�QRUPDWLYD� FRPR� H[SUHVLµQ�GH�XQ�PD\RU�SOXV� GH� YROXQWDG�

SUHYLVWDV�H[SUHVDPHQWH�HQ�OD�&RQVWLWXFLµQ���S�������\�OD�IDOWD�GH�XQ�KLOR�FRQGXFWRU�GH�ODV�
PLVPDV��6REUH�HO�SURSµVLWR�GH�ODV�OH\HV�RUJ£QLFDV�Y«DVH�WDPEL«Q�)UDQFLVFR�%DODJXHU�&DOOHMµQ��
)XHQWHV�GHO�GHUHFKR��WRPR�,,��0DGULG��7HFQRV��������Sܓ����

���� 9«DVH�-RV«�/XLV�*DUF¯D�*XHUUHURف��/R�6WDWR�DXWRQRPLFR��HYROX]LRQH�H�TXDOFKH�FRQFOXVLRQH�
GRSR�OD�SULPD�UHIRUPD�LQWHJUDOH�GL�DOFXQL�VWDWXWLق��HQ�6LOYLR�*DPELQR�\�0LODQR�*LXUª��
5HJLRQDOLVPL�H�6WDWXWL��/H�ULIRUPH�LQ�6SDJQD�H�LQ�,WDOLD���������SSܙ��������(VWH�DVSHFWR�
SXHGH�FRQVXOWDUVH�HQ�HVSD³RO��HQ�HO�WUDEDMR�GHO�PLVPR�DXWRU�������ف��(O�GLQ£PLFR�HVWDGR�
DXWRQµPLFR�HVSD³RO��5قHYLVWD�4XLG�,XULV��9RO������0«[LFR��MXQLR�������SS������ܐ
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�ܐ� 9«DVH�-RV«�/XLV�*DUF¯D�*XHUUHURف��,PSOLFDFLRQHV�FRQVWLWXFLRQDOHV�GH�OD�DGKHVLµQ�GH�OD�8QLµQ�
(XURSHD�DO�&RQYHQLR�(XURSHR�GH�'HUHFKRV�+XPDQRVق��HQ�HO�WUDEDMR�FROHFWLYR�/D�DGKHVLµQ�
GH�OD�8QLµQ�(XURSHD�DO�&RQYHQLR�(XURSHR�GH�'HUHFKRV�+XPDQRV��VX�LPSDFWR�LQVWLWXFLRQDO�
VREUH�OD�SRO¯WLFD�\�OD�FLXGDGDQ¯D�HXURSHD��-RUQDGD�GH�([SHUWRV��0DGULG��$3'+(��),'+�\�
0LQLVWHULR�GH�$VXQWR�([WHULRUHV�GH�(VSD³D��������SS��������GRQGH�VH�WUDWDQ�GH�HOLPLQDU�
ODV�DGKHUHQFLDV�DXWRULWDULDV�DO�SULQFLSLR�GH�MHUDUTX¯D�QRUPDWLYD�SURYHQLHQWHV�GHO�$QWLJXR�
U«JLPHQ�\�GH�VX�SULQFLSLR�PRQ£UTXLFR�\�FRQVWUXLUOR�FRPR�JDUDQW¯D�GH�OD�VREHUDQ¯D�SRSXODU�
D�WUDY«V�GHO�SULQFLSLR�GHPRFU£WLFR��/RV�TXµUXP�GHVHPSH³DU¯DQ�XQ�LPSRUWDQWH�SDSHO�D�OD�
KRUD�GH�H[SUHVDU�XQD�PD\RU�R�PHQRU�OHJLWLPLGDG�GHPRFU£WLFD��DXQTXH�QR�SXHGH�SHUGHUVH�
GH�YLVWD�HO�µUJDQR�TXH�SURGXFH�OD�QRUPD�\�HO�SULQFLSLR�GH�FRPSHWHQFLD�

�ܑ� /D�67&���������)-�����UHFKD]D�TXH�VH�SURGX]FD�XQD�FRQJHODFLµQ�GH�UDQJR�FXDQGR�OD�OH\�
RUJ£QLFD�UHJXOH�PDWHULD�SURSLD�GH�OH\�RUGLQDULD��DUJXPHQWDQGR�TXH��D�FRQFHSFLµQ�IRUPDO/ف�
GH�OD�OH\�RUJ£QLFD�SRGU¯D�SURGXFLU�HQ�HO�RUGHQDPLHQWR�MXU¯GLFR�XQD�SHWULFDFLµQ�DEXVLYD�
HQ�EHQHFLR�GH�TXLHQHV�HQ�XQ�PRPHQWR�GDGR�JR]DVHQ�GH�OD�PD\RU¯D�SDUODPHQWDULD�VX�
FLHQWH�\�HQ�GHWULPHQWR�GHO�FDU£FWHU�GHPRFU£WLFR�GHO�(VWDGR��\D�TXH�QXHVWUD�&RQVWLWXFLµQ�
KD�LQVWDXUDGR�XQD�GHPRFUDFLD�EDVDGD�HQ�HO�MXHJR�GH�ODV�PD\RU¯DV��SUHYLHQGR�WDQ�VROR�SDUD�
VXSXHVWRV�WDVDGRV�\�H[FHSFLRQDOHV�XQD�GHPRFUDFLD�GH�DFXHUGR�EDVDGD�HQ�PD\RU¯DV�FXDOLFDGDV�
R�UHIRU]DGDVق��/D�FXUVLYD�HV�SURSLD�\�HV�FODUDPHQWH�UHYHODGRUD�GH�VX�LQWHQFLµQ�

SRSXODU����1R�REVWDQWH��KD\�TXH�SUHFLVDU�TXH�OD�HTXLSDUDFLµQ�GH�TXµUXP�
QR�HV�WRWDO��HQ�OD�OH\�RUJ£QLFD�VH�UHFODPDU¯DQ�WUHV�TXLQWRV�GHO�&RQJUHVR�
\�HQ�OD�UHIRUPD�VLPSOLFDGD�GH�OD�&RQVWLWXFLµQ�HVSD³ROD�WUHV�TXLQWRV�HQ�
DPEDV�F£PDUDVظ�HQ�¼OWLPR�H[WUHPR�GRV�WHUFLRV�HQ�HO�&RQJUHVR�\�PD\RU¯D�
DEVROXWD�HQ�HO�6HQDGRط��VLQ�PHQFLRQDU�OD�SRVLELOLGDG�GHO�UHIHU«QGXP�VL�OR�
VROLFLWD�D�XQD�G«FLPD�SDUWH�GH�ORV�SDUODPHQWDULRV��&RQ�WRGR��OD�SURSXHVWD�
HV�XQ�PDO�PHQRU��VH�WUDWD�GH�HOHYDU�HO�TXµUXP�GH�OD�OH\�RUJ£QLFD�SDUD�TXH�
HIHFWLYDPHQWH�SXHGD�FXPSOLU�HO�REMHWLYR�FRQ�TXH�VH�FRQFLELµ��7DPEL«Q�VH�
SRGU¯D�REMHWDU�TXH�HVWR�SURYRFD�XQD�SHWULFDFLµQ�DEXVLYD�GH�HVWD�SDUWH�GHO�
RUGHQDPLHQWR�MXU¯GLFR�FRQ�PHUPD�GHO�SULQFLSLR�GHPRFU£WLFR��(O�DUJXPHQWR�
LJQRUD�TXH�DO�WLHPSR�GH�VHQWDU�HVWD�GRFWULQD�HO�7ULEXQDO�&RQVWLWXFLRQDO�
HVSD³RO�YHGD�VX�DSOLFDFLµQ�SDUD�ORV�VXSXHVWRV�H[FHSFLRQDOHV�\�WDVDGRV�HQ�ORV�
TXH�VH�HVWDEOHFHف�XQD�GHPRFUDFLD�GH�DFXHUGR�EDVDGD�HQ�PD\RU¯DV�FXDOLFD�
GDV�R�UHIRU]DGDVق����/D�REMHFLµQ�WDPEL«Q�VH�GHVYDQHFH�FXDQGR�VH�DWLHQGH�D�
OD�SU£FWLFD�\�VH�UHSDUD�TXH�HQ�WRGDV�ODV�OHJLVODWXUDV�GH�OD�&RQVWLWXFLµQ�GH�
�����ODV�GRV�SULQFLSDOHV�IXHU]DV�SRO¯WLFDV�KDQ�DQGDGR�VREUDGDV�SDUD�DOFDQ]DU�
HVH�TXµUXP���4X«�FRQVHQVR�VH�SHUVLJXH�HQ�FXHVWLRQHV�WUDVFHQGHQWDOHV�VL�
HO�PLVPR�QR�DOFDQ]D�D�ORV�GRV�SDUWLGRV�SRO¯WLFRV�P£V�LPSRUWDQWHV�TXH�VH�
UHSDUWHQ�OD�JREHUQDELOLGDG�GHO�(VWDGR"

&RPR�HQ�RWURV� FDVRV� \D� UHVH³DGRV� OD�&RQVWLWXFLµQ�GRPLQLFDQD�KD�
VDELGR�VXSHUDU�ORV�LQFRQYHQLHQWHV�TXH�ODV�JDUDQW¯DV�QRUPDWLYDV�KDQ�RUL�
JLQDGR�HQ�(VSD³D�DO�WLHPSR�TXH�ODV�LPSRUWDED��$V¯�OD�1RUPD�QRUPDUXP�
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GRPLQLFDQD�SUHY«�PD\RU¯D�DEVROXWD�GH�ORV�SUHVHQWHV�SDUD�OD�OH\�RUGLQDULD��
VHJ¼Q�HO�DUW¯FXOR������\�PD\RU¯D�GH�GRV�WHUFLRV�GH�ORV�SUHVHQWHV�HQ�OD�OH\�
RUJ£QLFD� FRPR�GLVSRQH� HO� DUW¯FXOR� ���1R�REVWDQWHܛ� WDPEL«Q� DTX¯� VH�
SURGXFH�XQD�FLHUWD�HTXLSDUDFLµQ�HQ�HO�TXµUXP�FRQ�HO�GH�OD�UHIRUPD�FRQVWL�
WXFLRQDO��DXQTXH��TXL]£V�GH�PHQRU�LQWHQVLGDG�TXH�HQ�HO�FDVR�HVSD³RO��SXHV�
HO�DUW¯FXOR�����H[LJH�OD�SUHVHQFLD�GH�P£V�GH�OD�PLWDG�GH�ORV�PLHPEURV�GH�
ODV�&£PDUDV�\�TXH�ODV�GHFLVLRQHV�VH�WRPHQ�SRU�PD\RU¯D�GH�GRV�WHUFLRV�GH�
ORV�YRWRVظ�HQ�OD�OH\�RUJ£QLFD�VH�UHTXLHUH�VROR�GRV�WHUFLRV�GH�YRWRV�GH�ORV�
SUHVHQWHV��/D�UHIRUPD�DJUDYDGD�WDPEL«Q�PDUFD�DOJXQD�GLVWDQFLD�DO�H[LJLU�
WUDV�OD�YRWDFLµQ�OD�LQWHUYHQFLµQ�GHO�VREHUDQR��PHGLDQWH�UHIHU«QGXP��H[L�
JLHQGR�XQD�SDUWLFLSDFLµQ�VXSHULRU�DO�WUHLQWD�SRU�FLHQWR�\�P£V�GHO�FLQFXHQWD�
SRU�FLHQWR�GH�ORV�YRWRV�HQ�VHQWLGR�SRVLWLYR��DUW¯FXOR������

7UDV�JORVDU�OD�LPSUHVFLQGLELOLGDG�GH�XQD�LQWHUYHQFLµQ�QRUPDWLYD�GH�ORV�
SRGHUHV�FRQVWLWXLGRV�HQ�HO�U«JLPHQ�MXU¯GLFR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
\�FRQFOXLU�TXH�HVWD�GHEH�VHU�UHDOL]DGD�SRU�HO�OHJLVODGRU�\�FµPR�OD�GHVFRQ�
DQ]D�FUHFLHQWH�HQWH�DO�PLVPR�OOHYµ�D�HVWDEOHFHU�PHFDQLVPRV�GH�FRQWURO�
TXH�UHVWULQJHQ�VX�GLVFUHFLRQDOLGDG��HV�HO�PRPHQWR�GH�RFXSDUVH�GH�HVWDV�
GRV�OLPLWDFLRQHV��OD�LQGLVSRQLELOLGDG�GHO�FRQWHQLGR�HVHQFLDO�\�HO�UHVSHWR�DO�
SULQFLSLR�GH�SURSRUFLRQDOLGDG�SRU�HO�OHJLVODGRU�D�OD�KRUD�GH�HVWDEOHFHU�FRQ�
FDU£FWHU�JHQHUDO�ORV�O¯PLWHV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��1R�REVWDQWH��
DTX¯�QRV�FH³LUHPRV�D�YHU�VL�WDPEL«Q�VH�KD�SURGXFLGR�XQD�UHFHSFLµQ�GH�
HVWDV� OLPLWDFLRQHV�GHVGH�(VSD³D�\�HQ�TX«�PHGLGD�UHVXOWD� WUDVODGDEOH� OD�
GRFWULQD�\�OLWHUDWXUD�MXU¯GLFD�KLVSDQD�

VI.  La indisponibilidad del contenido esencial

(O�DUW¯FXORܓ����GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD�GLVSRQH���\6ROR�SRU�OHف�
HQ�ORV�FDVRV�SHUPLWLGRV�SRU�HVWD�&RQVWLWXFLµQ��SRGU£�UHJXODUVH�HO�HMHUFLFLR�
GH�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHV��UHVSHWDQGR�VX�FRQWHQLGR�HVHQ�
FLDO�\�HO�SULQFLSLR�GH�UD]RQDELOLGDGق��(O�SUHFHSWR�PRG«OLFDPHQWH�DWULEX\H�
OD�FRPSHWHQFLD�DO�OHJLVODGRU�\�OR�UHVWULQJH�HQ�VX�GLVFUHFLRQDOLGDG�FRQ�OD�
LQGLVSRQLELOLGDG�GHO�FRQWHQLGR�HVHQFLDO�\�GHO�SULQFLSLR�GH�UD]RQDELOLGDG��
TXH�\D�VH�DQWLFLSµ�TXH�VH�HQWLHQGH�FRPR�SURSRUFLRQDOLGDG��&RPR�\D�VH�KD�
YLVWR��VH�WUDWD�GH�XQ�O¯PLWH�LPSXHVWR�SRU�HO�SRGHU�FRQVWLWX\HQWH�FRQWUR�
ODEOH�SRU�OD�MXULVGLFFLµQ�RUGLQDULD�\��HQ�¼OWLPR�H[WUHPR��SRU�HO�7ULEXQDO�
&RQVWLWXFLRQDO�
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6H�VLJXH��FRPR�HQ�VXSXHVWRV�DQWHULRUHV��OD�HVWHOD�GH�OD�&RQVWLWXFLµQ�
HVSD³ROD��FX\R�DUW¯FXORܒ����GLVSRQH�TXHف�VROR�SRU�OH\��TXH�HQ�WRGR�FDVR�
GHEHU£�UHVSHWDU�VX�FRQWHQLGR�HVHQFLDO��SRGU£�UHJXODUVH�HO�HMHUFLFLR�GH�WDOHV�
GHUHFKRV�\�OLEHUWDGHVً��1قR�REVWDQWH��WDPEL«Q�HQ�HVWH�FDVR��HO�DXW«QWLFR�
RULJHQ�GH�OD�OLPLWDFLµQ�DO�OHJLVODGRU�VH�HQFXHQWUD�HQ�HO�DUW¯FXORܢ���GH�OD�
/H\�)XQGDPHQWDO�GH�%RQQ��WDQWR�SRU�OR�TXH�VH�UHHUH�D�OD�GHOLPLWDFLµQ�
GH�VX�£PELWR�FRPR�DO�SURSLR�VLJQLFDGR�GH�HVWD�JDUDQW¯D�FRQVWLWXFLRQDO��
6H�HVW£��VLQ�GXGD��HQ�SUHVHQFLD�GH�XQ�FRQFHSWR�MXU¯GLFR�LQGHWHUPLQDGR��
TXH�FRQVWLWX\H�XQ�DXW«QWLFR�O¯PLWH�D� OD�DFFLµQ�GH� ORV�SRGHUHV�S¼EOLFRV��
HVSHFLDOPHQWH�D�OD�SRWHVWDG�OHJLVODWLYD�GHO�(VWDGR�

(Q�$OHPDQLD�VH�KD�GHEDWLGR�LQWHQVDPHQWH�VL�HVWH�O¯PLWH�DO�OHJLVODGRU�
WLHQH�VX�RULJHQ�HQ�OD�SRVLFLµQ�HVWUXFWXUDO�VXERUGLQDGD��LQIHULRU�HQ�MHUDUTX¯D�
QRUPDWLYD��GHO�OHJLVODGRU�HQ�UHODFLµQ�FRQ�HO�FRQVWLWX\HQWH�R�VL�QR�GHULYD�GH�
DTX¯�VLQR�GH�OD�H[SUHVD�LQGLVSRQLELOLGDG�HVWDEOHFLGD�SRU�OD�&RQVWLWXFLµQ�
DOHPDQD�HQ�HO�DUW¯FXORܢ���\�HQ�OD�GRPLQLFDQD�SRU�HOܓ�����HVWR�HV��VL�QR�
H[LVWLU¯D�VLQ�HVWRV�SUHFHSWRV��6H�FRLQFLGH�FRQ�+¦EHUOH�\�+HVVH�HQ�DWULEXLU�
D�OD�FO£XVXOD�KRPµORJD�OD�PHUD�FRQGLFLµQ�GH�UHFRUGDWRULR�HQ«UJLFR��FRPR�
VH³DOD�6ROR]£EDO��VH�WUDWD�GHف�OD�REVHUYDQFLD�GH�O¯PLWHV��TXH�HQ�UHDOLGDG��
YLHQH�D�UHLWHUDU��SHUR�QR�D�HVWDEOHFHU�SURSLDPHQWHق����

&RQ�HO�FRQWHQLGR�HVHQFLDO���VH�SUHWHQGH�SUHVHUYDU�XQ�Q¼FOHR�P¯QLPR�D�
SDUWLU�GHO�FXDO�HO�OHJLVODGRU�SXHGH�RSHUDU�DPSOLDQGR�P£V�R�PHQRV�H[SDQ�
VLYDPHQWH�ODV�FRQGLFLRQHV�GH�HMHUFLFLR�GH�ORV�GHUHFKRV��/D�GHOLPLWDFLµQ�GH�
HVH�Q¼FOHR�LQWDQJLEOH�KDEU£�GH�UHDOL]DUVH�FRQVLGHUDQGR�FX£O�HV�HO�P¯QLPR�
TXH�SHUPLWH�DUPDU�OD�VXEVLVWHQFLD�GHO�GHUHFKR�R�OLEHUWDG�\�OD�SRVLELOLGDG�
GH�HMHUFHUOR�

�ܒ� 6ROR]£EDO�(FKDYDUU¯D�� �OJXQDV$ف FXHVWLRQHV� E£VLFDVًق�� SS�� �DVH»�9ܒ������ DVLPLVPR� OD�
ELEOLRJUD¯D�DOHPDQD�VREUH�OD�FXHVWLµQ�SRU�«O�FLWDGD�

�ܓ� (QWUH� ORV�SULPHURV�HVWXGLRV�VREUH�HO�FRQWHQLGR�HVHQFLDO�Y«DVH�/XFLDQR�3DUHMR�$OIRQVR��
�O�FRQWHQLGR�HVHQFLDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO)ف�
D�SURSµVLWR�GH�OD�VHQWHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH���GH�DEULO�GH������5HYLVWDق��
(VSD³ROD�GH�'HUHFKR�&RQVWLWXFLRQDO��Q¼P���������8QR�GH�ORV�WUDEDMRV�P£V�LQX\HQWHV��VLQܗ�
GXGD��,JQDFLR�GH�2WWR�\�3DUGRف��/D�UHJXODFLµQ�GHO�HMHUFLFLR�GH�ORV�GHUHFKRV�\�OLEHUWDGHV��
/D�JDUDQW¯D�GH�VX�FRQWHQLGR�HVHQFLDO�HQ�HO�DUW¯FXORܒ����GH�OD�&RQVWLWXFLµQق��HQ�HO�OLEUR�
GHO�PLVPR�DXWRU�FRQ�/RUHQ]R�0DUW¯Q�5HWRUWLOOR��'HUHFKRV�IXQGDPHQWDOHV�\�&RQVWLWXFLµQ�
�0DGULG��&LYLWDV��������SS�����\�VV����9«DVH�WDPEL«Q��$QWRQLR�/XLV�0DUW¯QH]�3XMDOWH��/D�
JDUDQW¯D�GHO�FRQWHQLGR�HVHQFLDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��0DGULG��&HQWUR�GH�(VWXGLRV�
&RQVWLWXFLRQDOHV��������
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/D�QRFLµQ�GH�FRQWHQLGR�HVHQFLDO�HV�IXQGDPHQWDOPHQWH�FDVX¯VWLFD��KDEU£�
TXH�HVWDU�DO�FRQFUHWR�GHVDUUROOR�GH�XQ�GHUHFKR�SDUD�VDEHU�VL�VH�UHVSHWD�HVH�
Q¼FOHR�LQWDQJLEOH��3DUD�VX�GHWHUPLQDFLµQ�H[LVWHQ�E£VLFDPHQWH�GRV�FULWH�
ULRV����HO�SULPHUR�LPSOLFD�HO�UHFXUVR�D�OD�QRFLµQ�JHQHUDOPHQWH�DGPLWLGD�GH�
OR�TXH�XQ�GHUHFKR�VLJQLFD��'HVGH�HVWD�SHUVSHFWLYD��HO�FRQWHQLGR�HVHQFLDO�
GH�XQ�GHUHFKR�VHU¯D�DTXHO�TXH�OR�KDFH�UHFRJQRVFLEOH�FRPR�SHUWHQHFLHQWH�D�
DTXHOOD�FDWHJRU¯D�MXU¯GLFD�FRQ�OD�TXH��GH�DFXHUGR�FRQ�OD�LGHD�JHQHUDOPHQWH�
DFHSWDGD��VH�FRUUHVSRQGH��6H�WUDWD�GH�XQD�QRFLµQ�VXEMHWLYLVWD�\�YLQFXODGD�
FRQ�XQ�GHWHUPLQDGR�PRPHQWR�KLVWµULFR��6L�XQ�GHUHFKR�QR�UH¼QH��HQ�VX�
GHVDUUROOR�OHJLVODWLYR��HVRV�UDVJRV�TXH�OR�LGHQWLFDQ�FRPR�SHUWHQHFLHQWH�
D�OD�QRFLµQ�JHQHUDOPHQWH�DVXPLGD��VH�YXOQHUD�VX�FRQWHQLGR�HVHQFLDO��(O�
VHJXQGR�FULWHULR�SDUD�GHWHUPLQDU�HO�FRQWHQLGR�HVHQFLDO�GHO�GHUHFKR�VHU¯D�
HO�GH�ORFDOL]DU�DTXHOORV�LQWHUHVHV�FX\D�SURWHFFLµQ�VH�SHUVLJXH�FRQ�VX�UH�
FRQRFLPLHQWR��6HU¯D�SUHFLVR�GLOXFLGDU�VL� ORV�LQWHUHVHV�TXH�HVWH�SUHWHQGH�
SURWHJHU�\�UHVJXDUGDU�HVW£Q�HIHFWLYD��UHDO�\�FRQFUHWDPHQWH�SURWHJLGRV�SRU�
HO�GHVDUUROOR�OHJLVODWLYR�GHO�GHUHFKR��$PERV�FULWHULRV�GH�GHWHUPLQDFLµQ�
GHO�FRQWHQLGR�HVHQFLDO�GH�XQ�GHUHFKR�QR�VRQ�DQWLW«WLFRV�QL�DOWHUQDWLYRV��
VLQR�FRPSOHPHQWDULRV�

(VWD�QRFLµQ�IXH�HODERUDGD�SRU�OD�67&����������)-��|��FDVR�GHFUHWR�OH\�
UHJXODGRU�GHO�GHUHFKR�GH�KXHOJD���TXH�HVWDEOHFH�

3DUD� WUDWDU�GH�DSUR[LPDUVH�GH�DOJ¼Q�PRGR�D� OD� LGHD�GH�
���TXH�HQ�HO�$UW�����GH�OD�&RQVWLWXFLµQقFRQWHQLGR�HVHQFLDOف
VH�UHHUH�D�OD�WRWDOLGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�TXH�
SXHGH�UHIHULUVH�D�FXDOHVTXLHUD�GHUHFKRV�VXEMHWLYRV��VHDQ�R�
QR�FRQVWLWXFLRQDOHV��FDEH�VHJXLU�GRV�FDPLQRV��(O�SULPHUR�
HV�WUDWDU�GH�DFXGLU�D�OR�TXH�VH�VXHOH�OODPDU�OD�QDWXUDOH]D�MX�
U¯GLFD�R�HO�PRGR�GH�FRQFHELU�R�GH�FRQJXUDU�FDGD�GHUHFKR��
6HJ¼Q�HVWD�LGHD��KD\�TXH�WUDWDU�GH�HVWDEOHFHU�XQD�UHODFLµQ�
HQWUH�HO�OHQJXDMH�TXH�XWLOL]DQ�ODV�GLVSRVLFLRQHV�QRUPDWLYDV�
\�OR�TXH�DOJXQRV�DXWRUHV�KDQ�OODPDGR�HO�PHWDOHQJXDMH�R�
LGHDV�JHQHUDOL]DGDV�\�FRQYLFFLRQHV�JHQHUDOPHQWH�DGPLWLGDV�
HQWUH�ORV�MXULVWDV��ORV�MXHFHV�\��HQ�JHQHUDO��ORV�HVSHFLDOLVWDV�

�ܔ� %D³R�/HµQ��ف/D�GLVWLQFLµQ�HQWUH�GHUHFKR�IXQGDPHQWDOًق��SS�����������UDVWUHD�OD�GHWHU�
PLQDFLµQ�GHO�FRQWHQLGR�HVHQFLDO�HIHFWXDGD�SRU�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�DOHP£Q�\�
HVSD³RO�HQ�XQ�S£UUDIR�GH�ORV�WUDEDMRV�GH�6FKPLWW�
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HQ�GHUHFKR��0XFKDV�YHFHV�HO�QRPHQ�\�HO�DOFDQFH�GH�XQ�GH�
UHFKR�VXEMHWLYR�VRQ�SUHYLRV�DO�PRPHQWR�HQ�TXH�WDO�GHUHFKR�
UHVXOWD�UHFRJLGR�\�UHJXODGR�SRU�XQ�OHJLVODGRU�FRQFUHWR��
(O�WLSR�DEVWUDFWR�GHO�GHUHFKR�SUHH[LVWH�FRQFHSWXDOPHQWH�
DO�PRPHQWR�OHJLVODWLYR�\�HQ�HVWH�VHQWLGR�VH�SXHGH�KDEODU�
GH�XQD�UHFRJQRVFLELOLGDG�GH�HVH�WLSR�DEVWUDFWR�HQ�OD�UH�
JXODFLµQ�FRQFUHWD��/RV�HVSHFLDOLVWDV�HQ�GHUHFKR�SXHGHQ�
UHVSRQGHU�VL�OR�TXH�HO�OHJLVODGRU�KD�UHJXODGR�VH�DMXVWD�R�
QR�D�OR�TXH�JHQHUDOPHQWH�VH�HQWLHQGH�SRU�XQ�GHUHFKR�GH�
WDO�WLSR��&RQVWLWX\HQ�HO�FRQWHQLGR�HVHQFLDO�GH�XQ�GHUHFKR�
VXEMHWLYR�DTXHOODV�IDFXOWDGHV�R�SRVLELOLGDGHV�GH�DFWXDFLµQ�
QHFHVDULDV� SDUD� TXH� HO� GHUHFKR� VHD� UHFRJQRVFLEOH� FRPR�
SHUWLQHQWH�DO�WLSR�GHVFULWR�\�VLQ�ODV�FXDOHV�GHMD�GH�SHUWHQHFHU�
D�HVH�WLSR�\�WLHQH�TXH�SDVDU�D�TXHGDU�FRPSUHQGLGR�HQ�RWUR�
GHVQDWXUDOL]£QGRVH��SRU�GHFLUOR�DV¯��7RGR�HOOR�UHIHULGR�DO�
PRPHQWR�KLVWµULFR�GH�TXH�HQ�FDGD�FDVR�VH�WUDWD�\�D�ODV�
FRQGLFLRQHV� LQKHUHQWHV� HQ� ODV� VRFLHGDGHV� GHPRFU£WLFDV��
FXDQGR�VH�WUDWH�GH�GHUHFKRV�FRQVWLWXFLRQDOHV�

(O�VHJXQGR�SRVLEOH�FDPLQR�SDUD�GHQLU�HO�FRQWHQLGR�HVHQFLDO�GH�XQ�
GHUHFKR�FRQVLVWH�HQ�WUDWDU�GH�EXVFDU�OR�TXH�XQD�LPSRUWDQWH�WUDGLFLµQ�KD�
OODPDGR�ORV�LQWHUHVHV�MXU¯GLFDPHQWH�SURWHJLGRV�FRPR�Q¼FOHR�\�P«GXOD�GH�
ORV�GHUHFKRV�VXEMHWLYRV��6H�SXHGH�HQWRQFHV�KDEODU�GH�XQD�HVHQFLDOLGDG�GHO�
FRQWHQLGR�GHO�GHUHFKR�SDUD�KDFHU�UHIHUHQFLD�D�DTXHOOD�SDUWH�GHO�FRQWHQLGR�
GHO�GHUHFKR�TXH�HV�DEVROXWDPHQWH�QHFHVDULD�SDUD�TXH�ORV�LQWHUHVHV�MXU¯�
GLFDPHQWH�SURWHJLEOHV��TXH�GDQ�YLGD�DO�GHUHFKR��UHVXOWHQ�UHDO��FRQFUHWD�
\�HIHFWLYDPHQWH�SURWHJLGRV��'H�HVWH�PRGR��VH�UHEDVD�R�VH�GHVFRQRFH�HO�
FRQWHQLGR�HVHQFLDO�FXDQGR�HO�GHUHFKR�TXHGD�VRPHWLGR�D�OLPLWDFLRQHV�TXH�
OR�KDFHQ�LPSUDFWLFDEOH��OR�GLFXOWDQ�P£V�DOO£�GH�OR�UD]RQDEOH�R�OR�GHVSRMDQ�
GH�OD�QHFHVDULD�SURWHFFLµQ�

/RV�GRV�FDPLQRV�SURSXHVWRV�SDUD�WUDWDU�GH�GHQLU�OR�TXH�SXHGH�HQ�
WHQGHUVH�SRUف�FRQWHQLGR�HVHQFLDOق�GH�XQ�GHUHFKR�VXEMHWLYR�QR�VRQ�DOWHUQD�
WLYRV��QL�PHQRV�WRGDY¯D�DQWLW«WLFRV��VLQR�TXH��SRU�HO�FRQWUDULR��VH�SXHGHQ�
FRQVLGHUDU�FRPR�FRPSOHPHQWDULRV��GH�PRGR�TXH��DO�HQHQWDUVH�FRQ�OD�
GHWHUPLQDFLµQ�GHO�FRQWHQLGR�HVHQFLDO�GH�FDGD�FRQFUHWR�GHUHFKR�SXHGHQ�
VHU�FRƎXQWDPHQWH�XWLOL]DGRV�SDUD�FRQWUDVWDU�ORV�UHVXOWDGRV�D�ORV�TXH�SRU�
XQD�X�RWUD�Y¯D�SXHGD�OOHJDUVH�
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6H�GHHQGH��HQ�FRQVHFXHQFLD��XQ�HQWHQGLPLHQWR�DEVROXWR�GHO�FRQWHQL�
GR�HVHQFLDO��HQ�O¯QHD�FRQ�OD�GRFWULQD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�DOHP£Q�
\�HVSD³RO��HQWH�DO�HQWHQGLPLHQWR�UHODWLYR�GHO�FRQWHQLGR�HVHQFLDO����TXH�
OOHYD�SU£FWLFDPHQWH�D�HTXLSDUDU�HO�FRQWHQLGR�HVHQFLDO�FRQ�HO�SULQFLSLR�GH�
SURSRUFLRQDOLGDG����/D�WHRU¯D�UHODWLYD�HQFXHQWUD�GLFXOWDGHV�SDUD�GHWHUPL�
QDU�HO�FRQWHQLGR�HVHQFLDO�P£V�DOO£�GH�ORV�FDVRV�FRQFUHWRV�\��DOJXQRV�GH�VXV�
GHIHQVRUHV�REVHUYDQ�ULHVJRV�HQ�DFXGLU�D�XQR�GH�ORV�FULWHULRV��FRQFUHWDPHQWH��
HO�GH�ODV�LGHDV�JHQHUDOL]DGDV�R�FRQYLFFLRQHV�GH�ORV�MXULVWDV����

VII.  El principio de la razonabilidad o proporcionalidad 

&RPR�VH�KD�SRGLGR�FRPSUREDU�DO�LQLFLR�GHO�DSDUWDGR�DQWHULRU��WUDV�DWUL�
EXLU�DO�OHJLVODGRU�OD�UHJXODFLµQ�GHO�HMHUFLFLR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��

�ܕ� -XDQ�&DUORV�*DYDUD�GH�&DUD��'HUHFKRV�IXQGDPHQWDOHV�\�GHVDUUROOR�OHJLVODWLYR��OD�JDUDQW¯D�GHO�
FRQWHQLGR�HVHQFLDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�OD�/H\�)XQGDPHQWDO�GH�%RQQ��0DGULG��
&HQWUR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV��������SS����������\����������UHODWD�HO�HQHQWDPLHQWR�
HQWUH�HO�7ULEXQDO�)HGHUDO�\�HO�7ULEXQDO�$GPLQLVWUDWLYR�)HGHUDO��FµPR�HO�SULPHUR�GHIHQG¯D�
DO�SULQFLSLR�XQ�HQWHQGLPLHQWR�UHODWLYR�HQWH�DO�DEVROXWR�GHO�VHJXQGR�\�FµPR�HO�7ULEXQDO�
&RQVWLWXFLRQDO�DOHP£Q�DGRSWµ�HVWD�¼OWLPD�WHVLV��

�ܖ� /D�67&�����������)-��|��D�SURSµVLWR�GH�ORV�GHUHFKRV�GH�ORV�H[WUDƎHURV��YXHOYH�D�UHFKD]DU�
OD�WHVLV�UHODWLYD�TXH�SUHWHQGH�VXEVXPLU�HO�FRQWHQLGR�HVHQFLDO�HQ�HO�SULQFLSLR�GH�SURSRUFLR�
QDOLGDG��OD�OLEHUWDG�GHO�OHJLVODGRU�VH�YH�DVLPLVPR�UHVWULQJLGD�SRU�FXDQWR�ODV�FRQGLFLRQHVف�
GH�HMHUFLFLR�TXH�HVWDEOH]FD�UHVSHFWR�GH�ORV�GHUHFKRV�\�OLEHUWDGHV�VROR�VHU£Q�FRQVWLWXFLRQDO�
PHQWH�Y£OLGDV��VL�UHVSHWDQGR�VX�FRQWHQLGR�HVHQFLDO��$UWܒ�����&(���VH�GLULJHQ�D�SUHVHUYDU�
RWURV� GHUHFKRV�� ELHQHV� R� LQWHUHVHV� FRQVWLWXFLRQDOPHQWH� SURWHJLGRV� \� JXDUGDQ� DGHFXDGD�
SURSRUFLRQDOLGDG�FRQ�OD�QDOLGDG�SHUVHJXLGDق�

�ܗ� 2EVHUYDQ� ULHVJR� GH� VXEMHWLYLGDG� DO� DFXGLU� D� SDU£PHWURV� H[WUD�FRQVWLWXFLRQDOHV�� 3ULHWR�
6DQFK¯V� �(VWXGLRV� VREUH� GHUHFKRV� IXQGDPHQWDOHV�� SS�� ����������*DYDUD� GH�&DUD� �'HUHFKRV�
IXQGDPHQWDOHV��SS������������0DJGDOHQD�/RUHQ]R�5RGU¯JXH]�$UPDV��$Q£OLVLV�GHO�FRQ�
WHQLGR�HVHQFLDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQXQFLDGRV�HQ�HO�DUW¯FXOR������GH�OD�&RQVWLWXFLµQ�
HVSD³ROD��*UDQDGD��&RPDUHV��������SS�����\�VV���\�0l�/X]�0DUW¯QH]�$ODUFµQ��ف/D�DSOLFDFLµQ�
MXGLFLDO�GHO�GHUHFKR�FRQVWLWXFLRQDOق��HQ�7HRU¯D�\�UHDOLGDG�FRQVWLWXFLRQDO��Q¼P������������SS��
���������

� 8QD�WHVLV�P£V�SUµ[LPD�DO�7ULEXQDO�GH�OR�TXH�SLHQVD�HO�DXWRU�HQ�-DYLHU�-LP«QH]�&DPSR�
�'HUHFKRV� IXQGDPHQWDOHV��&RQFHSWR� \� JDUDQW¯DV��0DGULG��7URWWD�� ������ SS�� �������� TXH�
FRQVLGHUD�LOXVRULR�FRQFHELU�XQ�Q¼FOHR�UPH�H�LQDOWHUDEOH�TXH�SXGLHUD�VHU�FDSWDGR�H[�DQWH�
\�HQ�DEVWUDFWR��6X�PD\RU�UHFKD]R�D�OD�SRVLFLµQ�GHO�7ULEXQDO�HV�OD�FRQFHSFLµQ�GH�XQ�GH�
UHFKR�IXQGDPHQWDO�FRQ�XQ�Q¼FOHR�LQGLVSRQLEOH�\�XQD�HQYROWXUD�R�SHULIHULD�D�PHUFHG�GHO�
OHJLVODGRU��$XQTXH�FRPR�UHODWD�'H�2WWR�\�3DUGR��ف/D�UHJXODFLµQ�GHO�HMHUFLFLR�GHًق��S��
������OD�SHULIHULD�SRGU¯D�QR�TXHGDU�D�GLVSRVLFLµQ�GHO�OHJLVODGRU�VL�DO�O¯PLWH�GHO�FRQWHQLGR�
HVHQFLDO�VH�\X[WDSRQH�OD�UHVWULFFLµQ�GHO�SULQFLSLR�GH�SURSRUFLRQDOLGDG��IµUPXOD�HPSOHDGD�
FRQ�HFXHQFLD�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�
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HO�DUW¯FXORܓ����LQ�बQH�OLPLWD�D�HVWH�SRGHU�FRQVWLWXLGR�QR�VROR�D�WUDY«V�GH�
OD�LQGLVSRQLELOLGDG�GHO�FRQWHQLGR�HVHQFLDO��VLQR�PHGLDQWH�HO�SULQFLSLR�GH�
UD]RQDELOLGDG�TXH��HQ�UHDOLGDG��HV�GH�SURSRUFLRQDOLGDG����FRPR�VH�SRGU£�
DSUHFLDU�DO�H[DPLQDU�HO�¼OWLPR�GH�ORV�VXESULQFLSLRV�HQ�TXH�HVWH�VH�GHVJORVD�

(O�SULQFLSLR�GH�SURSRUFLRQDOLGDG��FX\R�DQFODMH�VH�HQFXHQWUD�DGHP£V�
GH�HQ�HO�DUW¯FXORܓ�����H[SUHVDPHQWH��HQ�OD�FO£XVXOD�GHO�(VWDGR�GH�GHUHFKR�
GHO�DUW¯FXOR����LPSO¯FLWDPHQWH��HV�XQD�YH]�P£V�XQD�DSRUWDFLµQ�WHXWRQD��
$SDUHFLµ�HQ�HO�VLJOR��HQ�HO�FDPSR�DGPLQLVWUDWLYR�SDUD�UHYLVDU�ORV�SRGH�
UHV�GLVFUHFLRQDOHV�GH�OD�DGPLQLVWUDFLµQ�\�WUDV�OD�6HJXQGD�*XHUUD�0XQGLDO�
VH�H[WHQGLµ�DO�GHUHFKR�FRQVWLWXFLRQDO�SDUD�OLPLWDU�OD�GLVFUHFLRQDOLGDG�GHO�
OHJLVODGRU�D�WUDY«V�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��8QD�GH�ODV�SULPHUDV�
FRQVWLWXFLRQHV�HQ�UHFRJHUOR�H[SUHVDPHQWH�HV�OD�SRUWXJXHVD��FX\R�DUW¯FXOR�
���LPSRQH�DO�OHJLVODGRU�TXH�FXPSOD�HVWH�SULQFLSLR�DO�OLPLWDU�ORV�GHUHFKRVܡ
IXQGDPHQWDOHV��/D�&RQVWLWXFLµQ�HVSD³ROD�QR�OR�FRQWHPSOD�H[SO¯FLWDPHQWH��
SHUR�OD�67&�����������)-��|��OR�FRQVLGHUµ�LPSO¯FLWR�HQ�OD�FO£XVXOD�GHO�
(VWDGR�GH�GHUHFKR�\�OD�67&���������)-��|��HQ�OD�LQWHUGLFFLµQ�GH�OD�DU�
ELWUDULHGDG��(O�SULQFLSLR�GH�SURSRUFLRQDOLGDG�FRPSUHQGH�HO�SULQFLSLR�GH�
DGHFXDFLµQ��HO�SULQFLSLR�GH�QHFHVLGDG�\�HO�SULQFLSLR�GH�SURSRUFLRQDOLGDG�
VWULFWX�VHQVX����DXQTXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�QR�FRQWHPSOµ�SOHQDPHQWH�
HVWDV�SUR\HFFLRQHV�KDVWD�OD�67&���������ܔ

(O�SULQFLSLR�GH�DGHFXDFLµQ�UHTXLHUH�E£VLFDPHQWH�TXH� ODV� OLPLWDFLR�
QHV�TXH�HO�OHJLVODGRU�LPSRQH�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�D�OD�KRUD�GH�
FRQJXUDU�VX�HMHUFLFLR�VH�HQFXHQWUHQ�IXQGDGDV�HQ�OD�SURWHFFLµQ�GH�RWUR�

�ܘ� (GXDUGR�(VS¯Q�7HPSODGR��ف/DV�JDUDQW¯DV�GH�ORV�GHUHFKRV�\�OLEHUWDGHVق��HQ�HO�OLEUR�GLULJLGR�
SRU�*RQ]£OH]�7UHYõDQR�\�$OFXELOOD��&RPHQWDULRV�� �WRPR�,,��SS�����������QR�DSUHFLD�
HVWD�HTXLSDUDFLµQ��9«DVH�WDPEL«Q�VX�FDS¯WXOR�HQ�UHODFLµQ�FRQ�HVWH�WUDEDMR�\�D�SURSµVLWR�GH�
ODV�JDUDQW¯DV�MXULVGLFFLRQDOHV��(Q�FDPELR��HQ�HO�PLVPR�OLEUR��WRPR�,��HO�LQWHUHVDQWH�WUDEDMR�
GH�,JQDFLR�7RUUHV�0XURف��/RV�FRQWUROHV�\�JDUDQW¯DV�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQDق��S��
�����FRLQFLGH�FRQ�OD�RSLQLµQ�TXH�VH�PDQLHVWD�HQ�HO�WH[WR�\�FRQVLGHUD�TXH�HO�SULQFLSLR�GH�
SURSRUFLRQDOLGDG�VH�KD�GHQRPLQDGR�HQ�5HS¼EOLFD�'RPLQLFDQD�SULQFLSLR�GH�UD]RQDELOLGDG�

���� 9«DVH�&DUORV�%HUQDO�3XOLGR��(O�SULQFLSLR�GH�SURSRUFLRQDOLGDG�\�ORV�GHUHFKRV�IXQGDPHQWDOHV���UD��
(GLFLµQ��0DGULG��&HQWUR�GH�(VWXGLRV�3RO¯WLFRV�\�&RQVWLWXFLRQDOHV��������HVSHFLDOPHQWH��
SS������\�VV���VREUH�OD�HVWUXFWXUD�GH�HVWRV�VXESULQFLSLRV�

�ܐ� 8QD�SHUIHFWD�V¯QWHVLV�VREUH�HO�SULQFLSLR�GH�SURSRUFLRQDOLGDG�\�VXV�VXESULQFLSLRV�FRQ�GH�
WDOODGR�GHVSOLHJXH�GH�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�HQ�0HGLQD�*XHUUHURف��/D�HFDFLD�
YLQFXODQWHًق��SS�9ܐ����������«DVH�WDPEL«Q�HO�UHVWR�GHO�FRPHQWDULR�D�SURSµVLWR�GH�ODV�
JDUDQW¯DV�QRUPDWLYDV��DV¯�FRPR�VX�WUDEDMRف�(O�SULQFLSLR�GH�SURSRUFLRQDOLGDG�\�HO�OHJLVODGRU�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق��HQ�&XDGHUQRV�GH�'HUHFKR�3¼EOLFR��Q¼P�����������SS������
\�VV�
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GHUHFKR��ELHQ��YDORU�R�SULQFLSLR�FRQVWLWXFLRQDO��$XQTXH�QR�EDVWD�OD�PHUD�
LQGLFDFLµQ�GHO�SUHFHSWR��VLQR�TXH�OD�UHVWULFFLµQ�TXH�VXH�HO�GHUHFKR�IXQ�
GDPHQWDO�GHEH�VHU�YHUGDGHUDPHQWH�¼WLO�SDUD�DOFDQ]DU�OD�QDOLGDG�TXH�VH�
SHUVLJXH��(Q�SDODEUDV�GH�OD�67&����������)-��|��VH�WUDWD�GH�FRPSUREDU�VL�
OD�PHGLGD�OLPLWDWLYD�GH�ORV�GHUHFKRV�HVف�VXVFHSWLEOH�GH�FRQVHJXLU�HO�REMHWLYR�
SURSXHVWRق��(Q�GHQLWLYD��VH�WUDWD�GH�DQDOL]DU�OD�LGRQHLGDG�GH�OD�PHGLGD�
SDUD�OD�FRQVHFXFLµQ�GHO�Q�SHUVHJXLGR�

(O� SULQFLSLR� GH� QHFHVLGDG� FRQVLVWH� HQ� OD� FRPSUREDFLµQ� GH� TXH� QR�
H[LVWHQ�PHGLGDV�DOWHUQDWLYDV�PHQRV�JUDYRVDV�TXH�OD�OLPLWDFLµQ�GHO�GHUHFKR�
IXQGDPHQWDO�SDUD�FRQVHJXLU�HO�REMHWLYR�SHUVHJXLGR��/D�LQGLVSHQVDELOLGDG�
GH�OD�UHVWULFFLµQ�VH�FRQYLHUWH�HQ�XQ�LQVWUXPHQWR�E£VLFR��DO�TXH�P£V�DGHODQWH�
VH�D³DGH�TXH�OD�DOWHUQDWLYD�D�OD�UHVWULFFLµQ�GHO�GHUHFKR�GHEH�VHU�LJXDO�GH�
HFD]��(O�FRQWURO�VH�FL³H�D�FRPSUREDU�VL�OD�OLPLWDFLµQ�HVف�LPSUHVFLQGLEOH�
R�FDE¯D�>ً@�OD�DGRSFLµQ�GH�PHGLGDV�PHQRV�GU£VWLFDV�H�LJXDOPHQWH�HFDFHV�
SDUD�OD�FRQVHFXFLµQ�GHO�Q�SHUVHJXLGRق��67&����������)-��|��

(O� SULQFLSLR� GH� SURSRUFLRQDOLGDG� HQ� VHQWLGR� HVWULFWR� HV� HO�PHQRV�
GHSXUDGR�\�H[LJH�DWHQGHU�D�WRGDV�ODV�FLUFXQVWDQFLDV�GHO�FDVR�FRQFUHWR��6H�
WUDWD�GH�SRQGHUDU�HO�VDFULFLR�GH�ORV�ELHQHV�TXH�VH�RULJLQD�DO�WLWXODU�GHO�
GHUHFKR�UHVWULQJLGR�FRQ�ODV�YHQWDMDV�TXH�GHULYDQ�GHO�GHUHFKR��ELHQ��YDORU�R�
SULQFLSLR�FRQVWLWXFLRQDO��3HUMXLFLRV�\�EHQHFLRV�GHEHQ�HVWDU�HTXLOLEUDGRV��
DPERV�WLHQHQ�TXH�HVWDU�DGHFXDGDPHQWH�SRQGHUDGRV��SXHV�VH�WUDWD�GH�XQD�
DXW«QWLFD�DUPRQL]DFLµQ�GH�ORV�LQWHUHVHV�FRQRQWDGRV��$V¯��OD�67&����������
)-��|�HVWDEOHFH�TXH�VH�WUDWD�GH�FRPSUREDU�VL�OD�OLPLWDFLµQ�DO�GHUHFKR�HV�
�SRQGHUDGD�R�HTXLOLEUDGD�SRU�GHULYDUVH�GH�HOOD�P£V�EHQHFLRV�R�YHQWDMDV�SDUDف
HO�LQWHU«V�JHQHUDO�TXH�SHUMXLFLRV�VREUH�RWURV�ELHQHV�R�YDORUHV�HQ�FRQLFWRق����

6L�VH�WLHQHQ�SUHVHQWHV�ORV�DUJXPHQWRV�\�UD]RQHV�TXH�VH�KDQ�H[DPLQDGR�
HQ�HO�DSDUWDGR�,9�GH�HVWH�WUDEDMR��TXH�OOHYDURQ�D�OD�UHVHUYD�GH�OH\�LPSURSLD�
\�D� LPSRQHU�ORV� O¯PLWHV�DO� OHJLVODGRU��KD\�TXH�FRQFOXLU�TXH�HO�7ULEXQDO�
&RQVWLWXFLRQDO�KD�DGRSWDGR�XQD�SRVLFLµQ��TXL]£V�H[FHVLYDPHQWH�FDXWHORVD�
HQ�HO�FRQWURO�GH�ORV�VXESULQFLSLRV�TXH�HQJORED�OD�SURSRUFLRQDOLGDG�SDUD�
OR�TXH�VH�DFXGH�DO�FRQFHSWR�GH�&RQVWLWXFLµQ�FRPR�RUGHQDPLHQWR�PDUFR��
\D�GHVGH�OD�6HQWHQFLD��������6L�ELHQ�HV�FLHUWR�TXH�HVWH�FRQWURO�HV�FRQܐ�
VLGHUDEOHPHQWH�P£V�LQWHQVR�FXDQGR�VH�DSOLFD�VREUH�OD�DGPLQLVWUDFLµQ�R�OD�

�ܑ� 9«DVH�0l�/X]�0DUW¯QH]�$ODUFµQ��&XRWD�HOHFWRUDO�GH�PXMHUHV�\�GHUHFKR�FRQVWLWXFLRQDO��0D�
GULG��&RUWHV�*HQHUDOHV��������SS�����������VREUH�ORV�WUHV�VXESULQFLSLRV�HQ�XQD�DSOLFDFLµQ�
FRQFUHWD�
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MXULVGLFFLµQ�RUGLQDULD��OD�FDXWHOD�TXH��REYLDPHQWH��GLVPLQX\H�OD�HFDFLD�
MXU¯GLFD�GH�HVWD�JDUDQW¯D�QRUPDWLYD��VH�REVHUYD�HQ�HO�FRQWURO�HMHUFLGR�SRU�
HO�7ULEXQDO�&RQVWLWXFLRQDO�VREUH�ORV�WUHV�VXESULQFLSLRV�

(Q�QXPHURVDV� RFDVLRQHV�� HO�P£[LPR� LQW«USUHWH�GH� OD�&RQVWLWXFLµQ�
HVSD³ROD�QR�KD�KHFKR�XQ�XVR�H[SUHVR�GHO�SULQFLSLR�GH�DGHFXDFLµQ��VLQR�
TXH�VH�KD�OLPLWDGR�D�LGHQWLFDU�HO�GHUHFKR��ELHQ��SULQFLSLR�R�YDORU�FRQV�
WLWXFLRQDO�TXH�MXVWLFDED�OD�UHVWULFFLµQ�DO�GHUHFKR�IXQGDPHQWDO��SDVDQGR�
D�FRQWLQXDFLµQ�D�H[DPLQDU�ORV�RWURV�GRV�VXESULQFLSLRV�

$�SURSµVLWR�GHO�SULQFLSLR�GH�QHFHVLGDG��OD�67&����������)-��|��DUPD�
TXH�

/D�UHDOL]DFLµQ�GHO�MXLFLR�GH�QHFHVLGDG�FRPSHWH�DO�OHJLVODGRU�
HV�XQD�DUPDFLµQ�TXH�\D�KHPRV�UHLWHUDGR�\�MXVWLFDGR��DO�
LJXDO�TXH�OD�GHO�DPSOLR�PDUJHQ�GH�OLEHUWDG�GHO�TXH�JR]D�
\�TXH�GHULYD��QR�VROR�GH�OD�DEVWUDFFLµQ�GHO�SULQFLSLR�GH�
SURSRUFLRQDOLGDG� �67&� ��������� IXQGDPHQWR� MXU¯GLFR�
�|��\�GH�OD�UHVH³DGD�FRPSOHMLGDG�GH�OD�WDUHD��VLQR�WDPEL«Q�
�UHSUHVHQWDQWH�HQف��GH�VX�QDWXUDOH]D�FRPRط�VREUH�WRGR\ط
FDGD�PRPHQWR�KLVWµULFR�GH�OD�VREHUDQ¯D�SRSXODUق���67&�
��������\�67&�����������

(Q�ULJRU��HO�FRQWURO�FRQVWLWXFLRQDO�DFHUFD�GH�OD�H[LVWHQFLD�
R�QR�GH�PHGLGDV�DOWHUQDWLYDV�PHQRV�JUDYRVDV��SHUR�GH�OD�
PLVPD�HFDFLD�TXH�OD�DQDOL]DGD��WLHQH�XQ�DOFDQFH�\�XQD�
LQWHQVLGDG�PX\�OLPLWDGDV��\D�TXH�VH�FL³H�D�FRPSUREDU�VL�
VH�KD�SURGXFLGR�XQ�VDFULFLR�SDWHQWHPHQWH�LQQHFHVDULR�GH�
GHUHFKRV�TXH�OD�&RQVWLWXFLµQ�JDUDQWL]D��667&����������
IXQGDPHQWR� MXU¯GLFR� �|�� ��������� IXQGDPHQWR� MXU¯GLFR�
�|�����������IXQGDPHQWR�MXU¯GLFR��|���GH�PRGR�TXH�VROR�
VL�D�OD�OX]�GHO�UD]RQDPLHQWR�OµJLFR��GH�GDWRV�HPS¯ULFRV�QR�
FRQWURYHUWLGRV�\�GHO�FRƎXQWR�GH�VDQFLRQHV�TXH�HO�PLVPR�
OHJLVODGRU�KD�HVWLPDGR�QHFHVDULRV�SDUD�DOFDQ]DU�QHV�GH�
SURWHFFLµQ� DQ£ORJRV�� UHVXOWD� HYLGHQWH� OD�PDQLHVWD� VX�
FLHQFLD� GH� XQ�PHGLR� DOWHUQDWLYR�PHQRV� UHVWULFWLYR� GH�
GHUHFKRV� SDUD� OD� FRQVHFXFLµQ� LJXDOPHQWH� HFD]� GH� ODV�
QDOLGDGHV�GHVHDGDV�SRU�HO�OHJLVODGRU��SRGU¯D�SURFHGHUVH�
D�OD�H[SXOVLµQ�GH�OD�QRUPD�GHO�RUGHQDPLHQWR�
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<�RWUR�WDQWR�SXHGH�DUPDUVH�GH�OD�FDXWHOD�DO�H[DPLQDU�HO�FRQWURO�GHO�
7ULEXQDO� UHVSHFWR�DO�SULQFLSLR�GH�SURSRUFLRQDOLGDG�HQ�VHQWLGR�HVWULFWR��
FRPR�SXHGH�REVHUYDUVH�HQ�OD�67&����������)-��|��6ROR�HO�HƎXLFLDPLHQWRف�
GH�OD�QR�FRQFXUUHQFLD�GH�HVH�GHVHTXLOLEULR�SDWHQWH�\�H[FHVLYR�R�LUUD]RQDEOH�
HQWUH�OD�VDQFLµQ�\�OD�QDOLGDG�GH�OD�QRUPD�FRPSHWH�HQ�HVWH�D�SXQWR�D�HVWH�
WULEXQDO�HQ�VX�ODERU�GH�VXSHUYLVDU�TXH�OD�PLVPD�QR�GHVERUGD�HO�PDUFR�
FRQVWLWXFLRQDOق�

VIII. La reforma constitucional agravada como garantía  
 normativa
�
<D�VH�GHVWDFµ�HQ�HO�DSDUWDGR�,��QRWD�GRV��OD�LPSRUWDQFLD�TXH�3«UH]�5R\R�

FRQHUH�D�OD�UHIRUPD�FRQVWLWXFLRQDO��DO�PHQRV�HQ�(VWDGRV�8QLGRV��SDUD�LQV�
WLWXFLRQDOL]DU�HO�SRGHU�FRQVWLWX\HQWH�RULJLQDULR�GHO�SXHEOR�\�OD�VXSUHPDF¯D�
GH�OD�&RQVWLWXFLµQ�FRPR�QRUPD�MXU¯GLFD��7DPEL«Q�VH�SXVR�GH�UHOLHYH�FRPR�
HV�XQD�GH�ODV�GRV�JDUDQW¯DV�IXQGDPHQWDOHV�TXH�SURWHJH�D�OD�&RQVWLWXFLµQ�
HQWH�D�SRVLEOHV�DWDTXHV�R�YLRODFLRQHV��DO�WLHPSR�TXH�RSHUD�FRPR�JDUDQW¯D�
QRUPDWLYD�SRU�OD�SURWHFFLµQ�TXH�UHFLEH�XQD�LQVWLWXFLµQ�DO�FRQVWLWXFLRQD�
OL]DUVH��3RFR�P£V�UHVWD�D³DGLU�GDGR�HO�REMHWR�SUHWHQGLGR�HQ�HVWH�WUDEDMR�

(Q�OR�TXH�DTX¯�LQWHUHVD�OD�&RQVWLWXFLµQ�GRPLQLFDQD�VLJXH�QXHYDPHQWH�
D� OD�&RQVWLWXFLµQ� HVSD³ROD�� DO� HPSOHDU� OD� UHIRUPD� FRQVWLWXFLRQDO� FRPR�
JDUDQW¯D� QRUPDWLYD� GH� ORV� GHUHFKRV� IXQGDPHQWDOHV�� DO� GLIHUHQFLDU� HQWUH�
UHIRUPD�FRQVWLWXFLRQDO�VLPSOLFDGD�\�DJUDYDGD�\�DO�UHTXHULU�HQ�HVWH�¼OWLPR�
FDVR�OD�LQWHUYHQFLµQ�HQ�UHIHU«QGXP�GHO�SXHEOR�GRPLQLFDQR��(Q�HIHFWR��VH�
GLVWLQJXH�HQWUH�OD�UHIRUPD�RUGLQDULD�GHO�DUW¯FXOR������FRQ�XQ�TXµUXP�GH�
P£V�GH�OD�PLWDG�GH�ORV�PLHPEURV�GH�FDGD�XQD�GH�ODV�&£PDUDV�\�XQD�PD\RU¯D�
GH�GRV�WHUFHUDV�SDUWHV�GH�ORV�YRWRV��GH�XQD�UHIRUPD�DJUDYDGD��DUW¯FXORV�����
\�������TXH�RSHUD�FRPR�JDUDQW¯D�QRUPDWLYD�P£V�LQWHQVD�HQ�OD�OLPLWDFLµQ�
TXH�HO�SRGHU�FRQVWLWX\HQWH�HVWDEOHFH�DO�SRGHU�FRQVWLWX\HQWH�FRQVWLWXLGR��
(Q�HVWH�VHJXQGR�VXSXHVWR�VH�H[LJH��DGHP£V��OD�LQWHUYHQFLµQ�GHO�VREHUDQR�
PHGLDQWH�XQ�UHIHU«QGXP�REOLJDWRULR�FRQ�SDUWLFLSDFLµQ��DO�PHQRV��GH�P£V�
GHO�WUHLQWD�SRU�FLHQWR�\�FRQ�XQD�PD\RU¯D�GH�P£V�GHO�FLQFXHQWD�SRU�FLHQWR�
GH�ORV�YRWDQWHV��

(O�£PELWR�PDWHULDO�LQFOX\Hف�GHUHFKRV��JDUDQW¯DV�IXQGDPHQWDOHV�\�GHEHUHV��
HO�RUGHQDPLHQWR�WHUULWRULDO�\�PXQLFLSDO��HO�U«JLPHQ�GH�QDFLRQDOLGDG��FLXGD�
GDQ¯D�\�H[WUDƎHU¯D��HO�U«JLPHQ�GH�OD�PRQHGD��\�VREUH�ORV�SURFHGLPLHQWRV�GH�
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UHIRUPD�LQVWLWXLGRV�HQ�HVWD�&RQVWLWXFLµQق��&RPR�HQ�VXSXHVWRV�DQWHULRUHV�
VH�UHFLEH�OD�LQXHQFLD�HVSD³ROD�SHUR�VXSHUDQGR�VXV�GLFXOWDGHV�R�HUURUHV����
(Q�(VSD³D�HO�FRQVWLWX\HQWH�VH�ROYLGµ�GH�SURWHJHU��QL�P£V�QL�PHQRV��TXH�OD�
GLJQLGDG�GH�OD�SHUVRQD�\�HO�OLEUH�GHVDUUROOR�GH�OD�SHUVRQDOLGDG��HO�SULQFLSLR�
GH�LJXDOGDG��HO�VLVWHPD�GH�JDUDQW¯DV�GH�ORV�GHUHFKRV�GHO�DUW¯FXOR������\�HO�
SURSLR�SURFHGLPLHQWR�GH�UHIRUPD�DJUDYDGD��HUURUHV�HQ�ORV�TXH�QR�LQFXUUH�
HO�FRQVWLWX\HQWH�GRPLQLFDQR�FRPR�VH�DFDED�GH�FRPSUREDU�DO�UHSURGXFLU�
HO�£PELWR�PDWHULDO�GH�OD�UHIRUPD�DJUDYDGD��)LQDOPHQWH��GHVWDFDU�TXH�HQ�OD�
JHRPHWU¯D�YDULDEOH�GH�SURWHFFLµQ�TXH�GHVSOLHJDQ�ODV�JDUDQW¯DV�QRUPDWLYDV�
HQ�5HS¼EOLFD�'RPLQLFDQD�OD�HVSHFLDO�ULJLGH]�QR�VROR�HV�UHFODPDEOH�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��VLQR�WDPEL«Q�GH�ORV�VLPSOHV�GHUHFKRV�FRQVWLWX�
FLRQDOHV��GH�ORV�GHEHUHV�FRQVWLWXFLRQDOHV�\�GH�ODV�SURSLDV�JDUDQW¯DV�

�ܒ� &D\HWDQR�1¼³H]�5LYHUR��ف/D�UHIRUPD�GH�OD�FRQVWLWXFLµQق��HQ�*RQ]£OH]�7UHYõDQR�\�$OFXEL�
OOD��&RPHQWDULRV��WRPR�,,��SS�������������DFHUWDGDPHQWH�GHVWDFD�FRPR�OD�&RQVWLWXFLµQ�
GRPLQLFDQD�VLJXH�D�OD�HVSD³ROD�DO�SURKLELU�HQ�HO�DUW¯FXOR�����TXH�VH�LQLFLH�OD�UHIRUPD�FRQV�
WLWXFLRQDO�GXUDQWH�OD�YLJHQFLD�GH�FXDOTXLHUD�GH�ORV�HVWDGRV�GH�H[FHSFLµQ��FXDQGR�KXELHUD�
VLGR�P£V�OµJLFR��HQ�O¯QHD�FRQ�RWUDV�FRQVWLWXFLRQHV��VXEVDQDU�HVWH�HUURU�\�H[WHQGHUOR�D�WRGDV�
ODV�IDVHV�GH�OD�UHIRUPD�FRQVWLWXFLRQDO�\�QR�VROR�D�OD�LQLFLDWLYD��9«DVH�VX�WUDEDMR�HQ�UHODFLµQ�
FRQ�HVWH�DSDUWDGR�D�SDUWLU�GH�OD�S�������\�HVSHFLDOPHQWH�SSܖ����������

�ܓ� 'H�(VWHEDQ�\�*RQ]£OH]�7UHYõDQR��&XUVR�GH�GHUHFKR��Sܖ����





0DJLVWUDGRV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD�\�S¼EOLFR�DVLVWHQWH�
D�OD�VHJXQGD�MRUQDGD�GHO�&RQJUHVR�



Los tribunales 
constitucionales: 

motores de cambios sociales
PANEL

Mag. Víctor Joaquín Castellanos Pizano,
juez miembro del Tribunal Constitucional

Dr. Pedro Balbuena,
ex juez presidente de la Corte de Apelación de Puerto Plata

Mag. Claudio A. Medrano,
juez de la Corte Penal de San Francisco de Macorís

Lic. José Darío Suárez,
SURIHVRU�GH�OD�3RQWLΘFLD�8QLYHUVLGDG�&DW´OLFD�0DGUH�\�0DHVWUD



Mag. Víctor Joaquín Castellanos Pizano

/LFHQFLDGR�HQ�'HUHFKR�HQ�OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�0DGUH�\�0DHV�
WUD��6DQWLDJR���������%HFDGR�SRU�HO�JRELHUQR�DQF«V��LQLFLµ�LQPHGLDWDPHQWH�XQ�
GRFWRUDGR�HQ�'HUHFKR�HQ�OD�8QLYHUVLGDG�GH�1L]D��TXH�FRQFOX\µ�HQ�������7UDV�
UHJUHVDU�D�5HS¼EOLFD�'RPLQLFDQD�HVH�PLVPR�D³R��HPSH]µ�D�HMHUFHU�OD�SURIHVLµQ�
GH�DERJDGR��DO�WLHPSR�GH�DVXPLU�OD�F£WHGUD�GH�'HUHFKR�GH�2EOLJDFLRQHV�\�RWUDV�
DVLJQDWXUDV�HQ�VX�DOPD�P£WHU��GRQGH�SRVWHULRUPHQWH�GLULJLµ�HO�'HSDUWDPHQWR�
GH�&LHQFLDV�-XU¯GLFDV�GXUDQWH�GLH]�D³RV��6XV�LQTXLHWXGHV�GRFHQWHV�OH�LQGXMHURQ�
D�IXQGDU�OD�SULPHUD�PDHVWU¯D�HQ�&LHQFLDV�-XU¯GLFDV�GH�OD�38&00���������DV¯�
FRPR�RWURV�LPSRUWDQWHV�SURJUDPDV�GH�SRVJUDGR�FRQ�XQLYHUVLGDGHV�GH�)UDQFLD�\�
(VSD³D��DFWXDOPHQWH�YLJHQWHV��

(Q�HO�£PELWR�OHJLVODWLYR��HO�'U��&DVWHOODQRV�3L]DQR�IXH�GHVLJQDGR�PLHP�
EUR�GH�OD�&RPLVLµQ�GH�$FWXDOL]DFLµQ�GHO�&µGLJR�&LYLO�'RPLQLFDQR��PHGLDQWH�
'HFUHWR�1R�������GHO����GH�IHEUHUR�GH�����3RVWHULRUPHQWH��IRUPµ�SDUWH�GH�ODܒ�
FRPLVLµQ�RFLDO�TXH�WXYR�D�VX�FDUJR�OD�UHGDFFLµQ�GHO�3UR\HFWR�GH�&µGLJR�&LYLO�
5HIRUPDGR��VRPHWLGR�DO�&RQJUHVR�1DFLRQDO�HQ�OD�DFWXDOLGDG��

(Q������SXEOLFµ�VX�SULPHUD�REUD��/D�UHVSRQVDELOLGDG�FLYLO�H[WUDFRQWUDFWXDO�
HQ�FDVR�GH�LQFHQGLRV��XQ�HVWXGLR�FRPSDUDGR�GH�GHUHFKR�DQF«V��HVSD³RO��LWDOLDQR�
\� GRPLQLFDQR��'XUDQWH� ORV� ¼OWLPRV� YHLQWH� D³RV� KD� GHVDUUROODGR� XQD� LQWHQVD�
ODERU�GRFWULQDO��SURGXFLHQGR�GHFHQDV�GH�HQVD\RV�\�DUW¯FXORV��SDUWH�GH�ORV�FXDOHV�
DSDUHFHQ�UHFRJLGRV�HQ�VX�OLEUR�,QVWLWXFLRQHV�GH�'HUHFKR�&LYLO��

+D�SDUWLFLSDGR�FRPR�FRQIHUHQFLVWD�\�H[SRVLWRU�HQ�LPSRUWDQWHV�FRQJUHVRV�
QDFLRQDOHV�H�LQWHUQDFLRQDOHV��GHVWDF£QGRVH�SRU�VX�LQWHUYHQFLµQ�HQ�OD�XQLYHUVLGDG�
DQFHVD�GH�6DYRLH��&KDPE«U\���FRPR�SURIHVRU�LQYLWDGR��HQ�PD\R�GHܕ����
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mag. VíCTor joaquín CasTellanos

Plan 

,���(O�FDPELR�VRFLDO�\�VX�LQWHU«V�HQ�HO�£PELWR�FRQVWLWXFLRQDO�HQ�JHQHUDO
� $��/D�QRFLµQ�GH�FDPELR�VRFLDO
� %��,QFLGHQFLD�GHO�FDPELR�VRFLDO�HQ�HO�£PELWR�FRQVWLWXFLRQDO

,,��(O�7&�GRPLQLFDQR�FRPR�PRWRU�GH�FDPELR�VRFLDO�HQ�SDUWLFXODU
� $��-XULVSUXGHQFLD�HQ�HO�£PELWR�GH�OD�IDPLOLD
� %��-XULVSUXGHQFLD�HQ�HO�£PELWR�SRO¯WLFR�SDUWLGLVWD
� &��-XULVSUXGHQFLD�HQ�HO�£PELWR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV

Introducción

/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�FRPR�DJHQWHV�GH�FDPELR�VRFLDO��
REMHWR�GH�HVWXGLR�HQ�HVWH�SDQHO��UHSUHVHQWD�XQ�WHPD�FRPSOHMR��
UHOHYDQWH� \� GH� DFWXDOLGDG�� 6X� DQ£OLVLV� GHEH� DSRUWDU� HOHPHQWRV�

SDUD�GHWHUPLQDU�VL�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�GHEH�RSHUDU�FRPR�XQD�
VLPSOH�VXVWHQWDGRUD�GH�ODV�SRO¯WLFDV�GLFWDGDV�SRU�ORV�SRGHUHV�OHJLVODWLYRV�
\�HMHFXWLYRV��R�VL��SRU�HO�FRQWUDULR��GHEH�DVXPLU�XQ�URO�PRWRUL]DGRU�\�GH�
OLGHUD]JR�GH�HVRV�FDPELRV��PHGLDQWH�DFWLWXGHV�DFWLYLVWDV�TXH�SURYRTXHQ�
R�VXVFLWHQ�ORV�FDPELRV�VRFLDOHV�

(Q�SDODEUDV�GHO�SURIHVRU�:LOOLDP�.RVNL��OD�LQWHUURJDQWH�E£VLFD�SODQ�
WHDGD�SRU�HO�WHPD�UDGLFD�HQ�VLف�OD�MXVWLFLD�SXHGH�\�GHEH�JHQHUDU�FDPELRV�
VRFLDOHV�� FXDQGR� OD� SRO¯WLFD� \� ORV� SRO¯WLFRV� VH�PXHVWUDQ� LPSRWHQWHV� R��
VLPSOHPHQWH��QR�HVW£Q�GLVSXHVWRV�D�LPSXOVDUORV���1قDWXUDOPHQWH��FRPR�

�ܐ 1«VWRU�3«UH]�6DJ¾HVف��/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�FRPR�DJHQWHV�GH�FDPELRV�VRFLDOHVق��
$QXDULR�GH�'HUHFKR�&RQVWLWXFLRQDO�/DWLQRDPHULFDQR��D³R�;9,,��0RQWHYLGHR��������S��ܑ
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ܑ� .DUO�0DU[��'HO�PDWHULDOLVPR�XWµSLFR�DO�PDWHULDOLVPR�FLHQW¯बFR�������

RFXUUH� FRQ�HFXHQFLD� DO� DERUGDU� WµSLFRV� MXU¯GLFRV� GH� LPSRUWDQFLD�� ODV�
RSLQLRQHV�GH�ORV�HVSHFLDOLVWDV�GLHUHQ�GH�XQ�H[WUHPR�DO�RWUR�HQ�HO�HVSHFWUR�
GH�UHVSXHVWDV�SRVLEOHV��

3HUR�HO�EUHY¯VLPR� WLHPSR�GH�GLH]�PLQXWRV�TXH�KD� VLGR� DVLJQDGR�D�
FDGD�XQR�GH�ORV�SRQHQWHV�SDUD�GHVDUUROODU�VX�GLVHUWDFLµQ��TXH�DSHQDV�QRV�
SHUPLWLU£�HVER]DU�ORV�OLQHDPLHQWRV�JHQHUDOHV��QRV�LQGXFH�D�FRQFHQWUDUQRV�
HQ�GRV�DVSHFWRV�GHO�WHPD�TXH�HVWLPDPRV�HVHQFLDOHV�\�HVFODUHFHGRUHV��GH�
XQD� SDUWH�� GHWHUPLQDU� HO� VLJQLFDGR�GH� OD� H[SUHVLµQ� �FDPELRف VRFLDOق� \�
VL�� UHDOPHQWH��HVWH�WLHQH�DOJXQD� LQFLGHQFLD�HQ�HO�£PELWR�FRQVWLWXFLRQDO��
HQ�JHQHUDO��,���\��GH�OD�RWUD�SDUWH��HQIRFDQGR�HO�FDVR�GH�QXHVWUR�SD¯V��HQ�
SDUWLFXODU��VL�HO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR�FRQVWLWX\H�XQ�PRWRU�
GH�FDPELR�VRFLDO��,,��

I. El cambio social y su interés en el ámbito constitucional 
en general

3DUD�FRQWULEXLU�DO�HVFODUHFLPLHQWR�GHO�WHPD��VH�LPSRQH�TXH�DERUGHPRV�
OD�QRFLµQ�GHف�FDPELR�VRFLDOق��$��DQWHV�GH�FRQVLGHUDU�VX�SRVLEOH�LQFLGHQFLD�
HQ�HO�£PELWR�FRQVWLWXFLRQDO��%���

A) La noción de cambio social

$XQTXH�H[LVWHQ�GLVWLQWDV�FRQFHSFLRQHV�VREUH�HO�FRQFHSWR�GHف�FDPELR�
VRFLDOق��SDUWLUHPRV�GHO�PDWHULDOLVPR�KLVWµULFR�GH�0DU[�SDUD�TXLHQ

�ً��ODV�¼OWLPDV�FDXVDV�GH�WRGRV�ORV�FDPELRV�VRFLDOHV�\�GH�
WRGDV�ODV�UHYROXFLRQHV�SRO¯WLFDV�QR�GHEHQ�EXVFDUVH�HQ�ODV�
FDEH]DV�GH�ORV�KRPEUHV�QL�HQ�OD�LGHD�TXH�HOORV�VH�IRUMHQ�
GH� OD�YHUGDG�HWHUQD�QL�GH� OD�HWHUQD� MXVWLFLD�� VLQR�HQ� ODV�
WUDQVIRUPDFLRQHV�RSHUDGDV�HQ�HO�PRGR�GH�SURGXFFLµQ�\�
GH�FDPELR��KDQ�GH�EXVFDUVH�QR�HQ�OD�ORVR¯D��VLQR�HQ�OD�
HFRQRP¯D�GH�OD�«SRFD�GH�TXH�VH�WUDWD���

(Q�FRQVHFXHQFLD�� VHJ¼Q�HVH�F«OHEUH�DXWRU�� ORV�FDPELRV�VRFLDOHV�VRQ�
UHVXOWDGR�GLUHFWR�GH�ODV�WUDQVIRUPDFLRQHV�VXLGDV�HQ�HO�VLVWHPD�SURGXFWLYR�
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GH�FDGD�VRFLHGDG�\�HQ� OD�SURSLHGDG�GH� ORV�ELHQHV�GH�SURGXFFLµQ��\�GHO�
HQHQWDPLHQWR�HQWUH�ODV�FODVHV�DQWDJµQLFDV�TXH�GLFKR�VLVWHPD�JHQHUD���

$KRUD�ELHQ��GHVGH�XQ�SXQWR�GH�YLVWD�SXUDPHQWH�VRFLROµJLFR��OD�H[�
SUHVLµQف�FDPELR�VRFLDOق�LQYROXFUD�WUDQVIRUPDFLRQHV�TXH�DIHFWDQ�QRUPDV��
YDORUHV��FRPSRUWDPLHQWRV��VLJQLFDGRV�FXOWXUDOHV�\�UHODFLRQHV�VRFLDOHV����
(VWD�GHQLFLµQ�DGRSWD�XQD�YLVLµQ�DPSOLD�GHف�FDPELR�VRFLDOق��SHUR�QRV�
OOHYD�D�SUHJXQWDUQRV��TX«�H[DFWDPHQWH�FRQVWLWX\HQف�QRUPDVف�\�قYDORUHVق�
GHQWUR�GH�XQD�VRFLHGDG"�3RU�XQD�SDUWH��OD�QRUPD�VH�HQWLHQGH�FRPR�XQD�
UHJOD�TXH�GLVWLQJXH�HQWUH�FRPSRUWDPLHQWRV�\�TXH�OH�EULQGD�D�XQ�WHUFHUR�OD�
DXWRULGDG�SDUD�FDVWLJDU�D�XQD�SHUVRQD�FX\R�FRPSRUWDPLHQWR�VHD�LQFRUUHFWR�
R� LQGHVHDEOH��SRU�RWUD�SDUWH�� OD�QRFLµQ�GH�YDORU�FRQVWLWX\H�XQ�W«UPLQR�
UHODWLYDPHQWH�LQGHWHUPLQDGR�TXH��SDUD�ORV�QHV�GHO�SUHVHQWH�DQ£OLVLV��QRV�
OLPLWDUHPRV�D�FRQVLGHUDUOD�FRPR�ODV�FRQFHSFLRQHV�FRPXQHV�GH�XQD�VRFLHGDG�
UHVSHFWR�D�DOJR���

'H�OR�DQWHULRU�SRGHPRV�FRQFOXLU�TXH��D�JUDQGHV�UDVJRV��OD�QRFLµQ�GH�
��GHQH�DTXHOOD�YDULDFLµQ�GHقFDPELR�VRFLDOف ODV�HVWUXFWXUDV�R�SLODUHV�GH�
OD�VRFLHGDG�FRQIRUPDGDV�SRU�YDORUHV��V¯PERORV��SURGXFWRV�\�QRUPDV�GH�
FDU£FWHU�SRO¯WLFR��HFRQµPLFR��«WLFR�\�FXOWXUDO��TXH�UHVSRQGHQ�DO�GHYHQLU�
KLVWµULFR�GH�GLFKD�VRFLHGDG�R�D�IDFWRUHV�H[µJHQRV��HQGµJHQRV��GHPRJU£FRV��
HFRQµPLFRV��WHFQROµJLFRV��FXOWXUDOHV��LGHROµJLFRV�R�XQD�FRPELQDFLµQ�GH�
XQR�R�YDULRV�GH�HVWRV��

&RPR�WDO��UHVSRQGHQ�D�OD�IRUPD�GH�YLYLU�\�FRH[LVWLU�\�GH�YHU�HO�PXQGR�
GH�TXLHQHV�FRPSRQHQ�HVH�JUXSR�VRFLDO��D�OD�YH]�GH�TXH�LPSOLFD�OD�HYROXFLµQ�
\�FRQVHFXHQWH�DGDSWDFLµQ�GH�XQD�VRFLHGDG�GHWHUPLQDGD�D�ODV�QHFHVLGDGHV��
UHTXHULPLHQWRV�R�XUJHQFLDV�SDUWLFXODUHV�GH�VXV�PLHPEURV��PD\RU¯D�R�PL�
QRU¯D���HQ�GHWHUPLQDGR�PRPHQWR�KLVWµULFR��(Q�FRQVHFXHQFLD��HOف�FDPELR�
VRFLDOق�HV�SRVLEOH�HQWHQGHUOR�FRPR�HO�UHVXOWDGR�GLUHFWR�R�LQGLUHFWR�GH�XQ�
DFRQWHFLPLHQWR�HVSHF¯FR��KXHOJD��HOHFFLRQHV��JXHUUDV��FDW£VWURIHV��«SRFDV�

�ܒ �0�LORVR¯D�FRQWHPSRU£QHD(فDU[ق��&DPELR�VRFLDO��'LVSRQLEOH�HQ��KWWS���ZZZ�H�WRUUHGHEDEHO�
FRP�+LVWRULD�GH�OD�ORVRD�)LORVRDFRQWHPSRUDQHD�0DU[�0DU[�&DPELR6RFLDO�KWP��
�OWLPD�FRQVXOWD�ܜ���������

�ܓ *RUGRQ�(��0DUVKDOO���(G����'LFWLRQDU\�RI�6RFLRORJ\��������S������FLWDGR�SRU�5RQDOG�6DFNYLOOH��
�-XVWLFH�ف��&RXUWV�DQG�VRFLDO�FKDQJHق��)HGHUDO�/DZ�5HYLHZ��������9RO������1R�����Sܓ����

�ܔ (ULF�$��3RVQHUف��/DZ��(FRQRPLFV�DQG�,QHFLHQW�1RUPVق�������8QLYHUVLW\�RI�3HQQܓ�����
V\OYDQLD�/DZ�5HYLHZ��SS�������������7DOFRWW�3DUVRQVف��'XUNKHLPؾV�&RQWULEXWLRQ�WR�WKH�
7KHRU\�RI�,QWHJUDWLRQ�RI�6RFLDO�6\VWHPVق��HQ�.XUW�+��:RO��(G����(VVD\V�RQ�6RFLRORJ\�DQG�
3KLORVRSK\�E\�(PLOH�'XUNKHLP�HW�DO��������FLWDGR�SRU�5RQDOG�6DFNYLOOH��-XVWLFH�ف��&RXUWV�
DQG�VRFLDO�FKDQJHق��)HGHUDO�/DZ�5HYLHZ��������9RO������1R�����Sܓ����
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GH�FULVLV��R�GH� ODV�GLVWLQWDV�DFFLRQHV��RPLVLRQHV�R�FRPSRUWDPLHQWRV�GH�
GHWHUPLQDGR�JUXSR�PRYLPLHQWR�FODVH�VRFLDO�TXH�LQFHQWLYDURQ�R�SURYRFD�
URQ��GLUHFWD�R�LQGLUHFWDPHQWH�\�FRPR�FRQVHFXHQFLD�GH�VXV�DFFLRQHV��XQD�
WUDQVIRUPDFLµQ�VRFLDO��

B)  Incidencia del cambio social en el ámbito constitucional 
en general

$KRUD�ELHQ��FRQ�XQD�LGHD�JHQHUDO�GH�OR�TXH�VLJQLFDف�FDPELR�VRFLDOق��
HO�REMHWR�FODYH�GH�HVWH�DQ£OLVLV�HV�GHWHUPLQDU�VL�HVWH�SUHVHQWD�LQWHU«V�SDUD�
HO�GHUHFKR�FRQVWLWXFLRQDO��3DUD�DOJXQRV��HO�FDPELR�VRFLDO�HV�OD�UD]µQ�GHWU£V�
GH�GHWHUPLQDGR�IDOOR��P£V�QR�VX�UHVXOWDGR��6LQ�HPEDUJR��SDUD�RWURV��HO�
FDPELR�VRFLDO�V¯�SXHGH�UHSUHVHQWDU�OD�FRQVHFXHQFLD��GLUHFWD�R�LQGLUHFWD�GH�
XQD�VHQWHQFLD��(Q�¼OWLPR�FDVR��OD�QDWXUDOH]D�GHO�FDPELR�VRFLDO��H[LEOH�\�
PROGHDEOH�FRPR�OD�VRFLHGDG�PLVPD�OH�SHUPLWH�VHU�WDQWR�OD�UD]µQ�FRPR�OD�
FRQVHFXHQFLD�GH�XQD�GHFLVLµQ�FRQVWLWXFLRQDO�

(Q�HO�SULPHUR�GH�ORV�FDVRV��DXWRUHV�FRPR�5RQDOG�6DFNYLOOH��VH³DODQ�
TXH�VL�ORV�HOHPHQWRV�GH�FXDOTXLHU�WHRU¯D�GH�FDPELR�VRFLDO�VRQ�ORV�FDPELRV�
SREODFLRQDOHV�� ORV� HIHFWRV�GH� ODV� JXHUUDV�� ORV�PRYLPLHQWRV� VRFLDOHV�� ORV�
FRQLFWRV��ODV�DFWLYLGDGHV�FRPHUFLDOHV�\�ORV�DYDQFHV�WHFQROµJLFRV��SDUHFHU¯D�
HQWRQFHV�TXH�HO�GHVDUUROOR��SURPXOJDFLµQ�\�UHIRUPD�GH�OD�OH\��SURSLDV�GH�
XQD�GHPRFUDFLD�FRQVWLWXFLRQDO��MXHJD�XQ�URO�PLQRULWDULR�HQ�HO�SURFHVR�GH�
LQVWLJDFLµQ�DO�FDPELR�VRFLDO�FXDQGR�VH�FRPSDUD�FRQ�ORV�HOHPHQWRV�DQWHV�
PHQFLRQDGRV���2EVHUYD��DGHP£V��TXH�HQ�HO�FDVR�GH�ODV�FRUWHV��HVWDV�EXVFDQ�
UHVSRQGHU�DO�FDPELR��HO�FXDO�JHQHUD�GLVWLQWRV�DVXQWRV�OHJDOHV�TXH�UHTXLHUHQ�
GH�LQWHUYHQFLµQ�MXGLFLDO�SDUD�VX�UHVROXFLµQ���(V�GHFLU��HO�FDPELR��YLVWR�FRPR�
OD�REVHUYDFLµQ�GH�OD�UHDOLGDG�VRFLDO�MXU¯GLFDPHQWH�UHOHYDQWH��\�HO�HVWXGLR�
GHO�GHUHFKR�FRPSDUDGR�R�GHO�HQWRUQR�VRFLR�FXOWXUDO�\�SRO¯WLFR�HFRQµPLFR�
SUµ[LPR��HV�HQWHQGLGR�FRPR�OD�UD]µQ�GHWU£V�GH�OD�LQWHUYHQFLµQ�MXGLFLDO��

(Q�VLPLODU�VHQWLGR��RWURV�DXWRUHV�RSLQDQ�TXH�QR�EDVWD�FRQ�OD�FUHDFLµQ�
GH�LQVWLWXFLRQHV�TXH�SXHGDQ�SURSLFLDU�HO�FDPELR��VLQR�TXH�GHEHQ�GDUVH�
�\� FRQFXUULU�� FLUFXQVWDQFLDV� VRFLDOHV� GHWHUPLQDGDV� SDUD�PDWHULDOL]DU� XQ�

�ܕ 0DJLVWUDGR�MXH]�GHO�7ULEXQDO�GH�$SHODFLRQHV�GH�OD�&RUWH�6XSUHPD�GH�1XHYD�*DOHV�GHO�6XU�
\�H[MXH]�GH�OD�&RUWH�)HGHUDO�GH�$XVWUDOLD�

�ܖ 5RQDOG�6DFNYLOOHف��&RXUWV�DQG�VRFLDO�FKDQJHق��)HGHUDO�/DZ�5HYLHZ��9RO������1R�����������
Sܔ����

�ܗ ,ELGHP��
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FDPELR�DGLFLRQDO�R�FRPSOHPHQWDULR��\D�TXH�HO�GHUHFKR�\�VXV�LQVWLWXFLR�
QHV�KDQ�VLGR�SHQVDGRV�FRPR�SDUWH�GH�XQ�IHQµPHQR�VRFLDO�YLQFXODGR�D�OD�
UHDOLGDG�HQ�TXH�VH�GHVDUUROOD��8QD�PDWHULDOL]DFLµQ�TXH�WLHQGH�D�OOHYDUVH�D�
FDER�D�WUDY«V�GHف�PRPHQWRV�FRQVWLWXFLRQDOHVق�R�DTXHOORV�PRPHQWRV�HQ�ORV�
FXDOHV�ORV�FLXGDGDQRV�VH�PRYLOL]DQ�SDUD�RUGHQDU�D�VXV�JREHUQDQWHV�VREUH�
FµPR�DFWXDU�\��HQ�FRQVHFXHQFLD��SHUPLWHQ�D�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�
UHVSRQGHU�GH�XQD�PDQHUD�H[SHGLWD�\�XLGD�D�OR�TXH�OD�VRFLHGDG�UHTXLHUH��

<�HV�TXH��FRPR�VH³DOD�5HVWUHSR��ODV�QRUPDV�FRQVWLWXFLRQDOHV�\�ODV�
UHVSHFWLYDV�GHFLVLRQHV�MXGLFLDOHV�VRQ�LGHDGDV�FRPRف�LQVWUXPHQWRV�D�GLVSR�
VLFLµQ�GH�ORV�FRQVWLWX\HQWHV�\�ORV�MXHFHV��TXLHQHV�ODV�PDQHMDQ�\�GLULJHQ�D�VX�
DQWRMR��GH�PDQHUD�FODUD�\�WUDQVSDUHQWH��SDUD�SURGXFLU�DTXHOORV�UHVXOWDGRV�
VRFLDOHV� FODUDPHQWH�SUHGHWHUPLQDGRV� HQ� VXV�PHQWHV����9قHU� OD� UHODFLµQ�
HQWUH�GHUHFKR�\�FDPELR�VRFLDO��GHVGH�XQD�SHUVSHFWLYD�DQDO¯WLFD��FRQWLQ¼D�
5HVWUHSR��HV�VHSDUDU�DPEDV�JXUDV�\�HVWLPDU�TXH�HO�SULPHUR�FRQVWLWX\H�
XQD�YDULDEOH�LQGHSHQGLHQWH�GH�OD�VHJXQGD��&RPR�WDO��HO�GHUHFKRف�DFW¼D�
VREUH�VLWXDFLRQHV�VRFLDOHV�\D�FRQVWLWXLGDV�\�SXHGH�R�QR�SURGXFLU�FDPELRV�
HQ� ODV�PLVPDV����6قLQ�HPEDUJR��GHVGH�XQD�SHUVSHFWLYD� FRQVWLWXWLYD�� HO�
GHUHFKR�\�OD�WUDQVIRUPDFLµQ�VRFLDO�VRQ�HOHPHQWRV�LPEULFDGRV�\�OR�TXH�VH�
EXVFD�HV�DQDOL]DU�FµPR�ORV�IDOORV�MXGLFLDOHV�PRGLFDQ�OD�PDQHUD�HQ�TXH�OD�
VRFLHGDG�HQ�JHQHUDO�R�VXV�JUXSRV�GH�IRUPD�LQGHSHQGLHQWH�SLHQVDQ�DFHUFD�
GH�ORV�SUREOHPDV��FRQLFWRV�\�GHP£V�DVXQWRV�TXH�VH�SUHVHQWHQ�DQWH�ODV�
DOWDV�FRUWHV��

/D�RWUD�FDUD�GH�OD�PRQHGD�WUDH�FRQVLJR�DTXHOORV�TXH�HQWLHQGHQ�TXH��
HQ�ODV�GHPRFUDFLDV�FRQWHPSRU£QHDV��OD�FRQFHSFLµQ�GH�ODV�FRUWHV�KD�GHMDGR�
GH� VHU� SXUDPHQWH� HVWDWDO�� HV� GHFLU�� XQ� FRPSRQHQWH� IRUPDO� GHO� DSDUDWR�
EXURFU£WLFR��SDUD�WUDQVIRUPDUVH�HQ�HQWLGDGHV�FDGD�YH]�P£V�LQYROXFUDGDV�
HQ�OD�VRFLHGDG�\�FX\DV�GHFLVLRQHV�DGTXLHUHQ�PD\RU�UHOHYDQFLD�HQ�HO�GHEDWH�
S¼EOLFR�JHQHUDO��DV¯�FRPR�HQ�HO�GHVDUUROOR�GH�SRO¯WLFDV�S¼EOLFDV����

�ܘ %UXFH�$FNHUPDQ��FLWDGR�SRU�-DPHV�,Y£Q�&RUDO�/XFHUR8ف��QD�UHH[LµQ�DFHUFD�GHO�WULEXQDO�
FRQVWLWXFLRQDO�FRPR�GHIHQVRU�GH�ODV�PLQRU¯DV��5قHYLVWD�&ULWHULR�-XU¯GLFR��9RO��1R��ܑ �6DQWLDJR�
GH�&DOL��&RORPELD��������Sܕ���

�ܙ (VWHEDQ�5HVWUHSR5ف���HIRUPD�FRQVWLWXFLRQDO�\�SURJUHVR�VRFLDO��/Dؽ�FRQVWLWXFLRQDOL]DFLµQ�GH�
OD�YLGD�FRWLGLDQDؾ�HQ�&RORPELDق��<DOH�/DZ�6FKRRO���6(/$��6HPLQDULR�HQ�/DWLQRDP«ULFD�
GH�7HRU¯D�&RQVWLWXFLRQDO�\�3RO¯WLFD��3DSHUV��3DSHU�����������S��ܑ

�ܚ ,ELG���Sܔ��
�ܛ &ULVWLQD�'DOODUD�\�$QWRLQH�9DXFKH]ف��&RXUWV��VRFLDO�FKDQJHV�DQG�MXGLFLDO�LQGHSHQGHQFHق�

3ROLF\�%ULHI���*OREDO�*RYHUQDQFH�3URJUDPPH��,VVXH���������(XURSHDQ�8QLYHUVLW\�,QVWLWXWH��
S��ܑ
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(Q�HO�FDVR�FRQVWLWXFLRQDO��HO�FDPELR�VRFLDO�UHDO�UHVXOWD�HQ�UD]µQ�GH�
GHWHUPLQDGDV�GHFLVLRQHV�TXH�KDQ�ORJUDGR�LPSXOVDU�ODV�GLIHUHQWHV�QHFHVL�
GDGHV�GH�JUXSRV�VRFLDOHV�SRU�HO�UHVSHWR�\�OD�FRQVDJUDFLµQ�GH�OD�LJXDOGDG��OD�
GLJQLGDG�KXPDQD��OD�FXOWXUD�\�HO�OLEUH�GHVDUUROOR�GH�OD�SHUVRQDOLGDG��7RGR�
HOOR��HQ�YLUWXG�GH�OD�FRQFHSFLµQ�GH�TXH�OD�IXQFLµQ�GHO�MXH]�FRQVWLWXFLRQDO�
UDGLFD�HQ�TXH�XQD�YH]�FRPSURPHWLGR�FRQ�HO�FDU£FWHU�SOXUDOLVWD�GH�OD�VRFLH�
GDG�GRQGH�HMHUFH�VXV�IXQFLRQHV�VH�DEUH��D�WUDY«V�GH�VX�MXULVSUXGHQFLD��XQ�
HVSDFLR�SDUD�TXH��SRU�XQ�ODGR��ORV�GLVWLQWRV�GLVHQVRV�GH�OD�VRFLHGDG�VHDQ�
HVFXFKDGRV���\��SRU�HO�RWUR��VH�ORJUH�XQD�WUDQVLFLµQ�\�UHVROXFLµQ�H[SHGLWD�
HQ�OD�SURWHFFLµQ�GH�GHUHFKRV�VXSXHVWDPHQWH�YXOQHUDGRV��

'H�PDQHUD�P£V�HVSHF¯FD��VHJ¼Q�ORV�DXWRUHV�5RGU¯JXH]�*DUDYLWR�\�
5RGU¯JXH]�)UDQFR�

�ً��XQD�GH�ODV�£UHDV�P£V�GLQ£PLFDV�GHO�GHUHFKR�FRQVWLWX�
FLRQDO�FRPSDUDGR�KD�VLGR�FRQVWUXLGD�DOUHGHGRU�GHO�GHEDWH�
VREUH�OD�OHJLWLPLGDG��OD�XWLOLGDG�\�HO�IXQFLRQDPLHQWR�GHO�
DFWLYLVPR�GH�ODV�FRUWHV�HQ�UHODFLµQ�FRQ�SUREOHPDV�VRFLDOHV�
HVWUXFWXUDOHV��D�OD�OX]�GHO�FUHFLHQWH�SURWDJRQLVPR�GH�ORV�
MXHFHV�HQ�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�HQ�GLIHUHQWHV�SDUWHV�
GHO�PXQGR�HQ�ODV�¼OWLPDV�GRV�G«FDGDV���

(Q�HVWH�VHQWLGR��ODV�FRUWHV�FRQVWLWXFLRQDOHV��\�GHP£V�µUJDQRV�FRQV�
WLWXFLRQDOHV��VH�KDQ�FRQYHUWLGR�HQ�XQ�PHGLR�D�WUDY«V�GHO�FXDO�ORV�DFWRUHV�
SRO¯WLFRV�SDVDQ�D�ODV�FRUWHVف�SUHJXQWDV�WHPDV�FDOLHQWHVق�TXH�VRQ�LQFDSDFHV�
R�HVW£Q�UHDFLRV�D�UHVROYHU�HQ�HO�£PELWR�SXUDPHQWH�SRO¯WLFR��(QWHQGL«QGR�
VH�FRQ�HVWR�TXH��FRPR�ELHQ�OR�GHVFULEHQ�'DOODUD�\�9DXFKH]ف��OD�DYHQLGD�
MXGLFLDO� VH�KD�FRQYHUWLGR�D�PHQXGR�HQ�XQ�VXVWLWR�SDUD� OD�SDUWLFLSDFLµQ�
GHPRFU£WLFDق��SDUWLFXODUPHQWH�SDUD�DTXHOORV�JUXSRV�PDUJLQDOL]DGRV�HQ�HO�
FDPSR�SRO¯WLFR����(Q�WDO�YLUWXG��FXDQGR�HVWH�WLSR�GH�LQWHUYHQFLµQ�MXGLFLDO�
FRQVWLWXFLRQDO� SURGXFH� UHVSXHVWDV� LJXDOPHQWH� ��قFDOLHQWHVف VH� LPSDFWD�
GLUHFWDPHQWH�D�OD�VRFLHGDG�FXDQGR�GH�HVWDV�UHVXOWDQ�FDPELRV�GLUHFWRV�\�

�ܜ 3HWHU�+¦EHUOH��FLWDGR�SRU��&RUDO�/XFHUR8ف��QD�UHH[LµQًق��HQ�5HYLVWD�&ULWHULR�-XU¯GLFR��
9RO�����1R��ܑ�6DQWLDJR�GH�&DOL��&RORPELD��������Sܔ���

�ܝ &«VDU�5RGU¯JXH]�*DUDYLWR�\�'LDQD�5RGU¯JXH]�)UDQFR��&RUWHV�\�FDPELR�VRFLDO��FµPR�OD�&RUWH�
&RQVWLWXFLRQDO� WUDQVIRUPµ�HO�GHVSOD]DPLHQWR� IRU]DGR�HQ�&RORPELD��&ROHFFLµQ�GH�-XVWLFLD��
%RJRW£��(GLFLRQHV�$QWURSRV��������Sܢ��

�ܞ 'DOODUD�\�9DXFKH]ف��&RXUWV��VRFLDO�FKDQJHVًق��S��ܑ



235Los tribunales constitucionales: motores de cambios sociales
Mag. Víctor Joaquín Castellanos Pizano / Dr. Pedro Balbuena / Mag. Claudio A. Medrano / Lic. José Darío Suárez

Se
g

u
n

d
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�

H[SUHVRV�HQ�OD�SRO¯WLFD�S¼EOLFD�HQ�JHQHUDO�R�HQ�OD�VLWXDFLµQ�GH�XQ�JUXSR�
VRFLDO�GHWHUPLQDGR��R��LQGLUHFWDPHQWH��HQ�OD�WUDQVIRUPDFLµQ�GH�OD�RSLQLµQ�
S¼EOLFD�VREUH�GHWHUPLQDGD�FXHVWLµQ�VRFLDO��

(O�PHMRU�HMHPSOR�FRPSDUDGR��DQWHV�GH�DGHQWUDUQRV�DO�FDVR�GHO�7ULEX�
QDO�&RQVWLWXFLRQDO�GRPLQLFDQR��HV�OD�&RUWH�&RQVWLWXFLRQDO�GH�&RORPELD��
FX\R�DFWLYLVPR�MXGLFLDO�SURJUHVLVWD�VH�KD�FDUDFWHUL]DGR�SRU�VX�FDSDFLGDG�
GH� WUDQVIRUPDU� OD� UHDOLGDG� VRFLDO� FRORPELDQD�� SXHVWR� TXH� FXDQGR� VXV�
IDOORV�UHFRQRFHQ�LƎXVWLFLDV�R�SDWURQHV�R�FXDQGR�GHWHUPLQDQ�UHPHGLRV�R�
VROXFLRQHV�DSOLFDEOHV��VH�JHQHUD�XQ�GLVFXUVR�FRQVWLWXFLRQDO�TXH�PROGHD�
OD�UHDOLGDG�FRORPELDQD�H[LVWHQWH����(Q�VXPD��HVWRV�IDOORV�KDQ�FRQWULEXLGR�
�GH�PDQHUD�UDGLFDO�\�GHFLVLYD��D�OD�IRUPDFLµQ�R�HO�IRUWDOHFLPLHQWR�GH�ORVف
PRYLPLHQWRV�VRFLDOHVق���

II.  El TC dominicano como motor de cambio social   
 en particular

(Q�VX�SULPHU�D³R�GH�IXQFLRQDPLHQWR��HO�7&�GRPLQLFDQR�GLFWµ�����
VHQWHQFLDV��HQ�ODV�FXDOHV�IXHURQ�DERUGDGRV�GLYHUVRV�WHPDV�GH�DOWD�LQFLGHQ�
FLD�VRFLDO���3RGU¯D�DUPDUVH��HQWRQFHV��TXH�HO�7&�IXQJLµ��LQGLUHFWDPHQWH��
FRPR�XQ�DJHQWH�GH�FDPELR�HQ�HO�VHQWLGR�SU£FWLFR�GH�OD�UHDOLGDG�QDFLRQDO"�
3DUD�UHVSRQGHU�HVD�SUHJXQWD��KDEUHPRV�GH�DQDOL]DU�DOJXQRV�GH�ORV�P£V�
LPSRUWDQWHV�IDOORV�GH�HVWD�DOWD�FRUWH�HQ�HO�D³Rܛ����

&RQ�OD�QDOLGDG�HQXQFLDGD��DQDOL]DUHPRV�EUHYH�\�VXFHVLYDPHQWH�DOJXQDV�
GH�ODV�SULQFLSDOHV�VHQWHQFLDV�UHQGLGDV�SRU�QXHVWUR�WULEXQDO�FRQVWLWXFLRQDO�
FRQ�LQFLGHQFLD�HQ�HO�£PELWR�GH�OD�IDPLOLD��$���HQ�HO�£PELWR�GH�OD�SRO¯WLFD�
SDUWLGLVWD��%��\�HQ�HO�£PELWR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��&���

A) Jurisprudencia en el ámbito de la familia 

(QWUH�ODV�GHFLVLRQHV�FRQ�FODUD�LQFLGHQFLD�HQ�HO�£UHD�GH�OD�IDPLOLD��VH�
HQFXHQWUD�OD�Q¼P��7&����������UHQGLGD�HO���GH�PD\R�GH�������HQ�UH�
ODFLµQ�FRQ�XQD�GHQXQFLD�SRU�YLROHQFLD�LQWUDIDPLOLDU�TXH�LQYROXFUDED�OD�
SRVHVLµQ�GH�XQ�DUPD�GH�IXHJR��LQWHUSXHVWD�FRQWUD�HO�VH³RU�-RV«�$OHGR�

�ܟ 5HVWUHSR5ف��HIRUPD�FRQVWLWXFLRQDOً��3قDSHU�����������Sܖ��
�ܠ ,ELG���Sܗ���
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0RQW£V�9LOODYLFHQFLR��SRU�VX�HVSRVD�DQWH�OD�3URFXUDGXU¯D�)LVFDO�GHO�'LV�
WULWR�1DFLRQDO��'XUDQWH�VX�FRPSDUHFHQFLD�D�GLFKD�GHSHQGHQFLD��HO�FµQ\XJH�
GHQXQFLDGR�HQWUHJµ�YROXQWDULDPHQWH�VX�DUPD�GH�IXHJR�DO�SURFXUDGRU�VFDO��

3RVWHULRUPHQWH��DPERV�HVSRVRV�FRQFHUWDURQ�XQ�DFXHUGR�\�FRQYLQLHURQ��
HQWUH�RWURV�DVSHFWRV��OD�DVLVWHQFLD�GHO�PDULGR�D�XQ�FHQWUR�GH�LQWHUYHQFLµQ�
FRQGXFWXDO��$O�FRQFOXLU�VX�DVLVWHQFLD�D�GLFKR�FHQWUR��HO�FµQ\XJH�GHQXQFLDGR�
VROLFLWµ�OD�GHYROXFLµQ�GHO�DUPD��OR�TXH�IXH�UHFKD]DGR�SRU�OD�SURFXUDGXU¯D�V�
FDO��TXH�SRVWHULRUPHQWH�FDQFHOµ�VX�OLFHQFLD�SDUD�OD�WHQHQFLD�\�SRUWH�GHO�DUPD�

(O�7ULEXQDO�&RQVWLWXFLRQDO�UHFKD]µ�HO�UHFXUVR�GH�UHYLVLµQ�GH�VHQWHQFLD�
GH�DPSDUR�LQWHUSXHVWR�SRU�HO�VH³RU�-RV«�$OHGR�0RQW£V�9LOODYLFHQFLR��
IXQG£QGRVH��HQWUH�RWURV��HQ�HO�VLJXLHQWH�UD]RQDPLHQWR�

�ً��ORV�SUHRFXSDQWHV�¯QGLFHV�GH�YLROHQFLD�LQWUDIDPLOLDU�\�
GH�X[RULFLGLRV��PXHUWH�FDXVDGD�D�OD�PXMHU�SRU�VX�PDULGR��
GH�TXH�DGROHFH�OD�VRFLHGDG�GRPLQLFDQD�MXVWLFD�TXH��DQWH�
XQD�GHQXQFLD�R�TXHUHOOD��HO�0LQLVWHULR�GH�,QWHULRU�\�3ROLF¯D�
R�HO�0LQLVWHULR�3¼EOLFR�LQFDXWH�FXDOTXLHU�DUPD�GH�IXHJR�
TXH�SRVHD�XQ�LPSXWDGR�KDVWD�TXH�VHD�GLFWDGD�XQD�VHQWHQFLD�
FRQ�OD�DXWRULGDG�LUUHYRFDEOH�GH�OD�FRVD�MX]JDGD��\D�TXH�GH�
QR�WRPDUVH�HVWD�GHFLVLµQ�VH�GHMD�DELHUWD�OD�SRVLELOLGDG�GH�
TXH� OD� HVSRVD�GHQXQFLDQWH�R�TXHUHOODQWH�SLHUGD� OD� YLGD��
FRPR�KD�RFXUULGR�HQ�RWURV�FDVRV��(Q�FDVR�GH�SUREDUVH�OD�
LPSXWDFLµQ��OD�LQFDXWDFLµQ�GHYHQGU£�GHQLWLYD��\��HQ�OD�KL�
SµWHVLV�FRQWUDULD��HO�DUPD�GH�IXHJR�GHEHU£�VHU�GHYXHOWD���ً�

(O�SURFHVR�SHQDO�GH�UHIHUHQFLD�QR�KD�FXOPLQDGR��\D�TXH�HO�
PLVPR�SXHGH�VHU�UHDELHUWR�VL�VH�SURGXMHUD�XQD�YLRODFLµQ�
DO�LQGLFDGR�DFXHUGR��(Q�WDO�FLUFXQVWDQFLD��HV�UD]RQDEOH�\�
FRUUHFWR�TXH�HO�0LQLVWHULR�3¼EOLFR�PDQWHQJD�OD�LQFDXWDFLµQ�
GHO�DUPD�GH�IXHJR�KDVWD�TXH�HO�SURFHVR�SHQDO�GH�UHIHUHQFLD�
WHUPLQH�FRQ�XQD�VHQWHQFLD�GHQLWLYD�H�LUUHYRFDEOH�

2WUD�LQWHUHVDQWH�VHQWHQFLD�GLJQD�GH�PHQFLµQ�HV�OD�Q¼P��7&����������
UHQGLGD�HO���GH�PD\R�GH�������TXH�GHVWDFµ�OD�SURWHFFLµQ�FRQVWLWXFLRQDO�
RWRUJDGD�SRU�QXHVWUD�&RQVWLWXFLµQ�D�OD�XQLµQ�PDULWDO�GH�KHFKR��SRU�OR�TXH�
QR�SXHGH�VHU�H[FOXLGD�GHO�DPSDUR�OHJDO�VLQ�FROLGLU�FRQ�OD�LJXDOGDG�MXU¯GLFD�
\�OD�SURKLELFLµQ�GH�GLVFULPLQDFLµQ�
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(Q�OD�HVSHFLH��OD�VH³RUD�/DXULDQD�GHO�9LOODU�YLYLµ�HQ�XQLµQ�FRQVHQVXDO�
FRQ�HO�VH³RU�-RV«�$JXVW¯Q�-LPLQL£Q�5DPRV��PLHPEUR�UHWLUDGR�GH�ODV�)XHU�
]DV�$UPDGDV��SRU�P£V�GH����D³RV��KDVWD�IDOOHFLPLHQWR�GH�HVWH�¼OWLPR��$�
UD¯]�GH�HVH�GHFHVR��/DXULDQD�GHO�9LOODU�VROLFLWµ�D�OD�-XQWD�GH�5HWLUR�GH�ODV�
)XHU]DV�$UPDGDV�HO�EHQHFLR�GH�OD�SHQVLµQ�GH�VX�FRPSD³HUR�HVWDEOHFLGR�
SRU�OD�/H\�2UJ£QLFD�GH�ODV�)XHU]DV�$UPDGDV�GH�OD�5HS¼EOLFD�'RPLQLFD�
QD��6LQ�HPEDUJR��GLFKR�µUJDQR�GHVHVWLPµ�OD�SHWLFLµQ��HQ�UD]µQ�GH�TXH�
HO�DUW¯FXOR�����GH� OD�/H\�2UJ£QLFD�GH� ODV�)XHU]DV�$UPDGDV�VXSHGLWD� OD�
DVLJQDFLµQ�GH�OD�SHQVLµQ�D�OD�YLXGD�D�OD�SUXHED�GHO�PDWULPRQLR��H[FOX\HQ�
GR�DV¯�OD�XQLµQ�PDULWDO�GH�KHFKR��/D�3ULPHUD�6DOD�GHO�7ULEXQDO�6XSHULRU�
$GPLQLVWUDWLYR�GHFODUµ�LQDGPLVLEOH�OD�DFFLµQ�GH�DPSDUR��VREUH�OD�EDVH�GH�
TXH�VH�HQFRQWUDED�SUHVFULWD�SRU�KDEHU�FXOPLQDGR�HO�SOD]R�GH����G¯DV�SDUD�
LQWHUSRQHU�OD�DFFLµQ��$QWH�HVWR��/DXULDQD�GHO�9LOODU�LQWHUSXVR�XQ�UHFXUVR�
GH�UHYLVLµQ�FRQWUD�OD�VHQWHQFLD�DQWHV�LQGLFDGD�

(O�7ULEXQDO�&RQVWLWXFLRQDO�
UHYRFµ� OD� VHQWHQFLD� UHFXUULGD�
\� DGPLWLµ� OD� DFFLµQ�GH� DPSD�
UR� GH� OD� VH³RUD�/DXULDQD� GHO�
9LOODU�� VRVWHQLHQGR� TXH� ODV�
XQLRQHV�PDULWDOHV�GH�KHFKR�VH�
HQFXHQWUDQ� SURWHJLGDV� SRU� OD�
&RQVWLWXFLµQ� \� QR� GHEHQ� VHU�
VXMHWDV�D�GLVFULPLQDFLµQ��VLHP�
SUH� \� FXDQGR� GLFKDV� XQLRQHV�
FXPSODQ��FRPR�HQ� OD�HVSHFLH��
ORV� UHTXLVLWRV� OHJDOHV� SDUD� VX�
UHFRQRFLPLHQWR�� (Q� DGLFLµQ��
HO� WULEXQDO� GHVWDFµ�� DGHP£V��
TXH� H[LVWHQ� RWURV� LQVWLWXWRV�
QRUPDWLYRV�TXH�UHFRQRFHQ�ORV�
GHUHFKRV�GH�ODV�XQLRQHV�PDULWDOHV�GH�KHFKR�HQ�HO�£PELWR�GH�ODV�SHQVLRQHV�
GH�VREUHYLYHQFLD��HQ�EHQHFLR�GHO�FRPSD³HUR�GH�YLGD��WDPEL«Q�UHHQGD�
GRV�SRU�OD�MXULVSUXGHQFLD�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD��TXH�OD�QHJDWLYD�
GH�OD�-XQWD�0LOLWDU�GH�ODV�)XHU]DV�$UPDGDV��VREUH�OD�EDVH�GH�TXH�VROR�OD�
YLXGD�SRGU£�WHQHU�GHUHFKR�D�OD�SHQVLµQ�GH�VREUHYLYLHQWH�VL�GHPXHVWUD�TXH�
HVWDED� FDVDGD� FRQ� VX�PDULGR�� FRQWUDGLFH� HO� DUW¯FXOR� ���GHܔ� OD�&RQVWL�
WXFLµQ��TXH�UHFRQRFH�D� OD�XQLµQ�VLQJXODU�\�HVWDEOH�GH�KHFKR�FRPR�XQD�

0DJLVWUDGR�9¯FWRU�-RDTX¯Q�&DVWHOODQRV�3L]DQR
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IXHQWH�JHQHUDGRUD�GH�GHUHFKRV�\�REOLJDFLRQHV�HQ�VXV�UHODFLRQHV�SHUVRQDOHV�
\�SDWULPRQLDOHV��\�TXH��SRU�WDQWR��OD�VHQWHQFLD�UHFXUULGD�YLROµ�HO�SULQFLSLR�
GH�LJXDOGDG�GHO�$UWܘ�����GH�OD�&RQVWLWXFLµQ��DO�LJXDO�TXH�YDULRV�WUDWDGRV�
LQWHUQDFLRQDOHV�VREUH�GHUHFKRV�KXPDQRV�VXVFULWRV�SRU�HO�(VWDGR�GRPLQLFDQR�

)LQDOPHQWH��HO�7ULEXQDO�GLFWµ�XQD�VHQWHQFLD� LQWHUSUHWDWLYD�SDUD�JD�
UDQWL]DU�OD�SHUPDQHQFLD�GHO�DUW¯FXOR�����GH�OD�/H\�2UJ£QLFD�GH�OD�)XHU]DV�
$UPDGDV�HQ�HO�RUGHQDPLHQWR�MXU¯GLFR��(Q�GLFKR�IDOOR��VRVWXYR�TXH�SDUD�HO�
DUW¯FXOR�����GH�GLFKD�OH\���SRGHU�VHU�FRQIRUPH�D�OD�&RQVWLWXFLµQ�����GHEH�
VHU�HQWHQGLGR�FRPR�LQFOX\HQWH�GH�ODV�SDUHMDV�OHJDOPHQWH�FDVDGDV�\�WDPEL«Q�
GH�ODV�XQLRQHV�PDULWDOHV�GH�KHFKR��\����GHEH�EHQHFLDU�FRQ�XQD�SHQVLµQ�
WDQWR�DO�VXSHUYLYLHQWH�GH�XQ�PDWULPRQLR�FRPR�DO�GH�XQLµQ�FRQVHQVXDO��
VLQ�GLVWLQFLµQ�GHO�VH[R�

B) Jurisprudencia en el ámbito político-partidista

(Q�OD�6HQWHQFLD�7&����������GLFWDGD�HO����GH�PD\R�GH�������HO�7ULEX�
QDO�&RQVWLWXFLRQDO�DERUGµ�HO�WHPD�GH�OD�DSOLFDFLµQ�GH�OD�OH\�HQ�HO�WLHPSR�
\�HO�SULQFLSLR�GH�LUUHWURDFWLYLGDG�FRPR�P£[LPD�H[SUHVLµQ�GH�OD�VHJXULGDG�
MXU¯GLFD��FRQ�UHODFLµQ�D�XQD�DFFLµQ�GLUHFWD�GH�LQFRQVWLWXFLRQDOLGDG�LQFRDGD�
SRU�ORV�VH³RUHV�9LUJLOLR�&DVWLOOR�\�5DIDHO�%£H]��FRQWUD�OD�UHVROXFLµQ�GLFWDGD�
SRU�OD�-XQWD�&HQWUDO�(OHFWRUDO�HQ�IHFKD����GH�DEULO�GH�������TXH�DSUREµ�
HO�FDPELR�GH�SRVLFLµQ�GH�ODV�FDQGLGDWXUDV�D�UHJLGRU�SRU�HO�3DUWLGR�5HIRU�
PLVWD�6RFLDO�&ULVWLDQR��356&���D�VROLFLWXG�GH�VX�SULPHU�YLFHSUHVLGHQWH��
(VWH�FDPELR�DIHFWµ�OD�SRVLFLµQ�Q¼PHUR����RWRUJDGD�D�5DIDHO�2ELVSR�$ULDV�
6X£UH]�� SXHVWR� TXH� FRPR� FRQVHFXHQFLD� GH� OD� DSOLFDFLµQ�GH� OD� LQGLFDGD�
UHVROXFLµQ��SDVµ�D�OD�Q¼PHURܔ��$QWH�HVWR��ORV�DFFLRQDQWHV�VROLFLWDURQ�HO�
FXPSOLPLHQWR�GH�OD�/H\�Q¼P���������\�TXH�VH�GHFODUDUD�FRPR�EXHQD�\�
Y£OLGD�HO�DFWD�GRQGH�VH�HQFRQWUDED�LQVFULWR�5DIDHO�2ELVSR�$ULDV�6X£UH]�HQ�
OD�SRVLFLµQ�Q¼PHURܒ�

(Q�FXDQWR�D�OD�FDOLGDG�GH�ORV�DFFLRQDQWHV��HO�7ULEXQDO�&RQVWLWXFLRQDO�
VRVWXYR�TXH�WHQ¯DQ�XQ�GHUHFKR�DGTXLULGR�FRPR�SDUWH�LQWHUHVDGD��DO�KDEHU�
WUDPLWDGR�VX�DFFLµQ�EDMR�HO�LPSHULR�GH�XQ�RUGHQDPLHQWR�FRQVWLWXFLRQDO�
DQWHULRU��SRU�OR�TXH�FRQJXUDED�XQD�VLWXDFLµQ�MXU¯GLFD�TXH�HQ�YLUWXG�GHO�
SULQFLSLR�GH�OD�LUUHWURDFWLYLGDG�QR�SRG¯D�VHU�DOWHUDGD��(O�7ULEXQDO�LQGLFµ��
DGHP£V��TXH

�ܡ 6REUH�HO�TXH�OD�-XQWD�GH�5HWLUR�EDVµ�VX�GHFLVLµQ�
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�ً��D�SHVDU�GH�TXH�HVWDPRV�HQ�SUHVHQFLD�GH�XQ�DVXQWR�GH�
PHUD� OHJDOLGDG�� HVWH�7ULEXQDO�&RQVWLWXFLRQDO� DSURYHFKD�
SDUD�GHVWDFDU�TXH�HO�SUHVHQWH�FDVR�VXUJH�GH�OD�SU£FWLFD�HQ�
TXH�LQFXUUHQ�ORV�SDUWLGRV�SRO¯WLFRV�GH�FDPELDU�SRVLFLRQHV�
HOHFWLYDV�R�GH�GHVSRMDU�FDQGLGDWXUDV��TXH�KDQ�VLGR�HO�XWR�
GH�FRQYHQFLRQHV�OHJ¯WLPDV�FHOHEUDGDV�SRU�«VWRV��HQ�YLROD�
FLµQ�D�OD�WUDQVSDUHQFLD�\�D�VX�GHPRFUDFLD�LQWHUQD�

C) Jurisprudencia en el ámbito de los derechos fundamentales

(Q�FXDQGR�D�OD�SURWHFFLµQ�GH�GHUHFKRV�IXQGDPHQWDOHV��FDEH�UHVH³DU�
VHQWHQFLDV�LPSRUWDQWHV�UHVSHFWR�D�OD�YLRODFLµQ�GH�GLYHUVRV�GHUHFKRV�IXQ�
GDPHQWDOHV�

• Violación al derecho a la defensa

0HGLDQWH�VX�6HQWHQFLD�Q¼P��7&����������GLFWDGD�HO����GH�MXQLR�GH�
������HQ�DWHQFLµQ�D�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�ORV�
LQWHUQRV�SUHYHQWLYRV��HVWH�WULEXQDO�WXYR�D�ELHQ�FRQRFHU�GH�XQ�UHFXUVR�GH�
UHYLVLµQ�GH�GHFLVLµQ�GH�DPSDUR�LQFRDGD�SRU�XQ�JUXSR�GH�GHIHQVRUHV�S¼EOLFRV�
TXH�DOHJDED�OD�YLRODFLµQ�DO�GHUHFKR�D�OD�GHIHQVD�GH�VXV�UHSUHVHQWDGRV��GH�
SDUWH�GH�OD�SURFXUDGXU¯D�VFDO�GHO�'LVWULWR�-XGLFLDO�'XDUWH��TXH�HVWDEOHF¯D�
XQDV�IRUPDOLGDGHV�SDUD�HO�DFFHVR�GH�HVWRV�UHSUHVHQWDQWHV�OHJDOHV�D�ORV�UH�
FLQWRV�GH�GHWHQFLµQ�TXH�FRQFXOFDEDQ�OD�QRUPDWLYD�FRQVWLWXFLRQDO��(O�7&�
HVWDEOHFLµ�HQ�VX�VHQWHQFLD�TXH�GLFKDV�IRUPDOLGDGHV�LQLQJ¯DQ�FODUDPHQWH�
ODV�QRUPDV�FRQVWLWXFLRQDOHV�\�TXH�WRGR�UHFLQWR�GH�GHWHQFLµQ�GHE¯D�SRVHHU�
XQ�SURWRFROR�TXH�UHJXODUD�ODV�HQWUDGDV�\�VDOLGDV�GH�ORV�GHIHQVRUHV�S¼EOLFRV�
\�ORV�DERJDGRV��UHFRPHQGDQGR�DO�HIHFWR�OR�VLJXLHQWH��

D�� 4XH�GLFKR�SURWRFROR�GHE¯D�VDWLVIDFHU�HO�SULQFLSLR�FRQVWLWXFLRQDO�GH�
OD� UD]RQDELOLGDG� \�JDUDQWL]DU� OD� LQWHJULGDG� \� VHJXULGDG� ¯VLFD�GH� ORV�
GHWHQLGRV��

E�� 4XH�VH�ORJUH�HVD�QDOLGDG�VLQ�GHVPHGUR�GHO�GHUHFKR�TXH�DVLVWH�D�VXV�
GHIHQVRUHV�S¼EOLFRV�\�DERJDGRV�GH�FRPXQLFDUVH�RSRUWXQDPHQWH�FRQ�
VXV�UHSUHVHQWDGRV�SDUD�GHIHQGHUORV�DSURSLDGDPHQWH�HQ�ORV�WULEXQDOHV�

F�� 4XH�GXUDQWH�HO�WLHPSR�GH�HODERUDFLµQ�\�SXHVWD�HQ�YLJHQFLD�GHO�SUR�
WRFROR� DOXGLGR�� HO� SURFXUDGRU�VFDO�GHO�'LVWULWR� -XGLFLDO�'XDUWH� �DV¯�
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FRPR�FXDOTXLHU�PLHPEUR�GHO�0LQLVWHULR�3¼EOLFR�TXH�WXYLHUD�EDMR�VX�
GHSHQGHQFLD�XQ�UHFLQWR�GH�GHWHQFLµQ�SUHYHQWLYR���SHUPLWD�HO�LQJUHVR�GH�
ORV�GHIHQVRUHV�S¼EOLFRV�\�DERJDGRV�SDUD�TXH�UHDOLFHQ�VX�WUDEDMR��VXMHWR�
D�OD�VLPSOH�DFUHGLWDFLµQ�GH�VXV�FDOLGDGHV�\�DO�UHJLVWUR�GH�VXV�HQWUDGDV�\�
VDOLGDV��\�FXDOTXLHU�RWUD�PHGLGD�GH�VHJXULGDG�TXH�VH�HVWLPH�SHUWLQHQWH��
VLQ�QHFHVLGDG�GH�DXWRUL]DFLµQ�HVFULWD�GH�OD�3URFXUDGXU¯D�)LVFDO�

G�� 4XH�OD�DSOLFDFLµQ�GH�GLFKDV�PHGLGDV�VHD�H[WHQVLYD�D�WRGRV�ORV�UHFLQWRV�
GH�GHWHQFLµQ�GHO�WHUULWRULR�QDFLRQDO�FDUHQWHV�GH�ODV�PLVPDV��

• Violación de los principios de igualdad y equidad

2WUD�VHQWHQFLD�GLJQD�GH�DWHQFLµQ�HV�OD�7&����������UHQGLGD�HQ�RFDVLµQ�
GH�XQD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG�LQFRDGD�FRQWUD�ORV�DUW¯FXORV�
���\����GH�OD�/H\�Q¼P��������GH�������GH�,PSXHVWRV�VREUH�6XFHVLRQHV�\�
'RQDFLRQHV��TXH�UHTXHU¯D�D�ORV�GRPLQLFDQRV�UHVLGHQWHV�HQ�HO�H[WUDƎHUR�HO�
SDJR�GH�XQ������P£V�GH�OR�TXH�SDJDEDQ�ORV�GHP£V�UHVLGHQWHV�HQ�HO�SD¯V�
SRU�FRQFHSWR�GH�UHFDUJR�GHO�YDORU�GH�ORV�ELHQHV�VXFHVRUDOHV��

(O�7ULEXQDO�VRVWXYR�TXH�GLFKDV�GLVSRVLFLRQHV�OHJDOHV�YXOQHUDEDQ�ORV�
SULQFLSLRV�GH�LJXDOGDG�\�HO�GH�HTXLGDG�HQ�PDWHULD�WULEXWDULD��FRQVLGHUDQ�
GR�TXH�QRف�H[LVWH�UD]µQ�MXU¯GLFD��SURSRUFLRQDO�\�UD]RQDEOH�DOJXQD�TXH�
MXVWLTXH�TXH�XQ�GRPLQLFDQR�UHVLGHQWH�HQ�HO�H[WUDƎHUR�SDJXH�XQ������
P£V�GHO�YDORU�GHO�LPSXHVWR�VXFHVRUDO�TXH�SDJD�XQ�GRPLQLFDQR�UHVLGHQWH�
HQ�HO�SD¯Vق�

• Violación de la función social del derecho de propiedad

(Q�FXDQWR�D�OD�IXQFLµQ�VRFLDO�GHO�GHUHFKR�GH�SURSLHGDG��OD�SURPRFLµQ�
GH�OD�UHIRUPD�DJUDULD�\�OD�LQWHJUDFLµQ�GH�IRUPD�HIHFWLYD�GH�OD�SREODFLµQ�
FDPSHVLQD�DO�GHVDUUROOR�QDFLRQDO�FRPR�REMHWLYR�SULQFLSDO�GH� OD�SRO¯WLFD�
VRFLDO�GHO�(VWDGR�� OD�6HQWHQFLD�7&����������GHO����GH�DJRVWR�GH������
UHDOL]D�LPSRUWDQWHV�DSRUWHV��

(Q�HO�FDVR��HO�VH³RU�,VLGUR�0HOR�2WD³R�KDE¯D�UHFLELGR�OD�DVLJQDFLµQ�
SURYLVLRQDO�GH�XQD�SRUFLµQ�GH�WHUUHQR�GH�SDUWH�GHO�,QVWLWXWR�$JUDULR�'R�
PLQLFDQR� �,$'��� FX\R� GLUHFWRU�� SRVWHULRUPHQWH�� DXWRUL]µ� OD� RFXSDFLµQ�
GHO������GHO�WHUUHQR�D�RWUDV�GRV�SHUVRQDV��(O�7ULEXQDO�&RQVWLWXFLRQDO�
GLFWDPLQµ�HQ�HO�VHQWLGR�GH�TXH�HVWD�¼OWLPD�RFXSDFLµQ�YXOQHUµ�HO�GHUHFKR�
IXQGDPHQWDO�DO�GLVXWH�GH�OD�SURSLHGDG�\�DO�GHELGR�SURFHVR�GH�,VLGUR�0HOR�
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2WD³R��$VLPLVPR��UHFRQRFLµ�TXH��DO�FRQVWDWDUVH�OD�SURGXFFLµQ�HFLHQWH�
GHO�WHUUHQR��HO�,$'�SRGU¯D�DVLJQDUOH�P£V�WHUUHQR�GH�FRQIRUPLGDG�FRQ�OD�
OH\��SUHYLD�VROLFLWXG�GHO�SRVHHGRU��\�TXH�VL�ELHQ�OD�GHFLVLµQ�GH�UHGXFLU�XQD�
H[WHQVLµQ�VXSHUFLDO�GHVLJQDGD�HVWXYLHVH�DPSDUDGD�EDMR�ORV�PRWLYRV�DQWHV�
LQGLFDGRV��HO�7ULEXQDO�VRVWXYR�TXH�

D��� �XQ�HQ�OD�HYHQWXDOLGDG�GH�TXH�HO�,QVWLWXWR�$JUDULR�'RPLQL$ف
FDQR��,$'��WXYLHUH�PRWLYR�SDUD�UHGXFLU�OD�H[WHQVLµQ�VXSHUFLDO�
GH�XQD�SDUFHOD�OHJDOPHQWH�DVLJQDGD�R�SDUD�H[FOXLU�GH�XQ�SUR�
\HFWR�DJUDULR�D�XQ�SDUFHOHUR��HVWH�RUJDQLVPR�WLHQH�TXH�FH³LU�
VX�DFWXDFLµQ�DO�ULJRU�GHO�GHELGR�SURFHVR�GH�OH\ق�

E��� /D�DVLJQDFLµQ�SURYLVLRQDO�GH�OD�H[WHQVLµQ�VXSHUFLDO�RWRUJDGD�
D�,VLGUR�0HOR�2WD³R��DV¯�FRPR�OD�DXVHQFLD�GH�XQ�FHUWLFDGR�GH�
W¯WXOR��QR�DIHFWD�VX�GHUHFKR�RULJLQDGR�SRU�OD�SRVHVLµQ�OHJDO��
SDF¯FD��FRQWLQXD�\�QR�FRQWURYHUWLGD�SRU����D³RV��SRU�KDEHU�
VLGR�UHJXODUPHQWH�DVHQWDGR�OD�DVLJQDFLµQ�LQGLFDGD��\��HQ�WDO�
VHQWLGR�� TXH� �ODف DVLJQDFLµQ�SURYLVLRQDO� GH� TXH� VH� WUDWD� IXH�
KHFKD�D�VX�IDYRU�HO����GH�GLFLHPEUH�GH�������SRU�HO�RUJDQLVPR�
RFLDO�IDFXOWDGR�SRU�OD�OH\��UD]µQ�SRU�OD�FXDO�HVWH�VH�EHQHFLD�
GH�OD�VHJXULGDG�TXH�GHEH�H[LVWLU��JHQHUDOPHQWH��HQ�OD�WHQHQFLD�
GH�OD�WLHUUD��\�HQ�HVWH�FDVR�HQ�SDUWLFXODU��VH�WUDWD�GH�WHUUHQRV�
DJU¯FRODV�GLVWULEXLGRV�SRU�HO�(VWDGR�EDMR�XQD�GLVSRVLFLµQ�TXH��
FRPR�OD�/H\�GH�5HIRUPD�$JUDULD��HV�GH�DOWR�LQWHU«V�VRFLDOق�

F��� $GHP£V�� �FXDQGRف HO� (VWDGR� D� WUDY«V� GHO� ,QVWLWXWR�$JUDULR�
'RPLQLFDQR�UHDOL]D�XQ�DVHQWDPLHQWR��HVW£�IDFLOLWDQGR�DO�DJUL�
FXOWRU�EHQHFLDGR�HO� DFFHVR�D� OD�SURSLHGDG�FX\D� WLWXODULGDG�
IRUPDO�GHQLWLYD�VH�YHULFDU£�XQD�YH]�TXH�HO�,QVWLWXWR�$JUD�
ULR�'RPLQLFDQR��,$'��FXPSOD�FRQ�ODV�H[LJHQFLDV�UHJLVWUDOHV�
HVWDEOHFLGDV��$�SDUWLU�GH�HVH�PRPHQWR��HO�UHFXUUHQWH�HVWDU£�
SOHQDPHQWH�FDOLFDGR�SDUD�REWHQHU�HO�UHFRQRFLPLHQWR�GHQL�
WLYR�GH�VX�GHUHFKR�\�OD�LQVFULSFLµQ�GHO�PLVPR�HQ�HO�5HJLVWUR�
GH�7¯WXORV�GH�6DQ�-XDQ�GH�OD�0DJXDQDق�

G��� &RPR� OD� ODERU�GHO� ,$'�HQ� OD� DVLJQDFLµQ�GH� WHUUHQRV� HV� OD�
PDQLIHVWDFLµQ�GHO�DFFHVR�D� OD�SURSLHGDG�LQPRELOLDULD��HVSH�
FLDOPHQWH�D�WLWXODGD��VXV�DXWRULGDGHV��HQ�YLUWXG�GHO�DUW¯FXOR����
S£UUDIR���GH�OD�&RQVWLWXFLµQ��QR�GHEHQ�HQWRUSHFHU�HO�SURFHVR�GH�
WLWXODFLµQ�GHQLWLYD�\�GHEHQف�PRWRUL]DUOR�\�DFWXDU�GH�PDQHUD�
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GLOLJHQWH�SDUD�TXH�VH�FXPSOD�FRQ�HO�PDQGDWR�FRQVWLWXFLRQDOق��
HQ�HVSHFLDO�� VL� ORV�SRVHHGRUHV�GH� ORV�SUHGLRV�DVLJQDGRV�KDQ�
PDQWHQLGR�ORV�PLVPRV�EDMR�H[SORWDFLµQ�HFLHQWH�SRU�XQ�SH�
U¯RGR�QR�PHQRU�GH�FLQFR�D³RV�

H��� 3RU�WDQWR��SURFHG¯D�UHYRFDU�OD�RUGHQDQ]D�GHO�MXH]�GH�DPSDUR�
\� DFRJHU� OD� DFFLµQ� GH� DPSDUR� LQWHUSXHVWD� SRU� ,VLGUR�0HOR�
2WD³R��RUGHQDQGR�DO�,$'�UHFRQRFHU�HO�GHUHFKR�GH�SURSLHGDG�
GHO�DFFLRQDQWH�\�DJLOL]DU�HO�SURFHGLPLHQWR�SDUD�TXH�HO�PLVPR�
SXHGD�DFFHGHU�D�OD�SURSLHGDG�LQPRELOLDULD�WLWXODGD�

• Violación al debido proceso

5HVSHFWR�D�XQD� UHYLVLµQ�GH�DPSDUR� LQWHUSXHVWD�SRU�HO� VH³RU� -DLPH�
1RYDV��H[SXOVDGR�GH�OD�3ROLF¯D�1DFLRQDO�FRQ�YXOQHUDFLµQ�GH�OD�QRUPDWLYD�
OHJDO�SHUWLQHQWH��HO�7ULEXQDO�&RQVWLWXFLRQDO��PHGLDQWH�VX�6HQWHQFLD�7&�
���������GHO���GH�RFWXEUH�GH�������GLFWDPLQµ�OR�VLJXLHQWH�

D�� (O�GHELGR�SURFHVR�VH�DSOLFD�D�WRGDV�DTXHOODV�DFWXDFLRQHV�UHD�
OL]DGDV�SRU�ORV�µUJDQRV�TXH�HMHU]DQ�IXQFLRQHV�PDWHULDOPHQWH�
MXULVGLFFLRQDOHV�HQ�FXDQWR�D�OD�GHWHUPLQDFLµQ�GH�ORV�GHUHFKRV�
\�REOLJDFLRQHV�GH�FXDOTXLHU�SHUVRQD��\�TXH� ODV�UHVROXFLRQHV�
UHVXOWDQWHV�GH�GLFKRV�µUJDQRV�GHEHQ�UHVSHWDU�ODV�JDUDQW¯DV�MX�
GLFLDOHV�SUHVFULWDV�HQ�HO�DUW¯FXOR���GH�OD�&RQYHQFLµQ�$PHULFDQD�
VREUH�'HUHFKRV�+XPDQRV�

E�� 3RU�WDQWR��ODV�LQVWLWXFLRQHV�PLOLWDUHV�\�GH�SROLF¯D�GHEHQ�LJXDO�
PHQWH�UHVSHWDU�HO�GHUHFKR�GH�GHIHQVD��FRPR�SDUWH�GHO�GHELGR�
SURFHVR��FXDQGR�VH�LPSXWH�OD�FRPLVLµQ�GH�KHFKRV�LOHJDOHV��TXH�
GHEHQ�REMHWR�GH�VDQFLµQ�VL�IXHUHQ�GHELGDPHQWH�HVWDEOHFLGRV��

F�� (O�GHUHFKR�D�OD�GHELGD�GHIHQVD�GH�-DYLHU�1RYDV�1RYDV�IXH�FRQ�
FXOFDGR��SRU�OR�TXH�VH�LQFXUULµ�HQ�LQDFFLµQ�FRQVWLWXFLRQDO�
HQ�VX�FRQWUD��\�SURFHG¯D�GLVSRQHU�VX�UHLQWHJUDFLµQ�D�ODV�ODV�
GH�OD�3ROLF¯D�1DFLRQDO��

• Violación del derecho a la información

&RQYLHQH�UHVDOWDU��DVLPLVPR��XQ�SUHFHGHQWH�TXH�FRQFLHUQH�D�OD�UHOHYDQ�
FLD�GHO�GHUHFKR�GH�LQIRUPDFLµQ�SDUD�HO�IRUWDOHFLPLHQWR�GHO�(VWDGR�VRFLDO�\�



243Los tribunales constitucionales: motores de cambios sociales
Mag. Víctor Joaquín Castellanos Pizano / Dr. Pedro Balbuena / Mag. Claudio A. Medrano / Lic. José Darío Suárez

Se
g

u
n

d
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�

GHPRFU£WLFR�GH�GHUHFKR��TXH�WDPEL«Q�DERUGµ�OD�REOLJDFLµQ�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�GH�DUPRQL]DU�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�FRQLFWR��

6H�WUDWD�GH�OD�6HQWHQFLD�7&����������GHO����GH�VHSWLHPEUH�GH�������
UHODWLYD�D�XQD�UHYLVLµQ�FRQVWLWXFLRQDO�GH�DPSDUR� LQWHUSXHVWD�SRU�HO�6U��
0DQXHO�0X³R]�+HUQ£QGH]�FRQWUD�OD�&£PDUD�GH�'LSXWDGRV�GH�OD�5HS¼EOLFD�
'RPLQLFDQD��PRWLYDGD�HQ�TXH�GLFKR�FLXGDGDQR�UHTXLULµ�LQIRUPDFLµQ�D�
OD�LQGLFDGD�F£PDUD�OHJLVODWLYD�UHVSHFWR�GH�ODV�SHUVRQDV�TXH�OD�DVHVRUDQ�\�
ORV�VDODULRV�TXH�HOODV�GHYHQJDQ��/D�&£PDUD�GH�'LSXWDGRV�HQWUHJµ�OD�LQ�
IRUPDFLµQ��SHUR�VROR�KL]R�FRQVWDU�HO�Q¼PHUR�GH�DVHVRUHV��OD�GLVWULEXFLµQ�
SRU�EORTXHV�\�HO�PRQWR�GH�ORV�VDODULRV��VLQ�LQGLYLGXDOL]DU�\�VLQ�PHQFLRQDU�
ORV�QRPEUHV��\D�TXH��VHJ¼Q�HQWHQG¯D��VH�GHE¯D�HVSHUDU�TXH�ORV�DVHVRUHV�
PDQLIHVWDUDQ�VX�FRQVHQWLPLHQWR�SDUD�TXH�VXV�QRPEUHV�VHDQ�UHYHODGRV��

(O�VH³RU�0DQXHO�0X³R]�+HUQ£QGH]�FRQVLGHUµ�TXH�GLFKD�LQIRUPDFLµQ�
UHVXOWDED�LQFRPSOHWD��SRU�OR�TXH�LQWHUSXVR�XQD�DFFLµQ�GH�DPSDUR�FRQWUD�
OD�&£PDUD�GH�'LSXWDGRV�� VROLFLWDQGR� OD� HQWUHJD�GH� OD� LQIRUPDFLµQ��/D�
6HJXQGD�6DOD�GHO�7ULEXQDO�6XSHULRU�$GPLQLVWUDWLYR�DFRJLµ�GLFKD�DFFLµQ��
EDV£QGRVH�HQ�TXH�ORV�GDWRV��QRPEUHV��FDUJRV�\�VDODULRV��QR�HUDQ�GH�FDU£FWHU�
FRQGHQFLDO��6LQ�HPEDUJR��OD�&£PDUD�GH�'LSXWDGRV��HQ�GHVDFXHUGR�FRQ�OD�
VHQWHQFLD��UHFXUULµ�HQ�UHYLVLµQ�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO�

(VWD� MXULVGLFFLµQ� UHFKD]µ� HO� UHFXUVR� GH� UHYLVLµQ� FRQVWLWXFLRQDO� \�
FRQUPµ�OD�VHQWHQFLD� LPSXJQDGD��REVHUYDQGR�OD�QHFHVLGDG�GH�EDODQFHDU�
PHGLDQWH�SRQGHUDFLµQ�GH�ORV�GHUHFKRV�HQ�FRQLFWR��D�VDEHU��HO�GHUHFKR�D�
OD�OLEUH�LQIRUPDFLµQ�TXH�WLHQHQ�ODV�SHUVRQDV�\�JUXSRV�QR�SHUWHQHFLHQWHV�DO�
VHFWRU�S¼EOLFR�\�HO�GHUHFKR�D�OD�LQWLPLGDG�GH�IXQFLRQDULRV�\�HPSOHDGRV�GH�
XQD�LQVWLWXFLµQ�DO�UHYHODU�ORV�QRPEUHV��FDUJRV�\�VDODULRV��(Q�HVWH�WHQRU��HO�
7ULEXQDO�FRQVLGHUµ�TXH�VL�ELHQ�HO�QRPEUH�HV�XQ�GDWR�TXH�SHUPLWH�LGHQWLFDU�
D�ODV�SHUVRQDV�H�LQGLYLGXDOL]DUODV��QR�VH�WUDWD�GH�XQD�LQIRUPDFLµQ�SHUVRQDO�
R�̄ QWLPD��'H�PRGR�TXH��DXQTXH�HO�GHUHFKR�D�OD�LQWLPLGDG�HV�XQ�YDORU�IXQ�
GDPHQWDO�GHO�VLVWHPD�GHPRFU£WLFR��QR�SXHGH�UHVWULQJLU�HO�GHUHFKR�GH�OLEUH�
DFFHVR�D�OD�LQIRUPDFLµQ�S¼EOLFD��D�ULHVJR�GH�TXH�OD�FLXGDGDQ¯D�TXHGH�VLQ�
ODV�KHUUDPLHQWDV�SDUD�FRQWURODU�HO�XVR�\�PDQHMR�GH�ORV�UHFXUVRV�S¼EOLFRV��
D�Q�GH�FRORFDU�REVW£FXORV�D�OD�FRUUXSFLµQ�HQ�OD�$GPLQLVWUDFLµQ�3¼EOLFD�

• Violación al principio de libertad de empresa

(Q�VX�6HQWHQFLD�7&����������GHO����GH�RFWXEUH�GH�������HO�7ULEXQDO�
&RQVWLWXFLRQDO�IXH�DSRGHUDGR�GH�XQ�UHFXUVR�GH�UHYLVLµQ�GH�DPSDUR�LQ�
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WHUSXHVWR�SRU�XQ�FRƎXQWR�GH�HPSUHVDV�HQFDEH]DGR�SRU�$JXD�%R\��6�$���
DFHUFD�GH�OD�SURKLELFLµQ�JHQHUDO�GH�OD�YHQWD�\�GLVWULEXFLµQ�GHO�DJXD�D�JUDQHO�
GLVSXHVWD�SRU�GRV�UHVROXFLRQHV�GH�',*(125��

(O�7ULEXQDO�&RQVWLWXFLRQDO�HVWLPµ�TXH�ODV�LQGLFDGDV�UHVROXFLRQHV�GH�
',*(125�UHYHODEDQ�TXH�QLQJXQD�SHUVRQD�R�HQWLGDG�SRGU£�Y£OLGDPHQWH�
GLVWULEXLU�DJXD�SRWDEOH�VLQ�FRQWDU�FRQ�HO�FRUUHVSRQGLHQWH�SHUPLVR�GHO�UH�
IHULGR�PLQLVWHULR��SHUR�TXH��DO�DIHFWDU�GHUHFKRV�IXQGDPHQWDOHV�WDOHV�FRPR�
HO�GHUHFKR�D�OD�OLEHUWDG�GH�HPSUHVD�\�HO�GHUHFKR�GH�DFFHVR�DO�DJXD�SRWDEOH��
HVDV�UHVWULFFLRQHV�JHQHUDOHV�H�LQGLVFULPLQDGDV�UHVXOWDQ�LQFRQVWLWXFLRQDOHV��
,QGLFµ��DGHP£V��TXH�VL�OD�&RPLVLµQ�1DFLRQDO�GH�1RUPDV�\�6LVWHPDV�GH�
&DOLGDG�FRQVLGHUD�TXH�HO�DJXD�D�JUDQHO�QR�HV�DSWD�SDUD�HO�FRQVXPR�KXPDQR��
OD�DGPLQLVWUDFLµQف�WLHQH�OD�REOLJDFLµQ�GH�DFWXDU�\�DSOLFDU�VDQFLRQHV�FRQ�HO�
P£V�HOHYDGR�VHQWLGR�GH�UHVSRQVDELOLGDG��SHUR��VLHPSUH�FXPSOLHQGR�FRQ�
HO�GHELGR�SURFHVR�GH�OH\ق�

• Violación del derecho fundamental al juez imparcial

0HGLDQWH�OD�6HQWHQFLD�7&����������GHO����GH�RFWXEUH�GH�������UHOD�
WLYD�D�OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG�LQWHUSXHVWD�SRU�OD�HQWLGDG�
,QYHUVLRQHV�%UHWD³D��6��$���HO�7ULEXQDO�&RQVWLWXFLRQDO�GHFODUµ�FRQWUDULR�D�
OD�&RQVWLWXFLµQ�HO�S£UUDIR�¼QLFR�GHO�DUW¯FXOR�����GHO�&µGLJR�GH�3URFHGL�
PLHQWR�&LYLO�GRPLQLFDQR��(VWH�QRUPD�HVWDEOHF¯D�XQD�DQ]D��HQ�DO�£PELWR�
FLYLO��SDUD�TXH�ORV�MXHFHV�DSRGHUDGRV�HQ�ORV�SURFHVRV�SXGLHUDQ�VHU�UHFXVDGRV��

(O�7ULEXQDO�&RQVWLWXFLRQDO�GLFWDPLQµ�FRPR� LQFRQVWLWXFLRQDO�GLFKD�
GLVSRVLFLµQ�OHJDO��DO�YXOQHUDU�HO�GHUHFKR�IXQGDPHQWDO�D�VHU�R¯GR�SRU�XQ�
MXH]�LPSDUFLDO��VHJ¼Q�GLVSRQH�HO�DUW¯FXORܘ����GH�OD�&RQVWLWXFLµQ��DV¯�FRPR�
YDULRV�WUDWDGRV�LQWHUQDFLRQDOHV�VREUH�GHUHFKRV�KXPDQRV�VXVFULWRV�SRU�HO�
(VWDGR�GRPLQLFDQR�

Conclusión

'HEHPRV�HPSH]DU�REVHUYDQGR�TXH�FXDQGR�HO�7ULEXQDO�&RQVWLWXFLRQDO�
LQWHUSUHWD�XQD�QRUPD�MXU¯GLFD�FRPR�LQFRQVWLWXFLRQDO����R�FXDQGR�HVWLPD�
TXH�XQD�FXHVWLµQ�HVFDSD�D�VX�FRQWURO��SURGXFH�HQ�HO�VLVWHPD�XQD�HVSHFLH�GH�

�ܢ (V�GHFLU��FXDQGR�OR�MX]JD�\�HQWLHQGH�TXH�QR�HV�FRQIRUPH�D�OD�&RQVWLWXFLµQ�
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DOWHUDFLµQ�MXU¯GLFD�FDSD]�GH�PRGLFDU�QR�VROR�HO�UXPER�GH�OD�MXULVSUXGHQFLD�
TXH�H[LVWH�DO�PRPHQWR��VLQR�WDPEL«Q�GH�DEULU�ODV�SXHUWDV�D�QXHYDV�IRUPDV�
GH�HQWHQGHU�HVWDWXWRV�TXH�LQX\HQ�HQ�OD�FRQYLYHQFLD�VRFLDO�

7DO�FRPR�H[SUHVD�HO�FDWHGU£WLFR�1«VWRU�3HGUR�6DJ¾HV��HO�GHVHPSH³R�GH�
OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�FRPR�DJHQWH�SURPRWRU�GH�FDPELRV�VRFLDOHV�
HV�XQ�IHQµPHQR�FDGD�YH]�P£V�HFXHQWH�HQ�OD�UHDOLGDG�FRQWHPSRU£QHD��
DXVSLFLDGR�WDQWR�SRU�SRVWXUDV�GRFWULQDULDV��FRPR�SRU�H[LJHQWHV�UHFODPRV�
GH�OD�FRPXQLGDG�TXH�KR\�LPSHWUD�DQWH�ORV�WULEXQDOHV�UHFODPRV�GHVR¯GRV�
HQ�HO�£PELWR�GH�ORV�RWURV�SRGHUHV�GHO�(VWDGR����

(Q� HO� FDVR� GHO� LQFLSLHQWH�7ULEXQDO�&RQVWLWXFLRQDO� GH� OD�5HS¼EOLFD�
'RPLQLFDQD�� OD� MXULVSUXGHQFLD� SUHYLDPHQWH� UHVH³DGD�PXHVWUD� GHFLVLR�
QHV�TXH��D�QXHVWUR�MXLFLR��LPSOLFDQ�FDPELRV�VRFLDOHV��SXHVWR�TXH�DIHFWDQ�
�QRUPDV��YDORUHV��FRPSRUWDPLHQWRV��VLJQLFDGRV�FXOWXUDOHV�\�UHODFLRQHVف
VRFLDOHVق�TXH�DWD³HQ�ODV�PDWHULDV�DERUGDGDV�SRU�GLFKDV�VHQWHQFLDV��WDQWR�
HQ�HO�£PELWR�GHO�VHFWRU�S¼EOLFR�FRPR�HQ�HO�SULYDGR��6H�WUDWD�GH�XQD�ODERU��
DXQ�HQ�FLHUQHV��TXH�FRQ�HO�WUDQVFXUVR�GHO�WLHPSR�HVWLPDPRV�WHQGU£�FDGD�
YH]�PD\RU�LQFLGHQFLD�HQ�SRVLFLRQDU�DO�7ULEXQDO�&RQVWLWXFLRQDO�FRPR�XQD�
MXULVGLFFLµQ�TXH�SURPRYHU£�ORV�FDPELRV�VRFLDOHV�TXH�UHTXLHUH�\�VROLFLWD�HO�
SXHEOR�GRPLQLFDQR�

%LEOLRJUDή®D�

Artículos

&RUDO�/XFHUR�� -DPHV� ,Y£Q�� �8QDف UHH[LµQ� DFHUFD� GHO� WULEXQDO� FRQVWLWXFLRQDO�
FRPR�GHIHQVRU�GH�ODV�PLQRU¯DVق��HQ�5HYLVWD�&ULWHULR�-XU¯GLFR��9RO�����Q¼P��
���6DQWLDJR�GH�&DOL��&RORPELDܘ������

'DOODUD��&ULVWLQD�\�9DXFKH]��$QWRLQHف��&RXUWV��VRFLDO�FKDQJHV�DQG�MXGLFLDO�LQ�
GHSHQGHQFH��3قROLF\%ULHI ���������OREDO�*RYHUQDQFH�3URJUDPPH��,VVXH*��ق
(XURSHDQ8QLYHUVLW\,QVWLWXWH��

�0�LORVR¯D�FRQWHPSRU£QHD(فDU[ق��&DPELR�VRFLDO��'LVSRQLEOH�HQ��KWWS���ZZZ�H�
WRUUHGHEDEHO�FRP�+LVWRULD�GH�OD�)LORVRD�)LORVRDFRQWHPSRUDQHD�0DU[�
0DU[�&DPELR6RFLDO�KWP���OWLPD�FRQVXOWD�ܜ���������

0DUVKDOO��*RUGRQ�(���(G����'LFWLRQDU\�RI�6RFLRORJ\�����ܗ

�ܣ 1«VWRU�3HGUR�6DJ¾HVف��/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�FRPR�DJHQWHV�GH�FDPELRV�VRFLDOHVق��
(Q�UHYLVWD�'L£ORJR�3RO¯WLFR��$³R�;;9,,��1R�����%XHQRV�$LUHV��������Sܖ���
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3RVQHU�� (ULF�$�� �DZ��(FRQRPLFV/ف DQG� LQHFLHQW� QRUPVق�� ����8QLYHUVLW\� RI�
3HQQV\OYDQLD�/DZ�5HYLHZ�����ܕ

5HVWUHSR��(VWHEDQ�� �5HIRUPDف FRQVWLWXFLRQDO� \�SURJUHVR� VRFLDO��/D� �FRQVWLWXؽ
FLRQDOL]DFLµQ�GH�OD�YLGD�FRWLGLDQDؾ�HQ�&RORPELDق��<DOH�/DZ�6FKRRO�6(/$�
�6HPLQDULR�HQ�/DWLQRDP«ULFD�GH�7HRU¯D�&RQVWLWXFLRQDO�\�3RO¯WLFD��3DSHUV��
3DSHU��������ܑ�

5RGU¯JXH]�*DUDYLWR��&«VDU�\�5RGU¯JXH]�)UDQFR��'LDQD��&RUWHV�\�FDPELR�VRFLDO��FµPR�
OD�&RUWH�&RQVWLWXFLRQDO�WUDQVIRUPµ�HO�GHVSOD]DPLHQWR�IRU]DGR�HQ�&RORPELD��
&ROHFFLµQ�GH�-XVWLFLD��%RJRW£��(GLFLRQHV�$QWURSRVܙ����

6DFNYLOOH��5RQDOGف��&RXUWV�DQG�VRFLDO�FKDQJHق��)HGHUDO�/DZ�5HYLHZ��9RO������
Q¼Pܔ���������

6DJ¾HV��1«VWRU�3HGURف��/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�FRPR�DJHQWHV�GH�FDPELRV�
VRFLDOHVق��(Q�UHYLVWD�'L£ORJR�3RO¯WLFR��$³R�;;9,,��Q¼P�����%XHQRV�$LUHV��
ܙ��

:RO��.XUW�+���(G����(VVD\V�RQ�6RFLRORJ\�DQG�3KLORVRSK\�E\�(PLOH�'XUNKHLP�HW�
DO���(VWDGRV�8QLGRV��+DUSHU�	�5RZ�����ܓ�

Sentencias

7&����������GH� IHFKD���GH�PD\R�GH�������UHODWLYD�DO� UHFXUVR�GH�UHYLVLµQ�GH�
DPSDUR�LQFRDGR�SRU�OD�3URFXUDGXU¯D�*HQHUDO�GH�OD�5HS¼EOLFD�\�0LQLVWHULR�
GH�,QWHULRU�\�3ROLF¯D�FRQWUD�HO�VH³RU�-RV«�$OHGR�0RQWDV�9LOODYLFHQFLR�

7&����������GH�IHFKD���GH�PD\R�GH�������UHODWLYD�D�OD�DFFLµQ�GH�DPSDUR�LQ�
FRDGD�SRU�OD�VH³RUD�/DXULDQD�9LOODU�FRQWUD�OD�-XQWD�GH�5HWLUR�GH�ODV�)XHU]DV�
$UPDGDV�

7&����������GH�IHFKD����GH�PD\R�GH�������UHODWLYD�D�OD�DFFLµQ�GH�LQFRQVWLWXFLR�
QDOLGDG�LQFRDGD�SRU�ORV�VH³RUHV�9LUJLOLR�$��&DVWLOOR�3��\�5DIDHO�%£H]�6RWR�

7&���������� GH� IHFKD� ���GH� DJRVWR�GH� ������ UHODWLYD� D� OD� DFFLµQ�GLUHFWD� HQ�
LQFRQVWLWXFLRQDOLGDG�LQFRDGD�FRQWUD�HO�DUW¯FXOR����GH�OD�/H\�Q¼P��������GH�
������GH�,PSXHVWRV�VREUH�6XFHVLRQHV�\�'RQDFLRQHV�LQWHUSXHVWD�SRU�-XDQ�
-RV«�'DOPDV¯�'XOXF�\�FRPSDUWHV�

7&����������GH�IHFKD����GH�DJRVWR�GH�������UHODWLYD�DO�UHFXUVR�GH�UHYLVLµQ�GH�
DPSDUR�LQFRDGR�SRU�HO�VH³RU�,VLGUR�0HOR�2WD³R�FRQWUD�HO�GLUHFWRU�GH�OD�
*HUHQFLD�Q¼P����GHO�,QVWLWXWR�$JUDULR�'RPLQLFDQR��,$'���FRQ�DVLHQWR�HQ�
6DQ�-XDQ�GH�OD�0DJXDQD�

7&����������GH�IHFKD����GH�VHSWLHPEUH�GH�������UHODWLYD�DO�UHFXUVR�GH�UHYLVLµQ�
HQ�PDWHULD�GH�DPSDUR�LQFRDGR�SRU�OD�&£PDUD�GH�'LSXWDGRV�GH�OD�5HS¼�
EOLFD�'RPLQLFDQD�\�HO�(VWDGR�GRPLQLFDQR�FRQWUD�HO�VH³RU�0DQXHO�0X³R]�
+HUQ£QGH]�

7&����������GH�IHFKD���GH�RFWXEUH�GH�������UHODWLYD�DO�UHFXUVR�GH�UHYLVLµQ�HQ�
PDWHULD�GH�DPSDUR�LQWHUSXHVWR�SRU�HO�VH³RU�-DLPH�1RYDV�1RYDV�FRQWUD�OD�



247Los tribunales constitucionales: motores de cambios sociales
Mag. Víctor Joaquín Castellanos Pizano / Dr. Pedro Balbuena / Mag. Claudio A. Medrano / Lic. José Darío Suárez

Se
g

u
n

d
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�

6HQWHQFLD�Q¼P�����������GLFWDGD�SRU�HO�7ULEXQDO�6XSHULRU�$GPLQLVWUDWLYR�
HQ�IHFKD����GH�GLFLHPEUH�GH�������\�FRQWUD�OD�3ROLF¯D�1DFLRQDO�

7&����������GH�IHFKD����GH�RFWXEUH�GH�������UHODWLYD�DO�UHFXUVR�GH�UHYLVLµQ�
HQ�PDWHULD�GH�DPSDUR�LQFRDGD�SRU�$JXD�%R\��6��$��\�FRPSDUWHV��FRQWUD�HO�
0LQLVWHULR�GH�6DOXG�3¼EOLFD�\�$VLVWHQFLD�6RFLDO��OD�&RPLVLµQ�1DFLRQDO�GH�
1RUPDV�\�6LVWHPDV�GH�&DOLGDG��HO�0LQLVWHULR�GH�,QGXVWULD�\�&RPHUFLR�\�OD�
'LUHFFLµQ�*HQHUDO�GH�1RUPDV�\�6LVWHPDV�GH�&DOLGDG��',*(125��

7&����������GH�IHFKD����GH�RFWXEUH�GH�������UHODWLYD�D� OD�DFFLµQ�GLUHFWD�HQ�
LQFRQVWLWXFLRQDOLGDG�LQFRDGD�SRU�,QYHUVLRQHV�%UHWD³D�6��$��FRQWUD�HO�S£UUDIR�
¼QLFR�GHO�DUW¯FXOR�����GHO�&µGLJR�GH�3URFHGLPLHQWR�&LYLO�



� $�OD�IHFKD�GH�UHDOL]DFLµQ�GHO�&RQJUHVR��HO�/LF��3HGUR�%DOEXHQD�HUD�MXH]�SUHVLGHQWH�GH�OD�
&RUWH�GH�$SHODFLµQ�GH�OD�SURYLQFLD�3XHUWR�3ODWD��6X�UHQXQFLD�DO�3RGHU�-XGLFLDO�VH�KL]R�
HIHFWLYD�HQ�DJRVWR�GHܜ���

Lic. Pedro Balbuena*

/LFHQFLDGR�HQ�'HUHFKR��&XP�/DXGH��SRU�OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�
0DGUH�\�0DHVWUD��38&00���PDJLVWHU�HQ�'HUHFKR�6RFLHWDULR�\�&RPHUFLDO�\�
HQ��HQ�'HUHFKR�&RQVWLWXFLRQDO�SRU�OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�0DGUH�
\�0DHVWUD�GH�5HS¼EOLFD�'RPLQLFDQD�\�OD�8QLYHUVLGDG�&DVWLOOD�/D�0DQFKD�GH�
(VSD³D�

+D�UHDOL]DGR�HVWXGLRV�GH�HVSHFLDOLGDG�HQ�SURSLHGDG�LQWHOHFWXDO�HQ�OD�(VFXHOD�
GH�3RVJUDGR�GH�OD�8QLYHUVLGDG�GH�ORV�$QGHV��0«ULGD��5HS¼EOLFD�GH�9HQH]XHOD��
(V�SURIHVRU�GH�'HUHFKR�GH� ,QWHUSUHWDFLµQ�&RQVWLWXFLRQDO� HQ� OD�PDHVWU¯D�GH�
'HUHFKR�&RQVWLWXFLRQDO�GH�OD�8QLYHUVLGDG�,EHURDPHULFDQD��+D�VLGR�SURIHVRU�
GH�'HUHFKR�3URFHVDO�3HQDO�\�'HUHFKR�3HQDO�WDQWR�D�QLYHO�GH�SUHJUDGR�FRPR�GH�
PDHVWU¯D�HQ�LPSRUWDQWHV�XQLYHUVLGDGHV�GHO�SD¯V��
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mag. peDro balbuena

I. El Tribunal Constitucional y su función de garante 
 de los derechos fundamentales

(O�DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�FUHD�XQ�WULEXQDO�
FRQVWLWXFLRQDOف�SDUD�JDUDQWL]DU�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��
OD�GHIHQVD�GHO�RUGHQ�FRQVWLWXFLRQDO�\�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�

IXQGDPHQWDOHVق�
7RGR�SDUHFH�LQGLFDU�TXH�D�OD�LGHD�TXH�VXE\DFH�HQ�HO�WH[WR�FRQVWLWXFLR�

QDO�WUDQVFULWR�HV�DTXHOOD�TXH�FRQFLEH�OD�&RQVWLWXFLµQ�FRPR�XQ�FRQWUDWR��
6HJ¼Q�HO�FRQFHSWR�GH�6DJ¾HV��HOOR�VLJQLFD�FRQFHELUOD�FRPR�XQ�WH[WR�
HFD]�HQ�HO�VHQWLGR�GH�TXH�SDUWH�GH�XQD�YLVLµQ�FLHUWD�GH�ORV�KHFKRV�\�
GH�ODV�SRVLELOLGDGHV��SHUR�DO�PLVPR�WLHPSR�IRUPXOD�XQ�SODQ�UDFLRQDO�GH�
JRELHUQR�SUR\HFWDGR�KDFLD�HO�IXWXUR��HQ�WRUQR�D�XQ�PD³DQD�UHDOL]DEOH���
(VWD�FRQFHSFLµQ�DVXPH�FRPR�HOHPHQWR�HVHQFLDO�OD�SRVLELOLGDG�GH�ORJUDU�
HO�VRPHWLPLHQWR�GH�WRGRV�D�OD�QRUPD�FRQVWLWXFLRQDO�SRU�PHGLR�GH�ORV�
PHFDQLVPRV�GH�FRQWURO�HVWDEOHFLGRV��D�OD�FDEH]D�GH�ORV�TXH�VH�HQFXHQWUD�
HO�7ULEXQDO�&RQVWLWXFLRQDO�

(Q�VX�IXQFLµQ�GH�JDUDQWH��HO�7ULEXQDO�&RQVWLWXFLRQDO�SXHGH�HULJLUVH�
HQ�SURPRWRU�R�FRQYDOLGDQWH�GH�FDPELRV�VRFLDOHV��$FW¼D�FRPR�FRQYDOL�
GDQWH�VL�DGPLWH�FRPR�FRQVWLWXFLRQDOHV�ODV�SRO¯WLFDV�\�OH\HV�SURPRYLGDV�
GHVGH�RWUDV�HVIHUDV�GHO�SRGHU���,QWHUYLHQH�FRPR�SURPRWRU�GH�FDPELRV�
HQ�ORV�FDVRV�HQ�TXH�SRU�V¯�PLVPR�HQFDEH]D�HO�FDPELR�VRFLDO��YHQFLHQGR�
OD� LQHUFLD�GH� ORV�GHP£V�SRGHUHV�S¼EOLFRV��(Q�WDOHV�FDVRV� IXQJH�FRPR�

�ܐ 1«VWRU�3HGUR�6DJ¾HV��7HRU¯D�GH�OD�&RQVWLWXFLµQ��$VWUHD��%XHQRV�$LUHV��������Sܓ����
ܑ� 1«VWRU�3HGUR�6DJ¾HVف��/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�FRPR�DJHQWHV�GH�FDPELRV�VRFLDOHVق���

$QXDULR�GH�'HUHFKR�&RQVWLWXFLRQDO��D³R�;9,,��0RQWHYLGHR��������Sܗ����
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SURWDJRQLVWD� GHO� FDPELR�� DGHODQW£QGRVH� D� ORV� SRGHUHV� FO£VLFRV�� FRPR�
RFXUULµ�HQ�(VWDGRV�8QLGRV��HQ�%URZQ�Y��%RDUG�RI�(GXFDWLRQ��FXDQGR�OD�
&RUWH�FDPELµ�VX�MXULVSUXGHQFLD�DQWHULRU�VRVWHQLGD�HQ�3OHVV\�Y��)HUJXVRQ�
GH������ܕ

(O�WHPD�TXH�QRV�FRQYRFD�DOXGH�SUHFLVDPHQWH�D�HVWD�FXHVWLµQ��([DPLQDU�
KDVWD�TX«�SXQWR�HV�FRUUHFWR�TXH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�RSHUH�HQ�
XQD�HVIHUD�TXH�WUDGLFLRQDOPHQWH�KD�VLGR�UHVHUYDGD�D�ORV�SRGHUHV�/HJLVODWLYR�
\�(MHFXWLYR��HQFDEH]DQGR�\�SURPRYLHQGR�SRO¯WLFDV�VRFLDOHV�TXH�SDUHFHQ�
SHUWHQHFHU�D�HVWDV�£UHDV�GHO�SRGHU�

7UDGLFLRQDOPHQWH�VH�KD�FRQVLGHUDGR�TXH�QR�FRUUHVSRQGH�D�OD�MXULVGLF�
FLµQ�FRQVWLWXFLRQDO�GHVHPSH³DU�HO�URO�GH�DJHQWH�GH�FDPELRV�VRFLDOHV��(O�
IXQGDPHQWR�HVHQFLDO�GH�HVWD�SRVWXUD�VH�FRQFHQWUD�HQ�OD�IXQFLµQ�HVHQFLDO�
PHQWH�MXU¯GLFD�GH�HVWRV�µUJDQRV�TXH�ORV�JXUD�FRPR�PHURV�DSOLFDGRUHV�
GH�OD�OH\��$V¯�VH�FRQVLGHUD�TXH�GLVSRQHU�FDPELRV�VRFLDOHV�HV�DOJR�H[WUD³R�
D�OD�MXULVGLFFLµQ�\�P£V�SURSLR�GHO�SRGHU�SRO¯WLFR�

3RU�RWUR� ODGR�� OD�SRVLELOLGDG�GH�TXH� ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�
DFW¼HQ�FRPR�DJHQWHV�GH�FDPELR�HQFXHQWUD�IXQGDPHQWR�HQ�HO�KHFKR�GH�TXH�
VLHQGR�OD�&RQVWLWXFLµQ�QRUPD�MXU¯GLFD�VXSUHPD��QR�FDEH�OD�LGHD�GH�TXH�
VH�HQFXHQWUH�FRQIRUPDGD�SRU�QRUPDV�QR�MXVWLFLDEOHV�\�HQ�FRQVHFXHQFLD��
H[FOXLGDV�GHO�HVFUXWLQLR�GH�VX�LQW«USUHWH�¼OWLPR��'H�PRGR��TXH�OD�OODPDGD�
GRFWULQD�GH�ODV�SROLWLFDO�TXHVWLRQV�KD�GH�GDU�SDVR�D�OD�MXGLFLDOL]DFLµQ�GH�WRGRV�
ORV�ULQFRQHV�GHO�HGLFLR�FRQVWLWXFLRQDO�

'HVGH�HO�SXQWR�GH�YLVWD�H[SUHVDGR��OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�DFW¼D�
FRPR�DJHQWH�GH�FDPELR�VRFLDO�HQ�DTXHOORV�FDVRV�HQ�TXH�HO�FDPELR�HVW«�FODUD�
PHQWH�FRQJXUDGR�HQ�OD�&RQVWLWXFLµQ���GH�PRGR��TXH�HO�REVW£FXOR�H[LVWHQWH�
FRQVLVWD�HQ�VX�IDOWD�GH�HMHFXFLµQ�SRU�IDOWD�GH�LPSOHPHQWDFLµQ�OHJDO�

3XHGH�WUDWDUVH�GH�XQD�LQWHUSUHWDFLµQ�GLQ£PLFD�GH�OD�&RQVWLWXFLµQ��FDVR�
HQ�HO�FXDO�VH�SXHGH�LQWHUSUHWDU�GH�PDQHUD�H[WHQVLYD�HO�WH[WR�FRQVWLWXFLRQDO��
D�SDUWLU�GH�XQD�FO£XVXOD�DELHUWD��FRPR�OD�FO£XVXOD�GH�ORV�GHUHFKRV�LPSO¯FLWRV�
FRQWHQLGD�HQ�HO�DUW¯FXORܓ�����GH�OD�&DUWD�6XVWDQWLYD�

3XHGH�UHVXOWDU�DGHP£V�GH�OD�H[LVWHQFLD�GH�XQ�FDVR�GH�PXWDFLµQ�FRQV�
WLWXFLRQDO��HQ�WDQWR�LPSOLFD�OD�QHFHVLGDG�GH�DGDSWDU�ODV�QRUPDV�FRQVWLWX�
FLRQDOHV�D�OD�UHDOLGDG��(Q�HVWRV�FDVRV��HO�7ULEXQDO�&RQVWLWXFLRQDO�FDPELD�HO�
FRQWHQLGR�GH�XQ�GHUHFKR�D�OD�OX]�GH�DFRQWHFLPLHQWRV�VRFLDOHV�LQQHJDEOHV�

�ܒ ,E¯G���Sܘ����
�ܓ ,E¯G���S�����
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(Q�Q��ORV�FDPELRV�VRFLDOHV�SXHGHQ�RFXUULU�EDMR�HO�LQXMR�GHO�GHUHFKR�
LQWHUQDFLRQDO��'H�KHFKR��ORV�FDPELRV�P£V�LPSRUWDQWHV�HQ�FXDQWR�D�GHWHU�
PLQDGRV�GHUHFKRV�IXQGDPHQWDOHV�TXH�KHPRV�H[SHULPHQWDGR�HQ�QXHVWUD�
KLVWRULD�UHFLHQWH�KDQ�VLGR�OD�FRQVHFXHQFLD�GH�OD�LQXHQFLD�TXH�KDQ�HMHUFLGR�
HQ�QXHVWUR�PHGLR�OD�&RQYHQFLµQ�$PHULFDQD�GH�'HUHFKRV�+XPDQRV�\�HO�
3DFWR�,QWHUQDFLRQDO�GH�'HUHFKRV�&LYLOHV�\�3RO¯WLFRV��

+R\�HQ�G¯D�QDGLH�GLVFXWH�DFHUFD�GH�OD�YLJHQFLD�GH�OD�DFFLµQ�GH�DPSDUR�
HQ�QXHVWUR�VLVWHPD�MXU¯GLFR��'H�KHFKR��H[LVWH�XQD�UHJODPHQWDFLµQ�GHWDOODGD�
HQ�OD�/H\�Q¼P����������2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORV�3URFH�
GLPLHQWRV�&RQVWLWXFLRQDOHV��6LQ�HPEDUJR��KDFH�QR�WDQWR�WLHPSR�FDUHF¯DPRV�
GH�XQD�DFFLµQ�SDUD�OD�JDUDQW¯D�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�QR�SURWHJLGRV�
SRU�HO�K£EHDV�FRUSXV��(O�UHFRQRFLPLHQWR�GH�OD�DFFLµQ�GH�DPSDUR�UHVXOWµ�GH�
OD�DSOLFDFLµQ�GLUHFWD�GHO�DUW¯FXORܔ����GH�OD�&RQYHQFLµQ�$PHULFDQD�VREUH�
'HUHFKRV�+XPDQRV��KHFKD�Y¯D�MXULVSUXGHQFLDO�SRU�OD�6XSUHPD�&RUWH�GH�
-XVWLFLD��PHGLDQWH�VHQWHQFLD�GH� IHFKD����GH�IHEUHUR�GH�����XHJR�VH/�ܘ
DSUREµ�OD�/H\�Q¼P���������\�SRVWHULRUPHQWH�OD�����������2UJ£QLFD�GHO�
7ULEXQDO�&RQVWLWXFLRQDO��TXH�RUJDQL]D�GH�PDQHUD�GHWDOODGD�ORV�SURFHVRV�\�
SURFHGLPLHQWRV�FRQVWLWXFLRQDOHV�D�OD�OX]�GH�OD�QXHYD�&RQVWLWXFLµQ��

&RPR�SXHGH�YHUVH��VH�
WUDWµ�GHO�GHVDUUROOR�GH�XQ�
GHUHFKR�\D�UHFRQRFLGR�HQ�
XQ�FRQYHQLR�LQWHUQDFLRQDO�
\�TXH�SRU�REUD�GHO�SUHWRU�
SDVµ�D�WHQHU�YLJHQFLD�SOHQD�
HQ�QXHVWUR�PHGLR��

(Q� VHJXQGR� OXJDU�� HO�
&µGLJR� 3URFHVDO� 3HQDO�
YLJHQWH�HV�OD�FRQVHFXHQFLD�
GH�OD�DVXQFLµQ�HQ�GHUHFKR�
LQWHUQR�� GH� ODV� JDUDQW¯DV�
GHO� GHELGR� SURFHVR� FRQ�
WHQLGDV� HQ� ORV� FRQYHQLRV�

LQWHUQDFLRQDOHV�VREUH�GHUHFKRV�KXPDQRV�TXH�KDQ�VLGR�UDWLFDGRV�SRU�HO�
SD¯V��5HFRUGHPRV��TXH�FRPR�SDUWH�GH�OD�LPSOHPHQWDFLµQ�GH�OD�QRUPDWLYD�
SURFHVDO�SHQDO��HQ�IHFKD����GH�QRYLHPEUH�GH������OD�6XSUHPD�&RUWH�GH�
-XVWLFLD��GLFWµ�OD�5HVROXFLµQ������������TXH�FRPR�GHFODUDFLµQ�GH�SULQFL�
SLRV��UHFRQRFLµ�OD�H[LVWHQFLD�GH�XQ�EORTXH�GH�FRQVWLWXFLRQDOLGDG�GH�OD�TXH�

0DJ��3HGUR�%DOEXHQD
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KDFHQ�SDUWH��HQWUH�RWUDV��ODV�QRUPDV�VREUH�GHUHFKRV�KXPDQRV�FRQWHQLGDV�HQ�
ORV�FRQYHQLRV�LQWHUQDFLRQDOHV�VREUH�OD�PDWHULD�VXVFULWRV�SRU�OD�5HS¼EOLFD��

(V�XQ�KHFKR�QRWRULR��TXH�WDO�UHVROXFLµQ��VLQ�WHQHU�IXHU]D�GH�OH\�HQ�VHQ�
WLGR�IRUPDO��SURGXMR�FDPELRV�VLJQLFDWLYRV�HQ�OD�SU£FWLFD�MXU¯GLFD�QDFLRQDO��
TXH�SRGU¯DQ�HTXLSDUDUVH�D�DTXHOORV�TXH�SURGXMR�HO�&µGLJR�3URFHVDO�3HQDO�
LQVWLWXLGR�SRU�OD�/H\�Q¼P��������DSUREDGD�SRU�HO�&RQJUHVR�1DFLRQDO��

3RU�RWUR�ODGR��HQ�ORV�FDVRV�HQ�TXH�HO�7ULEXQDO�GHFODUD�XQ�QXHYR�GHUHFKR�
R�OH�DWULEX\H�XQD�FRQJXUDFLµQ�P£V�H[WHQVD�SRGU¯D�RFDVLRQDU�LPSRUWDQWHV�
FDPELRV�VRFLDOHV�GLJQRV�GH�DWHQFLµQ��'HEH�XVDU�HVWD�IDFXOWDG�FRQ�SDUWLFXODU�
SUXGHQFLD��6H�WUDWD�GH�WRPDU�HQ�FXHQWD�HO�ELHQ�FRP¼Q�\�OD�UHDOLGDG�VRFLDO�
LPSHUDQWH��(V�QHFHVDULR�KDFHU�XQ�SURQµVWLFR�H[KDXVWLYR�GH�ODV�HYHQWXDOHV�FRQ�
VHFXHQFLDV�D�ORV�QHV�GH�TXH�ODV�PLVPDV�SXHGDQ�VHU�VRVWHQLEOHV�HQ�HO�WLHPSR��

(O�WHPD�GH�OD�PXWDFLµQ�FRQVWLWXFLRQDO�QRV�UHPLWH�D�OD�FXHVWLµQ�UHODWLYD�
D�OD�OHJLWLPLGDG�GH�ODV�LQWHUSUHWDFLRQHV�GH�HVWH�WLSR��(V�QHFHVDULR�WHQHU�
HQ�FXHQWD�TXH�OD�H[LVWHQFLD�GH�XQ�U«JLPHQ�GHPRFU£WLFR�FRQ�VHSDUDFLµQ�
GH�SRGHUHV�LPSLGH�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�GHVFRQR]FD�OD�RQWHUD�
TXH�VHSDUD�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�GH�OD�SRWHVWDG�GH�FUHDU�QXHYDV�
QRUPDV��SXHVف�HOOR�FRQGXFLU¯D�D�FRQYHUWLU�HQ�VREHUDQR�D�TXLHQ�¼QLFDPHQWH�
HV�FXVWRGLR�GH�OD�&RQVWLWXFLµQق��

II.  Los retos del Tribunal Constitucional de la 
  República Dominicana como promotor 
  de cambios sociales

/D�&RQVWLWXFLµQ�GRPLQLFDQD�KD�LQFRUSRUDGR�XQ�FDW£ORJR�GHWDOODGR�GH�
GHUHFKRV�IXQGDPHQWDOHV��LQFOXLGRV�DTXHOORV�GH�P£V�UHFLHQWH�UHFRQRFLPLHQWR�
HQ�GHUHFKR�FRPSDUDGR��6LQ�HPEDUJR��KLVWµULFDPHQWH�QRV�KHPRV�FRQIRU�
PDGR�FRQ�FRQWDU�FRQ�OH\HV�TXH�FDUHFHQ�GH�YLJHQFLD�UHDO��3RGU¯D�WHPHUVH��
TXH�OD�&RQVWLWXFLµQ�VH�FRQYLUWLHUD�HQ�XQ�VLPSOH�SHGD]R�GH�SDSHO��VHJ¼Q�
OD�H[SUHVLµQ�DFX³DGD�SRU�/DVDOOH�

/XHJR�GH�OD�DSUREDFLµQ�GH�OD�&RQVWLWXFLµQ��OD�WDUHD�HVHQFLDO�FRQVLVWH�HQ�
TXH�SRGDPRV�YLYLU�EDMR�VX�LPSHULR��(V�QHFHVDULR�TXH�ORV�SRGHUHV�S¼EOLFRV�
VH�VRPHWDQ�D�VX�SURSLD�FRQVWLWXFLRQDOLGDG��

1R�SDUHFH�SULRULWDULR�HQ�OD�DFWXDOLGDG�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
GRPLQLFDQR�RSHUH�FRPR�HQ�VX�PRPHQWR�RSHUµ�VX�KRPµORJR�QRUWHDPHUL�
FDQR�HQ�HO�VLJOR�SDVDGR��HQ�OD�SURPRFLµQ�GH�FDPELRV�VRFLDOHV��GHVFXEULHQGR�
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QXHYRV�GHUHFKRV��6HU¯D�PHMRU�TXH�FRPHQ]£UDPRV�D�LPSOHPHQWDU�ODV�QRUPDV�
FRQVWLWXFLRQDOHV�TXH�FODUDPHQWH�GHQHQ�\�FRQJXUDQ� ORV�FRQWRUQRV�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�\D�UHFRQRFLGRV�HQ�OD�QRUPD�FRQVWLWXFLRQDO�

6HU¯D�PHMRU�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�DVXPD�FRPR�WDUHD�LQPH�
GLDWD�VX�GHEHU�GH�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��FRPHQ]DQGR�
SRU�OD�SURWHFFLµQ�GHO�P£V�HOHPHQWDO�GH�WRGRV��HO�GHUHFKR�D�OD�YLGD��

(O�JUDQ�GHVD¯R�GHO�7ULEXQDO�&RQVWLWXFLRQDO�FRQVLVWH�GLVPLQXLU�OD�JUDQ�
EUHFKD�TXH�H[LVWH�HQWUH�GHUHFKR�HQ�OD�&RQVWLWXFLµQ�\�DTXHO�TXH�H[LVWH�HQ�
OD�SU£FWLFD��HQ�HO�PXQGR�UHDO��(O�WHPD�IXQGDPHQWDO�FRQVLVWH�HQ�UHDUPDU�
OD�YLJHQFLD�GHO�RUGHQDPLHQWR� MXU¯GLFR�\�GH� ORV�GHUHFKRV� IXQGDPHQWDOHV�
HVHQFLDOHV��QR�VROR�HQ�FXDQWR�WLHQH�TXH�YHU�FRQ�VX�FRQFHSFLµQ�WHµULFD��VLQR�
WDPEL«Q�HQ�OR�TXH�VH�UHHUH�D�VXV�SRVLELOLGDGHV�UHDOHV�GH�PDWHULDOL]DFLµQ�

/D�&RQVWLWXFLµQ�SURFODPD�OD�H[LVWHQFLD�GH�XQ�(VWDGR�VRFLDO�GH�GHUHFKR�
TXH�VXSRQH�XQ�(VWDGR�FRQVWLWXFLRQDO�FRPSURPHWLGR�FRQ�OD�MXVWLFLD�VRFLDO�
\�HQ�HO�TXH�OD�VRFLHGDG�WRPD�SDUWH�HQ�OD�IRUPXODFLµQ�GH�OD�YROXQWDG�JHQHUDO�
GHO�(VWDGR�\�HQ�OD�IRUPXODFLµQ�GH�SRO¯WLFDV�GLVWULEXWLYDV�FRQ�PHFDQLVPRV�
P£V�DPSOLRV�GH�SDUWLFLSDFLµQ�HQ�ODV�JUDQGHV�GHFLVLRQHV�GHO�(VWDGR��6LQ�
HPEDUJR��HO�(VWDGR�VRFLDO�GH�GHUHFKR�QR�SXHGH�SUHVFLQGLU�GHO�SURFHVR�
GHPRFU£WLFR�\�DSR\DUVH�H[FOXVLYDPHQWH�HQ�ORV�MXHFHV��$O�GHFLU�GH�OD�&RUWH�
&RQVWLWXFLRQDO�FRORPELDQD��VL�ORV�MXHFHV�RUGHQDQ�SUHVWDFLRQHV��VLQ�IXQ�
GDPHQWR�OHJDO�\�SUHVXSXHVWDO��QR�WDUGD�HQ�FRQYHUWLUVH�HQف�(VWDGR�MXGLFLDO�
WRWDOLWDULRق�\�HQ�H[WLUSDU�WRGD�IXQFLµQ�D�ORV�RWURV�µUJDQRV�GHO�(VWDGR�\�D�
ORV�FLXGDGDQRV�PLVPRV�FRPR�GXH³RV�\�UHVSRQVDEOHV�GH�VX�SURSLR�GHVWLQR���

�ܔ &RUWH�&RQVWLWXFLRQDO�GH�&RORPELD��68�����GH����ܗ



Mag. Claudio Aníbal Medrano Mejía
/LFHQFLDGR�HQ�'HUHFKR��&XP�/DXGH��SRU�OD�8QLYHUVLGDG�1RUGHVWDQD��)XH�

MXH]�GH�OD�-XQWD�0XQLFLSDO�GH�6DQ�)UDQFLVFR�GH�0DFRU¯V�\�GH�OD�6HJXQGD�&£�
PDUD�3HQDO�GHO�'LVWULWR�-XGLFLDO�GH�6DQ�)UDQFLVFR�GH�0DFRU¯V��)XH�PLHPEUR�GHO�
&RQVHMR�'LUHFWLYR�GH�OD�(VFXHOD�1DFLRQDO�GH�OD�-XGLFDWXUD��'RFHQWH�\�GHFDQR�
GH� OD�)DFXOWDG� GH�&LHQFLDV� -XU¯GLFDV� GH� OD�8QLYHUVLGDG�&DWµOLFD�1RUGHVWDQD��
5HDOL]µ�XQD�PDHVWU¯D�HQ�'HUHFKR�&RQVWLWXFLRQDO�\�-XVWLFLD�&RQVWLWXFLRQDO�HQ�
OD�8QLYHUVLGDG�GH�&RVWD�5LFD���
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mag. ClauDio aníbal meDrano mejía

(VWH�WHPD�\D�KD�VLGR�DERUGDGR�GHVGH�GLIHUHQWHV�£QJXORV�SRU�DOJXQRV�
DXWRUHV��SHUR��GH�PDQHUD�RQWDO��SRU�HO�PDHVWUR�DUJHQWLQR�1«VWRU�
3HGUR�6DJ¾HV�HQ�VX�FRQIHUHQFLDف�/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�

FRPR� DJHQWHV� GH� FDPELRV� VRFLDOHVق�� SUHVHQWDGD� LQFOXVR�� DTX¯� HQ�6DQWR�
'RPLQJR�� HQ� HO� 9,,� (QFXHQWUR� ,EHURDPHULFDQR� GH�'HUHFKR�3URFHVDO�
&RQVWLWXFLRQDO��RUJDQL]DGR�SRU�HO�,QVWLWXWR�,EHURDPHULFDQR�GH�'HUHFKR�
3URFHVDO�&RQVWLWXFLRQDO��SRU�HO�&RPLVLRQDGR�GH�$SR\R�D�OD�5HIRUPD�\�
0RGHUQL]DFLµQ�GH�OD�-XVWLFLD�GH�5HS¼EOLFD�'RPLQLFDQD�\�SRU�OD�)XQGDFLµQ�
.RQUDG�$GHQDXHU��GXUDQWH�ORV�G¯DV������\���GH�PDU]R�GHܚ����(O�PDHV�
WUR�6DJ¾HV�FRPLHQ]D�SRU�DUPDU��VLJXLHQGR�D�:LOOLDP�.RVNL��GRFHQWH�H�
LQYHVWLJDGRU�HQ�OD�8QLYHUVLGDG�GH�6WDQIRUG��FRPR�UHHUH��TXHف�OD�MXVWLFLD�
SXHGH�\�GHEH�JHQHUDU�FDPELRV�VRFLDOHV��FXDQGR�OD�SRO¯WLFD�\�ORV�SRO¯WLFRV�VH�
PXHVWUDQ�LPSRWHQWHV�R��VLPSOHPHQWH��QR�HVW£Q�GLVSXHVWRV�D�LPSXOVDUORVق��
3HUR�KDEOD�GHO�GHVHPSH³R�GH�OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�FRPR�DJHQWH�
FRQYDOLGDQWH�R�SURPRWRU�GH�FDPELRV�VRFLDOHV��FDPELRV�GH�ORV�TXH�DUPD�
TXH�VRQ�XQ�IHQµPHQR�FDGD�YH]�P£V�HFXHQWH�HQ�OD�UHDOLGDG�FRQWHPSR�
U£QHD��DXVSLFLDGR�SRU�SRVWXUDV�GRFWULQDULDV�FRPR�SRU�H[LJHQWHV�UHFODPRV�
GH�OD�FRPXQLGDG��TXH�KR\�LPSHWUD�DQWH�ORV�WULEXQDOHV�UHFODPRV�GHVR¯GRV�
HQ�HO�£PELWR�GH�ORV�RWURV�SRGHUHV�GHO�(VWDGR���

�ܐ 1«VWRU�3HGUR�6DJ¾HVف��/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�FRPR�DJHQWHV�GH�FDPELRV�VRFLD�
OHV��8قQLYHUVLGDG�GHO�5RVDULR��$UJHQWLQD��QRYLHPEUH�GH�5ܘ����HHUH�HO�DXWRU��6REUH�ODV�
FRQLFWLYDV�UHODFLRQHV�HQWUH�HO�SUHVLGHQWH�)UDQNOLQ�'��5RRVHYHOW�\�OD�&RUWH�6XSUHPD��\�HQ�
SDUWLFXODU�UHVSHFWR�GH�ORVف�GHVDVWUHV�MXGLFLDOHV�SDUD�HO�1HZ�'HDOق��GHVSX«V�VXSHUDGRV���YHU�
&��%��6ZLVKHU���(O�GHVDUUROOR�FRQVWLWXFLRQDO�GH�ORV�(VWDGRV�8QLGRV��7UDG��SRU�+XJR�&KDUQ\��
WRPR�,,��%XHQRV�$LUHV��%LEOLRJU£FD�$UJHQWLQD���������S������\�VV��3DUD�DOJXQRV�DXWRUHV��
HO�FDPELR�GH�MXULVSUXGHQFLD�GH�OD�&RUWH�6XSUHPD��FRQYDOLGDWRULR�GHO�1HZ�'HDO��LPSOLFµ�
TXH�HOODف�FDSLWXOµ�VLQ�FRQGLFLRQHV��9قHU�'��3��&XUULH��,QWURGXFFLµQ�D�OD�&RQVWLWXFLµQ�GH�ORV�
(VWDGRV�8QLGRV��7UDG��SRU�9HUµQLFD�*µPH]��%XHQRV�$LUHV��=DYDO¯D��������Sܗ���
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'HVGH�OXHJR��QR�VH�WUDWD�GH�YHU�D�OD�PDJLVWUDWXUD�HQ�GLVSXWD�SRU�OD�
OHJLWLPDFLµQ�VXEMHWLYD�FRQ�RWURV�SRGHUHV�GHO�(VWDGR�SDUD� OOHYDU�D�FDER�
SRO¯WLFDV�GH�LPSXOVR�GH�ORV�FDPELRV�VRFLDOHV��OR�TXH�WUDWD�GH�UHDOL]DU�OD�
MXULVGLFFLµQ�HV��DQWH�WRGR��OD�JDUDQW¯D�\�SURPRFLµQ�GHO�RUGHQ�FRQVWLWX�
FLRQDO��GH�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ�\�OD�SURWHFFLµQ�HIHFWLYD�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV��FRPR�OH�DWULEX\H�HO�RUGHQDPLHQWR�FRQVWL�
WXFLRQDO�GRPLQLFDQR�D�VX�WULEXQDO�FRQVWLWXFLRQDO��$UWV������&'�\���GH�OD�
/27&3&��\�MXQWR�D�«O��FRQ�FLHUWRV�PDWLFHV��D�WRGD�RWUD�PDQLIHVWDFLµQ�GH�
MXVWLFLD�FRQVWLWXFLRQDO�HQ�HO�(VWDGR��$UWV������&'�\���GH�OD�/27&3&����

/D�SRVLELOLGDG�GH�YHU�DO�MXH]�FRQVWLWXFLRQDO�FRPR�PRWRU�GH�FDPELRV�
VRFLDOHV�QR�UHVXOWD�SRVLEOH�VL�QR�VH�FRPSUHQGHQ�ORV�SRGHUHV�TXH�OH�VRQ�
UHVHUYDGRV�QR�VROR�SDUD�LQWHUSUHWDU�ODV�QRUPDV�MXU¯GLFDV��VLQR��LQFOXVR��SDUD�
FUHDUODV�FXDQGR�HV�SUHFLVR��

1«VWRU�3HGUR�6DJ¾HV�KD�VRVWHQLGR�TXH
�

�ً��HQWUH�ORV�RSHUDGRUHV�GH�OD�&RQVWLWXFLµQ��FRPR�VXMHWRV�
TXH�GHEHQ�LQWHUSUHWDUOD��GHWHUPLQDUOD��LQWHJUDUOD�\�DSOLFDUOD�
>ً@�OD�DGRSFLµQ�GH�ODV�JUDQGHV�GHFLVLRQHV�\�OD�GHQLFLµQ�
QDO�GH�OD�QRUPD�FRQVWLWXFLRQDO�HQ�FXDQWR�D�VX�HIHFWRV��WRFD�
D�ODV�F¼VSLGHV�GH�FDGD�SRGHU��\�HQ�HVSHFLDO�DO�MXGLFLDO��R�DO�
7ULEXQDO�GH�*DUDQW¯DV�&RQVWLWXFLRQDOHV���FRPR�LQW«USUHWH�
QDO�GH�OD�&RQVWLWXFLµQ����

R�FRPR�XQف�FRPLVLRQDGR�GHO�SRGHU�FRQVWLWX\HQWHق��FRPR�HVFULELµ�\�VRO¯D�
GHFLU�$OH[�6RO¯V��SURIHVRU�HQ�OD�PDHVWU¯D�GH�-XVWLFLD�&RQVWLWXFLRQDO�GH�OD�
8QLYHUVLGDG�GH�&RVWD�5LFD��HYRFDQGR�OD�GRFWULQD�DOHPDQD���

(O�SURIHVRU�)UDQFLVFR�-DYLHU�'¯D]�5HYRULR��GH�OD�8QLYHUVLGDG�GH�&DVWLOOD�
/D�0DQFKD��VRVWLHQH�TXH�ORV�DFWXDOHV�WH[WRV�FRQVWLWXFLRQDOHV��WLHQGHQ�D�
HVWDU�UHSOHWRV�GH�SULQFLSLRV�\�YDORUHV�IXQGDPHQWDOHV��FRQ�XQ�DFXVDGR�FD�
U£FWHU�DPELJXR�R�JHQ«ULFR��TXH�SRU�VX�SURSLD�QDWXUDOH]D�DGPLWHQ�GLYHUVDV�
RSFLRQHV�SDUD�HO�LQW«USUHWH���6RVWLHQH�TXH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�

ܑ� 1«VWRU�3HGUR�6DJ¾HV��7HRU¯D�GH�OD�&RQVWLWXFLµQ��SSܗ��������
�ܒ $OH[�6RO¯V�)DOODV��/D�GLPHQVLµQ�SRO¯WLFD�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO���UD��(GLFLµQ��6DQ�-RV«�

&RVWD�5LFD��,PSUHVRUD�*U£FD�GHO�(VWH�������
�ܓ )UDQFLVFR�-DYLHU�'¯D]�5HYRULR���/D�&RQVWLWXFLµQ�DELHUWD�\�VX�LQWHUSUHWDFLµQ��/LPD��3DOHVWUD�

(GLWRUHV��������SSܒ������
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�FX\Dط IXQFLµQ�HVHQFLDO�GHEHU� VHU�¼QLFDPHQWH� HO� HVWDEOHFLPLHQWR�GH� ORV�
O¯PLWHV�R�GHO�PDUFR�MXU¯GLFR�FRQVWLWXFLRQDO�GH�DFWXDFLµQ�GH�ORV�SRGHUHV�
GHO�(VWDGRط�WLHQGH�D�UHDOL]DU�XQD�ODERU�FUHDWLYD�GH�GHUHFKR�FRQVWLWXFLRQDO��
\D�TXH�GHEH�LQWHUSUHWDU�HO�FRQWHQLGR�GHظ�DTXHOORVط�SUHFHSWRV�FRQVWLWXFLR�
QDOHV�JHQHUDOHV�\�DPELJXRV��DGDSW£QGRORV�D�ODV�FDPELDQWHV�FLUFXQVWDQFLDV�
VRFLDOHV���(V�XQD�ODERU�GH�FRQWLQXD�SXHVWD�DO�G¯D�D�OD�&RQVWLWXFLµQ��*DUF¯D�
GH�(QWHUU¯D��������TXH�HV�YLVWD�SRU�+¦EHUOH�FRPR�XQ�VLVWHPD�IRUPDO�\�GH�
W«FQLFDV�SURFHGLPHQWDOHV��H�LQVWUXPHQWDOHV���TXH�SHUPLWHQ�HO�IXQFLRQD�
PLHQWR�GH�XQD�VRFLHGDG�DELHUWD��HQ�OD�FXDO��OD�DOWHUQDWLYD�\�OD�UHFWLFDFLµQ�
SRO¯WLFD�HVW£Q�VLHPSUH�DVHJXUDGDV���

(Q�&RVWD�5LFD��6RO¯V�)DOODV�OH�UHFRQRFH�XQ�JUDQ�SRGHU�GLVFUHFLRQDO�DO�
MXH]�FRQVWLWXFLRQDO�SDUD�LQWHUSUHWDU�\�FUHDU�GHUHFKR��\�DUPD�TXH

�ً��WDPEL«Q�HV�XQD�FRQVHFXHQFLD�GH�OD�JHQHUDOLGDG��DP�
ELJ¾HGDG��HODVWLFLGDG�H�LPSUHFLVLµQ�GH�ORV�SUHFHSWRV�FRQV�
WLWXFLRQDOHV�>ً@�HO�MXH]�FRQVWLWXFLRQDO�WLHQH�TXH�HMHUFHU��
PHGLDQWH�OD�LQWHUSUHWDFLµQ�GH�GLFKRV�SUHFHSWRV��XQ�SDSHO�
LQQRYDGRU�\�FUHDWLYR��HVFODUHFLHQGR�\�OOHQDQGR�GH�FRQWHQLGR�
OR�TXH�HVW£�HVFULWR�HQ�IRUPD�JHQHUDO��YDJD�H�LPSUHFLVD����

(V� REYLR� HQWRQFHV�� TXH� OD� DPELJ¾HGDG� H� LQGHWHUPLQDFLµQ� HV� XQD�
FXDOLGDG�GHOLEHUDGD�\�GHVHDEOH��QR�XQ�GHIHFWR�GH�HVWDV�QRUPDV�FRQ�ODV�TXH�
WUDEDMD�HO�7ULEXQDO��'H�KHFKR��ODV�FRQVWLWXFLRQHV�FRQWHPSRU£QHDV�FRQHUHQ�
SRWHVWDG�D�ORV�µUJDQRV�GH�MXVWLFLD�FRQVWLWXFLRQDO�SDUD�HPSUHQGHU�XQD�ODERU�
FUHDGRUD��7DO�HV�HO�FDVR�GHO�DUW¯FXOR����GH�OD�/H\�GH�OD�-XULVGLFFLµQ�&RQV�
WLWXFLRQDO�GH�&RVWD�5LFD��TXH�DWULEX\H�H[SUHVD�IDFXOWDG�D�OD�6DOD�&RQVWLWX�
FLRQDO�GH�OD�&RUWH�6XSUHPD�GH�-XVWLFLD�GH�HVD�QDFLµQ��SDUD�SRGHU�JUDGXDU�\�
GLPHQVLRQDU�HQ�HO�HVSDFLR��HO�WLHPSR�R�OD�PDWHULD��VX�HIHFWR�UHWURDFWLYR��\�
DO�PLVPR�WLHPSR��OH�GD�SRWHVWDG�GH�GLFWDU�ODV�UHJODV�QHFHVDULDV�SDUD�HYLWDU�
TXH�HVWH�HIHFWR�SURGX]FD�JUDYHV�GLVORFDFLRQHV�GH�OD�VHJXULGDG��OD�MXVWLFLD�R�
OD�SD]�VRFLDOHV���

�ܔ ,ELG���S����ܑ
�ܕ 3��+¦EHUOH��FLWD�GH�(��*DUF¯D�GH�(QWHUU¯D��/D�&RQVWLWXFLµQ�FRPR�QRUPD�\�HO�7ULEXQDO�&RQV�

WLWXFLRQDO���UD��(GLFLµQ��0DGULG��&LYLWDV��������S�����ܑ
�ܖ 6RO¯V�)DOODV��/D�GLPHQVLµQ��Sܖ����
�ܗ (VWDGR�GH�&RVWD�5LFD��/H\�GH�OD�-XULVGLFFLµQ�&RQVWLWXFLRQDO��1¼P��������GHO�����GH�RFWXEUH�

GH����£D�GHFODUDFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�WHQGU/ف��LVSRQH��H[SUHVDPHQWH'�ܐ���UW$�ܘ�
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(O�DUW¯FXOR����GH�OD�/H\�2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO��
OH�SHUPLWH�QR�VROR�GHFODUDU�OD�LQFRQVWLWXFLRQDOLGDG�\�DQXODU�ORV�SUHFHSWRV�
LPSXJQDGRV��VLQR��DGHP£V��HQ�VX�FDVR��OD�GH�DTXHOORV�RWURV�GH�OD�PLVPD�OH\��
GLVSRVLFLµQ�R�DFWR�FRQ�IXHU]D�GH�OH\�D�ORV�TXH�GHED�H[WHQGHUVH�SRU�FRQH[LµQ�
R�FRQVHFXHQFLD��,QFOXVR��VHJ¼Q�HO�DSDUWDGR���GHO�PLVPR�DUW¯FXOR�����HO�7UL�
EXQDO�&RQVWLWXFLRQDO�SRGU£�IXQGDU�OD�GHFODUDFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�HQ�
OD�LQDFFLµQ�GH�FXDOTXLHU�SUHFHSWR�FRQVWLWXFLRQDO��KD\D�R�QR�VLGR�LQYRFDGR�
HQ�HO�FXUVR�GHO�SURFHVR��,JXDOHV�SRWHVWDGHV�VH�UHFRQRFH�KR\�DO�7ULEXQDO�
&RQVWLWXFLRQDO�GRPLQLFDQR�HQ�ORV�DUW¯FXORVܖ����\����GH�VX�OH\�RUJ£QLFD���

(V�OD�PLVLµQ�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�LQVHUWD�HQ�OD�JDUDQW¯D�
GHO�RUGHQ�FRQVWLWXFLRQDO�\�OD�WXWHOD�GH�ORV�GHUHFKRV�FRQFUHWRV��9LQFXODGD�
D�OD�GHIHQVD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��VH�VLW¼D�OD�GHIHQVD�GH�ORV�SULQ�
FLSLRV�\�YDORUHV�FRQVWLWXFLRQDOHV��GDGR�TXHط�FRPR�HVFULEH�HO�SURIHVRU�'¯D]�
5HYRULRف��طHQWUH�ODV�FDUDFWHU¯VWLFDV�SURSLDV�GH�OD�QRUPD�FRQVWLWXFLRQDO�HVW£�
HO�FDU£FWHU�D[LROµJLFR�R�YDORUDWLYR��\D�TXH�HO�WH[WR�IXQGDPHQWDO�FRQWLHQH�
XQ�EXHQ�Q¼PHUR�GH�YDORUHV�\�SULQFLSLRV�JHQHUDOHV��WDOHV�FRPR�OLEHUWDG��
LJXDOGDG�� MXVWLFLD��GLJQLGDG��(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKRً��
TXH�DO�WLHPSR�VXSRQHQ�O¯PLWHVق����

3HUR� HVWRV� O¯PLWHV� TXH� VXSRQHQ� ORV� YDORUHV�� SULQFLSLRV�� GHUHFKRV� \�
GLUHFWULFHV�VXVWDQFLDOHV�GLULJLGDV�DO�OHJLVODGRU��FDUDFWHUL]DQ�XQ�FRQVWLWXFLR�
QDOLVPR��GRWDGR�GH�XQD�JUDQ�GHQVLGDG�QRUPDWLYD�TXHط�FRPR�ELHQ�HVFULEH�
3LHWUR�6DQFK¯Vط��QR�SXHGH�FRQYLYLU�FRQ�XQD�FRQFHSFLµQ�GHO�GHUHFKR�HQ�OD�
TXH�OD�YROXQWDG�GHO�OHJLVODGRU�FDUHFH�GH�O¯PLWHVق����

<D�SDUD�������OD�6XSUHPD�&RUWH�GH�-XVWLFLD�GRPLQLFDQD�GõR�TXH�ORV�
GHUHFKRV� IXQGDPHQWDOHV� VRQ� LOHJLVODEOHV�� SXHV� ODV� FRQVWLWXFLRQHV� \� ORV�
SULQFLSLRV�\�GHUHFKRV�IXQGDPHQWDOHV�HVWDEOHFLGRV�HQ�ODV�PLVPDV��SDVDQ�DV¯�

HIHFWR�GHFODUDWLYR�\�UHWURDFWLYR�D�OD�IHFKD�GH�YLJHQFLD�GHO�DFWR�R�GH�OD�QRUPD��WRGR�VLQ�SHU�
MXLFLR�GH�GHUHFKRV�DGTXLULGRV�GH�EXHQD�IH��/D�VHQWHQFLD�FRQVWLWXFLRQDO�GH�DQXODFLµQ�SRGU£�
JUDGXDU�\�GLPHQVLRQDU�HQ�HO�HVSDFLR��HO�WLHPSR�R�OD�PDWHULD��VX�HIHFWR�UHWURDFWLYR��\�GLFWDU£�
ODV�UHJODV�QHFHVDULDV�SDUD�HYLWDU�TXH�HVWH�SURGX]FD�JUDYHV�GLVORFDFLRQHV�GH�OD�VHJXULGDG��OD�
MXVWLFLD�R�OD�SD]�VRFLDOHV��3قRWHVWDGHV�PX\�VHPHMDQWHV�OH�KDQ�VLGR�UHFRQRFLGDV�DO�7ULEXQDO�
&RQVWLWXFLRQDO�SHUXDQR�HQ�HO�SULQFLSLR����GH�VX�&µGLJR�3URFHVDO�&RQVWLWXFLRQDO��GHܓ����

�ܘ 5HS��'RP��/H\�Q¼P����������2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORV�3URFHGLPLHQWRV�
&RQVWLWXFLRQDOHV�

�ܙ '¯D]�5HYRULR��/D�&RQVWLWXFLµQ��Sܐ����
�ܚ /XLV�3ULHWR�6DQFK¯V��-XVWLFLD�FRQVWLWXFLRQDO�\�GHUHFKRV�IXQGDPHQWDOHV��0DGULG��7URWWD��������

Sܔ���
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D�FRQJXUDUVH�FRPR�SDFWRV�VRFLDOHV�HQ�IRUPD�HVFULWD��TXH�HQ�HO�OHQJXDMH�
GHO�PDHVWUR�)HUUDMROL��FLUFXQVFULEHQ�OD�HVIHUD�GH�ORV�LQGHFLGLEOH��GH�DTXHOOR�
TXH�QLQJXQD�PD\RU¯D�SXHGH�GHFLGLU�R�QR�GHFLGLU����HVW£Q�FRORFDGRV�HQ�HO�
FHQWUR�GH�ORV�O¯PLWHV�TXH�DVHJXUDQ�VX�LQWDQJLELOLGDG��HQ�WDQWR��SHUPLWHQ�
LGHQWLFDU�XQD�YROXQWDG�GHO�FRQVWLWX\HQWH�GLULJLGD�D�VX�SUHVHUYDFLµQ��FRPR�
�XQ�Q¼FOHR�GH�YDORUHV�\�GH�GHUHFKRV�IXQGDPHQWDOHVً�LQGLVSRQLEOHV�LQFOXVRف
SDUD�HO�3RGHU�/HJLVODWLYRق����

(O�7ULEXQDO�&RQVWLWXFLRQDO�QR�HV�VROR�XQ�YLJLODQWH�GH�ODV�QRUPDV�TXH�
FRQWLHQH�OD�&RQVWLWXFLµQ��+HPRV�GLFKR��VLJXLHQGR�D�'¯D]�5HYRULR��TXH�VL�
VH�H[WUHPDQ�ODV�FRQVHFXHQFLDV�GH�OD�LGHD�GHO�MXH]�FRPR�FUHDGRU�GH�QRUPDV��
HO�FXDGUR�GH�ORV�SRGHUHV�GHO�(VWDGR�SXHGH�VXLU�XQD�UDGLFDO�WUDQVIRUPD�
FLµQ��FRQ�OD�TXH�VH�LU¯DQ�DSUR[LPDQGR�ODV�IXQFLRQHV�GHO�OHJLVODGRU�\�GH�OD�
MXULVSUXGHQFLD�FRQVWLWXFLRQDO��SXHV��DTXHO�WLHQGH�D�FRQYHUWLUVH�HQ�XQ�PHUR�
��GH�OD�&RQVWLWXFLµQ��PLHQWUDV�TXH�HO�7ULEXQDOقDSOLFDGRUف��RقGHVDUUROODGRUف
&RQVWLWXFLRQDO��FRQ�VX�¼OWLPD�SDODEUD�HQ�PDWHULD�GH�LQWHUSUHWDFLµQ�FRQV�
WLWXFLRQDO��WHUPLQD�SRU�FUHDU�GHUHFKR����

$O�HQIRFDU�DTX¯�OD�FXHVWLµQ�GHO�URO�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�
FRPR�PRWRU�GH�FDPELRV�VRFLDOHV��UHFRUGDPRV�TXH�WDQWR�)HUUDMROL�FRPR�
'¯D]�5HYRULR�QRV�SRQHQ�HQ�FRQWDFWR�FRQ�HO�DQ£OLVLV�GH�ODV�FRQVHFXHQFLDV�GH�
OD�LUUXSFLµQ�GH�ORV�GHUHFKRV�VRFLDOHV�HQ�ODV�FRQVWLWXFLRQHV�TXH�KDQ�VXUJLGR�
WUDV�OD�6HJXQGD�SRVJXHUUD�0XQGLDO��ODV�TXH�KDQ�YHQLGR�LQFUHPHQWDQGR�\�
D³DGLHQGR�FDGD�YH]�P£V�SULQFLSLRV��YDORUHV�\�GHUHFKRV��TXH�\D�QR�DFW¼DQ�
VROR�FRPR�O¯PLWH��VLQR�WDPEL«Q�FRPR�PDQGDWRV�GH�DFWXDFLµQ�SRVLWLYD�D�
ORV�SRGHUHV�S¼EOLFRV����6H�WUDWD�GH�XQRV�GHUHFKRV�SUHVWDFLRQDOHV�TXH��HQ�
HO�PDUFR�GH�OD�FULVLV�GHO�(VWDGR�OLEHUDO�HQWH�D�ODV�GHPDQGDV�LQVDWLVIHFKDV�
GHO�SUROHWDULDGR��LQLFLDURQ�VX�DSDULFLµQ�HQ�OD�DJRQ¯D�SRVWUHUD�GH�OD�3ULPHUD�
*XHUUD�0XQGLDO�HQ�ODV�FRQVWLWXFLRQHV�GHO�HVWDGR�GH�4XHU«WDUR�HQ�0«[LFR�
\�HQ�OD�&RQVWLWXFLµQ�GH�:HLPDU�HQ�$OHPDQLD��HQ������\�������UHVSHFWLYD�
PHQWH��<�HQ�6DQWR�'RPLQJR��HQ�OD�&RQVWLWXFLµQ�GH�������ORJUDQGR�PD\RU�
H[SDQVLµQ�\�SUHFLVLµQ�HQ�OD�&RQVWLWXFLµQ�GH�������SHUPDQHFLHQGR�HQ�ODV�
UHIRUPDV�SRVWHULRUHV�GH�OD�&RQVWLWXFLµQ�FRPR�XQ�LPSHQVDGR�SUHOXGLR�D�

�ܛ /XLJL�)HUUDMROL��-XULVGLFFLµQ�\�GHPRFUDFLD���UD��(GLFLµQ��%XHQRV�$LUHV��,1(&,3��(GLFLRQHV�
GHO�,QVWLWXWRܓ�����

�ܜ '¯D]�5HYRULR��/D�&RQVWLWXFLµQ��S����
�ܝ ,E¯GHP�
�ܞ ,E¯GHP�
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OD�SURFODPDFLµQ�GH�OD�IRUPD�GH�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�
KHFKD�HQ�OD�&RQVWLWXFLµQ�GHܙ����

)XH�HQ�HIHFWR��HQ�OD�HIHUYHVFHQFLD�GH�OD�&DUWD�GH�ODV�1DFLRQHV�8QLGDV�\�
GH�OD�'HFODUDFLµQ�8QLYHUVDO�GH�ORV�'HUHFKRV�+XPDQRV�GHO����GH�GLFLHP�
EUH�GH�������VDFXGLGDV�DXQ�SRU�ORV�KRUURUHV�GHO�KRORFDXVWR��TXH�HQ�,WDOLD�
\�$OHPDQLD�DSDUHFLHURQ�ODV�SULPHUDV�FRQVWLWXFLRQHV�GH�OD�SRVW�6HJXQGD�
*XHUUD�0XQGLDO�\��FRQ�HOODV��ORV�SULPHURV�(VWDGRV�TXH�VH�DXWRSURFODPD�
URQ�EDMR�OD�IRUPD�GH�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�\���FRPR�VX�
PD\RU�JDUDQW¯D�OD�VHJXQGD�ROD�GH�WULEXQDOHV�FRQVWLWXFLRQDOHV�HQ�HO�PXQGR��

(VWRV�VRQ�XQRV�WULEXQDOHV�GLVWLQWRV�GH�ORV�SULPHURV��SXHV��D�GHFLU�GH�
/XLV�/µSH]�*XHUUD��VH�DGYLHUWH�TXH�VXV�IXQFLRQHV�DFWXDOHV�VRQ�UHVXOWDGR�
GH�XQD�HYROXFLµQ�TXH�ORV�FRQJXUD�FRPR�DOJR�PX\�GLVWLQWR�GHO�RULJLQDO�
��NHOVHQLDQR��HQ�WDQWR��H[SUHVLµQ�GH��OD�VHSDUDFLµQ�GHقOHJLVODGRU�QHJDWLYRف
SRGHUHV�FRPR�JDUDQW¯D�GH�OD�PLVPD�GHPRFUDFLD�����.HOVHQ�EXVFDED�OD�FUHD�
FLµQ�GH�XQ�WULEXQDO�QHXWUR�\�HVSHF¯FR�HQ�FRQWURODU�OD�FRQVWLWXFLRQDOLGDG�
GH�ODV�OH\HV�FRPR�PRGR�GH�HYLWDU�OD�GHVFRQDQ]D�HQ�OD�MXGLFDWXUD����/RV�
WULEXQDOHV�FRQVWLWXFLRQDOHV�GHO�QHRFRQVWLWXFLRQDOLVPR�GH�OD�SRVJXHUUD��VRQ��
HQ�FDPELR��WULEXQDOHV�TXH�P£V�TXH�XQD�PLVLµQ�SRO¯WLFD��WLHQHQ�XQD�PLVLµQ�
VRFLDO��FRORFDGRV�HQ�OD�O¯QHD�GH�WHQVLµQ�HQWUH�ODV�H[LJHQFLDV�REMHWLYDV�GHO�
JRELHUQR��TXH�KDOOD�VX�PDQLIHVWDFLµQ�IRUPDO�HQ�HO�GHUHFKR�REMHWLYR�\�ODV�
H[LJHQFLDV�VXEMHWLYDV�GH�WXWHOD�GH�ODV�SURSLDV�H[SHFWDWLYDV�FRQFUHWDV��=D�
JUHEHOVN\���������HV�P£V�XQ�WULEXQDO�GHO�FRƎXQWR�GH�OD�VRFLHGDG�TXH�XQR�
HVWDWDO�VHJ¼Q�KD�GLFKR�3HWHU�+¦EHUOH�HQ�VX�REUD�(O�(VWDGR�FRQVWLWXFLRQDO��
WLHQH�XQD�UHVSRQVDELOLGDG�PDQFRPXQDGD�HQ�OD�JDUDQW¯D�\�HQ�OD�DFWXDFLµQ�
GH�OD�&RQVWLWXFLµQ�FRPR�H[SUHVLµQ�GHO�FRQWUDWR�VRFLDO�����

&ULVWLDQ�&RXUWLV�\�9¯FWRU�$EUDPRYLFK�VRVWLHQHQ�HQ�VX�REUD�/RV�GHUHFKRV�
VRFLDOHV�FRPR�GHUHFKRV�H[LJLEOHV�TXH�OD�KLVWRULD�GHO�QDFLPLHQWR�GH�ORV�(VWDGRV�
VRFLDOHV�HV�WDPEL«Q��OD�KLVWRULD�GH�OD�WUDQVIRUPDFLµQ�GH�OD�D\XGD�D�ORV�SREUHV�
PRWLYDGD�HQ�OD�FDULGDG�HQ�OD�GLVFUHFLRQDOLGDG�GH�OD�DXWRULGDG�S¼EOLFD��HQ�
EHQHFLRV�FRQFUHWRV�TXH�FRUUHVSRQGHQ�D�ORV�GHUHFKRV�LQGLYLGXDOHV�GH�ORV�

�ܟ /XLV�/µSH]�*XHUUD��'HPRFUDFLD�\�WULEXQDOHV�FRQVWLWXFLRQDOHV��)RUR�&RQVWLWXFLRQDO�,EHURDPH�
ULFDQR��DEULO�MXQLR�GHܒ����

�ܠ ,E¯GHP�
�ܡ 3HWHU�+¦EHUOHف��(O�UHFXUVR�GH�DPSDUR�HQ�HO�VLVWHPD�JHUPDQR�IHGHUDO�GH�MXULVGLFFLµQ�FRQV�

WLWXFLRQDOق�� HQ�'RPLQJR�*DUF¯D�%HOD¼QGH�\�)UDQFLVFR�)HUQ£QGH]�6HJDGR� �&RRUGV���/D�
MXULVGLFFLµQ�FRQVWLWXFLRQDO�HQ�,EHURDP«ULFD���UD��(GLFLµQ��0DGULG��'\NLQVRQ��������S������\�
VV��9HU�WDPEL«Q��3��+¦EHUOH��(O�(VWDGR�FRQVWLWXFLRQDO��7UDG��+«FWRU�)L[�)LHUUR���UD��(GLFLµQ��
%XHQRV�$LUHV��$VWUHD��������Sܘ����
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FLXGDGDQRV����6L�ELHQ�HVWR�QR�UHVXOWD�DV¯�SDUD�QRVRWURV�HQ� W«UPLQRV�GH�
UHDOLGDG��DO�PHQRV�HV�OD�KLVWRULD�GHO�QDFLPLHQWR�GH�XQD�IRUPD�HVWDWDO��TXH�
VXUJH�\�VH�HVWUXFWXUD�MXU¯GLFDPHQWH�FRQ�HVWD�QDOLGDG�\��TXH�KD�HQFDUJDGR��
SRU�OR�JHQHUDO��D�XQ�WULEXQDO�FRQVWLWXFLRQDO�OD�PLVLµQ�GH�YLJLODU�\�JDUDQ�
WL]DU�TXH�ORV�SRGHUHV�S¼EOLFRV�QR�VH�GHVY¯HQ�GHO�SURJUDPD�TXH�ODV�QRUPDV�
FRQVWLWXFLRQDOHV�VH³DODQ�SDUD�KDFHU�HIHFWLYD�HVD� WUDQVIRUPDFLµQ�\��TXH��
P£V�DXQ��WLHQHQ�OD�FDSDFLGDG�SDUD�GLVSRQHU�TXH�HVD�WUDQVIRUPDFLµQ�RSHUH��
FXDQGR�VH�RPLWH�OD�SUHVWDFLµQ�GHELGD�DO�DPSDUR�GH�OD�&RQVWLWXFLµQ�FRPR�
JDUDQW¯D�GH�GHUHFKRV�VRFLDOHV�\�DXQ�GH�ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV��GDGR�
TXH�WDQWR�ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�FRPR�ORV�GHUHFKRV�HFRQµPLFRV��
VRFLDOHV�\�FXOWXUDOHV��FRQVWLWX\HQ�XQ�FRPSOHMR�GH�REOLJDFLRQHV�SRVLWLYDV�\�
QHJDWLYDV��TXH�XQDV�YHFHV�GHPDQGDQ�SURWHFFLµQ�\�VHJXULGDG�GH�SDUWH�GHO�
(VWDGR�\��RWUDV�YHFHV��JDUDQW¯D�\�SURPRFLµQ����7DO�HV�VX�SRGHU�FUHDGRU�HQ�
HVWH�RUGHQ��TXH�OD�&RUWH�6XSUHPD�GH�(VWDGRV�8QLGRV��KD�VLGR�FRQVLGHUDGD�
FRPR�XQD�HVSHFLH�GHف�&RQJUHVR�FRQVWLWXFLRQDO�SHUPDQHQWH��SRU�HO�FDU£F�
WHU�SLRQHUR�TXH�DGTXLHUHQ�VXV�GHFLVLRQHVق���\�HO�7ULEXQDO�&RQVWLWXFLRQDO�
)HGHUDO�DOHP£Q��FRPR�XQ�WULEXQDO�TXH��DO�GHFLU�GH�3HWHU�+¦EHUOHف��OOHYD�D�
FDER�WUDQVIRUPDFLRQHV�PDWHULDOHVق����

(Q�YHUGDG��MXQWR�D�ORV�SRGHUHV�TXH�OH�VRQ�H[SUHVDPHQWH�DWULEXLGRV��\�
D�ORV�TXH�UHVXOWDQ�GH�OD�QDWXUDOH]D�GH�ODV�GLVSRVLFLRQHV�QRUPDWLYDV�REMHWR�
GH� VX� LQWHUSHODFLµQ�� SRU� VX� KDELWXDO� JHQHUDOLGDG�� DPELJ¾HGDG� H� LQGH�
WHUPLQDFLµQ�� ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�\�RWURV�µUJDQRV�GH�MXVWLFLD�
FRQVWLWXFLRQDO�KDOODQ� WHUUHQR� I«UWLO� SDUD� H[SDQGLU� VX� ODERU� FUHDGRUD� HQ�
GLYHUVRV�£PELWRV�R�HVFHQDULRV��FRPR�VRQ��D��OD�H[LJLELOLGDG�GH�ORV�GHUH�
FKRV�VRFLDOHV�\�HO�FRQVHFXHQWH�GHVSORPH�GH�XQD�GRFWULQD�GLVWLQWRULD�HQWUH�
FO£XVXODV�SURJUDP£WLFDV�\�FO£XVXODV�RSHUDWLYDV�GHO�GHUHFKR���E��OD�FUHFLHQWH�
H[SDQVLµQ�GHO�FRQWURO�FRQVWLWXFLRQDO��HQ�GHVPHGUR�GH�OD�WHVLV�QRUWHDPH�
ULFDQD�GH�ODV�FXHVWLRQHV�SRO¯WLFDV�QR�MXVWLFLDEOHV�GHVDUUROODGD�GHVGH�HO�FDVR�
0DUEXU\�Y��0DGLVRQ����F��OD�HYLGHQWH�VXSHUDFLµQ�GH�OD�WHVLV�GHO�OHJLVODGRU�
QHJDWLYR�GH�.HOVHQ�DQWH�OD�FUHFLHQWH�OHJLWLPDFLµQ�GH�HVH�SRGHU�FUHDGRU�GH�

�ܢ &ULVWLDQ�&RXUWLV�\�9¯FWRU�$EUDPRYLFK��/RV�GHUHFKRV� VRFLDOHV� FRPR�GHUHFKRV� H[LJLEOHV���GD��
(GLFLµQ��0DGULG��7URWWD��������SS�����\�VV��

�ܣ ,E¯GHP�
�ܐ� +¦EHUOH��(O�(VWDGR��Sܘ����
�ܑ� ,E¯GHP�
�ܒ� &��&HO¯Q�$UFH��(O�DEXVR�LQWHUSUHWDWLYR�GH�OD�6DOD�&RQVWLWXFLRQDO���UD��(GLFLµQ��6DQ�-RV«��

&RVWD�5LFD��(81('��(GLWRULDO�8QLYHUVLGDG�(VWDWDO�D�'LVWDQFLDܗ������Sܖ����
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ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�\�OD�DJXGD�PRWRUL]DFLµQ�GH�OD�&RQVWLWXFLµQ�
PHGLDQWH�XQDف�JLPQDVLD�SURFHVDO�FRQVWLWXFLRQDOق�FDGD�YH]�P£V� LQWHQVD��
FRPR�KD�GLFKR�6DJ¾HV��<�VLJXLHQGR�D�HVWH�PLVPR�DXWRU��G��HO�HVFHQDULR�
GH� OD� LQFRQVWLWXFLRQDOLGDG� OHJLVODWLYD�SRU�RPLVLµQ��TXH�H[SOLFD�� MXQWR�D�
WRGR�OR�DQWHULRUف��TXH�ORV�MXHFHV�FRQVWLWXFLRQDOHV�LQFXUVLRQHQ�KR\�HQ�ODV�
SRO¯WLFDV�JXEHUQDWLYDV��FDVL�VLHPSUH�SDUD�WXWHODU�GHUHFKRV�FRQVWLWXFLRQDOHV�
H[SUHVRV�\�QR�HQXPHUDGRVق����

3HUR��HQ�HVWH�RUGHQ��DGYHUWLPRV�FRQ�,JQDFLR�9LOODYHUGH�0HQ«QGH]��
SURIHVRU�GH�'HUHFKR�&RQVWLWXFLRQDO�GH�OD�8QLYHUVLGDG�GH�2YLHGR��TXHف�OD�
IXQFLµQ�TXH�FXPSOH�HO�FRQWURO�MXU¯GLFR�GH�ORV�VLOHQFLRV�OHJLVODWLYRV�HV�OD�GH�
HVWDEOHFHU�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ�VL�HVWD�KD�VLGR�PHQRVFDEDGD�
SRU�OD�DTXLHVFHQFLD�OHJLVODWLYD��QR�OD�GH�REOLJDU�DO�OHJLVODGRU�D�OHJLVODUق�����
3DUD�HVWH�DXWRU��HO�FRQWURO�MXU¯GLFR�GH�ORV�VLOHQFLRV�OHJLVODWLYRV�VROR�SXHGH�
DFRQWHFHU� DOO£� GRQGH� OD�&RQVWLWXFLµQ� QLHJD� DO� OHJLVODGRU� VX� DXWRQRP¯D�
GHPRFU£WLFD��FRQYLUWL«QGROR�HQ�VX�HMHFXWRU����

6LQ�HPEDUJR��HVWD�SRVLFLµQ�GH�9LOODYHUGH�QR�LPSLGH�OD�ODERU�FUHDGRUD�
GHO�MXH]�HQ�ODV�VROXFLRQHV�DSRUWDGDV�SDUD�FRPSOHWDU��VXVWLWXLU�R�LQWHUSUH�
WDU�OD�LQGLFDGD�DTXLHVFHQFLD�\�SURWHJHU�DTXHOORV�GHUHFKRV�H[SUHVRV�\�QR�
HQXPHUDGRV��DTXHOORV�D�ORV�TXH�VH�UHHUH�OD�&RQVWLWXFLµQ�GRPLQLFDQD�HQ�
VX�DUW¯FXORܓ�����DO�GHFLU��HQ�RWUDV�SDODEUDV��TXH�ORV�GHUHFKRV�\�JDUDQW¯DV�
TXH�FRQWLHQH�HQ�VX�FDW£ORJR�H[SUHVRف�QR�VRQ�OLPLWDWLYRV�\�TXH�HQFLHUUDQ�
RWURV�GH�LJXDO�QDWXUDOH]Dق�\�P£V�FRQFUHWDPHQWH��OD�&RQYHQFLµQ�$PHULFDQD�
GH�'HUHFKRV�+XPDQRV��HQ�VX�DUW¯FXOR����� OHWUD�F��DO�GHVDXWRUL]DU�WRGD�
LQWHUSUHWDFLµQ�GH�V¯�PLVPD�TXH�WHQJD�SRU�FRQVHFXHQFLD��F��H[FOXLU�RWURVف�
GHUHFKRV�\�JDUDQW¯DV�TXH�VRQ�LQKHUHQWHV�DO�VHU�KXPDQR�R�TXH�VH�GHULYDQ�
GH�OD�IRUPD�GHPRFU£WLFD�\�UHSUHVHQWDWLYD�GH�JRELHUQRق��

(VWRV�GHUHFKRV��QR�HVW£Q�H[SUHVRV��FRQVWLWX\HQ�XQD�PDQLHVWD�DXWR�
UL]DFLµQ�DO�MXH]�SDUD�LGHQWLFDUORV��FRQFUHWDUORV�\�GHQLU�VX�FRQWHQLGR�\�
DOFDQFH��3XHGH�GHFLUVH�TXH�DTXHOORV�GHUHFKRV�\�JDUDQW¯DV�QR�FRQWHQLGRV�
HQ� OD�&RQVWLWXFLµQ� HVW£Q� OLVWDGRV� HQ� ORV� LQVWUXPHQWRV� LQWHUQDFLRQDOHV�
YLQFXODQWHV��3HUR�HVWRV�ODQ]DQ�DO�MXH]�D�OD�DSDUHQWH�LQFHUWLGXPEUH�GH�XQRV�

�ܓ� 1«VWRU�3HGUR�6DJ¾HVف��/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�FRPR�DJHQWHV�GH�FDPELRV�VRFLDOHVق��
7UDEDMR�UHDOL]DGR�FRPR�SDUWH�GHO�3URJUDPD�GH�,QYHVWLJDFLRQHV�GH�OD�)DFXOWDG�GH�'HUHFKR�
\�&LHQFLDV�6RFLDOHV�GHO�5RVDULR�GH�OD�8QLYHUVLGDG�&DWµOLFD�$UJHQWLQD��

�ܔ� ,JQDFLR�9LOODYHUGH�0HQ«QGH]��/D�LQFRQVWLWXFLRQDOLGDG�SRU�RPLVLµQ���UD��(GLFLµQ��0DGULG��
0F*UDZ�+LOO��������Sܔ��

�ܕ� ,E¯GHP�
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GHUHFKRV�\�JDUDQW¯DVف�LQKHUHQWHV�DO�VHU�KXPDQR�R�UHVXOWDQWHV�GH�OD�IRUPD�
GHPRFU£WLFD�\�UHSUHVHQWDWLYD�GH�JRELHUQRق��UHFODPDQGR�VX�ODERU�FUHDGR�
UD��GHO�PLVPR�PRGR�HQ�TXH�HQ�ORV�VLVWHPDV�QDFLRQDOHV�GHO�&LYLO�/DZ��VX�
OHJLVODFLµQ�KD�UHFODPDGR�GH�ORV�MXHFHV�SRU�P£V�GH�GRV�VLJORV��GH�PRGR�
LPSHUDWLYR�� OD� FUHDFLµQ� GH� UHJODV� SDUWLFXODUHV� GH� GHUHFKR� HQ� ORV� FDVRV�
VRPHWLGRV�D�VX�FRQVLGHUDFLµQ��DO�SURKLELUOHV��FRPR�OR�KDFH�HO�DUW¯FXOR���
GHO�&µGLJR�&LYLO�GRPLQLFDQRف��QHJDUVH�D�IDOODU�SUHWH[WDQGR�LQVXFLHQFLD�
X�RVFXULGDG�GH�OD�OH\ق��

(V�YLQFXODGR�D�HVH�SRGHU�FUHDGRU�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV��
TXH�VH�KD�PRVWUDGR�FDSD]��QR�VROR�GH�JHQHUDU�GHUHFKR�HQ�GHVDUUROOR�GH�
GLVSRVLFLRQHV�\�GH�SULQFLSLRV�\�YDORUHV�FRQVWLWXFLRQDOHV��VLQR�WHQLHQGR�FRPR�
IXHQWH�D�OD�UHDOLGDG�PLVPD��FRPR�HVWRV�µUJDQRV�KDQ�LPSXOVDGR�WUDQVIRU�
PDFLRQHV�VRFLDOHV�LJQRUDGDV�R�SRVWHUJDGDV�SRU�HO�OHJLVODGRU�H�LQFOXVR�SRU�
HO�SURSLR�HMHFXWLYR�FRPR�µUJDQRV�GH�UHSUHVHQWDFLµQ�SRSXODU���

(Q�VX�FRQIHUHQFLD��1«VWRU�3HGUR�6DJ¾HV��OH�DWULEX\H�GRV�UROHV�HVHQFLD�
OHV�D�OD�MXVWLFLD�FRQVWLWXFLRQDO�HQ�HVWH�£PELWR��HO�GH�DFWXDU�FRPRف�DJHQWH�
FRQYDOLGDQWH� GH� XQ� FDPELR� VRFLDO� \� FRPR�SURPRWRU� R� LQGXFWRU� GH� XQ�
FDPELR�VRFLDOق��D��3DUD�«O�DFW¼D�FRPRف�DJHQWH�FRQYDOLGDQWH��SRU�HMHPSORق��
OD�&RUWH�6XSUHPD�GH�(VWDGRV�8QLGRV�HQ�OD�G«FDGD�GHO�����FXDQGR�GXUDQWH�
HO�WUDQVFXUVR�GH�XQ�VHULR�\�JUDYH�FRQLFWR�LGHROµJLFR�\�MXU¯GLFR��GHVSX«V�
GH�UHSXWDU�LQFRQVWLWXFLRQDOHV�YDULDV�OH\HV�VDQFLRQDGDV�EDMR�OD�LQVSLUDFLµQ�
GH�)UDQNOLQ�'��5RRVHYHOW�HQPDUFDGDV�HQ�HO�1HZ�'HDO��Rف�QXHYR�WUDWRق���
WHUPLQµ� D³RV�P£V� WDUGH� SRU� FRQVHQWLUODV�� DGPLWL«QGRODV� FRPR� FRQVWL�
WXFLRQDOHV��FRQ�OR�TXH��VRVWLHQH�6DJ¾HV��OD�&RUWH�6XSUHPD��FRQUPµ�OD�
DSHUWXUD�GH�XQ�VHVJR�SRO¯WLFR�VRFLDO�\�GH�PD\RU�UHJXODFLµQ�GHO�(VWDGR�HQ�
£UHDV�HFRQµPLFDV��OR�TXH�YDORUD�FRPR�XQD�DFWLWXG�GH�DFRPSD³DPLHQWR�\�
GH�FRQUPDFLµQ�FRQVWLWXFLRQDO�PX\�LPSRUWDQWH��SHUR�GH�DOJR�\D�KHFKR�
��SRU�HO�SUHVLGHQWH�R�SRU�HO�&RQJUHVRظR�SXHVWR�HQ�PDUFKDظ

(Q�FDPELR��YDORUD�FRPRف�DJHQWH�SURPRWRU�R�LQGXFWRUق�GHO�FDPELR�
VRFLDO�D�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��FXDQGR�HOOD�OLGHUD�FRPR�DFWRU�SULQ�
FLSDO��OD�PXWDFLµQ��DGHODQW£QGRVH��R�DXQ�DFWXDQGR�SHVH�D��ORVف�SRGHUHV�
SRO¯WLFRVق�FO£VLFRV��<�DFXGH�GH�QXHYR�DO�HMHPSOR�GH�OD�&RUWH�6XSUHPD�GH�
(VWDGRV�8QLGRV��HQ�HVWH�FDVR��KDFLHQGR�UHIHUHQFLD�DO�FDVR�%URZQ�YV��%RDUG�
RI�(GXFDWLRQ��FDVR�HQ�HO�TXH�OD�&RUWH�6XSUHPD��DO�GHFODUDU�LQFRQVWLWXFLR�
QDO�OD�VHJUHJDFLµQ�UDFLDO�HQ�ODV�HVFXHODV��FDPELµ�VX�SURSLD�MXULVSUXGHQFLD�
VHQWDGD�HQ������HQ�HO�FDVR�3OHVV\�Y��)HUJXVRQ��\�DEULµ�QXHYDV�\�GHFLVLYDV�
LQVWDQFLDV�HQ�OD�FRQYLYHQFLD�VRFLDO�HVWDGRXQLGHQVH�
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2EYLDPHQWH��DFODUD�6DJ¾HV�SDUD�H[SOLFDU�VX�WHVLV�GHO�7ULEXQDO�&RQVWLWX�
FLRQDO�FRPRف�DJHQWH�SURPRWRU�R�LQGXFWRU�GH�FDPELRV�VRFLDOHVق��TXH�HQ�HVWD�
VHJXQGD�SRVH��OD�MXVWLFLD�FRQVWLWXFLRQDO�DGRSWD�XQ�FRPSRUWDPLHQWR�DFWLYLVWD�
PXFKR�P£V�PDQLHVWR�TXH�HQ�OD�SULPHUD�KLSµWHVLV�SRU�«O�FRPHQWDGD�

6HJXLPRV�D�6DJ¾HV�WDPEL«Q��HQ�FXDQWR�HQ�VX�FRQFHSFLµQ�GHف�FDPELRV�
VRFLDOHVق�� DOXGLHQGR�QR� VRODPHQWH� D� ORV� GH�QDWXUDOH]D� HFRQµPLFD�� VLQR�
WDPEL«Q�D�RWURV��GH�WLSR�FXOWXUDO��UHOLJLRVR��HGXFDWLYR��HWF���SRUTXH�FRP�
SDUWLPRV�HO�HQIRTXH�GH�OD�FXOWXUD�FRQVWLWXFLRQDO��TXH�QRV�KD�OHJDGR�3HWHU�
+¦EHUOH�DO�YHUOD��FRPR�DOJR�TXH�UHVSRQGH�D�OD�VXPD�GH�DFWLWXGHV��LGHDV��
H[SHULHQFLDV��YDORUHV�\�H[SHFWDWLYDV�VXEMHWLYDV�\�GH�DFFLRQHV�REMHWLYDV��LQ�
GLYLGXDOHV�\�FROHFWLYDV��TXH�UHVXOWDQ�GH�XQ�WH[WR�FRQVWLWXFLRQDO�SUHFHGHQWH�
\�TXH�KDFH�VX�SRVLEOH�VX�HVWDELOLGDG����

/D�WHVLV�GH�6DJ¾HV�HV�FRQUPDGD�SRU�RWURV�DXWRUHV��6H�DGYLHUWH�HQ�OD�
REUD�GH�0DULDQ�$KXPDGD�5XL]��TXLHQ��DXQTXH�WUDWD�VREUH�OD�MXULVGLFFLµQ�
FRQVWLWXFLRQDO�HQ�(XURSD��WRPD�FRPR�SXQWR�GH�SDUWLGD�SDUD�HO�HVWXGLR�GH�
OR�TXH�GHQRPLQD�ROHDGDV�GH�WULEXQDOHV�FRQVWLWXFLRQDOHV��D�OD�&RUWH�6XSUHPD�
GH�(VWDGRV�8QLGRV�\�OD�HYROXFLµQ�GH�OD�MXGLFLDO�UHYLHZ��(Q�HIHFWR��FXDQGR�
1«VWRU�3HGUR�KDEOD�GHO�URO�FRQYDOLGDQWH�GH�FDPELRV�VRFLDOHV��HOOD�OR�UHHUH�
FRPR�XQ�SHU¯RGR�HQ�TXH�OD�MXGLFLDO�UHYLHZ�VH�HPSOHµ�FRPR�GHIHQVD�GH�XQ�
REVROHWR�LGHDO�GH�DXWRQRP¯D�LQGLYLGXDO�TXH�FXOPLQµ�FRQ�OD�FULVLV�GHO�1HZ�
'HDO��\�YD�GHVGH�GHO�Q�GH�OD�*XHUUD�&LYLO��KDVWD������ܖ�

(O�SULPHU�SHU¯RGR�GH�OD�MXGLFLDO�UHYLHZ��HV�XELFDGR�SRU�$KXPDGD�5XL]�
FRPR�XQR�TXH�YD�GHVGH������KDVWD�OD�*XHUUD�&LYLO��������������(O�SXQWR�
TXH�FHQWUµ�OD�DWHQFLµQ�GH�OD�&RUWH�6XSUHPD�GH�(VWDGRV�8QLGRV�HQ�HVWH�
HVWDGLXP�GH� VX� MXULVSUXGHQFLD�FRQVWLWXFLRQDO�� IXH� OD� LUUHVXHOWD�FXHVWLµQ�
GH�OD�UHODFLµQ�(VWDGRV�)HGHUDFLµQ��FRQFHQWUµ�VXV�HVIXHU]RV�HQ�FRQVWUXLU�
XQD�XQLµQ�P£V�SHUIHFWD����FRPR�UH]D�HO�SUH£PEXOR�GH�VX�&RQVWLWXFLµQ��
(V�HQWRQFHV�FXDQGR�MXHJD�HO�URO�TXH�HO�SURIHVRU�6DJ¾HV��KD�GHQRPLQDGR�
XQ�URO�GHف�DJHQWH�FRQYDOLGDQWH�GH�FDPELR�VRFLDOق��XQ�FDPELR�HQ�SULQFLSLR�
LPSXOVDGR�SRU�ODV�IXHU]DV�SRO¯WLFDV�DO�FRQFHELU�OD�IRUPD�GH�(VWDGR�IHGHUDO�
\�FRQVROLGDUOR�HQ�ODUJDV�MRUQDGDV�GH�OXFKDV�GH�WLSR�SRO¯WLFR�HFRQµPLFR��
TXH�VLJXLHURQ�D�OD�*XHUUD�&LYLO�

�ܖ� +¦EHUOH��(O�7ULEXQDO�&RQVWLWXFLRQDO��S���ܑ�
�ܗ� 0DULDQ�$KXPDGD�5XL]��/D� MXULVGLFFLµQ�FRQVWLWXFLRQDO� HQ�(XURSD���UD��(GLFLµQ��$UDQ]DGL��

1DYDUUD�\�7KRPVRQ�&LYLWDV��������Sܐ���
�ܘ� ,E¯G���S������
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$V¯��OR�TXH�FDUDFWHUL]D�D�FDGD�SHU¯RGR�GH�OD�KLVWRULD�GHO�7ULEXQDO�6X�
SUHPR�QRUWHDPHULFDQR�GH�VX�&RUWH�6XSUHPD��VHJ¼Q�OD�RSLQLµQ�GH�0DULDQ�
$KXPDGD��HV�OD�SUHVHQFLD�GH�XQ�LQWHU«V�GRPLQDQWH���\��FRQ�OD�UHYROXFLµQ�
GH�������VH�LQLFLD�HO�TXH�FRP¼QPHQWH�VH�FRQVLGHUD�HO�WHUFHU�JUDQ�SHU¯RGR�
GH�OD�KLVWRULD�GHO�7ULEXQDO�6XSUHPR�DPHULFDQR�\�GH�OD�MXGLFLDO�UHYLHZ��(VWH�
WHUFHU�SHU¯RGR�VH�FDUDFWHUL]D�SRU�HO�GHVSOD]DPLHQWR�GHO�FHQWUR�GH�LQWHU«V�
KDFLD�ORV�GHUHFKRV�FLYLOHV����VX�DVSHFWR�P£V�VREUHVDOLHQWH�KDEU¯D�GH�VHU��
VRVWLHQH�FRQ�UD]µQ�OD�FLWDGD�DXWRUD��OD�HFORVLµQ�GH�OD�FO£XVXOD�HTXDO�SUR�
WHFWLRQ����<�IXH�DTX¯��HQ�HVWH�WHUFHU�SHU¯RGR�FXDQGR�OD�&RUWH�6XSUHPD�GH�
((��88��LPSXOVµ�GHVGH�VX�MXULVSUXGHQFLD�OD�JUDQ�UHYROXFLµQ�VRFLDO�TXH�
KD�OOHYDGR�D�1«VWRU�3HGUR�D�GHFLU�TXH�DFW¼R�FRPR�DJHQWHف�SURPRWRU�R�
LQGXFWRUق�GH�FDPELRV�VRFLDOHV��

1XPHURVDV�GHFLVLRQHV�SHUPLWHQ�FRPSUHQGHU�WDPEL«Q�SRUTX«�VH�KD�
FRQVLGHUDGR�D�OD�&RUWH�6XSUHPD�QRUWHDPHULFDQD�FRPR�XQD�HVSHFLH�GH�FRQ�
JUHVR�SHUPDQHQWH��TXH�1«VWRU�3HGUR�6DJ¾HV�SRQGHUH�VX�URO�FRPR�DJHQWH�
��TXH�$KXPDGD�5XL]��HQ�OD�REUD\�قSURPRWRU�R�LQGXFWRU�GH�FDPELRV�VRFLDOHVف
DQWHV�UHIHULGD��YDORUH�FRQ�HYLGHQWH�UHVSHWR��HQ�DOXVLµQ�DO�SUHFHGHQWH�GHO�FDVR�
%URZQ�Y��%RDUG�RI�(GXFDWLRQ�FRQ�OD�VXSHUDFLµQ�GH�OD�SRVWXUDف�VHSDUDGRV��
SHUR�LJXDOHVق�GH�������TXHف�HO�FDPELR�GH�RULHQWDFLµQ�WDUGµ�HQ�GHQLUVH��
SHUR�IXH�UDGLFDOف����ق/D�MXGLFLDO�UHYLHZظ�GLFHظ�SDVDED�GH�VHU�XQ�REVW£FXOR�
SDUD�ODV�UHIRUPDV�VRFLDOHV�D�FRQYHUWLUVH��SUHFLVDPHQWH��HQ�LQVWUXPHQWR�GH�
UHIRUPD�VRFLDO6ف����قX�SRWHQFLDO�VH�SRQ¯D�DO�VHUYLFLR�GH�OD�GHIHQVD�GH�ORV�
LQWHUHVHV�VRFLDOHV�TXH�QR�ORJUDEDQ�UHSUHVHQWDFLµQ�HQ�ODV�DVDPEOHDV�\�TXH�
TXHGDEDQ�VLVWHP£WLFDPHQWH�DO�PDUJHQ�GH�OD�DJHQGD�SRO¯WLFDق����/D�MXGLFLDO�
UHYLHZ�FRPSHQVDED�DV¯�GHIHFWRV�JUDYHV�GHO�JRELHUQR�SRU�PD\RU¯D�\�MXVWL�
FDED�VX�IXQFLµQ�WXWHODU��P£V�TXH�GH�OD�&RQVWLWXFLµQ��GH�DOJXQRV�GH�ORV�
QHV�TXH��GHVGH�HO�SULQFLSLR��OH�GLHURQ�VHQWLGR��HVWDEOHFHU�OD�MXVWLFLDًًف�
SURPRYHU�HO�ELHQHVWDU�JHQHUDO�\�DVHJXUDU�SDUD�QRVRWURV�PLVPRV�\�QXHVWURV�
GHVFHQGLHQWHV�ORV�EHQHFLRV�GH�OD�OLEHUWDGق����

���� ,E¯GHP��
�ܐ� ,E¯G���Sܐ���
�ܑ� ,E¯GHP��
�ܒ� ,E¯GHP��
�ܓ� ,E¯GHP��
�ܔ� &��$KXPDGD�5���/D�MXULVGLFFLµQ��Sܐ����
�ܕ� ,E¯GHP�



266 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

3RU�HVWR��SDUD�$OH[DQGHU�%LFNHO��%URZQ�ZDV�WKH�EHJLQQLQJ�����%URZQ�
IXH�HO�FRPLHQ]R���3DUD�ORV�UHGDFWRUHV�GHO�FRPSHQGLR�6HQWHQFLDV�E£VLFDV�GHO�
7ULEXQDO�6XSUHPR�GH�ORV�(VWDGRV�8QLGRV�GH�$P«ULFD��0LJXHO�%HOWU£Q�GH�
)HOLSH�\�-XOLR�9���*RQ]£OH]�*DUF¯Dًف��HQ�HVWD�VHQWHQFLD�QRV�HQFRQWUDPRV�
DQWH�OD�&RQVWLWXFLµQ�HQ�VHQWLGR�SXURق�����+DE¯D�GHMDGR�DWU£V�OD�GRFWULQD�
VHJUHJDFLRQLVWD�TXH�VH�H[SUHVD�HQ�HO�SULQFLSLR�GHف�VHSDUDGRV��SHUR�LJXDOHVق��
VHQWDGD�HQ�OD�VHQWHQFLD�3OHVV\�Y��)HUJXVRQ�HQ�����ܕ

$QWH�OD�LQWHUURJDQWH�GH�VL�VHJUHJDU�D�ORV�QL³RV�HQ�ODV�HVFXHODV�FRQ�HO�
¼QLFR�FULWHULR�GH� OD� UD]D�� LQFOXVR�FXDQGR� ORV�PHGLRV�PDWHULDOHV�\�RWURV�
IDFWRUHV�WDQJLEOHV�VRQ�HTXLYDOHQWHV���SULYD�D�ORV�QL³RV�SHUWHQHFLHQWHV�DO�
JUXSR�PLQRULWDULR�GH�OD�LJXDOGDG�GH�RSRUWXQLGDGHV�HQ�PDWHULD�HGXFDWLYD"�
OD�&RUWH�VXSUHPD�GõR��VLPSOHPHQWH��ق¯UHHPRV�TXH�V&ف�

/D�WUDVFHQGHQFLD�GH�HVD�GHFLVLµQ�DIHFWµ�QR�VROR�HO�SUREOHPD�TXH�HVWDED�
SODQWHDGR��OD�VHJUHJDFLµQ�UDFLDO�HQ�ORV�FROHJLRV��VLQR�HO�SURSLR�GHYHQLU�GHO�
7ULEXQDO�:DUUHQ��/RV�DXWRUHV�GHO�FRPSHQGLR�DQWHV�FLWDGR�YDORUDQ�TXH�VL�
QR�KXELHVH�WHQLGR�«[LWR�HQ�HVWH�DVXQWR�UHVXOWDU¯D�GXGRVR�TXH�OD�WUD\HFWRULD�
GHO�7ULEXQDO�VH�KXELHUD�SRGLGR�GHVDUUROODU�HQ�ORV�W«UPLQRV�HQ�TXH�OR�KL]R��
SDVDQGR�D�OD�KLVWRULD�FRPR�XQ�JUDQ�GHIHQVRU�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
\�GH�XQD�GHWHUPLQDGD�YLVLµQ�SURJUHVLVWD�GH�OD�SRO¯WLFD�VRFLDO�HQ�(VWDGRV�
8QLGRV����3DUD�$KXPDGD��HO�DFWLYLVPR�HQ�OD�GHIHQVD�\�SURPRFLµQ�GH�ORV�
GHUHFKRV�FLYLOHV�TXH�FDUDFWHUL]µ�OD�DFWXDFLµQ�GHO�7ULEXQDO�6XSUHPR�GHVGH�
PHGLDGRV�GH�ORV�D³RV�FLQFXHQWD��\�VREUH�WRGR�HQ�ORV�D³RV�VHVHQWD�GHO�VLJOR�
��FRQULµ�D�ORV�WULEXQDOHV�DPHULFDQRV�XQD�SRSXODULGDG�KDVWD�HQWRQFHV�
GHVFRQRFLGD�� (O�7ULEXQDO� 6XSUHPR� TXHGDED� QDOPHQWH� UHKDELOLWDGR� \�
UHFXSHUDED��DVHQWDGD�VREUH�RWUDV�EDVHV��VX�OHJLWLPLGDG�VRFLDO����

3DUD�(GXDUGR�*DUF¯D�GH�(QWHUU¯D��HO�7ULEXQDO�&RQVWLWXFLRQDO�PLVPR�
HV�XQD�SLH]D�LQYHQWDGD�GH�DUULED�DEDMR�SRU�HO�FRQVWLWXFLRQDOLVPR�QRUWHD�
PHULFDQR�\�UHHODERUDGD��HQ�OD�VHJXQGD�G«FDGD�GH�HVWH�VLJORظ�VLJOR�ط�SRU�
XQR�GH�ORV�P£V�JUDQGHV�MXULVWDV�HXURSHRV��+DQV�.HOVHQ����

�ܖ� &LWD�GH�0LJXHO�%HOWU£Q�GH�)HOLSH�\�-XOLR�9��*RQ]£OH]�*DUF¯D�HQ�6HQWHQFLDV�E£VLFDV�GHO�7UL�
EXQDO�6XSUHPR�GH�ORV�(VWDGRV�8QLGRV�GH�$P«ULFD���GD��(GLFLµQ��0DGULG��&HQWUR�GH�(VWXGLRV�
3RO¯WLFRV�\�&RQVWLWXFLRQDOHVܕ������Sܖ����

�ܗ� ,E¯GHP��
�ܘ� %HOWU£Q�GH�)HOLSH�\�*RQ]£OH]�*DUF¯D��6HQWHQFLDV�E£VLFDV���S�����ܐ
���� $KXPDGD�5���/D�MXULVGLFFLµQ��Sܐ����
�ܐ� (GXDUGR�*DUF¯D�GH�(QWHUU¯D��/D�&RQVWLWXFLµQ�FRPR�QRUPD�\�HO�7ULEXQDO�&RQVWLWXFLRQDO���UD��

(GLFLµQ��0DGULG��&LYLWDV��������Sܒ����
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/D�MXVWLFLD�FRQVWLWXFLRQDO�HQWHQGLGD�FRPR�W«FQLFD�GH�OD�GHIHQVD�MX�
ULVGLFFLRQDO�GH�OD�&RQVWLWXFLµQ�HQWH�D�DFWRV�\�FRPSRUWDPLHQWRV�GH�ORV�
SRGHUHV�S¼EOLFRV��LQFOXLGD�OD�OH\�GHO�3DUODPHQWR��HVFULEH�7DQLD�*URSL��VH�
GHVDUUROOD�HQ�HO�VLJOR���P£V�GH�FLHQ�D³RV�GHVSX«V�GH�OD�VHQWHQFLD�0DUEXU\�
Y��0DGLVRQ���������FRQ�OD�TXH�SRU�SULPHUD�YH]�HQ�(VWDGRV�8QLGRV�XQ�MXH]�
HMHUFLµ�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV�HQ�OD�IRUPD�GH�MXGLFLDO�
UHYLHZ�RI�OHJLVODWLRQ����

$�SHVDU�GH�TXH�KXER�MXVWLFLD�FRQVWLWXFLRQDO�HQ�(XURSD�GHVGH�QDOHV�
GH�OD�3ULPHUD�*XHUUD�0XQGLDO��GH�ORV�D³RV�LQPHGLDWDPHQWH�SRVWHULRUHV��
FRQ�OD�DSDULFLµQ�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�GH�&KHFRVORYDTXLD�HO����
GH�IHEUHUR�GH������\��HO�7ULEXQDO�DXVWU¯DFR��TXH�VH�LQLFLD�HO��UR��GH�RFWXEUH�
GH�������OD�MXVWLFLD�FRQVWLWXFLRQDO�HXURSHD�GH�KR\�QR�HV�WULEXWDULD�GH�XQD�
HYROXFLµQ�GH�DTXHOODV�SULPHUDV�MXULVGLFFLRQHV��(VWRV�WULEXQDOHV�TXH�DSD�
UHFHQ�FRQ�ODV�FRQVWLWXFLRQHV�GH�OD�SRVW�VHJXQGD�JXHUUD��FRQ�OD�DSDULFLµQ�
LQFOXVR�GH�OD�IRUPD�GH�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��KDQ�SDVDGR�
GLUHFWDPHQWH�D�OD�DVXQFLµQ�GH�SRVWXUDV�PLOLWDQWHV�HQ�OD�GHIHQVD�\�UHDOL]D�
FLµQ�GH�ORV�SUHVXSXHVWRV�FRQVWLWXFLRQDOHV�GH�HVWDV�QXHYDV�FRQVWLWXFLRQHV��

$�WDO�JUDGR�VH�KD�H[SDQGLGR�OD�MXVWLFLD�FRQVWLWXFLRQDO�HQ�(VWDGRV�GH�
(XURSHRV��TXH�VH�KD�FRQYHUWLGR�HQ�OD�SLHGUD�GH�WRTXH�GHO�WLSR�GH�GHPR�
FUDFLDظ�OD�GHPRFUDFLD�GHO�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKRط�TXH�VH�FRQ�
VLGHUD�FRPR�YDORUD�=DJUHEHOVN\��W¯SLFD�GH�OD�FXOWXUD�SRO¯WLFD�FRQVWLWXFLRQDO�
HXURSHD����8QD�QRWD�GH�HVSHFLDO�UHOHYDQFLD�TXH�UHVH³D�HVWH�DXWRU�LWDOLDQR�
HV�TXH�GHVGH�������FDGD�WUHV�D³RV�ORV�WULEXQDOHV�HXURSHRV�VH�UH¼QHQ�HQ�
FRQIHUHQFLD�SDUD�GHEDWLU�WHPDV�GH�LQWHU«V�FRP¼Q��$O�SULQFLSLR�HUDQ�VROR�
FXDWUR�\��HQ�HO�D³R�������FXDQGR�VH�SXEOLFD�OD�REUD�HQ�TXH�KDFH�VX�UHIH�
UHQFLD��\D�VXPDEDQܕ�����

6H�SXHGH�DUPDU�TXH�OD�MXULVGLFFLµQ�KD�FRQIHULGR�DO�(VWDGR�GH�GHUHFKR�
XQD�QXHYD�GLPHQVLµQ�\�WDPEL«Q�XQ�FDU£FWHU�HVSHF¯FR�DO�(VWDGR�FRQVWLWX�
FLRQDO����SXHV�OD�MXULVSUXGHQFLD�GH�HVWRV�WULEXQDOHV�WDPEL«Q�HVW£�OOHQD�GH�

�ܑ� 7DQLD�*URSL�HW�DOف��$�OD�E¼VTXHGD�GH�XQ�PRGHOR�HXURSHR�GH�MXVWLFLD�FRQVWLWXFLRQDOق��HQ�/D�
MXVWLFLD�FRQVWLWXFLRQDO�HQ�(XURSD���UD��(GLFLµQ��*XDQDMXDWR��0«[LFR��)XQGDFLµQ�8QLYHUVLWDULD�
GH�'HUHFKR�$GPLQLVWUDWLYR�\�3RO¯WLFD��&RQVWLWXFLRQDOLVPR�\�'HUHFKR�3¼EOLFR��������S��
���

�ܒ� *XVWDYR�=DJUHEHOVN\��,QWURGXFFLµQ�DO�OLEUR�/D�MXVWLFLD�FRQVWLWXFLRQDO�HQ�(XURSD��GH�7DQLD�
*URSL�HW�DO��Sܝ���

�ܓ� ,E¯G���Sܜ���
�ܔ� .ODXV�6WHUQ��-XULVGLFFLµQ�FRQVWLWXFLRQDO�\�OHJLVODGRU���UD��(GLFLµQ��GLUHFFLµQ�GH�)FR��)HUQ£QGH]�

6HJDGR��0DGULG��'\NLQVRQ��������SSܕ�������
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FDVRV�TXH�KDQ�LPSXOVDGR�FDPELRV�VRFLDOHV�HQ�DTXHOODV�ODWLWXGHV��JHQHUDQGR�
LQFOXVR��XQD�HVSHFLH�GH�HVW£QGDU�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�HXURSHD��

(O�SDU£JUDIR����Q���D���GHO�(VWDWXWR�GH�OD�&RQIHUHQFLD�GH�7ULEXQDOHV�
&RQVWLWXFLRQDOHV�HQ�(XURSD��SRU�V¯�VROR��SHUPLWH�DSUHFLDU�HO�OXJDU�TXH�D�
OD�MXVWLFLD�FRQVWLWXFLRQDO�KD�GH�UHFRQRF«UVHOH�HQ�HO�GHUHFKR�FRQVWLWXFLRQDO�
JHQHUDO�(XURSHR��(VWH�WH[WR�SUHFLVD�TXH��

3XHGHQ�DGTXLULU�HO�HVWDWXV�GH�PLHPEURV�RUGLQDULRV�VROR�
ORV� WULEXQDOHV� FRQVWLWXFLRQDOHV� \� GHP£V� LQVWLWXFLRQHV�
DQ£ORJDV��D�ORV�TXH�FRUUHVSRQGH�XQD�IXQFLµQ�MXGLFLDO�GH�
FDU£FWHU� FRQVWLWXFLRQDO� �HVSHFLDOPHQWHظ HQ�PDWHULD� GH�
FRQWURO�GH�QRUPDV�MXU¯GLFDVط�\�TXH�HMHUFLWDQ�VX�DFWLYLGDG�
GH�IRUPD�LQGHSHQGLHQWH�\�HQ�HO�UHVSHWR�GH�ORV�SULQFLSLRV�
IXQGDPHQWDOHV�GH�OD�GHPRFUDFLD��GHO�(VWDGR�GH�GHUHFKR�\�
GH�ORV�GHUHFKRV�KXPDQRV����

7DQLD�*URSL��HQ�OD�FLWDGD�REUD�6REUH�OD�MXVWLFLD�FRQVWLWXFLRQDO�HQ�(XUR�
SD��UHHUH�TXH�HQ�HO�FRQWLQHQWH�HXURSHR��FRPR�HQ�RWURV�OXJDUHV��HV�KR\�
LQFRQFHELEOH�OD�DGRSFLµQ�GH�XQD�QXHYD�&RQVWLWXFLµQ�GHPRFU£WLFD�TXH�QR�
SUHYHD�IRUPDV�GH�JDUDQW¯D�MXULVGLFFLRQDO�GH�VX�VXSUHPDF¯D��TXH�OD�MXVWLFLD�
FRQVWLWXFLRQDO�VH�FRQVLGHUD�KR\�HOHPHQWR�FDUGLQDO�GHO�(VWDGR�GHPRFU£WLFR�
\�TXHف�HV�VX�DXVHQFLD�OD�TXH�SXHGH�KDFHU�GXGDU�GHO�FDU£FWHU�GHPRFU£WLFR�
GH�XQ�RUGHQDPLHQWRق����

6LQ�HPEDUJR��HO�PRGHOR�HXURSHR�GH�MXVWLFLD�FRQVWLWXFLRQDO�TXH�VLJXH�
SUHGRPLQDQWHPHQWH� HO�P«WRGR�GH� FRQWURO� FRQFHQWUDGR�� DXVSLFLDGR�SRU�
.HOVHQط�D�SHVDU�GH�OD�SUHVHQFLD�HQ�«O�GH�HOHPHQWRV�SURSLRV�GHO�PRGHOR�
HVWDGRXQLGHQVH�D�FDXVD�GH�OD�LQWURGXFFLµQ�GHO�FRQWURO�FRQFUHWRط��FRQWLQ¼D�
QHJDQGR�D�ORV�MXHFHV�FRPXQHV�OD�SRVLELOLGDG�GH�GHVDSOLFDU�ODV�OH\HV�FRQWUD�
ULDV�D�OD�&RQVWLWXFLµQ��(Q�RWURV�W«UPLQRV��VH³DOD�7DQLD�*URSL��FRQWLQXD�
H[LVWLHQGR�XQ�VLVWHPD�GH�SULYLOHJLR�GHO�OHJLVODGRU����

/R�TXH�VH�LQWURGXFH��SRU�WDQWR��FRQ�DTXHOODV�SULPHUDV�H[SHULHQFLDV�
GH�OD�SRVJXHUUD��OD�LWDOLDQD�\�DOHPDQD��PHGLDQWH�HO�FRQWURO�FRQFUHWR��HV�OD�
SRVLELOLGDG��SDUD�ORV�MXHFHV�FRPXQHV��GH�UHEHODUVH�FRQWUD�ODV�OH\HV�FRQVWL�

�ܕ� =DJUHEHOVN\��,QWURGXFFLµQ��Sܝ���
�ܖ� *URSL��/D�MXVWLFLD��Sܐ���
�ܗ� ,ELG���Sܖ��
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WXFLRQDOHV��GLULJL«QGRVH�DO�MXH]�HVSHFLDO�GHO�OHJLVODGRU����FRQ�FXHVWLµQ�GH�
FRQVWLWXFLRQDOLGDG�TXH�QR�OH�HVW£�SHUPLWLGR�VROXFLRQDU�SRU�V¯�PLVPR��(VWD�
SRVLELOLGDG�HVW£�SUHVHQWH��FRQ�OD�¼QLFD�H[FHSFLµQ�GH�)UDQFLD��HQ�WRGRV�ORV�
VLVWHPDV�HXURSHRV�\�SXHGH�VHU�FRQVLGHUDGD�MXVWDPHQWH�FRPR�XQD�FDUDF�
WHU¯VWLFD�GHO�PRGHOR�GH�MXVWLFLD�FRQVWLWXFLRQDO�HXURSHR�GH�OD�SRVJXHUUD����

(O�LPSXOVR�GH�FDPELRV�VRFLDOHV�SRU�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�QR�
VROR�HV�SRVLEOH�HQ�HO�VLVWHPD�QRUWHDPHULFDQR�\�HQ�ORV�GLYHUVRV�VLVWHPDV�
GH�FRQWURO�FRQVWLWXFLRQDO�SUHGRPLQDQWHV�HQ�ORV�GLYHUVRV�SD¯VHV�GHO�FRQ�
WLQHQWH��LQFOX\HQGR�DQWH�WRGR��D�5HS¼EOLFD�'RPLQLFDQD��TXH�KD�SDVDGR�
D�WHQHU��GH�XQ�PRGHOR�GXDO��'RPLQJR�%HOD¼QGH���D¼Q�VLVWHPD�PL[WR�GH�
MXVWLFLD�FRQVWLWXFLRQDO�FRQ�XQ�SXQWR�GH�HQFXHQWUR�HQWUH�DPERV�VLVWHPDV��
XELFDGR�HQ�OD�UHYLVLµQ�FRQVWLWXFLRQDO�GH�VHQWHQFLDV�UPHV��VLQR�TXH�HQ�
OD�KLVWRULD�MXULVSUXGHQFLDO�GH�ORV�WULEXQDOHV�HXURSHRV�WDPEL«Q�HV�SRVLEOH�
KDOODU�HMHPSORV�UHLWHUDGRV�GH� WUDQVIRUPDFLRQHV�VRFLDOHV� LPSXOVDGDV�SRU�
HOORV��HQ�XQ�URO�GH�DJHQWHV�R�PRWRUHV�GH�FDPELRV�VRFLDOHV��

$V¯��HQ�OD�(VSD³D�TXH�H[SDQGLµ�HO�FDWROLFLVPR�HQ�$P«ULFD��OD�6HQWHQFLD�
Q¼P�����������GHO����GH�DEULO�GH�������GH�VX�7ULEXQDO�&RQVWLWXFLRQDO��
FRQULµ�YDOLGH]�DO�DERUWR�HQ�FLHUWRV�FDVRV��DO�WLHPSR�TXH�UHFRQRF¯D�DPSD�
UR�FRQVWLWXFLRQDO�SDUD�HO�QDVFLWXUXV�HQ�HO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ��
SHUR�YDOLGDQGR�XQD�GLVSRVLFLµQ�OHJDO��HQ�OD�TXH�VH�DXWRUL]D�HO�DERUWR�HQ�
ORV�VXSXHVWRV�GDGRV��GHQWUR�GH�ODV�SULPHUDV�GRFH�VHPDQDV�GH�JHVWDFLµQ��
6H�WUDWµ�SRU�WDQWR��GH�XQD�DFWXDFLµQ�GH�DJHQWH�FRQYDOLGDQWH�GH�XQ�FDPELR�
VRFLDO��TXH�HO�OHJLVODGRU�RUGLQDULR�YHQ¯D�LPSXOVDQGR�PHGLDQWH�OD�UHIRUPD�GHO�
DUW¯FXOR�����%LV�GHO�&µGLJR�3HQDO��UHFRQRFLHQGR�HQ�HVWH�DVSHFWR�GH�VX�YD�
OLGH]�FRQVWLWXFLRQDO��(Q�DTXHOOD�VHQWHQFLD��HO�WULEXQDO�HVSD³RO�VH�LQPLVFX\H�
HQ�DVXQWRV�WDQ�LQWDQJLEOHV�FRPR�OD�GHQLFLµQ�GH�OD�YLGD��PDQLHVWD�TXH�

�ً��OD�YLGD�KXPDQD�HV�XQ�GHYHQLU��XQ�SURFHVR�TXH�FR�
PLHQ]D�FRQ�OD�JHVWDFLµQ��HQ�HO�FXUVR�GH�OD�FXDO�XQD�UHDOLGDG�
ELROµJLFD�YD�WRPDQGR�FRUSµUHD�\�VHQVLWLYDPHQWH�FRQJXUD�
FLµQ�KXPDQD��\�TXH�WHUPLQD�HQ�OD�PXHUWH��HV�XQ�FRQWLQXR�
VRPHWLGR�SRU�HIHFWRV�GHO�WLHPSR�D�FDPELRV�FXDOLWDWLYRV�GH�
QDWXUDOH]D�VRP£WLFD�\�SV¯TXLFD�TXH�WLHQHQ�XQ�UHHMR�HQ�HO�
VWDWXV�MXU¯GLFR�S¼EOLFR�\�SULYDGR�GHO�VXMHWR�YLWDO��)M�����

�ܘ� ,E¯GHP�
���� ,E¯GHP�
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/XHJR��HQ�HO�IXQGDPHQWR�MXU¯GLFR�����HO�7ULEXQDO�FRQRQWD�OD�FXHVWLµQ�
HVHQFLDO�GHO��DERUWR��\�GLFH�

�ً��VH�SODQWHD�HO�FRQLFWR�HQWUH�HO�GHUHFKR�D�OD�YLGD�GH�
OD�PDGUH�\�OD�SURWHFFLµQ�GH�OD�YLGD�GHO�QDVFLWXUXV��(Q�HVWH�
VXSXHVWR�HV�GH�REVHUYDU�TXH�VL� OD�YLGD�GHO�QDVFLWXUXV� VH�
SURWHJLHUD�LQFRQGLFLRQDOPHQWH��VH�SURWHJHU¯D�P£V�D�OD�YLGD�
GHO�QR�QDFLGR�TXH�D�OD�YLGD�GHO�QDFLGR��\�VH�SHQDOL]DU¯D�D�
OD�PXMHU�SRU�GHIHQGHU�VX�GHUHFKR�D�OD�YLGD��OR�TXH�GHVFDU�
WDQ�WDPEL«Q�ORV�UHFXUUHQWHV��DXQTXH�OR�IXQGDPHQWHQ�GH�
RWUD�PDQHUD��SRU�FRQVLJXLHQWH��UHVXOWD�FRQVWLWXFLRQDO�OD�
SUHYDOHQFLD�GH�OD�YLGD�GH�OD�PDGUH�

(Q� DTXHOOD� VHQWHQFLD�� HO�7ULEXQDO�&RQVWLWXFLRQDO� FRQVLGHUD� TXH� OD�
SURWHFFLµQ�GH� OD�YLGD�GHO�QDVFLWXUXV�QR�HV�DEVROXWD�\�SRU�WDQWR�DGPLWH�
H[FHSFLRQHV� \� TXH� FRQVLGHUDU� OR� FRQWUDULR� VHU¯D� FRQVLGHUDU� SHQDOPHQWH�
UHVSRQVDEOH�D�OD�PXMHU�SRU�GHIHQGHU�FRQ�YHKHPHQFLD�VX�GHUHFKR�D�OD�YLGD��

&RQ�HO�SURQXQFLDPLHQWR�\�UHFRQRFLPLHQWR�SOHQR�GH�TXH�OD�YLGD�KXPD�
QD�VH�LQLFLD�FRQ�OD�JHVWDFLµQ��TXHGµ�UHVXHOWD��SDUD�ORV�HVSD³ROHV���OD�GXGD�
VREUH�FX£QGR�VH�FRQVLGHUD�LQLFLDGD�OD�YLGD�\��FRQ�HOOR��OD�GHWHUPLQDFLµQ�GH�
D�SDUWLU�GH�TX«�PRPHQWR�HO�(VWDGR�HVW£�REOLJDGR�D�SURWHJHUOD��FXHVWLµQ�
TXH�KDE¯D�TXHGDGR�LQFRQFOXVD�HQ�(VWDGRV�8QLGRV�HQ�HO�FDVR�5RH�Y��:DGH�
GH�������FXDQGR�ORV�MXHFHV�GH�OD�&RUWH�6XSUHPD�GõHURQ��1R�WHQHPRVف�
TXH�UHVROYHU�DTX¯�OD�GL¯FLO�SUHJXQWD�GH�FX£QGR�HPSLH]D�OD�YLGDق�

$TX¯� HQ�$P«ULFD� /DWLQD�� OD� &RUWH� &RQVWLWXFLRQDO� GH�&RORPELD��
FRQVLGHUDGD�SRU�&DUERQHOO�FRPR�OD�PHMRU�MXULVGLFFLµQ�FRQVWLWXFLRQDO�GH�
,EHURDP«ULFD��DO�MDU�VX�SRVLFLµQ�VREUH�GRV�WHPDV�H[WUHPRV�YLQFXODGRV�FRQ�
OD�GLJQLGDG�KXPDQD��FRQ�HO�OLEUH�GHVDUUROOR�GH�OD�SHUVRQDOLGDG�\�HO�YDORU�
GH�OD�YLGD��KD�GLFKR��SULPHUR��HQ�UHODFLµQ�DO�FDVR�GHO�DERUWR��

(Q�HIHFWR��KD�VRVWHQLGR�HVWD�FRUSRUDFLµQ�TXH�HQ�DTXHOORV�
FDVRV�HQ�ORV�FXDOHV�VH�HPSOHD�DUJXPHQWDWLYDPHQWH�OD�GLJ�
QLGDG�KXPDQD�FRPR�XQ�FULWHULR�UHOHYDQWH�SDUD�GHFLGLU��VH�
HQWLHQGH�TXH�HVWD�SURWHJH���OD�DXWRQRP¯D�R�SRVLELOLGDGܬ�
GH�GLVH³DU�XQ�SODQ�YLWDO�\�GH�GHWHUPLQDUVH�VHJ¼Q�VXV�FD�
UDFWHU¯VWLFDV��YLYLU�FRPR�VH�TXLHUH����LL��FLHUWDV�FRQGLFLR�
QHV�PDWHULDOHV�FRQFUHWDV�GH�H[LVWHQFLD��YLYLU�ELHQ����LLL��OD�
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LQWDQJLELOLGDG�GH�ORV�ELHQHV�QR�SDWULPRQLDOHV��LQWHJULGDG�
¯VLFD� H� LQWHJULGDG�PRUDO� �YLYLU� VLQ�KXPLOODFLRQHV�ً�/D�
GLJQLGDG�KXPDQD�DVHJXUD�GH�HVWD�PDQHUD�XQD�HVIHUD�GH�
DXWRQRP¯D�\�GH�LQWHJULGDG�PRUDO�TXH�GHEH�VHU�UHVSHWDGD�
SRU�ORV�SRGHUHV�S¼EOLFRV�\�SRU�ORV�SDUWLFXODUHV��5HVSHFWR�GH�
OD�PXMHU��HO�£PELWR�GH�SURWHFFLµQ�GH�VX�GLJQLGDG�KXPDQD�
LQFOX\H� ODV�GHFLVLRQHV�UHODFLRQDGDV�FRQ�VX�SODQ�GH�YLGD��
HQWUH�ODV�TXH�VH�LQFOX\H�OD�DXWRQRP¯D�UHSURGXFWLYD��DO�LJXDO�
TXH� OD�JDUDQW¯D�GH�VX� LQWDQJLELOLGDG�PRUDO��TXH� WHQGU¯D�
PDQLIHVWDFLRQHV�FRQFUHWDV�HQ�OD�SURKLELFLµQ�GH�DVLJQDUOH�
UROHV�GH�J«QHUR�HVWLJPDWL]DQWHV��R�LQLQJLUOH�VXLPLHQ�
WRV�PRUDOHV�GHOLEHUDGRV��$KRUD�ELHQ��VREUH�WRGR�EDMR�VX�
SULPHUD�DFHSFLµQظ�GLJQLGDG�KXPDQD�FRPR�SURWHFWRUD�GH�
XQ�£PELWR�GH�DXWRQRP¯D�LQGLYLGXDO�\�GH�OD�SRVLELOLGDG�GH�
HOHFFLµQ�GH�XQ�SODQ�GH�YLGDط�OD�MXULVSUXGHQFLD�FRQVWLWX�
FLRQDO�KD�HQWHQGLGR�TXH�FRQVWLWX\H�XQ�O¯PLWH�D�OD�OLEHUWDG�
GH�FRQJXUDFLµQ�GHO�OHJLVODGRU�HQ�PDWHULD�SHQDO����

(Q�OD�PLVPD�VHQWHQFLD��OD�&RUWH�UHLWHUD�VX�SRVLFLµQ�HQ�WRUQR�DO�GHUH�
FKR�D�XQD�PXHUWH�GLJQD��YLQFXODGR�DO�UHVSHWR�D�OD�GLJQLGDG�KXPDQD�\�DO�
GHUHFKR�DO�OLEUH�GHVDUUROOR�GH�OD�SHUVRQDOLGDG��0DQLHVWD�TXH�

(O�GHEHU�GHO�(VWDGR�GH�SURWHJHU�OD�YLGD�GHEH�VHU�HQWRQFHV�
FRPSDWLEOH�FRQ�HO�UHVSHWR�D�OD�GLJQLGDG�KXPDQD�\�DO�OLEUH�
GHVDUUROOR�GH�OD�SHUVRQDOLGDG��3RU�HOOR��OD�&RUWH�FRQVLGHUD�
TXH�HQWH�D�ORV�HQIHUPRV�WHUPLQDOHV�TXH�H[SHULPHQWDQ�
LQWHQVRV� VXLPLHQWRV�� HVWH� GHEHU� HVWDWDO� FHGH�HQWH� DO�
FRQVHQWLPLHQWR� LQIRUPDGR�GHO�SDFLHQWH�TXH�GHVHD�PRULU�
HQ�IRUPD�GLJQDً���3RU�WRGR�OR�DQWHULRU��OD�&RUWH�FRQFOX\H�

�ܐ� &RUWH�&RQVWLWXFLRQDO�GH�&RORPELD��6HQWHQFLD�&�����GH�������03�-DLPH�$UDXMR�5HQWHU¯D�
\�&ODUD�,Q«V�9DUJDV�+HUQ£QGH]��

�ܑ� (Q�HIHFWR��HQ�HVWH�FDVR��HO�GHEHU�HVWDWDO�VH�GHELOLWD�FRQVLGHUDEOHPHQWH�SRU�FXDQWR��HQ�YLUWXG�
GH�ORV�LQIRUPHV�P«GLFRV��SXHGH�VRVWHQHUVH�TXH��P£V�DOO£�GH�WRGD�GXGD�UD]RQDEOH��OD�PXHUWH�
HV�LQHYLWDEOH�HQ�XQ�WLHPSR�UHODWLYDPHQWH�FRUWR��,E¯GHP��ً(Q�FDPELR��OD�GHFLVLµQ�GH�FµPR�
HQHQWDU�OD�PXHUWH�DGTXLHUH�XQD�LPSRUWDQFLD�GHFLVLYD�SDUD�HO�HQIHUPR�WHUPLQDO��TXH�VDEH�
TXH�QR�SXHGH�VHU�FXUDGR��\�TXH�SRU�HQGH�QR�HVW£�RSWDQGR�HQWUH�OD�PXHUWH�\�PXFKRV�D³RV�
GH�YLGD�SOHQD��VLQR�HQWUH�PRULU�HQ�FRQGLFLRQHV�TXH�«O�HVFRJH��R�PRULU�SRFR�WLHPSR�GHVSX«V�
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TXH�HO�(VWDGR�QR�SXHGH�RSRQHUVH�D�OD�GHFLVLµQ�GHO�LQGLYL�
GXR�TXH�QR�GHVHD�VHJXLU�YLYLHQGR�\�TXH�VROLFLWD�OH�D\XGHQ�
D�PRULU��FXDQGR�VXH�XQD�HQIHUPHGDG�WHUPLQDO�TXH� OH�
SURGXFH�GRORUHV�LQVRSRUWDEOHV��LQFRPSDWLEOHV�FRQ�VX�LGHD�
GH�GLJQLGDGً���/D�GLJQLGDG�KXPDQD�VH�FRQVWLWX\H�DV¯�HQ�
XQ� O¯PLWH� D� OD� SRWHVWDG� GH� FRQJXUDFLµQ� GHO� OHJLVODGRU�
HQ�PDWHULD�SHQDO��DXQ�FXDQGR�VH�WUDWH�GH�SURWHJHU�ELHQHV�
MXU¯GLFRV�GH�UHOHYDQFLD�FRQVWLWXFLRQDO�FRPR�OD�YLGD����

)LQDOPHQWH��HQ�5HS¼EOLFD�'RPLQLFDQD��HQ�GRQGH�OD�H[LVWHQFLD�IRUPDO�
GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�VH�LQLFLD�FRQ�OD�IXQGDFLµQ�GH�OD�5HS¼EOLFD��DXQ�
TXH�VXV�MXHFHV�YLYLHURQ�GH�HVSDOGDV�D�OD�&RQVWLWXFLµQ�SRU�P£V�GH�XQ�VLJOR�\�
PHGLR��HQWUH������\�������FRQ�DOJXQRV�SXQWRV�GH�OX]��OD�MXVWLFLD�FRQVWLWX�
FLRQDO��FRQ�HO�SHUO�HVHQFLDO�TXH�SUHVHQWD�KR\��VH�LQLFLD�FRQ�OD�GHVLJQDFLµQ�
GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�D�TXH�FRQGXMR�OD�UHIRUPD�FRQVWLWXFLRQDO�GH�
������FRQULHQGR�HO�FRQWURO�FRQFHQWUDGR�D�OD�6XSUHPD�&RUWH�GH�-XVWLFLD��
FRQVHUYDQGR�ORV�MXHFHV�RUGLQDULRV�HO�FRQWURO�GLIXVR�GH�FRQVWLWXFLRQDOLGDG��

/D�6XSUHPD�&RUWH�GH�-XVWLFLD�GH�QXHVWUR�SD¯V��DFWXµ�HQ�GLYHUVRV�PR�
PHQWRV�FRPR�PRWRU�GHO�FDPELR�VRFLDO��SXHV��DXQTXH�FRQYDOLGD�\�HVFODUHFH�
ORV�DOFDQFHV�GH�ODV�OH\HV�Q¼P���������KR\�GHURJDGD�SRU�OD�/H\�Q¼P�����������
������\�HO�DUW¯FXOR����GHO�&µGLJR�GH�7UDEDMR��WHUPLQD�SRU�LQWURGXFLU�XQ�

HQ�FLUFXQVWDQFLDV�GRORURVDV�\�TXH�MX]JD�LQGLJQDV��(O�GHUHFKR�IXQGDPHQWDO�D�YLYLU�HQ�IRUPD�
GLJQD�LPSOLFD�HQWRQFHV�HO�GHUHFKR�D�PRULU�GLJQDPHQWH��SXHV�FRQGHQDU�D�XQD�SHUVRQD�D�
SURORQJDU�SRU�XQ�WLHPSR�HVFDVR�VX�H[LVWHQFLD��FXDQGR�QR� OR�GHVHD�\�SDGHFH�SURIXQGDV�
DLFFLRQHV��HTXLYDOH�QR�VROR�D�XQ�WUDWR�FUXHO�H�LQKXPDQR��SURKLELGR�SRU�OD�&DUWD��&3��$UW��
�����VLQR�D�XQD�DQXODFLµQ�GH�VX�GLJQLGDG�\�GH�VX�DXWRQRP¯D�FRPR�VXMHWR�PRUDO��/D�SHUVRQD�
TXHGDU¯D�UHGXFLGD�D�XQ�LQVWUXPHQWR�SDUD�OD�SUHVHUYDFLµQ�GH�OD�YLGD�FRPR�YDORU�DEVWUDFWR��

�ܒ� &RUWH�&RQVWLWXFLRQDO�GH�&RORPELD��6HQWHQFLD�&�����GH�������03�-DLPH�$UDXMR�5HQWHU¯D�
\�&ODUD�,Q«V�9DUJDV�+HUQ£QGH]���'õR�WDPEL«Q��

3RU�FRQVLJXLHQWH��VL�XQ�HQIHUPR�WHUPLQDO�TXH�VH�HQFXHQWUD�HQ�ODV�FRQGLFLRQHV�REMHWLYDV�
TXH�SODQWHD�HO�DUW¯FXOR�����GHO�&µGLJR�3HQDO�FRQVLGHUD�TXH�VX�YLGD�GHEH�FRQFOXLU��
SRUTXH�OD�MX]JD�LQFRPSDWLEOH�FRQ�VX�GLJQLGDG��SXHGH�SURFHGHU�HQ�FRQVHFXHQFLD��HQ�
HMHUFLFLR�GH�VX�OLEHUWDG��VLQ�TXH�HO�(VWDGR�HVW«�KDELOLWDGR�SDUD�RSRQHUVH�D�VX�GHVLJQLR��
QL�LPSHGLU��D�WUDY«V�GH�OD�SURKLELFLµQ�R�GH�OD�VDQFLµQ��TXH�XQ�WHUFHUR�OH�D\XGH�D�KDFHU�
XVR�GH�VX�RSFLµQ��1R�VH�WUDWD�GH�UHVWDUOH�LPSRUWDQFLD�DO�GHEHU�GHO�(VWDGR�GH�SURWHJHU�
OD�YLGD�VLQR��FRPR�\D�VH�KD�VH³DODGR��GH�UHFRQRFHU�TXH�HVWD�REOLJDFLµQ�QR�VH�WUDGXFH�
HQ�OD�SUHVHUYDFLµQ�GH�OD�YLGD�VROR�FRPR�KHFKR�ELROµJLFR�

�ܓ� ,E¯GHP�
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WUDQVIRUPDFLµQ�GHQLWLYD�HQ�HO�HVWDWXWR�OHJDO�GH�OD�IDPLOLD�GH�KHFKR��(Q�
HIHFWR��HQ�VX�VHQWHQFLD�GLFWDGD�HO����GH�RFWXEUH�GH��������UHFRQRFLµ�EDMR�
FLHUWDV�FRQGLFLRQHV�HIHFWRV�OHJDOHV�D�ODV�XQLRQHV�GH�KHFKR��DVLPLO£QGRODV�D�
ORV�HIHFWRV�GHO�PDWULPRQLR��GDGR�TXH��HQ�HOOD�GõR�TXH�OD�XQLµQ�FRQVHQVXDO��

�ً��VH�FRQVLGHUD�SUHYLVWD��FRQVLGHUDGD�R�DFHSWDGD�SRU�HO�
OHJLVODGRU�HQ�HO�RUGHQDPLHQWR�OHJDO�FRPR�XQD�PRGDOLGDG�
IDPLOLDU��FULWHULR�TXH�GHEH�VHU�DGPLWLGR��HQ�ORV�FDVRV�FRPR�
HO�GH�OD�HVSHFLH��VLHPSUH�\�FXDQGR�HVD�XQLµQ�VH�HQFXHQWUH�
UHYHVWLGD�GH�GHWHUPLQDGDV�FDUDFWHU¯VWLFDV�SUHFLVDGDV�HQ�OD�
FLWDGD�VHQWHQFLD�

/D�6XSUHPD�&RUWH�GH� -XVWLFLD�HVWDEOHFLµ�FRQVHFXHQFLDV�QRUPDWLYDV�
TXH�QR�HVWDEDQ�H[SUHVDV�HQ�OD�OH\��6LQ�HPEDUJR��FRPR�OD�OH\�\D�UHJXODED�
VLWXDFLRQHV�GH�FRQLFWR�HQWUH�SDUHMDV�FRQVHQVXDOHV�\�WDPEL«Q�SURWHJ¯D�D�OD�
PXMHU�HQ�HO�PDUFR�GH�WDOHV�UHODFLRQHV��OD�6XSUHPD�&RUWH�DVXPH�TXH�HVWDED�
DPSDUDQGR�D�ODV�IDPLOLDV�GH�KHFKR�\��SRU�WDQWR��D�OD�XQLµQ�FRQVHQVXDO��

/R�UHOHYDQWH�GH�HVWD�GHFLVLµQ��TXH�OXHJR�KD�VLGR�DVXPLGD�SRU�HO�7UL�
EXQDO�&RQVWLWXFLRQDO�HQ�VX�6HQWHQFLD�Q¼P��7&����������GHO���GH�PD\R�
GH�������OOHY£QGROD�D�VXV�¼OWLPDV�FRQVHFXHQFLDV��\�SRU�WDQWR��UHGHQLHQGR�
HO�FRQFHSWR�GH�IDPLOLD�GH�KHFKR��DKRUD�EDMR�HO�DPSDUR�GH�OD�&RQVWLWXFLµQ�
GH�������HV�SUHFLVDPHQWH��OD�FRQYDOLGDFLµQ�GH�W¯PLGRV�HVIXHU]RV�SRU�UHFR�
QRFHU�HIHFWRV�MXU¯GLFRV�\�GDU�DPSDUR�QRUPDWLYR�D�ODV�XQLRQHV�GH�KHFKR��
XQ�IHQµPHQR�VRFLDO�FXDQWLWDWLYDPHQWH�GRPLQDQWH��SHUR�PDUJLQDGR�SRU�OD�
OHJLVODFLµQ�HQ�WRGR�HO�SURFHVR�KLVWµULFR�GH�IRUPDFLµQ�VRFLDO�GRPLQLFDQD���

/DV�XQLRQHV�GH�KHFKR�QR�VRQ�XQD�UHDOLGDG�FUHDGD�SRU�HO�OHJLVODGRU�
QL�SRU�HO�MXH]��FRPR�QR�OR�HUD�OD�FRQGLFLµQ�GH�SHUVRQDV�GH�ORV�QHJURV�HQ�
(VWDGRV�8QLGRV��FRQVWLWX\HQ�XQD�UHDOLGDG�TXH�KD�RUHFLGR�DO�PDUJHQ�GH�
OD�OHJLVODFLµQ�\�GHO�GHUHFKR��D�SHVDU�GH�OD�SULPHUD�\�HQ�SURFXUD�GH�HVWH���
(Q�HIHFWR��OD�FRH[LVWHQFLD�GH�PDWULPRQLRV�\�XQLRQHV�FRQVHQVXDOHV�HV�XQR�
GH�ORV�UDVJRV�GLVWLQWLYRV�GHO�SDWUµQ�GH�QXSFLDOLGDG�GH�/DWLQRDP«ULFD�\�HO�
&DULEH��4XLORGU£Q��������'H�9RV��������&DVWUR�0DUW¯Q��������)XVVHOO�\�
3DOORQL���������(Q�DOJXQRV�SD¯VHV�FRPR�&RORPELD��5HS¼EOLFD�'RPLQLFDQD��
(O�6DOYDGRU��+RQGXUDV��1LFDUDJXD�R�3DQDP£��HO�Q¼PHUR�GH�XQLRQHV�FRQVHQ�
VXDOHV�HV�LQFOXVR�VXSHULRU�DO�GH�PDWULPRQLRV�IRUPDOHV�HQWUH�ODV�PXMHUHV�HQ�
HGDG�UHSURGXFWLYD��$XQTXH�HQ�WRGRV�ORV�SD¯VHV�ODWLQRDPHULFDQRV�FRH[LVWHQ�
ODV�XQLRQHV�PDWULPRQLDOHV�\�FRQVHQVXDOHV��HO�SHVR�GH�HVWDV�¼OWLPDV�YDU¯D�
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FRQVLGHUDEOHPHQWH��GHO������HQ�&KLOH�DO������HQ�5HS¼EOLFD�'RPLQLFDQD��
(O�FHQVR�GH������UHYHOD�TXH�HOܓ������GH�OD�SREODFLµQ�GH����\�P£V�D³RV�
HQ�5HS¼EOLFD�'RPLQLFDQD�VH�HQFRQWUDED�HQ�XQLµQ�FRQVHQVXDO��SRUFHQWDMH�
TXH�GXSOLFD�OD�FDQWLGDG�GH�PDWULPRQLRV��TXH�UHSUHVHQWDEDQ�HOܠ�����GH�
ODV�XQLRQHV��3RU�WDQWR��HO�UHFRQRFLPLHQWR�HQ�XQ�SULQFLSLR�MXULVSUXGHQFLDO�\�
DKRUD�FRQVWLWXFLRQDO�GH�HIHFWRV�OHJDOHV�D�OD�XQLµQ�FRQVHQVXDO��FRPR�XQLµQ�
GH�KHFKR�\�GHUHFKRV�FRQVHFXHQWHV�D�OD�PXMHU�HQ�HVWD�UHODFLµQ�\��FDEU¯D�GHFLU��
D�ODV�SDUHMDV�HQ�HVWDV�XQLRQHV��IXH�\�VLJXH�VLHQGR�XQ�HMHPSOR�GH�DFWXDFLµQ�
D\HU�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�\�KR\�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
FRPR�DJHQWH�GH�FDPELR�VRFLDO��FRPR�PRWRU�TXH�OHJLWLPD��DDQ]D�\�PRWRUL]D�
R�SURPXHYH�HVWRV�FDPELRV�VRFLDOHV�\�FXOWXUDOHV�HQ�VX�HQWRUQR�

$TXHOOD�VHQWHQFLD�IXH�DVXPLGD�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�OD�
VHQWHQFLD�DQWHV�UHIHULGD��FRPR�RWUD�GDGD�SRU�OD�&£PDUD�&LYLO�\�&RPHUFLDO�
GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�HQ�IHFKD����GH�RFWXEUH�GH�������FX\D�
GRFWULQD� HV� UHIRU]DGD� SRU� HO�7ULEXQDO�&RQVWLWXFLRQDO� HQ�XQD� VHQWHQFLD�
��LHJR�(��/µSH]�0HGLQD��(O�GHUHFKR�GH�ORV�MXHFHV'��قUHFRQFHSWXDOL]DGRUDف
������\��XQ�WDQWR��PDQLSXODWLYD��GDGR�TXH�VXVWLWX\H�HO�FRQWHQLGR�GH�XQD�
GLVSRVLFLµQ�QRUPDWLYD�SDUD�DWULEXLUOH�XQ�VLJQLFDGR�FRQVWLWXFLRQDOPHQWH�
Y£OLGR��FRQ�HO�SURSµVLWR�GH�LQFOXLU�HQ�HO�FRQWHQLGR�GHO�DUW¯FXOR�����GH�OD�
/H\�1R�������2UJ£QLFD�GH�ODV�)XHU]DV�$UPDGDV��XQ�FRQWHQLGR�TXH�OH�KLFLHUD�
FRQIRUPH�FRQ�HO�$UW�����GH�OD�&RQVWLWXFLµQ��HQ�WDQWR�GLFH�TXH��D�XQLµQ/ف�
VLQJXODU�\�HVWDEOH�HQWUH�XQ�KRPEUH�\�XQD�PXMHU��OLEUHV�GH�LPSHGLPHQWR�
PDWULPRQLDO��TXH�IRUPDQ�XQ�KRJDU�GH�KHFKR��JHQHUD�GHUHFKRV�\�GHEHUHV�
HQ�VXV�UHODFLRQHV�SHUVRQDOHV�\�SDWULPRQLDOHV��GH�FRQIRUPLGDG�FRQ�OD�OH\ق��

(O�7ULEXQDO�&RQVWLWXFLRQDO�GLVSXVR�TXH�D�SDUWLU�GH�HQWRQFHV��HO�DUW¯FXOR�
����GH�OD�FLWDGD�OH\��GHED�LQWHUSUHWDUVH�GHO�PRGR�VLJXLHQWH�

7HQGU£� GHUHFKR� D� SHQVLµQ� HO� R� OD� VREUHYLYLHQWH� GH� XQ�
PDWULPRQLR�R�GH�XQD�XQLµQ�PDULWDO�GH�KHFKR�FRQ�SRU�OR�
PHQRV�XQ�D³R�GH�GXUDFLµQ��VDOYR�HO�FDVR�GH�TXH�KD\DQ�
HQJHQGUDGR�KõRV�R�TXH�HO�IDOOHFLPLHQWR�KXELHUH�VLGR�FDX�
VDGR�SRU�XQ�DFFLGHQWH�R�SRU�ODV�FDXVDOHV�GHO�DUW¯FXORܖ���

(Q�VX�FRUWD�H[LVWHQFLD��HO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR�KD�GH�
VDUUROODGR�XQD�DSUHFLDEOH�FDQWLGDG�GH�GHFLVLRQHV��DOFDQ]DQGR�D�HVWD�IHFKD�
XQDVܔ����(Q�HOODV�KD�GHPRVWUDGR�FLHUWD�YRFDFLµQ�SDUD�DVXPLU�XQ�SDSHO�
DFWLYR�HQ�OD�SURPRFLµQ�GH�FDPELRV�VRFLDOHV�D�SDUWLU�GHO�PDUFR�QRUPDWLYR�
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TXH�OH�RHFH�XQ�RUGHQDPLHQWR�MXU¯GLFR��TXH�KD�FRQWHPSODGR�ORV�P£V�UHOH�
YDQWHV�DYDQFHV�TXH�DWHVRUD�OD�MXVWLFLD�FRQVWLWXFLRQDO�GHO�PXQGR�RFFLGHQWDO��

/R�TXH�SXHGH�GHQLU�DO�7ULEXQDO�&RQVWLWXFLRQDO�D�SDUWLU�GH�OD�H[SH�
ULHQFLD�FRPSDUDGD�\�GH�ODV�GLVSRVLFLRQHV�GHO�RUGHQDPLHQWR�FRQVWLWXFLRQDO�
GRPLQLFDQR��VRQ�ODV�SRWHQFLDOLGDGHV�TXH�HO�RUGHQDPLHQWR�OH�RHFH��GDGR��
TXH�VX�HVFDVR�WLHPSR�GH�WUDEDMR�DXQ�QR�SHUPLWH�YDORUDFLRQHV�GHQLWLYDV�
VREUH�VX�ODERU�MXULVGLFFLRQDO��6LQ�HPEDUJR��HO�RUGHQDPLHQWR�OH�DWULEX\H�
FRPR�PLVLµQ�OD�GHف�JDUDQWL]DU�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��OD�GHIHQVD�
GHO�RUGHQ�FRQVWLWXFLRQDO�\�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق��
OR�TXH�LPSOLFD�XQD�FRPSHWHQFLD�JHQ«ULFD�VXFLHQWHPHQWH�DPSOLD�\�DELHUWD�
SDUD�DVHJXUDU�XQD�SURWHFFLµQ�SOHQD�GH�GHUHFKR�\�OLEHUWDGHV�HQ�WDOHV�£PELWRV�
GH�FRPSHWHQFLD��0£V�DXQ��OH�DWULEX\H�D�VXV�UHVROXFLRQHV�HO�FDU£FWHU�GHف�GH�
FLVLRQHV�GHQLWLYDVق�H�LUUHYRFDEOHV�\��GLVSRQH�TXH�ODV�PLVPDVف�FRQVWLWX\HQ�
SUHFHGHQWHV�YLQFXODQWHV�SDUD�ORV�SRGHUHV�S¼EOLFRV�\�WRGRV�ORV�µUJDQRV�GHO�
(VWDGR��$GHP£V��JR]D�GH�DXWRQRP¯D�DGPLQLVWUDWLYD�\�SUHVXSXHVWDULDق�

)LQDOPHQWH��OD�OH\�OH�DWULEX\H�FRPSHWHQFLD�H[SUHVD�SDUD�DGRSWDU�VHQWHQ�
FLDV�PDQLSXODWLYDV��HQXPHUDQGR�HQWUH�HVWDV�FRPR�VHQWHQFLDV�LQWHUSUHWDWLYDV��
VHQWHQFLDV�VXVWLWXWLYDV��DGLWLYDV�R�GH�FXDOTXLHU�RWUR�FDU£FWHU�UHFRQRFLGR�HQ�OD�
SU£FWLFD�FRQVWLWXFLRQDO�FRPSDUDGD��7DPEL«Q��VX�OH\�RUJ£QLFD�GHVDUUROOD�XQRV�
SULQFLSLRV�TXH�FRPR�ORV�GH�HFDFLD�\�GH�RFLRVLGDG��OH�UHFRQRFHQ�SRGHUHV�
H[FHSFLRQDOHV�SDUD�LQWHJUDU�QRUPDV�MXU¯GLFDV��KDFHU�SUHYDOHFHU�OD�VXSUHPDF¯D�
\�HO�FRQWHQLGR�GH�OD�&RQVWLWXFLµQ�\�SDUD�TXH��FRQIRUPH�DO�SULQFLSLR�LXUD�
QRYLW�FXULD��\�D�ODV�SRWHVWDGHV�TXH�OH�VRQ�H[SUHVDPHQWH�FRQIHULGDV��FRPR�D�
WRGR�MXH]�FRQVWLWXFLRQDO��SXHGD�DGRSWDU�GH�RFLR��FRPR�JDUDQWH�GH�OD�WXWHOD�
MXGLFLDO�HIHFWLYDف��ODV�PHGLGDV�UHTXHULGDV�SDUD�JDUDQWL]DU�OD�VXSUHPDF¯D�FRQV�
WLWXFLRQDO�\�HO�SOHQR�JRFH�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��DXQTXH�QR�KD\DQ�
VLGR�LQYRFDGDV�SRU�ODV�SDUWHV�R�ODV�KD\DQ�XWLOL]DGR�HUUµQHDPHQWHق�

$�WRGR�HVWR�VH�XQH�HO�FDU£FWHU�DELHUWR�GH�OD�&RQVWLWXFLµQ��DSXQWDODGR�
SRU�ORV�DUW¯FXORV���\���GH�VX�OH\�RUJ£QLFD�\�OD�GLPHQVLµQ�D[LROµJLFD�R�YDORUD�
WLYD�GH�OD�&RQVWLWXFLµQ�FRQ�WRGD�VX�FDUJD�GH�YDORUHV�\�SULQFLSLRV�JHQHUDOHV��
FRPR�OLEHUWDG��LJXDOGDG��MXVWLFLD��GLJQLGDG��(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�
GHUHFKR���TXH��FRPR�VH�KD�GLFKR��QR�VROR�VXSRQHQ�O¯PLWHV�SDUD�HO�SRGHU�\�
XQD�H[LJHQFLD�GH�SURWHFFLµQ�JDUDQW¯D�\�SURPRFLµQ��TXH�HQFLHUUDQ�XQ�JUDQ�
Q¼PHUR�GH�REOLJDFLRQHV�SUHVWDFLRQDOHV��FX\D�ODERU�GH�JDUDQW¯D�SUR\HFWD�
DO�7&�FRPR�XQ�YHUGDGHUR�SURPRWRU�GH�FDPELRV�VRFLDOHV�\�VXSRQHQ�XQD�
DXWROLPLWDFLµQ�GHO�(VWDGR�HQ�PDWHULD�SUHVXSXHVWDULD�SDUD�JDUDQWL]DU�XQ�
P¯QLPR�YLWDO�HQ�ODV�FRQGLFLRQHV�GH�H[LVWHQFLD�GH�ORV�VHUHV�KXPDQRV��



Dr. José Darío Suárez

/LFHQFLDGR�HQ�'HUHFKR�HJUHVDGR�GH�OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�0D�
GUH�\�0DHVWUD��38&00���5HFLQWR�GH�6DQWLDJR��'LULJH�VX�SURSLR�EXIHWH�GHVGH�
HO�D³R�������FRQ�VHGH�HQ�OD�FLXGDG�GH�6DQWLDJR�GH�ORV�&DEDOOHURV��+D�UHDOL]DGR�
HVWXGLRV�GH�SRVJUDGR�HQ�HO�£UHD�GH�'HUHFKR�6RFLDO�HQ�OD�3RQWLFLD�8QLYHUVLGDG�
&DWµOLFD�0DGUH�\�0DHVWUD��38&00���+D�VLGR�SURIHVRU�GHO�'HSDUWDPHQWR�GH�
&LHQFLD�-XU¯GLFDV�GH�OD�38&00�GHVGH������\�DXWRU�GH�YDULDV�REUDV�\�HQVD\RV��
6H�KD�GHVHPSH³DGR�FRPR�MXH]�HQ�HO�PXQLFLSLR�6DQWLDJR�\�FRPR�VHFUHWDULR�GH�OD�
-XQWD�0XQLFLSDO�(OHFWRUDO�GH�6DQWLDJR��DGHP£V�GH�GHVHPSH³DUVH�FRPR�PLHPEUR�
GH�GLYHUVRV�FRPLW«V�GHQWUR�GH�OD�38&00��

)XH�GHVLJQDGR�SRU�'HFUHWR�1R������GHO�3RGHU�(MHFXWLYR�FRPR�PLHPEUR�
GH�OD�&RPLVLµQ�(QFDUJDGD�GH�$FWXDOL]DU�HO�&µGLJR�3HQDO�'RPLQLFDQR�HQ�HO�D³R�
�����\�HQ�HO�D³R������FRPR�PLHPEUR�GH�OD�FRPLVLµQ�GH�MXULVWDV�TXH�HODERUµ�
HO�DQWHSUR\HFWR�GH�5HIRUPD�GH�OD�QXHYD�&RQVWLWXFLµQ�GRPLQLFDQD��WDPEL«Q�SRU�
GHFUHWR�GHO�3RGHU�(MHFXWLYR�
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prof. josé Darío suárez

I. Misión de la jurisdicción constitucional 

6LQ�OXJDU�D�GXGDV�TXH�HO�VLVWHPD�GH�MXVWLFLD��HQ�JHQHUDO��QR�VROR�SXHGH��
VLQR�TXH�GHEH�JHQHUDU�FDPELRV�VRFLDOHV�FXDQGR�ORV�GHP£V�SRGHUHV�
VRQ�UHQXHQWHV�D�HPSUHQGHUORV�

(VWD� FXHVWLµQ�HV�P£V�SDWHQWH�HQ� OD� MXULVGLFFLµQ�FRQVWLWXFLRQDO� D� OD�
FXDO�FRPSHWH�OD�HOHYDGD�WDUHD�GH�WRPDU�ODV�PHGLGDV�QHFHVDULDV�GHVWLQDGDV�
D�DVHJXUDU�OD�YLJHQFLD�GH�OD�&RQVWLWXFLµQ�FRPR�OH\�IXQGDPHQWDO�GHO�(VWDGR�
\�SDUD�DV¯�GDU�HIHFWLYLGDG�D�ODV�GLVWLQWDV�QRUPDV�\�SULQFLSLRV�FRQWHQLGRV�
HQ�HOOD�

(VWD�DFWXDFLµQ�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�FRPR�PRWRU�GH�FDPELRV�
HV�P£V�DSUHPLDQWH�FXDQGR�ORV�SRGHUHV�S¼EOLFRV�VH�PXHVWUDQ�LPSRWHQWHV�
R�QR�HVW£Q�GLVSXHVWRV�D�LPSXOVDU�ORV�PHFDQLVPRV�GH�FDPELRV�VRFLDOHV�

1XHVWUD�&DUWD�6XVWDQWLYD�DWULEX\H�DO�µUJDQR�FRQVWLWXFLRQDO�OD�PLVLµQ�QR�
VROR�GH�JDUDQWL]DU�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��VLQR�WDPEL«Q�OD�GHIHQVD�
GHO�RUGHQ�FRQVWLWXFLRQDO�\�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV���

/D�GRFWULQD�DWULEX\H�GRV�SRVLEOHV�UROHV�D�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��
$��IXQJLU�FRPR�DJHQWH�FRQYDOLGDQWH�GH�XQ�FDPELR�VRFLDO�\�%��DFWXDU�FRPR�
DJHQWH�SURPRWRU�R�LQGXFWRU�GHO�FDPELR�VRFLDO�

A) La jurisdicción constitucional como agente convalidante de 
un cambio social 

(VWD�SRVLFLµQ�FRPSRUWD�XQD�DFWLWXG�GH�DFRPSD³DPLHQWR�\�GH�FRQ�
UPDFLµQ�FRQVWLWXFLRQDO�GH�DOJ¼Q�DVSHFWR�\D�UHDOL]DGR�SRU� ORV�SRGHUHV�
�ܐ $UW������GH�OD�&RQVWLWXFLµQ�
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S¼EOLFRV��(Q�HO�HMHUFLFLR�GH�HVWH�URO��HO�µUJDQR�FRQVWLWXFLRQDO�VH�H[SUHVD�
UHQXQFLDQGR�D�FDOLFDU�XQD�FXHVWLµQ�FRPR�LQFRQVWLWXFLRQDO�PDQLIHVW£Q�
GRVH�GH�PDQHUD�H[SO¯FLWD�R�LPSO¯FLWD��'LFKR�GH�RWUR�PRGR��OD�MXULVGLFFLµQ�
FRQVWLWXFLRQDO�VH�DEVWLHQH�GH�H[SUHVDU�OD�LQFRQVWLWXFLRQDOLGDG�SRUTXH�OR�
HVWLPD�FRQVWLWXFLRQDO�EDMR�OD�SUHPLVD�GH�TXH�FRLQFLGH�FRQ�OD�&RQVWLWXFLµQ�

(Q�HVWRV�FDVRV�QRUPDOPHQWH�HQ�OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�VH�RSHUD�
XQ�FDPELR�GH�FULWHULR�DO�FRQVLGHUDU�FRPR�FRQVWLWXFLRQDOHV�OH\HV�TXH�DQWH�
ULRUPHQWH�KDE¯D�FDOLFDGR�FRPR�LQFRQVWLWXFLRQDOHV��OR�TXH�SXHGH�RFDVLRQDU�
VHULRV�\�JUDYHV�SUREOHPDV�QR�VRODPHQWH�MXU¯GLFRV�VLQR�WDPEL«Q�HFRQµPLFRV��
$TX¯�SXHGHQ�LQFOXLUVH�WDPEL«Q�ORV�FDPELRV�GH�FULWHULRV�MXULVSUXGHQFLDOHV�TXH�
LPSOLFDQ�XQD�LQYROXFLµQ�HQ�OD�LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ��FRPR�HV�HO�
FDVR�GH�OD�YDULDFLµQ�HQ�HO�FRQFHSWR�GH�SDUWH�LQWHUHVDGD�SRU�OD�6XSUHPD�&RUWH�
GH�-XVWLFLD�FXDQGR�HUD�FRPSHWHQWH�SDUD�FRQRFHU�HQ�¼QLFD�LQVWDQFLD�VREUH�OD�
FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV��D�LQVWDQFLDV�GHO�3RGHU�(MHFXWLYR��GH�XQR�GH�
ORV�SUHVLGHQWHV�GH�ODV�&£PDUDV�GHO�&RQJUHVR�1DFLRQDO�R�GH�SDUWH�LQWHUHVDGD�

(Q�HIHFWR��SRU�GHFLVLµQ�GHO���GH�DJRVWR�GH�������SRU�SULPHUD�YH]�HQ�
5HS¼EOLFD�'RPLQLFDQD��OD�6XSUHPD�&RUWH�GH�-XVWLFLD�GHQLµ�HO�FULWHULR�GH�
��VH³DODQGR�DO�UHVSHFWR��TXH�VL�ELHQ�HV�FLHUWR�TXH�HO�DUW¯FXORقSDUWH�LQWHUHVDGDف
����LQFLVR����GH�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�PHQFLRQDED�VROR�D�ODV�OH\HV�
FRPR�HO�REMHWR�GH�OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�SRU�Y¯D�GLUHFWD�DQWH�
OD�6XSUHPD�&RUWH�GH�-XVWLFLD��OR�TXH�KD�VHUYLGR�GH�EDVH�SDUD�OD�SRVLFLµQ�
KDVWD�DKRUD�PDQWHQLGD�� UHVWULQJLGD�D� ORV�DFWRV�SURSLDPHQWH� OHJLVODWLYRV�
GHO�&RQJUHVR�1DFLRQDO��QR�HV�PHQRV�YDOHGHUR�TXH�FXDQGR�HO�DUW¯FXOR����
GH�OD�PLVPD�&RQVWLWXFLµQ�SURFODPDED�TXH�VRQ�QXORV�GH�SOHQR�GHUHFKR�
WRGD�OH\��GHFUHWR��UHVROXFLµQ�R�DFWR�FRQWUDULRV�D�HVWD�&RQVWLWXFLµQ��HVW£�
GDQGR�DSHUWXUD�LQGXGDEOHPHQWH�DO�VLVWHPD�GH�FRQWURO�GLIXVR�GH�OD�FRQVWL�
WXFLRQDOLGDG��R�VHD��HO�TXH�RSHUD�PHGLDQWH�OD�H[FHSFLµQ�GH�LQFRQVWLWXFLR�
QDOLGDG�HQ�HO�FXUVR�GH�XQD�FRQWURYHUVLD�MXGLFLDO�HQWUH�SDUWHV��FRPR�PHGLR�
GH�GHIHQVD��TXH�DO�FRQVDJUDU�OD�$VDPEOHD�5HYLVRUD�GH�OD�&DUWD�0DJQD�HQ�
������HO�VLVWHPD�GHO�FRQWURO�FRQFHQWUDGR�GH�OD�FRQVWLWXFLRQDOLGDG��DO�DEULU�
OD�SRVLELOLGDG�GH�TXH�HO�3RGHU�(MHFXWLYR��ORV�SUHVLGHQWHV�GH�ODV�F£PDUDV�GHO�
&RQJUHVR�1DFLRQDO�R�XQD�SDUWH�LQWHUHVDGD��SXGLHUDQ�DSRGHUDU�GLUHFWDPHQWH�
D�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�SDUD�FRQRFHU�GH�OD�FRQVWLWXFLRQDOLGDG�GH�
ODV�OH\HV��HV�HYLGHQWH�TXH�QR�HVW£�DOXGLHQGR�D�OD�OH\�HQ�VHQWLGR�HVWULFWR��
HVWR�HV��D�ODV�GLVSRVLFLRQHV�GH�FDU£FWHU�JHQHUDO�\�DEVWUDFWR�DSUREDGDV�SRU�
HO�&RQJUHVR�1DFLRQDO�\�SURPXOJDGDV�SRU�HO�3RGHU�(MHFXWLYR��VLQR�D�OD�
QRUPD�VRFLDO�REOLJDWRULD�TXH�HPDQH�GH�FXDOTXLHU�µUJDQR�GH�SRGHU�UHFR�
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QRFLGR�SRU�OD�&RQVWLWXFLµQ�\�ODV�OH\HV��SXHV��DSDUWH�GH�TXH�HO�DUW¯FXOR����
GH�OD�&RQVWLWXFLµQ�QR�KDFH�H[FHSFLµQ�QL�GLVWLQFLµQ�DO�FLWDU�ORV�DFWRV�GH�
ORV�SRGHUHV�S¼EOLFRV�TXH�SXHGHQ�VHU�REMHWR�GH�XQD�DFFLµQ�HQ�QXOLGDG�R�
LQFRQVWLWXFLRQDOLGDG��OD�6XSUHPD�&RUWH�GH�-XVWLFLD��FRPR�JXDUGLDQD�GH�OD�
&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�\�GHO�UHVSHWR�GH�ORV�GHUHFKRV�LQGLYLGXDOHV�\�
VRFLDOHV�FRQVDJUDGRV�HQ�HOOD��HVWDED�HQ�HO�GHEHU�GH�JDUDQWL]DU��D�WRGD�SHU�
VRQD��D�WUDY«V�GH�OD�DFFLµQ�GLUHFWD��VX�GHUHFKR�D�HULJLUVH�HQ�FHQWLQHOD�GH�
OD�FRQIRUPLGDG�GH�ODV�OH\HV��GHFUHWRV��UHVROXFLRQHV�\�DFWRV�HQ�YLUWXG�GHO�
SULQFLSLR�GH�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ�

(Q� FRQVHFXHQFLD�� OD� 6XSUHPD�&RUWH� GH� -XVWLFLD� FRQVLGHUµ� TXH� HQ�
DUPRQ¯D�FRQ�HO�(VWDGR�GH�GHUHFKR�TXH�RUJDQL]D�OD�&RQVWLWXFLµQ�GH�OD�5H�
S¼EOLFD�\�ORV�SULQFLSLRV�TXH�OH�VLUYLHURQ�GH�IXQGDPHQWR�DO�FRQVWLWXLUVH�OD�
VRFLHGDG�GRPLQLFDQD�HQ�QDFLµQ�OLEUH�H�LQGHSHQGLHQWH��HQWUH�HOORV�HO�VLVWHPD�
GH�FRQWURO�GH�OD�FRQVWLWXFLRQDOLGDG�SRU�Y¯D�GH�H[FHSFLµQ��FRQ�HO�GHUHFKR�
D�GHPDQGDU�OD�LQFRQVWLWXFLRQDOLGDG�GH�OD�OH\�SRU�Y¯D�GLUHFWD�GHEH�HQWHQ�
GHUVH�SRUف�SDUWH�LQWHUHVDGDق�DTXHOOD�TXH�JXUH�FRPR�WDO�HQ�XQD�LQVWDQFLD��
FRQWHVWDFLµQ�R�FRQWURYHUVLD�GH�FDU£FWHU�DGPLQLVWUDWLYR�R�MXGLFLDO��R�FRQWUD�
OD�FXDO�VH�UHDOLFH�XQ�DFWR�SRU�XQR�GH�ORV�SRGHUHV�S¼EOLFRV��EDVDGR�HQ�XQD�
GLVSRVLFLµQ�OHJDO��SUHWHQGLGDPHQWH�LQFRQVWLWXFLRQDO��R�TXH�MXVWLTXH�XQ�
LQWHU«V�OHJ¯WLPR��GLUHFWR�\�DFWXDO��MXU¯GLFDPHQWH�SURWHJLGR��R�TXH�DFW¼H�
FRPR�GHQXQFLDQWH�GH�OD�LQFRQVWLWXFLRQDOLGDG�GH�OD�OH\��GHFUHWR��UHVROXFLµQ�
R�DFWR��SDUD�OR�FXDO�VH�UHTXHULU£�TXH�OD�GHQXQFLD�VHD�JUDYH�\�VHULD�

6LQ�HPEDUJR��GLH]�D³RV�GHVSX«V��SRU�VHQWHQFLD�GHO����GH�GLFLHPEUH�GH�
������OD�PLVPD�6XSUHPD�&RUWH�GH�-XVWLFLD��HQ�RFDVLµQ�GH�XQ�FRQWUDWR�GH�
FRQVWUXFFLµQ�GH�REUDV�SULRULWDULDV�SDUD�HO�(VWDGR�VXVFULWR�SRU�HO�*RELHUQR�
GRPLQLFDQR�FRQ�OD�6XQ�/DQG�&RUSRUDWLRQ��FRQVLGHUµ�TXH�VLHQGR�XQD�SR�
WHVWDG�H[FOXVLYD�GHO�6HQDGR�GH�OD�5HS¼EOLFD�\�GH�OD�&£PDUD�GH�'LSXWDGRV�
DSUREDU�R�QR�HO�SU«VWDPR�D�TXH�VH�FRQWUDHQ�ODV�DFFLRQHV�HQ�LQFRQVWLWXFLR�
QDOLGDG�HQ�FXHVWLµQ��VRODPHQWH�ORV�SUHVLGHQWHV�GH�HVDV�F£PDUDV�SXHGHQ�VHU�
FRQVLGHUDGRV��DO�WHQRU�GHO�DUW¯FXOR����LQFLVR����GH�OD�&RQVWLWXFLµQ�GH�OD�
5HS¼EOLFD��FRPR�SDUWH�LQWHUHVDGD�\�SRU�OR�WDQWR��FRQ�FDOLGDG�SDUD�HMHUFHU�
GLFKD�DFFLµQ��UHVXOWD�REYLR�TXH�ORV�LPSHWUDQWHV�QR�RVWHQWDQ�OD�FDOLGDG�GH�
SUHVLGHQWHV�GH�ODV�F£PDUDV�OHJLVODWLYDV��VLWXDFLµQ�HVSHF¯FDPHQWH�SUHYLVWD�
HQ�HO�DUW¯FXOR����GH�OD�&DUWD�)XQGDPHQWDO��SDUD�SRGHU�HMHUFHU�Y£OLGDPHQWH�
ODV�DFFLRQHV�HQ�LQFRQVWLWXFLRQDOLGDG�GH�TXH�VH�WUDWD��SRU�OR�TXH�DO�QR�WHQHU�
ORV�LPSHWUDQWHV�HVD�FRQGLFLµQ��SURFHGH�TXH�GLFKDV�DFFLRQHV�VHDQ�GHFODUDGDV�
LQDGPLVLEOHV�SRU�IDOWD�GH�FDOLGDG�
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$TX¯� WLHQHQ� FDELGD� WDPEL«Q� ORV� FULWHULRV� MXULVSUXGHQFLDOHV� TXH� VH�
RULHQWDQ� SRU� XQD� LQWHUSUHWDFLµQ� TXH� WLHQH� XQ� FDU£FWHU� UHGXFWLYR� HQ� OD�
LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ�

7DO�HV�HO�FDVR�GH�OD�6HQWHQFLD�Q¼P��7&���������GHO�7ULEXQDO�&RQVWLWX�
FLRQDO�HQ�OD�TXH�DUPD�TXH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�QR�HV�FRPSHWHQWH�
SDUD�FRQRFHU�ODV�DFFLRQHV�HQ�LQFRQVWLWXFLRQDOLGDG�FRQWUD�ORV�DFWRV�GLFWDGRV�
SRU�OD�$GPLQLVWUDFLµQ�\�TXH�DO�DFFLRQDQWH�FRQWUD�HVWH�WLSR�GH�DFWRV�OH�FR�
UUHVSRQGH�DWDFDUORV�DQWH�OD�MXULVGLFFLµQ�FRQWHQFLRVR�DGPLQLVWUDWLYD��6HJ¼Q�
HO�7ULEXQDO�&RQVWLWXFLRQDOف��OD�LPSXJQDFLµQ�GH�ORV�DFWRV�DGPLQLVWUDWLYRV�
SRU�UD]µQ�GH�VX�LQFRQVWLWXFLRQDOLGDG�HV�XQD�FRPSHWHQFLD�GH�ORV�WULEXQDOHV�
GH�OD�MXULVGLFFLµQ�FRQWHQFLRVR�DGPLQLVWUDWLYD�\�QR�SXHGH�FRUUHVSRQGHU�D�OD�
MXULVGLFFLµQ�FRQVWLWXFLRQDOق��(Q�FRQVHFXHQFLDف��HV�HO�IXHUR�DGPLQLVWUDWLYR�
HO�FRPSHWHQWH�SDUD�GLULPLU�FXHVWLRQHV�TXH�KDQ�WHQLGR�VX�RULJHQ�HQ�DFWRV�
DGPLQLVWUDWLYRV�HMHUFLGRV�SRU�PDQGDWR�GH�OD�OH\��\�HV�DO�7ULEXQDO�&RQWHQ�
FLRVR�$GPLQLVWUDWLYR�DO�TXH�FRUUHVSRQGH�H[DPLQDU�OD�FXHVWLµQق��

B) La jurisdicción constitucional como agente promotor de 
cambio social 

(Q�HVWD�SRVLFLµQ�OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�DGRSWD�XQ�URO�R�FRQ�
GXFWD�DFWLYD�\�YDQJXDUGLVWD�SURSRUFLRQDQGR�OD�PXWDFLµQ�FRQVWLWXFLRQDO�\�
FRQ�HOOR�DGHODQW£QGRVH�HQ�VX�DFFLRQDU�D�ORV�SRGHUHV�S¼EOLFRV�FO£VLFRV��(OOD�
DVXPH�HO�SDSHO�GH�O¯GHU��FRQYLUWL«QGRVH�HQ�DFWRU�SULQFLSDO�FRPR�DJHQWH�
SURPRWRU�GHO�FDPELR�VRFLDO��HFRQµPLFR��UHOLJLRVR��FXOWXUDO�\�HGXFDWLYR�

/D�DFWXDO�YLJHQWH�&RQVWLWXFLµQ�GRPLQLFDQD�FRQVDJUD�HQ�VX�DUW¯FXOR�����
QXPHUDOHV���\���TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�SRU�HOOD�UHFRQRFLGRV�QR�
WLHQHQ�FDU£FWHU�OLPLWDWLYR��SRU�OR�TXH�QR�H[FOX\HQ�RWURV�GHUHFKRV�\�JDUDQ�
W¯DV�GH�LJXDO�QDWXUDOH]D�H�LJXDOPHQWH�RWRUJD�MHUDUTX¯D�FRQVWLWXFLRQDO�D�ORV�
FRQYHQLRV�LQWHUQDFLRQDOHV�VXVFULWRV�\�UDWLFDGRV�SRU�HO�(VWDGR�GRPLQLFDQR�
HQ�PDWHULD�GH�GHUHFKRV�KXPDQRV�

'H�HVWH�PRGR�HO�FRQVWLWX\HQWH�GRPLQLFDQR�DGRSWD�OD�GRFWULQD�GH�ORV�
GHUHFKRV�LPSO¯FLWRV�HQ�VX�GREOH�YHUWLHQWH�GH�GHUHFKRV�LPSO¯FLWRV�GHULYDGRV�
GH�RWURV�GHUHFKRV�IXQGDPHQWDOHV�R�GH�YDORUHV�FRQVWLWXFLRQDOHV�\�ORV�GHUH�
FKRV�LPSO¯FLWRV�HVWDEOHFLGRV�HQ�SDFWRV��WUDWDGRV�R�FRQYHQLRV�LQWHUQDFLRQDOHV�
VXVFULWRV�\�UDWLFDGRV�SRU�HO�(VWDGR�GRPLQLFDQR�

/R�PLVPR�SXHGH�GHFLUVH�GH�OD�KLVWµULFD�UHVROXFLµQ�GH�OD�6XSUHPD�&RUWH�
GH�-XVWLFLD�GLFWDGD�HQ�HO�D³R������SRU�OD�FXDO�GHQLµ�HO�SURFHGLPLHQWR�D�
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VHJXLU�HQ�PDWHULD�GH�DPSDUR��VX�IXQGDPHQWR�OHJDO��FRQGLFLRQHV�GH�DGPL�
VLELOLGDG�\�DOFDQFHV��VXSOLHQGR�HO�LQFXPSOLPLHQWR�GHO�(VWDGR�GRPLQLFDQR�
FRQVLVWHQWH�HQ�OD�REOLJDFLµQ�GH�DGDSWDU�OD�&RQYHQFLµQ�$PHULFDQD�GH�'H�
UHFKRV�+XPDQRV�D�OD�OHJLVODFLµQ�QDFLRQDO��D�SHVDU�GH�KDEHU�VLGR�UDWLFDGD�
SRU�HO�&RQJUHVR�1DFLRQDO�HQ�HO�D³R���ܗ�

(Q�HO�DQWHULRU�FDVR�OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�GRPLQLFDQD�DFWXµ�
FRPR�DJHQWH�SURPRWRU�GH�FDPELRV�VRFLDOHV�

(VWRV�GRV� UROHV�SRVLEOHV� DVLJQDGRV�D� OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�
GLYLGHQ�D�OD�GRFWULQD�HQ�GRV�EDQGRV��VHJ¼Q�TXH�VH�FRQVLGHUH�D�OD�MXULVGLF�
FLµQ�FRQVWLWXFLRQDO�FRPR�FRQYDOLGDQWH�R�SURPRWRUD�GH�FDPELRV�VRFLDOHV�

II.  Posición doctrinal 

A)  Doctrina convalidante 

&RPR�HV�GH�VXSRQHUVHف��OD�FRQFHSFLµQ�WUDGLFLRQDO�HV�UHQXHQWH�D�UH�
FRQRFHU�HO�URO�GH�DJHQWH�GH�FDPELRV�VRFLDOHV�SRU�SDUWH�GH�OD�MXULVGLFFLµQ�
FRQVWLWXFLRQDOق���(VWD�SRVLFLµQ�GRFWULQDO�VH�DSR\D�HQ�YDULRV�DUJXPHQWRV�SDUD�
QHJDU�HO�SDSHO�SURPRWRU�GH�FDPELRV�VRFLDOHV�D�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�

a) Papel jurídico y no político de los órganos constitucionales 

6L�HO�MXH]�FRQVWLWXFLRQDO�SURPXHYH�HO�FDPELR�VRFLDO��VHU¯D�XQ�DVXQWR�
SRO¯WLFR�SURSLR�GHO�OHJLVODGRU�\�GHO�3RGHU�(MHFXWLYR��OR�FXDO�HV�DMHQR�DO�
TXHKDFHU�MXU¯GLFR�GH�ORV�WULEXQDOHV��(Q�FRQVHFXHQFLD��OD�ODERU�GH�OD�MX�
ULVGLFFLµQ�FRQVWLWXFLRQDO�HV�MXU¯GLFD��¼QLFR�DVXQWR�GH�TXH�GHEHQ�RFXSDUVH�
ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�

'H�HVWH�PRGR��D�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�OH�HVW£�YHGDGR�SRQHU�
VH�D�GLVH³DU�FDPELRV�VRFLDOHV��SRUTXH�HVH�URO�QR�OH�FRUUHVSRQGH�\�VL� OR�
DVXPLHUD�HVWDU¯D�VXVWLWX\HQGR�DO�FRQJUHVR��TXH�HV�D�TXLHQ�OH�FRUUHVSRQGH�
SRGHU�DOWHUDU�OD�UHDOLGDG�VRFLDO�R�HFRQµPLFD��VLQ�TXH�FRQ�HOOR�LQWHUHUD�HO�
PHFDQLVPR�GHPRFU£WLFR�FRPR�VXFHGHU¯D�HQ�FDVR�FRQWUDULR�

$V¯��ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�GHEHU¯DQ�DEVWHQHUVH�GH�FDOLFDU�R�
GHVFDOLFDU�WHPDV�SRO¯WLFRV�

ܑ� 1«VWRU�3HGUR�6DJ¾HV��/RV�WULEXQDOHV�FRQVWLWXFLRQDOHV�FRPR�DJHQWHV�GH�FDPELRV�VRFLDOHV��S�����
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(VWD�SRVLFLµQ�GRFWULQDO�HV�VXVWHQWDGD�SRU�FLQFR�VXEGRFWULQDV��

� ���(O�SULQFLSLR�GH�OD�PHGLDFLµQ�GH�OD�OH\�
� ���OD�GLVWLQFLµQ�HQWUH�FO£XVXODV�FRQVWLWXFLRQDOHV�SURJUDP£WLFDV�\�RSH�

UDWLYDV�
� ���HO�PRGHOR�FRQVWLWXFLRQDOLVWD�MXVWLFLDOLVWD�
� ���HO�PRGHOR�GHPRFU£WLFR�R�OHJDOLVWD�
� ���OD�GRFWULQD�GH�ODV�FXHVWLRQHV�SRO¯WLFDV�QR�MXVWLFLDEOHV�

1) Principio de la mediación de la ley 

/RV�DQWHFHGHQWHV�GH�HVWD�SRVLFLµQ�SXHGHQ�HQFRQWUDUVH�HQ�OD�FRQRFLGD�
WHVLV�GH�0RQWHVTXLHX�VREUH�HO�MXH]��FRPR�ERFD�GH�OD�OH\��ERXFKH�GH�OD�ORL���
R�VHD��DSOLFDGRU�W«FQLFR�\�UREµWLFR�GH�OD�OH\�X�RSHUDGRU�WULEXQDOLFLR�

6HJ¼Q�HVWD�WHVLV��OD�OH\�HV�HO�UHVXOWDGR�GH�OD�SRWHVWDG�VREHUDQD�GHO�3RGHU�
/HJLVODWLYR�\�HQ�WDO�VHQWLGR��XQ�GHUHFKR�FRQGLFLRQDO�TXH�VROR�VH�HMHUFLWD�
GHO�PRGR�HQ�TXH�KD�VLGR�OHJDOPHQWH�UHJODPHQWDGR�

'HVGH� HVWD� SHUVSHFWLYD�� DO� MXH]� FRQVWLWXFLRQDO� QR� OH� FRUUHVSRQGH�
PRWRUL]DU�FDPELRV�VRFLDOHV��VLQR�TXH��SRU�HO�FRQWUDULR��HVD�PLVLµQ�HVW£�
UHVHUYDGD�DO�OHJLVODGRU��(Q�FRQVHFXHQFLD��DO�MXH]�FRQVWLWXFLRQDO�OR�TXH�OH�
FRUUHVSRQGH�HV�OD�IXQFLµQ�GH�FRQYDOLGDU�ORV�FDPELRV�VRFLDOHV�SURPRYLGRV�
SRU�HO�OHJLVODGRU�HQ�PDWHULD�GH�FRQVWLWXFLRQDOLGDG�

2)  Distinción entre cláusulas constitucionales programáticas y   
operativas 

(VWD�GRFWULQD�SDUD�MXVWLFDU�OD�WHVLV�GH�OD�PHGLDFLµQ�GH�OD�OH\�DFXGH�D�
OD�GLVWLQFLµQ�HQWUH�FO£XVXODV�FRQVWLWXFLRQDOHV�SURJUDP£WLFDV�\�RSHUDWLYDV�

/DV� FO£XVXODV� FRQVWLWXFLRQDOHV� SURJUDP£WLFDV�� WDPEL«Q� OODPDGDV�GH�
HIHFWR�GLIHULGR��VRQ�DTXHOODV�TXH�SDUD�FREUDU�HFDFLD�SOHQD�UHTXLHUHQ�HO�
GLFWDGR�GH�RWUD�QRUPD��GH�LQIHULRU�MHUDUTX¯D�X�RUGLQDULD��TXH�ODV�UHJODPHQWH�
R�LQVWUXPHQWH�

(Q�FDPELR��ODV�FO£XVXODV�FRQVWLWXFLRQDOHV�RSHUDWLYDV�VRQ�DXWRDSOLFD�
WLYDV��HV�GHFLU��VH�HIHFWLYL]DQ�VLQ�QHFHVLGDG�GH�XQD�QRUPD�FRPSOHPHQWDULD�
R�LQIHULRU�TXH�ODV�UHJXOH�R�LPSOHPHQWH�SDUD�HQWUDU�HQ�IXQFLRQDPLHQWR�

(VWD�GRFWULQD�KDFH�FDXVD�FRP¼Q�FRQ�OD�WHVLV�GH�OD�PHGLDFLµQ�GH�OD�
OH\�DO�SRVWXODU�TXH�DO�MXH]�FRQVWLWXFLRQDO�QR�OH�FRPSHWH�OD�WDUHD�GH�KDFHU�
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HIHFWLYDV�ODV�FO£XVXODV�FRQVWLWXFLRQDOHV�SURJUDP£WLFDV��VLQR�TXH�SDUD�TXH�
HVWRV�SUHFHSWRV�SXHGDQ�GHVSOHJDU�FRUUHFWDPHQWH�VX�HFDFLD�MXU¯GLFD��UH�
TXLHUHQ�LPSUHVFLQGLEOHPHQWH�GH�XQ�DGHFXDGR�GHVDUUROOR�OHJLVODWLYR�TXH�
LPSLGD�OD�S«UGLGD�GH�VX�YDORU�QRUPDWLYR�

$PERV�WLSRV�GH�FO£XVXODV�QHXWUDOL]DQ�OD�JHVWLµQ�MXGLFLDO�FRQVWLWXFLRQDO�
SDUD�DFWXDU�HQ�PDWHULD�GH�FDPELRV�VRFLDOHV�

3) Modelo constitucionalista-justicialista 

2WUD�GRFWULQD�HPSDUHQWDGD�FRQ�OD�GH�OD�PHGLDFLµQ�GH�OD�OH\�HV�HO�PRGHOR�
FRQVWLWXFLRQDOLVWD�MXVWLFLDOLVWD�TXH�FRQVLGHUD�TXH�OD�&RQVWLWXFLµQ�HV�FRQ�
WHQWLYD�GH�XQ�SUR\HFWR�SRO¯WLFR�TXH�GHMD�PX\�HVFDVR�PDUJHQ�GH�PDQLREUD�
DO� OHJLVODGRU��DO�TXH� OH�FRUUHVSRQGHU¯D�P£V�ELHQ�HMHFXWDUOR��5HFX«UGHVH�
TXH�ORV�DFWRV�GHO�SRGHU�OHJLVODWLYR�HVW£Q�VXMHWRV�D�OD�FRQVWLWXFLRQDOLGDG�

%DMR�HVWH�FULWHULR��DO�MXH]�FRQVWLWXFLRQDO�VROR�OH�FRPSHWH�OD�LQWHUSUH�
WDFLµQ�OLPLWDWLYD�GH�OD�&RQVWLWXFLµQ�\�GH�HVWH�PRGR�HMHUFH�DOJXQD�FRQGL�
FLRQDOLGDG�GH�ORV�DFWRV�GHO�3RGHU�/HJLVODWLYR�

4) Modelo democrático legalista 

(VWD�WHVLV�VH�VXVWHQWD�HQ�HO�KHFKR�GH�TXH�HQ�OD�&DUWD�6XVWDQWLYD�VROR�
VH�HVWDEOHFHQ�ODV�QRUPDV�IXQGDPHQWDOHV�R�UHJODV�GH�MXHJR�E£VLFDV��GHMDQGR�
DO� OHJLVODGRU�FRPR�UHSUHVHQWDQWH�GHO�SXHEOR�XQ�DPSOLR�PDUJHQ�SDUD� OD�
UHDOL]DFLµQ�GH�VXV�RSFLRQHV�SRO¯WLFDV�HQ�OD�PHGLGD�HQ�TXH�OD�&RQVWLWXFLµQ�
QR�SXHGH�SUHYHU�R�GHWHUPLQDU�OD�VROXFLµQ�GH�WRGRV�ORV�FRQLFWRV��&RQVH�
FXHQFLDOPHQWH��OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�VRODPHQWH�GHEHU¯D�DFWXDU�VL�
HO�SRGHU�OHJLVIHUDQWH�WUDVSDVDUD�ODV�RQWHUDV�GH�OD�&RQVWLWXFLµQ�

(VWH� UD]RQDPLHQWR� VLQWRQL]D� FRQ� OD� WHVLV�GH� OD�PHGLDFLµQ�GH� OD� OH\�
DO�VH³DODU�TXH�OD�SURJUDPDFLµQ�H�LQVWUXPHQWDOL]DFLµQ�GH�ORV�FDPELRV�HQ�
SRO¯WLFDV�VRFLDOHV�FRUUHVSRQGH�DO�OHJLVODGRU��PLHQWUDV�TXH�DO�MXH]�FRQVWLWX�
FLRQDO�OH�FRUUHVSRQGH�XQ�SDSHO�GH�VFDOL]DFLµQ�GHO�HMHUFLFLR�GH�ODV�IXQFLRQHV�
OHJLVIHUDQWHV��SDUD�HYLWDU�TXH�HOõD�DOWHUQDWLYDV�H[WUD�R�LQFRQVWLWXFLRQDOHV�

5) Doctrina de las cuestiones políticas no justiciables 

(VWD�GRFWULQD�SRVWXOD�TXH�KD\�£UHDV�GHO�TXHKDFHU�FRQVWLWXFLRQDO�TXH�
HVW£Q�UHVHUYDGDV�D�ORV�SRGHUHV�SRO¯WLFRV�FO£VLFRV��HMHFXWLYR�\�OHJLVODWLYR��
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SRU�OR�TXH�QR�GHEHQ�HVWDU�VRPHWLGDV�DO�HVFUXWLQLR�MXGLFLDO�GH�FRQVWLWX�
FLRQDOLGDG�SXHVWR�TXH�QR�FRPSHWHQ�D�ODV�IXQFLRQHV�MXGLFLDOHV��FRPR�SRU�
HMHPSOR�OD�JXHUUD��OD�SD]��HO�PDQHMR�GH�ODV�UHODFLRQHV�H[WHULRUHV��OD�PRQHGD��
ODV�SRO¯WLFDV�HVWDWDOHV�GH�GHIHQVD��IRPHQWR��DOIDEHWL]DFLµQ��VDOXG��YLYLHQGD��
SODQLFDFLµQ�HFRQµPLFD�\�QDQFLHUD��SURPRFLµQ�VRFLDOً

7RGDV�HVWDV�FXHVWLRQHV�VRQ�DMHQDV�D�OD�ODERU�GH�OD�MXULVGLFFLµQ�FRQVWL�
WXFLRQDO�SRUTXH�VRQ�DVXQWRV�SRO¯WLFRV�\�QR�MXU¯GLFRV��HVWRV�¼OWLPRV�¼QLFRV�
GH�ORV�TXH�VRQ�FRPSHWHQWHV�ORV�WULEXQDOHV�HQ�JHQHUDO�

B)  Doctrina motorizante 

/D�RWUD�SRVLFLµQ�GRFWULQDO�HV�DERUGDGD�SRU�ORV�DXWRUHV�HVWDEOHFLHQGR�
OD� SRVLELOLGDG� GH� TXH� OD� MXULVGLFFLµQ� FRQVWLWXFLRQDO� SXHGD� SURSLFLDU� R�

'H�L]TXLHUGD�D�GHUHFKD��ORV�OLFHQFLDGRV�-RV«�'DU¯R�6X£UH]�\�)DELROD�0HGLQD�
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PRWRUL]DU�ORV�FDPELRV�VRFLDOHV��KDFLHQGR�XVR�GH�YDULDV�WHVLV�SDUD�UHIXWDU�
OD�GRFWULQD�FRQYDOLGDQWH�

a) Objeción de la tesis de la mediación de la ley 

/D�GRFWULQD�GH�OD�PHGLDFLµQ�GH�OD�OH\�KD�VLGR�REMHWR�GH�IXHUWHV�FXHV�
WLRQDPLHQWRV��(Q�SULPHU�OXJDU�VH�KD�DUJXPHQWDGR�HQ�VX�FRQWUD�TXH�VL�ELHQ�
HV�FLHUWR�TXH�OD�OH\�GHEH�UHJODPHQWDU�OD�&RQVWLWXFLµQ��OD�PLVPD�QR�SXHGH�
KDFHUOR�GH�PDQHUD�LUUD]RQDEOH��OR�TXH�HV�XQD�H[SUHVLµQ�GH�OD�GRFWULQD�GHO�
GHELGR�SURFHVR��3DUD�HVR�SUHFLVDPHQWH�HVW£�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��
SDUD�HYDOXDU�OD�FRQVWLWXFLRQDOLGDG�R�QR�GH�ODV�OH\HV�\�VX�UD]RQDELOLGDG�

(Q�VHJXQGR�W«UPLQR��FXDQGR�OD�OH\�HV�LQVXFLHQWH�OD�PDJLVWUDWXUD�FRQV�
WLWXFLRQDO�WLHQH�IDFXOWDGHV�SDUD�SURFHGHU�D�VX�FRPSOHWDPLHQWR�SRU�PHGLR�GH�
XQD�VHQWHQFLD�LQWHUSUHWDWLYD�DGLWLYD�FRQ�OD�QDOLGDG�GH�KDFHU�TXH�VX�FRQWHQLGR�
VHD�FRPSDWLEOH�FRQ�OD�&RQVWLWXFLµQ�\�KDFHU�GH�HVWD�XQD�QRUPD�RSHUDWLYD�

3RU� ¼OWLPR�� FXDQGR� H[LVWH� DXVHQFLD� GH� UHJODPHQWDFLµQ� OHJDO� R�PRUD�
OHJLVODWLYD�HOOR�HQFXHQWUD�UHPHGLR�HQ�OD�GRFWULQD�GH�OD�LQFRQVWLWXFLRQDOLGDG�
SRU�RPLVLµQ�

b) Cláusulas programáticas y cláusulas constitucionales operativas 

$�HVWD�GRFWULQD�VH�OH�REMHWD�TXH�VL�QRV�DWHQHPRV�D�HVWD�FODVLFDFLµQ�
OD�PD\RU¯D�GH�ODV�QRUPDV�FRQVWLWXFLRQDOHV�TXHGDU¯DQ�R�SHUPDQHFHU¯DQ�VLQ�
HMHFXFLµQ�D�OD�HVSHUD�GH�XQD�OH\�UHJODPHQWDULD�TXH�ODV�LQVWUXPHQWDVH��(VWD�
VLWXDFLµQ�SXHGH�VHU�SHUIHFWDPHQWH�LOXVWUDGD�FRQ�HO�FDVR�GH�OD�&RQVWLWXFLµQ�
GRPLQLFDQD�GH�������OD�FXDO�WLHQH�����DUW¯FXORV�GH�ORV�FXDOHV�����FRQWLHQHQ�
FO£XVXODV�SURJUDP£WLFDV��(V�GHFLU��TXH�HOܕ������GHO�DUWLFXODGR�GH�QXHVWUD�
QRUPD�VXVWDQWLYD�SHUPDQHFHU¯D�VLQ�QLQJXQD�HMHFXFLµQ��TXHGDQGR�WDQ�VROR�
HOܒ�����GH�FO£XVXODV�RSHUDWLYDV��HV�GHFLU��DXWRDSOLFDWLYDV��ODV�FXDOHV�VH�
HIHFWLYL]DU¯DQ�VLQ�QHFHVLGDG�GH�XQD�QRUPD�FRPSOHPHQWDULD�

7DO�FRPR�VH³DOD�6DJ¾HV��LFKR�GH�XQ�£QJXOR�P£V�OLWHUDULR��VRQ�PHUD'ف�
SRHV¯D�FRQVWLWXFLRQDOق��

3RU�HVR�HQ�OD�DFWXDOLGDG�OD�WHQGHQFLD�HV�D�FRQWUDHU�ODV�FO£XVXODV�SURJUD�
P£WLFDV��SRU�OR�TXH�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�HVW£�OODPDGD�D�KDFHU�
HIHFWLYD�OD�&RQVWLWXFLµQ�HQ�VX�YLJHQFLD�

�ܒ ,E¯G���S����ܕ
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c) Objeción doctrinal de las cuestiones políticas no justiciables 

/D�GRFWULQD�GH�ODV�FXHVWLRQHV�SRO¯WLFDV�QR�MXVWLFLDEOHV�KD�UHFLELGR�HO�
UHFKD]R�GH�JUDQ�SDUWH�GH�OD�GRFWULQD�FRQVWLWXFLRQDO�FDOLF£QGROD�GH�KHGR�
QLVWD�\�RSRUWXQLVWD��VLQ�QLQJXQD�OµJLFD�\�FRKHUHQFLD�FX\R�XVR�R�DGRSFLµQ�
SRU�SDUWH�GH�ORV�WULEXQDOHV�REHGHFLµ�D�FLUFXQVWDQFLDV�KLVWµULFDV�SXUDPHQWH�
FRQWLQJHQWHV���

0£V�DXQ��OD�GRFWULQD�GH�ODV�FXHVWLRQHV�SRO¯WLFDVف�FRQVDJUD�OD�LPSXQLGDG�
FRQVWLWXFLRQDO�GH�ORV�DFWRUHV�SRO¯WLFRV�\�TXH�QLHJD�HO�GHUHFKR�D�OD�MXULV�
GLFFLµQ�\�DFFHVR�D�OD�MXVWLFLD�D�TXLHQHV�VRQ�Y¯FWLPDV�GH�ORV�DFWRV�SRO¯WLFRV�
H[LPLGRV�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDGق���

6H�DUJXPHQWD�TXH�IXHURQ�ORV�SURSLRV�WULEXQDOHV�ORV�TXH�LQYHQWDURQ�
DTXHOOD�WHRU¯D�\�ORV�TXH�KDQ�MXGLFLDOL]DGR�PXFKDV�FXHVWLRQHV�FRQVLGHUDGDV�
HVWULFWDPHQWH�SRO¯WLFDV��(Q�DSR\R�D�HVWD�WHVLV�VH�DUJXPHQWD�TXH�IXH�OD�&RUWH�
6XSUHPD�GH�ORV�(VWDGRV�8QLGRV�OD�TXH�GHWHUPLQµ�VL�*RUH�R�%XVK�GHE¯D�
VHU�SUHVLGHQWH�GH�(VWDGRV�8QLGRV�

(O�FDVR�P£V�SDUDGLJP£WLFR�REYLDPHQWH��KD�VLGR�HO�GH�OD�6DOD�&RQVWL�
WXFLRQDO�GH�OD�&RUWH�6XSUHPD�GH�&RVWD�5LFD�ً�GRQGH�HO�7ULEXQDO�GHFODUµ�
SU£FWLFDPHQWH�H[WLQJXLGD� OD�FDWHJRU¯D�GH�FXHVWLRQHV�QR� MXVWLFLDEOHV�SRU�
HQWHQGHU�TXH�KD\�XQ�GHUHFKR�GH�OD�FRQVWLWXFLµQ�TXH�HQ�WRGR�FDVR�GHEH�
DSOLFDU�OD�6DOD��\D�TXH�SDUD�HVR�KD�VLGR�FUHDGD��(Q�YLUWXG�GH�HOOR��RUGHQµ�
DO�3RGHU�(MHFXWLYR�UHWLUDUVH�GH�OD�&RDOLFLµQ�$QWLWHUURULVWD�,QWHUQDFLRQDO�
FRQWUD�6DGGDP�+XVVHLQ��LQFRUSRUDFLµQ�TXH�VH�UHDOL]µً�HQ�LQDFFLµQ�D�
YDULDV� UHJODV� GH� OD�&RQVWLWXFLµQ� ORFDO� FRQVDJUDWRULDV�� SRU� HMHPSOR�� GHO�
GHUHFKR�D�OD�SD]��\�HQ�YLRODFLµQ�WDPEL«Q�D�LQVWUXPHQWRV�LQWHUQDFLRQDOHV��
FRPHQ]DQGR�SRU�OD�&DUWD�GH�OD�2UJDQL]DFLµQ�GH�ODV�1DFLRQHV�8QLGDV���

d) Papel político asumido por la jurisdicción constitucional 

/D�PDJLVWUDWXUD� FRQVWLWXFLRQDO� DVXPH� XQ� SDSHO� SRO¯WLFR� GHVGH� HO�
PLVPR�LQVWDQWH�HQ�TXH�VH�OH�UHFRQRFH�R�VH�OH�DVLJQD�HO�SDSHO�GH�µUJDQR�
GH�FRQWURO�GH�OD�FRQVWLWXFLRQDOLGDG�\�GH�GHIHQVD�GH�OD�&RQVWLWXFLµQ�SDUD�

�ܓ ,E¯G�
�ܔ 1«VWRU�3HGUR�6DJ¾HV��(O�7HUFHU�SRGHU��1RWDV�VREUH�HO�SHUबO�SRO¯WLFR�GHO�SRGHU�MXGLFLDO��%XHQRV�

$LUHV��/H[LV�1H[RV��������S������\�VV�
�ܕ 1«VWRU�3HGUR�6DJ¾HV��0DQXDO�GH�GHUHFKR�FRQVWLWXFLRQDO��%XHQRV�$LUHV��$VWUHD��������SS��

ܘ������
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JDUDQWL]DU�OD�VXSUHPDF¯D�GH�OD�PLVPD��OD�GHIHQVD�GHO�RUGHQ�FRQVWLWXFLRQDO�
\�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV���

'HWHUPLQDU� VL�XQD� OH\�HV�R�QR�FRQVWLWXFLRQDO�HV��GHVGH�
OXHJR��XQD�RSHUDFLµQ�MXU¯GLFD��3HUR�DO�PLVPR�WLHPSR�SRVHH�
WDPEL«Q�XQD�QDWXUDOH]D�SRO¯WLFD�GH�PDQHUD�LPSUHVFLQGLEOH�
HQ�WDQWR�DFWR�GH�FRQWURO�HQWUH�SRGHUHV��
�

'H� LJXDO�PDQHUD��HO�HIHFWR�HUJD�RPQHV�UHFRQRFLGR�D� ODV�VHQWHQFLDV�
GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�WLHQH�WDPEL«Q�XQD�QHFHVDULD�UHSHUFXVLµQ�
SRO¯WLFD�FXDQGR�GHURJD�XQD�OH\�LQFRQVWLWXFLRQDO�\�SRUTXHف�VXV�GHFLVLRQHV�
FRQVLGHUDGDV�FRPR�GHQLWLYDV�H�LUUHYRFDEOHV�FRQVWLWX\HQ�SUHFHGHQWHV�YLQ�
FXODQWHV�SDUD�ORV�SRGHUHV�S¼EOLFRV�\�WRGRV�ORV�µUJDQRV�GHO�(VWDGRق���

3DUDOHODPHQWH��LQWHUSUHWDU�OD�&RQVWLWXFLµQً�H[LJH�WDPEL«Q�
HQ�TXLHQ�UHDOL]D�WDO� WDUHD��HQWUH�RWUDV�FXDOLGDGHV�SRO¯WL�
FDV��PHVXUD��SHUVSHFWLYD�KLVWµULFD�\�FRQWH[WXDO��XQ�EXHQ�
PDQHMR�GH�OD�LGHRORJ¯D�FRQVWLWXFLRQDO�\�GH�OD�DSWLWXG�GH�
PHGLU� ODV�FRQVHFXHQFLDV�\�YHULFDU� ORV� UHVXOWDGRV�GH�VX�
DFWR�GH�FRQWURO����

/D� DFWXDO�&RQVWLWXFLµQ�GRPLQLFDQD� FRQVDJUµ� ORV�SULQFLSLRV�GH� LQ�
WHUSUHWDFLµQ�GH�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHV��HQWUH�ORV�TXH�VH�
GHVWDFDQ�HO�FDU£FWHU�QR�OLPLWDWLYR�GH�ORV�PLVPRV�SRU�OR�TXH�QR�H[FOX\HQ�
RWURV�GHUHFKRV�\�JDUDQW¯DV�GH�LJXDO�QDWXUDOH]D��HO�RWRUJDPLHQWR�GH�MHUDU�
TX¯D�FRQVWLWXFLRQDO�D�ORV�WUDWDGRV��SDFWRV�\�FRQYHQFLRQHV�LQWHUQDFLRQDOHV�
UDWLFDGRV�SRU�HO�(VWDGR�GRPLQLFDQR�UHODWLYRV�D�GHUHFKRV�KXPDQRV��\�OD�
SUHYLVLµQ�GH�TXH�ORV�SRGHUHV�S¼EOLFRV�LQWHUSUHWDU£Q�\�DSOLFDU£Q�ODV�QRU�
PDV�UHODWLYDV�D�ORV�GHUHFKRV�KXPDQRV�\�VXV�JDUDQW¯DV��HQ�HO�VHQWLGR�P£V�
IDYRUDEOHV�D�OD�SHUVRQD�WLWXODU�GH�ORV�PLVPRV�

��ܖ $UW������GH�OD�&RQVWLWXFLµQ�
�ܗ 6DJ¾HV��/RV�WULEXQDOHV��S����ܓ
��ܘ $UW������GH�OD�&RQVWLWXFLµQ�
��ܙ 6DJ¾HV��/RV�WULEXQDOHV��S����ܔ
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e) Motivo sociológico

8Q�KHFKR�YHUGDGHUDPHQWH�FLHUWR�HV�TXH�KR\�ORV�FLXGDGDQRV�VRQ�P£V�
FRQVFLHQWHV�GH�VXV�GHUHFKRV�\��HQ�FRQVHFXHQFLD��VRQ�P£V�H[LJHQWHV�HQ�HO�
UHFODPR�GH�VX�FXPSOLPLHQWR��/D�MXULVGLFFLµQ�FRQVWLWXFLRQDO�QR�HV�DMHQD�
D�OD�H[LJHQFLD�GH�FXPSOLPLHQWR�GH�GHUHFKRV�LQVDWLVIHFKRV�SRU�ORV�SRGHUHV�
S¼EOLFRV��ORV�FXDOHV�VH�VXVWHQWDQ�SDUD�VX�FDQDOL]DFLµQ�HQ�HO�GHUHFKR�SURFHVDO�
FRQVWLWXFLRQDO��PX\�HVSHFLDOPHQWH�HQ�DVXQWRV�GH�̄ QGROH�HFRQµPLFR�VRFLDO�

(Q�QXHVWUR�SD¯V��OD�DFFLµQ�GH�DPSDUR�KD�WHQLGR�HQ�ORV�¼OWLPRV�WLHPSRV�
XQ�LQXVLWDGR�GHVDUUROOR�FRPR�PHFDQLVPR�GH�SDUWLFLSDFLµQ�GH�ORV�FLXGD�
GDQRV�GHIHQGLHQGR�VXV�GHUHFKRV�\�IRUWDOHFLHQGR�HO�(VWDGR�FRQVWLWXFLRQDO�

f) Doctrina de la inconstitucionalidad por omisión 

/D�GRFWULQD�GH�OD�LQFRQVWLWXFLRQDOLGDG�SRU�RPLVLµQ�KD�SURGXFLGR�XQ�
FDPELR�HQ�OD�FXOWXUD�FRQVWLWXFLRQDO�FRQYLUWLHQGR�OD�MXULVGLFFLµQ�FRQVWLWX�
FLRQDO�HQ�OHJLVODGRU�DFWLYR�\�SHUPDQHQWH�SURPRWRU�GH�OHJLVODFLµQ��\D�VHD�
LQWLPDQGR�DO�FRQJUHVR�UHFDOFLWUDQWH�D�H[SHGLU�OD�OH\�FRPSOHPHQWDULD�GH�
OD�QRUPD�FRQVWLWXFLRQDO�IDOWDQWH�R�DFWXDQGR�FRPR�VXSOHQWH�GHO�OHJLVODGRU�
SURFHGLHQGR�D�GLFWDU�OD�QRUPD�FRUUHVSRQGLHQWH�

6LQ�GXGDV�TXH�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO�FRQVWLWX\H�HO�IXQGDPHQWR�
GHO�FRQWURO�GH�ODV�RPLVLRQHV�LQFRQVWLWXFLRQDOHV��(VWD�DUPDFLµQ�KD�HQFRQ�
WUDGR�PDJLVWUDO�MXVWLFDFLµQ�HQ�HO�FULWHULR�H[SXHVWR�SRU�9¯FWRU�(GXDUGR�
2UR]FR�6RODQR�\�6LOYLD�3DWL³R�DO�FRQVLGHUDU�OD�LQFRQVWLWXFLRQDOLGDG�SRU�
RPLVLµQ�FRPR�

�ً��OD�PD\RU�FRQVHFXHQFLD�GH�OD�VXMHFLµQ�GH�ODV�DXWRULGDGHV�
HVWDWDOHV�D�OD�&RQVWLWXFLµQ��GH�PRGR�WDO�TXH�QR�VROR�VX�
DFWXDFLµQ�GHEH�DGHFXDUVH�DO�GHUHFKR�GH�OD�&RQVWLWXFLµQ��
VLQR�TXH�WDPEL«Q��VX�LQDFFLµQ�QRUPDWLYD�QR�GHEH�LPSR�
VLELOLWDU� OD�HMHFXFLµQ�GH�FLHUWDV�QRUPDV�FRQVWLWXFLRQDOHV�
TXHًUHTXLHUHQ�GH�XQ�GHVDUUROOR�QRUPDWLYR�XOWHULRU�SDUD�
VHU�HFDFHV��/D�VXSUHPDF¯D�FRQVWLWXFLRQDO��HV�HO��IXQGD�
PHQWR�LGHROµJLFR�GH�OD�LQFRQVWLWXFLRQDOLGDG�SRU�RPLVLµQ����

�ܚ /D�LQFRQVWLWXFLRQDOLGDG�SRU�RPLVLµQ���SS����\��
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5HDOPHQWH�� OD� LQFRQVWLWXFLRQDOLGDG�SRU�RPLVLµQ� HV�XQD�GH� ODV�P£V�
DOWDV�H[SUHVLRQHV�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�FRPR�PRWRU�GH�FDPELRV�
VRFLDOHV�

III.  Papel de la jurisdicción constitucional como 
  motor de cambios sociales 

$FHSWDQGR�HO�FDU£FWHU�UHGXFWLYR�TXH�WLHQH�HQ�OD�DFWXDOLGDG�OD�GRFWULQD�
GH�ODV�FXHVWLRQHV�SRO¯WLFDV�QR�MXVWLFLDEOHV��OD�WHVLV�GH�OD�PHGLDFLµQ�GH�OD�OH\�\�
GH�ODV�FO£XVXODV�SURJUDP£WLFDV�FRQVWLWXFLRQDOHV�\�GDQGR�SRU�VHQWDGR�TXH�OD�
IDFXOWDG�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�SDUD�SURFHGHU�D�OD�UHYLVLµQ�MXGLFLDO�
GH�FRQVWLWXFLRQDOLGDG��KD\�TXH�FRQYHQLU�TXH�HO�MXH]�FRQVWLWXFLRQDO�SXHGH�\�
GHEH�DFWXDU�FRPR�PRWRU�GH�FDPELR�VRFLDO�HQ�GLVWLQWRV�HVFHQDULRV�QRUPDWLYRV�

A) Ejecución de la Constitución 

6H�WUDWD�GH�VLWXDFLRQHV�FRQFUHWDV�GRQGH�OD�&RQVWLWXFLµQ�HQXQFLD�FRQ�
WRGD�FODULGDG�XQ�GHUHFKR�TXH�HO�OHJLVODGRU�RUGLQDULR�QR�KD�FXPSOLGR�FRQ�
VX�LPSOHPHQWDFLµQ��2WUDV�YHFHV�VH�WUDWD�GH�FDVRV�GRQGH�OD�SURSLD�&RQVWL�
WXFLµQ�FRQGLFLRQD�HO�IXQFLRQDPLHQWR�GH�XQ�GHUHFKR�DO�FXPSOLPLHQWR�GH�
FLHUWR�ODSVR�GH�WLHPSR��REWHQFLµQ�GH�UHFXUVRV�R�GH�OD�DGRSFLµQ�SRO¯WLFD�GH�
GHWHUPLQDGDV�FRQGLFLRQHV��YHUELJUDFLD��HO�QXPHUDO�����GHO�DUW¯FXOR����GH�OD�
DQWHULRU�&RQVWLWXFLµQ�GRPLQLFDQD�TXH�GLVSRQ¯D�OD�REOLJDFLµQ�GHO�(VWDGR�
GH�SUHVWDU�DVLVWHQFLD�VRFLDO�D�ORV�SREUHV��WDOHV�FRPR�DOLPHQWRV��YHVWLPHQWD�
\�KDVWD�GRQGH�IXHUD�SRVLEOH��DORMDPLHQWR�DGHFXDGR��(VWDV�VRQ�ODV�OODPDGDV�
FO£XVXODV�GH�SRVLELOLGDG�R�GLVSRQLELOLGDG��

'H�HVWH�WLSR�HV�WDPEL«Q�OD�FO£XVXOD�HVWDEOHFLGD�HQ�HO�QXPHUDO�����GHO�
DUW¯FXOR�����GH�OD�DFWXDO�&RQVWLWXFLµQ�GRPLQLFDQD��HO�FXDO�GLVSRQH�TXHف�OD�
LQYHUVLµQ�GHO�(VWDGR�HQ�OD�HGXFDFLµQ��OD�FLHQFLD�\�OD�WHFQRORJ¯D�GHEHU£�VHU�
FUHFLHQWH�\�VRVWHQLGD��HQ�FRUUHVSRQGHQFLD�FRQ�ORV�QLYHOHV�GH�GHVHPSH³R�
PDFURHFRQµPLFR�GHO�SD¯Vق�

/D�MXULVGLFFLµQ�FRQVWLWXFLRQDO��DQWH�OD�LQGLIHUHQFLD�GHO�OHJLVODGRU�HQ�
KDFHU� HIHFWLYD� XQD� FO£XVXOD� FRQVWLWXFLRQDO� SRU� RPLVLµQ�� SXHGH� GHFLGLU�
FXPSOLUOD�SRU�V¯�PLVPR�SDUWLHQGR�GH�OD�SUHPLVD�GH�TXH�H[LVWH�XQD�FODUD�
SUHYLVLµQ�FRQVWLWXFLRQDO�VREUH�HO�SDUWLFXODU�\�SURPRYHU�GH�HVWH�PRGR�XQ�
FDPELR�VRFLDO�
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B) Desarrollo progresivo de la Constitución 

/D�MXULVGLFFLµQ�FRQVWLWXFLRQDO�SXHGH�KDFHU�LQWHUSUHWDFLRQHV�H[WHQVL�
YDV�DQWH�OD�FRQVDJUDFLµQ�GH�XQD�FO£XVXOD�DELHUWD��FRPR�HV�HO�FDVR�GH�ORV�
GHUHFKRV�QR�HQXPHUDGRV�R�LPSO¯FLWRV��TXH�VXUJHQ�GH�OD�HYROXFLµQ�GH�ODV�
FUHHQFLDV�VRFLDOHV�R�SRU�HO�UD]RQDPLHQWR�GH�ORV�MXHFHV�HQ�EDVH�D�OD�GRFWULQD�
GHO�GHUHFKR�QDWXUDO�GH�FRQRFLPLHQWR�SURJUHVLYR�

6H�HQWLHQGH�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO��GHEH�DFWXDU�FRQ�VLQJXODU�
FDXWHOD�� VHQVDWH]�� VHQWLGR�GH�ELHQ�FRP¼Q�� UHDOLVPR�\� FRQFLHQFLD�GH� ORV�
O¯PLWHV�GH�WRGR�HQXQFLDGR�DO�HMHUFLWDU�HVWDV�IDFXOWDGHV�

/D�GRFWULQD�GH�OD�LQWHUSUHWDFLµQ�SUHYLVRUD�R�FRQVHFXHQFLDOLVWD�GH�OD�
&RQVWLWXFLµQ�HV�DTX¯�GHFLVLYD��HQ�HO�SURFHVR�GH�UHFRQRFLPLHQWR�GHO�QXHYR�
GHUHFKR��R�GH�UHFLFODMH�GHO�YLHMR��FDEH�YHULFDU�ODV�FRQVHFXHQFLDV�\�PHGLU�
ORV�UHVXOWDGRV�GH�WDO�SURFODPDFLµQ��\�VRODPHQWH�DGRSWDU�LQWHUSUHWDFLRQHV�
FRQVWLWXFLRQDOHV�SURYHFKRVDV��YDOLRVDV��DGHFXDGDV�\�SRVLEOHV��(VWDV�LQWHUSUH�
WDFLRQHV�GHEHQ�VHU�HQ�IXQFLµQ�GH�XQ�SD¯V�UHDO�\�QR�GH�XQD�LVOD�GH�IDQWDV¯D����

C) Mutación constitucional

/D�DGDSWDFLµQ�GH�OD�&RQVWLWXFLµQ�D�ODV�QXHYDV�FLUFXQVWDQFLDV�SXHGH�
DFRQWHFHU�SRU�GRV� Y¯DV�SULQFLSDOHV��KDFLHQGR�XVR�GHO�SURFHGLPLHQWR�GH�
UHIRUPD�TXH�HOOD�PLVPD�HVWDEOHFH�R�SRU�Y¯D�GH�OD�OODPDGD�PXWDFLµQ�FRQV�
WLWXFLRQDO�

7DO�FRPR�DUPD�)HUQDQGR�6DQWDRODOOD�/µSH]��OD�PXWDFLµQ�FRQVWLWX�
FLRQDOف�FRQVLVWH�HQ�XQD�YDULDFLµQ�GHO�VLJQLFDGR�GH�VXV�QRUPDV��SHUR�VLQ�
TXH�YDU¯H�VX�UHGDFFLµQ��/R�FXDO�VH�SXHGH�SURGXFLU�SRU�YDULRV�PHGLRV��WDOHV�
FRPR�OH\HV��FRVWXPEUHV��VHQWHQFLDV�\�FRQYHQFLRQHV�LQWHUQDFLRQDOHV��TXH�
YDQ�PRGLFDQGR�HO�VHQWLGR�GH�ORV�PDQGDWRV�FRQVWLWXFLRQDOHVق����

/D�PXWDFLµQ�FRQVWLWXFLRQDO�HTXLYDOH�DV¯�D�XQ�FDPELR�GH�VHQWLGR�GH�ORV�
PDQGDWRV�GH�OD�&RQVWLWXFLµQ��8VXDOPHQWH�VH�VH³DODQ�GRV�Y¯DV�GH�PXWDFLµQ�
FRQVWLWXFLRQDO��HO�GHVXVR��GHVXHWXGR��HQ�OD�DSOLFDFLµQ�GH�GHWHUPLQDGRV�
SUHFHSWRV��\�OD�UHLQWHUSUHWDFLµQ�GH�VX�FRQWHQLGR����

�ܛ 1«VWRU�3HGUR�6DJ¾HV��/D�LQWHUSUHWDFLµQ�MXGLFLDO�GH�OD�&RQVWLWXFLµQ��S�����\�VV�
�ܜ 'HUHFKR�&RQVWLWXFLRQDO��SS���������
�ܝ /XLV�/µSH]�*XHUUD��,QWURGXFFLµQ�DO�GHUHFKR�FRQVWLWXFLRQDO��Sܖ���
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(Q�FXDQWR�DO�GHVXHWXGR�FRPR�IRUPD�GH�DOWHUDFLµQ�GH�ORV�PDQGDWRV�
FRQVWLWXFLRQDOHV� �XQD� QRUPD� FRQVWLWXFLRQDO� UHLWHUDGDPHQWH� LQDSOLFDGD�
YHQGU¯D�D�VHU�FRQVLGHUDGD�FRPR�QR�YLQFXODQWH���VL�ELHQ�SXGR�WHQHU�DOJXQD�
HIHFWLYLGDG�HQ�RWUDV�«SRFDV��UHVXOWD�GXGRVDPHQWH�DGPLVLEOH�HQ�ORV�VXSXHVWRV�
GH�RUGHQDPLHQWRV�FRQVWLWXFLRQDOHV�HQ�TXH�VH�DGPLWH�OD�VXSUHPDF¯D�GH�OD�
&RQVWLWXFLµQ�\�VH�HVWDEOHFH�XQ�FRQWURO�MXGLFLDO�GH�FRQVWLWXFLRQDOLGDG����

(QWUH� QRVRWURV�� OD� VXSUHPDF¯D� GH� OD�&RQVWLWXFLµQ� SURYLHQH� GHVGH�
QXHVWUD�SULPHUD�&RQVWLWXFLµQ�GH������GRQGH�VH�FRQVDJUµ�QR�VROR�TXH�ORV�
PDQGDWRV�GH�ORV�SRGHUHV�S¼EOLFRV�QR�SRG¯DQ�FRQWUDGHFLU�ORV�PDQGDWRV�GH�
OD�&RQVWLWXFLµQ��VLQR�WDPEL«Q�TXH�QR�SRG¯D�KDFHUVH�QLQJXQD�OH\�FRQWUDULD�
D�VX�HVS¯ULWX�\�D�VX�OHWUD��H�LJXDOPHQWH�TXH�QLQJ¼Q�WULEXQDO�SRG¯D�DSOLFDU�
XQD�OH\��GHFUHWR�R�UHJODPHQWR�VL�QR�HUDQ�FRQIRUPH�D�OD�&RQVWLWXFLµQ�

/D�DFWXDO�&RQVWLWXFLµQ�GLVSRQH�VX�VXSUHPDF¯D�HQ�VX�DUW¯FXOR����FRQ�
VDJUDQGR�TXHف�WRGDV� ODV�SHUVRQDV�\� ORV�µUJDQRV�TXH�HMHUFHQ�SRWHVWDGHV�
S¼EOLFDV�HVW£Q�VXMHWRV�D�OD�&RQVWLWXFLµQ��QRUPD�VXSUHPD�\�IXQGDPHQWR�
GHO�RUGHQDPLHQWR�MXU¯GLFR�GHO�(VWDGRق�

(Q�WRGR�FDVRف��OD�PXWDFLµQ�FRQVWLWXFLRQDO�VROR�UHVXOWD�DGPLVLEOH�HQ�
ORV�HVSDFLRV�GRQGH�OD�&RQVWLWXFLµQ�FDOOD�R�HV�LPSUHFLVDق����

(O�LPSDFWR�TXH�SXHGHQ�WHQHU�ODV�LQWHUSUHWDFLRQHV�PXWDWLYDV�GH�OD�&RQV�
WLWXFLµQ�HQ�HO�FRQWH[WR�HFRQµPLFR��UHOLJLRVR��SRO¯WLFR�R�FXOWXUDO�GH�XQD�
FRPXQLGDG�KD�VXVFLWDGR�GLVFXVLRQHV�VREUH�OD�OHJLWLPLGDG�GH�ORV�FDPELRV�
SURPRYLGRV��6LQ�HPEUDJR��VH�UHVSRQGH�HFXHQWHPHQWH�DQWH�HVWH�DUJXPHQWR�
FRQ�OD�GRFWULQD�GH�OD�FRQVWLWXFLµQ�YLYLHQWH3ف��XHV�FRPR�GõR�-HHUVRQ��HO�
PXQGR�SHUWHQHFH�D�OD�JHQHUDFLµQ�YLYLHQWH�\�OµJLFDPHQWH�FDGD�JHQHUDFLµQ�
KD�GH�SRGHU�DGDSWDU�OD�FRQVWLWXFLµQ�D�VXV�QHFHVLGDGHV�\�SUHIHUHQFLDVق���

6DJ¾HV�UHFXHUGD�TXHف�OD�&RQVWLWXFLµQ�QR�HV�QL�XQ�WHVWDPHQWR�SRO¯WLFR�
GHO�SRGHU�FRQVWLWX\HQWH�QL�XQD�HVWDWXD�MXU¯GLFD��VLQR�DOJR�PµYLO��FDPELDQWH�
\�YLYR��FX\R�FRQWHQLGR�YDU¯D�HQ�IXQFLµQ�GH� ODV�FUHHQFLDV�\�YDORUDFLRQHV�
VRFLDOHV�GHO�SUHVHQWHق���

(Q�W«UPLQRV�PX\�EUHYHV�\�GH�DFHSWDUVH�HVWD�YLVLµQ�XOWUDGLQ£PLFD�GH�
OD�&RQVWLWXFLµQ��SRGU¯D�GHFLUVH�TXH�HO�FDPELR�RSHUDGR�SRU�OD�MXULVGLFFLµQ�
FRQVWLWXFLRQDO�SRU�Y¯D�GH�LQWHUSUHWDFLµQ�PXWDWLYD�ORJUD�DSUREDFLµQ�VL�FXHQWD�
FRQ�XQD�IXHUWH�IXQGDPHQWDFLµQ�D[LROµJLFD�GH�H[WUHPD�MXVWLFLD�TXH�OR�H[LJH��

��ܞ ,E¯GHP�
��ܟ )HUQDQGR�6DQWDRODOOD�/µSH]��'HUHFKR�FRQVWLWXFLRQDO��SS������\ܘ���
��ܠ ,E¯G���S�����
��ܡ 6DJ¾HV��/RV�WULEXQDOHV��S������
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R�FXDQGR�SUR\HFWD�HQ�VX�VHQWHQFLD�FUHHQFLDV�\�YDORUDFLRQHV�VRFLDOHV�FRQ�
PX\�DOWR�JUDGR�GH�FRQVHQVR�\�TXH��VLPXOW£QHDPHQWH��UHVXOWDQ�VDWLVIDFWRULRV�
GHVGH�HO�£QJXOR�GH�OD�MXVWLFLD��$GHP£V��GHVGH�OXHJR��WHQGU¯D�TXH�VDWLVIDFHU�
HO�UHTXLVLWR�GH�SUDFWLFDELOLGDG�PDWHULDO�GHO�FDPELR�TXH�SRVWXODً���

D) Cambios promovidos desde el derecho internacional 

/D�&RQVWLWXFLµQ�GRPLQLFDQD�GH�HQHUR�GH������LQVWLWX\µ�ORV�OODPDGRV�
SULQFLSLRV�GH�DSOLFDFLµQ�H�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQ�
GDPHQWDOHV�GLVSRQLHQGR�TXHف�ORV�WUDWDGRV��SDFWRV�\�FRQYHQFLRQHV�UHODWLYRV�
D�GHUHFKRV�KXPDQRV��VXVFULWRV�\�UDWLFDGRV�SRU�HO�(VWDGR�GRPLQLFDQR��
WLHQHQ� MHUDUTX¯D�FRQVWLWXFLRQDO�\�VRQ�GH�DSOLFDFLµQ�GLUHFWD�H� LQPHGLDWD�
SRU�ORV�WULEXQDOHV�\�GHP£V�µUJDQRV�GHO�(VWDGRق����

$VLPLVPR��HQ�HO�QXPHUDO���GHO�DUW¯FXOR�����VH�FRQVLJQD�WDPEL«Q��

/RV� SRGHUHV� S¼EOLFRV� LQWHUSUHWDQ� \� DSOLFDQ� ODV� QRUPDV�
UHODWLYDV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�VXV�JDUDQW¯DV��HQ�
HO�VHQWLGR�P£V�IDYRUDEOH�D�OD�SHUVRQD�WLWXODU�GH�ORV�PLVPRV�
\�� HQ� FDVR� GH� FRQLFWR� HQWUH� GHUHFKRV� IXQGDPHQWDOHV��
SURFXUDU£Q� DUPRQL]DU� ORV� ELHQHV� H� LQWHUHVHV� SURWHJLGRV�
SRU�OD�&RQVWLWXFLµQ�

&RQ�ODV�DQWHULRUHV�SUHYLVLRQHV�FRQVWLWXFLRQDOHV��5HS¼EOLFD�'RPLQL�
FDQD�VH�LQVHUWD�HQ�HO�Q¼PHUR�GH�ORV�SD¯VHV�TXH�DGRSWD�HVWRV�LQVWUXPHQWRV�
FRQFHUQLHQWHV�DO�GHUHFKR�LQWHUQDFLRQDO�GH�ORV�GHUHFKRV�KXPDQRV��FRQ�OD�
FODUD�HQFRPLHQGD�D�OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�GH�FRQYDOLGDU�R�SURPRYHU�
ORV�FDPELRV�VRFLDOHV�TXH�SXHGDQ�SURGXFLUVH�FRQ�PRWLYR�GH�OD�VXVFULSFLµQ��
SUHYLD�UHYLVLµQ�GHO�µUJDQR�FRQVWLWXFLRQDO�\�SRVWHULRU�UDWLFDFLµQ�SRU�HO�
&RQJUHVR�� GH� XQ� WUDWDGR�� SDFWR� R� FRQYHQFLµQ� LQWHUQDFLRQDO� UHODWLYR� D�
GHUHFKRV�KXPDQRV�

/D� OHJLWLPDFLµQ� GH� HVWD� FRQVDJUDFLµQ� FRQVWLWXFLRQDO� HQFXHQWUD� VX�
MXVWLFDFLµQ�HQ�HO�OODPDGRف�HIHFWR�¼WLO�GH�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�GH�
GHUHFKRV�KXPDQRVق��WDOHV�FRPR�HO�SDFWR�GH�6DQ�-RV«�GH�&RVWD�5LFD��$UW����
\�OD�&RQYHQFLµQ�GH�9LHQD�VREUH�'HUHFKR�GH�ORV�7UDWDGRV��TXH�HQ�HVHQFLD�

��ܢ ,E¯GHP�
��ܣ $UW�������GH�OD�&RQVWLWXFLµQ
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SURK¯EH�D�ORV�(VWDGRV�ORFDOHV�LQDSOLFDU�R�LQFXPSOLU�FRQ�VXV�REOLJDFLRQHV�
LQWHUQDFLRQDOHV�DUJXPHQWDQGR�QRUPDV�QDFLRQDOHV��WRGR�HOOR�HQ�YLUWXG�GH�
ORV�SULQFLSLR�LQWHUQDFLRQDOLVWDV�GH�SDFWD�VXQW�VHUYDQGD�\�GH�OD�ERQD�बGH��\�
GH�OD�GRFWULQD�GH�FRQYHQFLRQDOLGDG�HVWDEOHFLGD�SRU�OD�&RUWH�,QWHUDPHULFDQD�
GH�'HUHFKRV�+XPDQRV�

(O�SULQFLSLR�GH�FRQYHQFLRQDOLGDG�FRPSRUWD�GRV�UHJODV�

��� /RV�MXHFHV�ORFDOHV�GHEHQ�H[LPLUVH�GH�DSOLFDU�ODV�QRUPDV�GH�GHUHFKR�
LQWHUQR�FRQWUDULDV�DO�3DFWR�GH�6DQ�-RV«�GH�&RVWD�5LFD�\�OD�MXULVSUXGHQ�
FLD�TXH�VREUH�GLFKR�SDFWR�GLFWH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�
+XPDQRV�

��� /RV�MXHFHV�QDFLRQDOHV�GHEHQ�LQWHUSUHWDU�\�DSOLFDU�HO�GHUHFKR�QDFLRQDO�
HQ�FRQVRQDQFLD�FRQ�HO�3DFWR�GH�6DQ�-RV«�GH�&RVWD�5LFD�\�OD�MXULVSUX�
GHQFLD�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV�

6LQ� OXJDU�D�GXGDV�TXH�HVWDV�QXHYDV�SUHYLVLRQHV�FRQVWLWXFLRQDOHV�HQ�
PDWHULD�GH�GHUHFKRV�KXPDQRV�FRPSURPHWHQ�\�GHWHUPLQDQ�HO�SHUO�GH�OD�
PDJLVWUDWXUD�FRQVWLWXFLRQDO�GRPLQLFDQD�FRPR�PRWRU�GH�FDPELRV�VRFLDOHV�

IV.  Normas sujetas a ejecución presupuestaria 

([LVWHQ�FDPELRV�VRFLDOHV�TXH�LPSOLFDQ�XQ�FRVWR�SDUD�HO�(VWDGR��VREUH�
WRGR��DTXHOORV�TXH�WLHQHQ�XQD�QDWXUDOH]D�HFRQµPLFD��HGXFDFLµQ��VDOXG��
YLYLHQGD��

(VWD�HV�XQD�FXHVWLµQ�UHOHYDQWH�DQWH�OD�GLVSRVLFLµQ�FRQVWLWXFLRQDO�TXH�
H[LJH�OD�REOLJDFLµQ�GH�LGHQWLFDU�IXHQWHV�HVWLSXODGD�HQ�HO�DUW¯FXOR�����GH�
OD�&RQVWLWXFLµQ�DO�HVWDEOHFHU��1R�WHQGU£�HIHFWR�QL�YDOLGH]�OD�OH\�TXH�RUف�
GHQH��DXWRULFH�XQ�SDJR�R�HQJHQGUH�XQD�REOLJDFLµQ�SHFXQLDULD�D�FDUJR�GHO�
(VWDGR��VLQR�FXDQGR�HVD�PLVPD�OH\�LGHQWLTXH�R�HVWDEOH]FD�ORV�UHFXUVRV�
QHFHVDULRV�SDUD�VX�HMHFXFLµQق�

/D�DQWHULRU�VLWXDFLµQ�FRQVWLWX\H�XQ�REVW£FXOR�R�YDOODGDU�SDUD�TXH�OD�
MXULVGLFFLµQ�FRQVWLWXFLRQDO�GLVSRQJD�MXGLFLDOPHQWH�OD�VDWLVIDFFLµQ�GH�XQ�
GHUHFKR��FX\D�HMHFXFLµQ�QR�KD�VLGR�FRQWHPSODGD�SUHVXSXHVWDULDPHQWH�SRU�
HO�(VWDGR�

8Q�UHFLHQWH�HMHPSOR�GH�OR�DQWHULRU�OR�FRQVWLWX\H�OD�REVHUYDFLµQ�SRU�
SDUWH�GHO�3RGHU�(MHFXWLYR�GH�/H\�*HQHUDO�GH�6DODULRV�SDUD�WRGR�HO�VHFWRU�
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S¼EOLFR��OD�FXDO�IXH�GHYXHOWD�DO�&RQJUHVR�1DFLRQDO�DUJXPHQWDQGR�TXH�OD�
PLVPD�HV�YLRODWRULD�GHO�DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ�DO�QR�LGHQWLFDU�R�
HVWDEOHFHU�ORV�UHFXUVRV�QHFHVDULRV�SDUD�VX�HMHFXFLµQ�

(Q�OD�VROXFLµQ�GH�OD�VLWXDFLµQ�SODQWHDGD�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�
SXHGH�DGRSWDU�WUHV�SRVLFLRQHV��$��OD�LQDFFLµQ�MXGLFLDO��%��OD�GH�KDFHU�HO�
UHTXHULPLHQWR�SUHVXSXHVWDULR�FRUUHVSRQGLHQWH�\�&��SURFHGHU�D�OD�HPLVLµQ�
GH�XQD�VHQWHQFLD�H[KRUWDWLYD�

A) Inacción judicial 

(VWD�VHU¯D�OD�SRVLFLµQ�P£V�DFRPRGDWLFLD�SDUD�OD�PDJLVWUDWXUD�FRQVWL�
WXFLRQDO�\��HQ�FRQVHFXHQFLD��ODV�P£V�LUUHVSRQVDEOH��$QWH�OD�LQH[LVWHQFLD�
GH�OD�SDUWLGD�SUHVXSXHVWDULD��HO�7ULEXQDO�&RQVWLWXFLRQDO�VH�GHFLGH�SRU�OD�
LQDFFLµQ�HQ�HVSHUD�GH�TXH�HO�(VWDGR�SURYHD�OD�PLVPD�HQ�HO�SUHVXSXHVWR��
(VWD�SRVLFLµQ�FUHD�OD�SRVLELOLGDG�GH�TXH�HO�(VWDGR�SRVSRQJD�GH�PDQHUD�
LQGHQLGD�HO�JRFH�GHO�GHUHFKR�EDMR�HO�DOHJDWR�GH�TXH�QR�KD\�GLVSRQLELOLGDG�
GH�GLQHUR�

B) Requerimiento presupuestario 

2WUD�DOWHUQDWLYD�TXH�WLHQH�HO�7ULEXQDO�&RQVWLWXFLRQDO�HV�OD�GH�UHTXHULU�
MXGLFLDOPHQWH�ODV�SDUWLGDV�FRUUHVSRQGLHQWHV�SDUD�GDU�DV¯�HVWULFWR�FXPSOL�
PLHQWR�D�OD�&RQVWLWXFLµQ��DXQTXH�HOOR�FRQOOHYH�DOJ¼Q�GHVHTXLOLEULR�HQ�HO�
SUHVXSXHVWR�

C) Emisión de una sentencia exhortativa 

)LQDOPHQWH��HO�7ULEXQDO�&RQVWLWXFLRQDO�SXHGH�HPLWLU�XQD�VHQWHQFLD�
H[KRUWDWLYD�DO�3RGHU�(MHFXWLYR�SDUD�TXH�HQ�XQ�SHU¯RGR�GH�WLHPSR�DGRSWH�ODV�
SURYLVLRQHV�SUHVXSXHVWDULDV�SDUD�DWHQGHU�HO�JRFH�GHO�GHUHFKR�IXQGDPHQWDO�
HQ�MXHJR��LQFOX\HQGR�HO�UHTXHULPLHQWR�GH�TXH�HO�µUJDQR�HMHFXWLYR�G«�OD�
GHELGD�LQIRUPDFLµQ�DO�7ULEXQDO�VREUH�HO�FXPSOLPLHQWR�GHO�FRQWHQLGR�GH�OD�
H[KRUWDFLµQ��/DV�YDORUDFLRQHV�GH�HVWD�H[KRUWDFLµQ�SXHGHQ�VHU�KHFKDV�SRU�
HO�7ULEXQDO�&RQVWLWXFLRQDO�HPLWLHQGR�XQD�SRVWHULRU�VHQWHQFLD�

(VWD�HV�OD�SRVLFLµQ�P£V�HTXLOLEUDGD�TXH�SXHGH�DGRSWDU�OD�MXULVGLFFLµQ�
FRQVWLWXFLRQDO��SXHV�HOOD�VH�VLW¼D�HQWUH�HO�UHVSHWR�DO�SULQFLSLR�GH�OD�VHSDUDFLµQ�
GH�ORV�SRGHUHV�\�HO�SULQFLSLR�GH�YLJHQFLD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
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V.  Conclusiones 

6LQ�OXJDU�D�GXGDV��OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�WLHQH�OD�PLVLµQ��SRUTXH�
HV�LQKHUHQWH�D�VX�SURSLD�QDWXUDOH]D��GH�VHU�SURPRWRU�GH�FDPELRV�VRFLDOHV�

(O�DXJH�GH�HVWD�FRQFHSFLµQ�UHFLEH�HO� VXVWHQWR�SRU�JUDQ�SDUWH�GH� OD�
GRFWULQD�TXH�KD�DWULEXLGR�HO�GHELOLWDPLHQWR�GH�OD�GRFWULQD�FRQYDOLGDQWH��
HVSHFLDOPHQWH�OD�GH�OD�GLVWLQFLµQ�HQWUH�FO£XVXODV�FRQVWLWXFLRQDOHV�SURJUD�
P£WLFDV�\�RSHUDWLYDV�\�OD�GH�PHGLDFLµQ�GH�OD�OH\��

/D�GRFWULQD�PRWRUL]DQWH�KD�LPSXOVDGR�OD�WHVLV�GH�OD�LQFRQVWLWXFLRQDOLGDG�
SRU�RPLVLµQ�TXH�KD�SURGXFLGR�XQ�FDPELR�HQ�OD�FXOWXUD�FRQVWLWXFLRQDO�FRQ�
YLUWLHQGR�OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�HQ�XQ�OHJLVODGRU�DFWLYR��SHUPDQHQWH�
SURPRWRU�GH�OHJLVODFLµQ��FRQVWLWX\HQGR�XQD�GH�ODV�P£V�HOHYDGDV�H[SUHVLRQHV�
GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�FRPR�PRWRU�GH�FDPELRV�VRFLDOHV�

/D�HMHFXFLµQ�GH�OD�FRQVWLWXFLµQ��VX�GHVDUUROOR�SURJUHVLYR��OD�PXWDFLµQ�
FRQVWLWXFLRQDO� \� ORV� FDPELRV� SURPRYLGRV� SRU� HO� GHUHFKR� LQWHUQDFLRQDO�
VRQ�UROHV�LQKHUHQWHV�D�OD�PDJLVWUDWXUD�FRQVWLWXFLRQDO�FRPR�SURPRWRU�GH�
FDPELRV�VRFLDOHV�

/DV�WUDQVIRUPDFLRQHV�HQ�ODV�FUHHQFLDV�\�YDORUDFLRQHV�VRFLDOHV�TXH�DO�
FDQ]DQ�XQ�HOHYDGR�JUDGR�GH�FRQVHQVR�MXVWLFDQ�OD�H[LVWHQFLD�GH�XQ�PRGHOR�
GLIHUHQWH�GH�HQWHQGHU�OD�&RQVWLWXFLµQ�SRU�SDUWH�GH�OD�PDJLVWUDWXUD�FRQVWL�
WXFLRQDO�PHGLDQWH�XQD�LQWHUSUHWDFLµQ�PXWDWLYD�TXH�LPSOLTXH�OD�DGDSWDFLµQ�
GH�OD�&RQVWLWXFLµQ�D�ODV�QXHYDV�FLUFXQVWDQFLDV�SURYRFDQGR�XQD�YDULDFLµQ�
GHO�VLJQLFDGR�GH�VXV�QRUPDV��VLQ�YDULDU�VX�UHGDFFLµQ��
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/LFHQFLDGR�HQ�'HUHFKR�\�&LHQFLDV�3RO¯WLFDV�HQ�OD�8QLYHUVLGDG�GH�$QWLRTXLD��

$VLVWLµ�D�OD�8QLYHUVLGDG�GH�+DUYDUG�FRPR�HVWXGLDQWH�HVSHFLDO�HQ�ODV�£UHDV�GH�
-XULVSUXGHQFLD��'HUHFKR�&RQVWLWXFLRQDO�\�7HRU¯D�3RO¯WLFD��)XH�MXH]�SURPLVFXR�
PXQLFLSDO�GH�5¯RQHJUR��SURIHVRU�GXUDQWH�WUHLQWD�D³RV��GHFDQR�\�YLFHUUHFWRU�GH�OD�
8QLYHUVLGDG�GH�$QWLRTXLD�\�YLFHSUHVLGHQWH�GHO�&RPLW«�5HJLRQDO�SRU�OD�'HIHQVD�
GH�ORV�'HUHFKRV�+XPDQRV�HQ�$QWLRTXLD�D�QDOHV�GH�OD�G«FDGD�GH�������2FXSµ�
HO�FDUJR�GH�PDJLVWUDGR�GH�OD�&RUWH�&RQVWLWXFLRQDO�HQWUH������\�������GH�OD�FXDO�
IXH�SUHVLGHQWH�GHVGH�����XH�VHQDGRU�SRU�HO�)UHQWH�6RFLDO�\�3RO¯WLFR�HQ�HO�SH(�ܕ
U¯RGRܕ����������)XH�FDQGLGDWR�D�OD�SUHVLGHQFLD�GH�&RORPELD�HQ�ODV�HOHFFLRQHV�
GHO�D³R�������SRU�HO�3ROR�'HPRFU£WLFR�$OWHUQDWLYR��RUJDQL]DFLµQ�GH�OD�FXDO�IXH�
SUHVLGHQWH�HQ�HO�SHU¯RGRܘ���������
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0X\�EXHQRV�G¯DV��PXFKDV�JUDFLDV�D�PL�DPLJR�0LOWRQ�5D\��SUHVL�
GHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO��D�ORV�PLHPEURV�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��\�D�ODV�SHUVRQDV�TXH�

PH�LQYLWDURQ�D�KDFHU�XQDV�UHH[LRQHV�DQWH�XQ�S¼EOLFR�WDQ�FDOLFDGR�FRPR�
HVWH��0H�VLHQWR�VXPDPHQWH�ELHQ��FRPR�PH�KH�VHQWLGR�VLHPSUH�TXH�KH�YHQLGR�
D�5HS¼EOLFD�'RPLQLFDQD�D�KDFHU�XQ�HMHUFLFLR�FRPR�HVWH�TXH�YR\�D�KDFHU�
KR\��9R\�D�WUDWDU�GH�FH³LUPH�DO�WLHPSR�\�VL�QR��XVWHGHV�PH�OR�KDFHQ�VDEHU��

(VWDPRV�FRQPHPRUDQGR�ORV����D³RV�GH�OD�SXEOLFDFLµQ�GH�XQ�OLEUR�
TXH�QR�WLHQH�QDGD�TXH�YHU�FRQ�HO�GHUHFKR��HQ�SULQFLSLR��VLQR�FRQ�OD�OR�
VR¯D�GH�OD�FLHQFLD��6X�W¯WXOR�HV�/D�HVWUXFWXUD�GH�ODV�UHYROXFLRQHV�FLHQW¯बFDV�
GHO�बOµVRIR�GH�OD�FLHQFLD�QRUWHDPHULFDQD��GH�7KRPDV�&XPQ��(Q�HVH�OLEUR�
&XPQ�KDEOD�GH�SDUDGLJPDV��OR�TXH�«O�KDEOD�GH�OD�FLHQFLD�VH�KDFH�QRUPDO�
HQ� WRUQR� D� SDUDGLJPDV� DGPLWLGRV� SRU� OD� FRPXQLGDG� FLHQW¯FD� \� �XQDف
UHYROXFLµQ�QR�HV�RWUD�FRVD�TXH�XQ�FDPELR�GH�SDUDGLJPDق��W«UPLQR�TXH�
VH�KD�LGR�WULYLDOL]DQGR�\�VH�KD�LGR�XWLOL]DQGR�HQ�XQ�VHQWLGR�PX\�¯YROR��
SHUR�\R�TXH�FUHR�TXH�KD\�TXH�UHVFDWDUOR�\�PX\�HVSHF¯FDPHQWH�HQ�XQ�
FDVR�FRPR�HO�TXH�QRV�RFXSD��

<R�FUHR�TXH�HO�IHQµPHQR�GHO�QXHYR�FRQVWLWXFLRQDOLVPR�FRQVWLWX\H�XQ�
QXHYR�SDUDGLJPD��XQ�QXHYR�SDUDGLJPD�HQ�OD�FRQFHSFLµQ�GHO�(VWDGR�\�GHO�
GHUHFKR�TXH�YLHQH�D�VXSHUDU��GLJDPRV��HO�SDUDGLJPD�TXH�KDE¯D�WULXQIDGR�
HQ�OD�5HYROXFLµQ�DQFHVD�GHO�(VWDGR�GHPR�OLEHUDO��&RPR�SRQH�GH�SUHVHQ�
WH�&XPQ��HV�GL¯FLO�DEDQGRQDU�XQ�SDUDGLJPD�DQWLJXR�TXH�KD�IXQFLRQDGR�
GXUDQWH�PXFKR�WLHPSR�\�TXH�KD�VH�KD�PDQWHQLGR�HQ�OD�PHQWDOLGDG�GH�
XQD�FRPXQLGDG�FLHQW¯FD�TXHط�\R�GLU¯D�HQ�HVWH�FDVRط�HV�OD�FLXGDGDQ¯D�HQ�
JHQHUDO��(V�SRU�HVWD�UD]µQ�TXH�PXFKRV�GH�ORV�KHFKRV��R�PXFKDV�GH�ODV�
FDUDFWHU¯VWLFDV�TXH�GLVWLQJXHQ�DO�QXHYR�FRQVWLWXFLRQDOLVPR�VRQ�YLVWDV�FRPR�
KHU«WLFDV��VRQ�YLVWDV�FRPR�GHVYLDFLRQHV��FRPR�DUPDFLRQHV�KHWHURGR[DV�
SRUTXH�VH�HVW£�XWLOL]DQGR�SDUD�HYDOXDUODV�XQ�SDUDGLJPD�DQWLJXR�TXH��D�PL�
MXLFLR��GHE¯D�VHU�DEDQGRQDGR�\�GHEH�VHU�DEDQGRQDGR��3HUR�HVH�DEDQGRQR�
WRPD�WLHPSR�\�HV�XQ�SURFHVR�SDXODWLQR�

'HF¯D�TXH�HO�QXHYR�FRQVWLWXFLRQDOLVPR�HV�XQ�IHQµPHQR�TXH�VH�GD�GH�
XQD�PDQHUD�FDVL�FRQFRPLWDQWH�HQ�(XURSD�\�HQ�/DWLQRDP«ULFD��DXQTXH�XQ�
SRFR�DQWHULRU�HV�HO�IHQµPHQR�HXURSHR�TXH�SURFHGHظ�SXGL«UDPRV�GHFLUظ�GH�
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OD�EXUJXHV¯D�GH������\�GH�OD�&RQVWLWXFLµQ�HVSD³ROD�GH����H�FRPSDU+�ܗ�
WLGR�FRQ�MXULVWDV�HVSD³ROHV�GLVFXVLRQHV�VREUH�HVWRV�WHPDV��\�KD\�WHPDV�HQ�
ORV�FXDOHV�QR�ORJUDPRV�SRQHUQRV�GH�DFXHUGR��GHELGR�D�TXH�KDEODPRV�GH�
VRFLHGDGHV�PX\�GLIHUHQWHV��(O�QXHYR�FRQVWLWXFLRQDOLVPR�WLHQH�XQD�JUDQ�
LPSRUWDQFLD�HQ�(XURSD��SHUR�ODV�VRFLHGDGHV�HXURSHDV�GLVWDQ�PXFK¯VLPR�
GH�VHU�WDQ�DVLP«WULFDV�FRPR�OR�VRQ�ODV�VRFLHGDGHV�ODWLQRDPHULFDQDV��'H�DOO¯�
TXH�HO�QXHYR�FRQVWLWXFLRQDOLVPR�HQ�$P«ULFD�RH]FD�UDVJRV�PXFK¯VLPRV�
P£V�LQWHQVRV�\�\R�GLU¯D�P£V�UDGLFDOHV�TXH�ORV�GHO�QXHYR�FRQVWLWXFLRQDOLVPR�
HXURSHR���(Q�TX«�UDGLFDQ�HVDV�GLIHUHQFLDV"�<R�GLU¯D�TXH�KD\�GRV�DVXQWRV�
TXH�GLVWLQJXHQ�DO�QXHYR�FRQVWLWXFLRQDOLVPR�ODWLQRDPHULFDQR�GHO�QXHYR�
FRQVWLWXFLRQDOLVPR�HXURSHR�\�TXH�VH�FLDQ�HQ�ORV�GHUHFKRV�VRFLDOHV��HFR�
QµPLFRV�\�FXOWXUDOHV��\�HQ�HO�PXOWLFXOWXUDOLVPR��HQ�OD�FRQIRUPDFLµQ�GH�
DFXHUGR�FRQ�ODV�QXHYDV�FRQVWLWXFLRQHV�GH�$P«ULFD�/DWLQD�GH�OD�G«FDGD�GH�
ORV�����GH�OD�&RQVWLWXFLµQ�EUDVLOHUD�GH�����ظ����GH�OD�FRORPELDQD�GH������
\�DV¯�VXFHVLYDPHQWH��OD�FRQIRUPDFLµQ�GH�VRFLHGDGHV�SOXUL«WQLFDV�\�PXOWL�
FXOWXUDOHV�\�OD�FRQVLJQDFLµQ�HQ�HVDV�FDUWDV�GH�ORV�GHUHFKRV�HFRQµPLFRV��
VRFLDOHV�\�FXOWXUDOHV��&RPR�VH�PH�KD�SHGLGR�TXH�KDEOH�HVSHFLDOPHQWH�GH�
OD�HIHFWLYLGDG�R�GH�OD�PDWHULDOL]DFLµQ�GH�HVRV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�
\�FXOWXUDOHV��YR\�D�UHIHULUPH�IXQGDPHQWDOPHQWH�D�HOORV�

+DFLHQGR�XQD�REVHUYDFLµQ��R¯D�HQ�ODV�H[SRVLFLRQHV�DQWHULRUHV�ODV�GRV�
DFWLWXGHV�TXH�VH�DVXPHQ�DFHUFD�GH�TXH�VL�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�
GHEHQ�VHU�R�QR�SURPRWRUHV�GH�XQ�FDPELR�VRFLDO��$QWH�HVWH�WHPD��OR�SUL�
PHUR�TXH�GHEHPRV�SUHJXQWDUQRV�HV�TX«�FODVH�GH�FRQVWLWXFLRQHV�VRQ�ODV�
TXH�HVW£Q�DSOLFDQGR�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�QXHVWURV��\�\R�GLU¯D�VRQ�
FRQVWLWXFLRQHV�XWµSLFDV��SHUR�XWµSLFDV�HQ�HO�PHMRU�VHQWLGR�GHO�W«UPLQR��
(O�W«UPLQR�XWRS¯D�VH�XVD�HQ�VHQWLGR�SH\RUDWLYR�SDUD�KDEODU�GH�VLWXDFLRQHV�
TXLP«ULFDV��LQDOFDQ]DEOHV��LGHDOHV��HWF���HQWRQFHV�RUGLQDULDPHQWH��FXDQGR�
VH�UHHUH�DOJXLHQ�D�XQ�WH[WR�R�D�XQD�SHUVRQD�HQ�HO�VHQWLGR�GH�FDOLFDUOD�
FRPR�XWµSLFD��OD�HVW£�GHVFDOLFDQGR��HV�VR³DGRUD��TXLP«ULFD��HWF�

$�WDOHV�QHV��FRQVLGHUR�TXH�KD\�TXH�GHVWDFDU�HO�VHQWLGR�RULJLQDULR�GH�
XWRS¯D��TXH�VLJQLFD�OR�TXH�QR�WLHQH�OXJDU��SHUR�SXGL«UDPRV�GHFLU�OR�TXH�
QR�WLHQH�OXJDU�DXQ��SHUR�TXH�SXHGH�WHQHU�OXJDU��<R�SRQJR�ODV�FDUWDV�VREUH�
OD�PHVD��GHVFUHR�GH�ODV�XWRS¯DV�QRUPDOHV��GH�ODV�XWRS¯DV�FRPSUHQVLYDV�GH�
HVDV�TXH�RHF¯D�SRU�HMHPSOR�HO�PDU[LVPR�GH� ODV� VRFLHGDGHV�VLQ�FODVHV��
GRQGH�QR�LEDQ�D�KDEHU�FRQLFWRV��<�FRPR�QR�LEDQ�D�KDEHU�FRQLFWRV�QR�
KDE¯D�WDPSRFR�QL�GHUHFKR�QL�(VWDGR��VRFLHGDGHV�SDUDGLV¯DFDV��(VDV�XWRS¯DV�
VRQ��VHJ¼Q�D�PL�MXLFLR��GD³LQDV��
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3HUR�FUHR�SURIXQGDPHQWH�HQ�XWRS¯DV�SDUFLDOHV��3RGHPRV�KDFHU�XQD�
HVSHFLH�GH�LQYHQWDULR�GH�ODV�FDUHQFLDV��GH�ODV�VLWXDFLRQHV�LQVDWLVIDFWRULDV�
TXH�H[LVWHQ�HQ�QXHVWUDV�VRFLHGDGHV�\�SRGHPRV�SUHJXQWDUQRV���HVDV�VLWXD�
FLRQHV�VRQ�VXSHUDEOHV�R�QR�VRQ�VXSHUDEOHV"�(MHPSOR��\�DGYLHUWR�TXH�PH�
YR\�D�UHIHULU�PX\�DELHUWDPHQWH�D�&RORPELD��TXH�HV�OD�VRFLHGDG�TXHظ�SRU�
UD]RQHV� REYLDVظ� \R�PHMRU� FRQR]FR�� 6L� QRVRWURV� QRV� SUHJXQWDPRV�� �HQ�
&RORPELD�KD\�SHUVRQDV�TXH�VH�HQFXHQWUDQ�HQ�HVWDGR�GH�SREUH]D�DEVROXWD��
GH�PLVHULD"�6¯��ODV�KD\���<�FX£QWDV"�3XHV�ODV�HVWDG¯VWLFDV�RFLDOHV�KDEODQ�
DSUR[LPDGDPHQWH�GH�XQ�������<�XQR�SRGU¯D�SUHJXQWDUVH���\�QR�HV�SRVLEOH�
HUUDGLFDU�OD�PLVHULD"��1R�HV�SRVLEOH�HUUDGLFDU�OD�SREUH]D"��&µPR�HQ�RWUDV�
VRFLHGDGHV�HVR�KD�VLGR�SRVLEOH"�<�OD�SREUH]D�HQ�&RORPELD���TX«�¯QGLFH�
UHYHOD"�$SUR[LPDGDPHQWH�XQ�������GH�DFXHUGR�FRQ�ODV�HVWUDWHJLDVظ�P£V�
ELHQ�GH�PDQLSXODFLµQ�HVWDG¯VWLFD��<�SRGHPRV�SUHJXQWDUQRV��HQWRQFHV��VL�
HV�DSUR[LPDGDPHQWH�XQ������GH�OD�SREODFLµQ�HO�TXH�HVW£�HQ�OD�SREUH]D��
�HVD�VLWXDFLµQ�QR�HV�VXSHUDEOH"�3RU�OR�WDQWR��HV�XWµSLFR�ORJUDU�XQ�HVWDGR�
GH�FRVDV�TXH�WRGDY¯D�QR�WLHQH�OXJDU��SHUR�TXH�SXHGHQ�WHQHU�OXJDU��SXHGH�
WHQHU�OXJDU�D�FRQGLFLµQ�TXH�EXVTXHPRV�OD�VXSHUDFLµQ�GH�HVDV�VLWXDFLRQHV�
YHUJRQ]RVDV�\�EXVTXHPRV�HQWRQFHV�VLWXDFLRQHV�PXFKR�P£V�GLJQDV�SDUD�OD�
JHQWH�TXH�YLYH�HQ�HVDV�FRQGLFLRQHV��

0H�SDUHFH�TXH�D�HVR�DSXQWµ�HO�QXHYR�FRQVWLWXFLRQDOLVPR��&UHR�TXH�
OD�PD\RU� SDUWH� GH� ODV� REMHFLRQHV� DO� QXHYR� FRQVWLWXFLRQDOLVPR� GHULYDQ�
GH�HVD�YLJHQFLD� WDQ�DUUDLJDGD�GHO�YLHMR�SDUDGLJPD�GH� OD� VHSDUDFLµQ�FDVL�
DEVROXWD�GH�ORV�µUJDQRV�GHO�SRGHU��GH�OD�LQGHSHQGHQFLD�GH�ORV�MXHFHV��GH�
TXH�ORV�MXHFHV�VH�OLPLWDQ�D�GHFLU�HO�GHUHFKR�\�QR�D�FUHDU�HO�GHUHFKR��HWF��
(V�WLHPSR�GH�TXH�RUGHQHPRV�WRGRV�HVWRV�VXFHVRV�\�OHV�DWULEX\DPRV�ORV�
FRQFHSWRV�MXU¯GLFRV�SHQGLHQWHV�HQ�OR�TXH�OODPµ�XQ�QXHYR�SDUDGLJPD�D�OD�
YH]�MXU¯GLFR�\�SRO¯WLFR��(Q�HO�WHPD�GH�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�
FXOWXUDOHV��KD\�GRV�SRVLFLRQHV��XQD�FRQVHUYDGRUD�\�RWUD�SURJUHVLVWD��\�QR�
HVRV�W«UPLQRV�HQ�XQ�VHQWLGR�YDORUDWLYR��SXHV�HV�FDVL�LQHYLWDEOH��VLQR�FDVL�
HQ�XQ�VHQWLGR�GHVFULSWLYR��KD\�JHQWH�DSHJDGD�D�OD�WUDGLFLµQ�\�KD\�JHQWH�
TXH�SUHIHULPRV��P£V�ELHQ��SHQVDU�HQ� ORV�SRVLEOHV�FDPELRV�TXH�HQ�XQD�
VRFLHGDG�SXHGHQ�VXVFLWDUVH��

6L�ODV�FRQVWLWXFLRQHV�GH�/DWLQRDP«ULFD�GH�OD�G«FDGD�GH�ORV�RFKHQWDV�
GHO�VLJOR�SDVDGR�VRQ�FRQVWLWXFLRQHV�XWµSLFDV�\�HVDV�FRQVWLWXFLRQHV�YDQ�D�VHU�
DSOLFDGDV�SRU�ORV�MXHFHV�FRQVWLWXFLRQDOHV��SRU�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�
���HV�HYLGHQWHظTXH�DGHP£V�VRQ�HVHQFLDOHV�HQ�HVWH�WLSR�GH�FRQVWLWXFLRQDOLVPRظ
TXH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�MXHJDQ�HO�URO�GH�SURPRWRUHV�GHO�FDPELR�
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VRFLDO��DOJR�P£V��HV�TXH�WLHQHQ�TXH�MXJDU�HVH�URO�VL�HV�TXH�TXLHUHQ�FXPSOLU�D�
FDEDOLGDG�VXV�IXQFLRQHV��)UHQWH�D�HVH�SUREOHPD�H[LVWHQ�GRV�SRVLFLRQHV��8QD�
GH�HOODV�SODQWHD�TXH�ORV�GHUHFKRV�HFRQµPLFRV�VRFLDOHV�\�FXOWXUDOHV�QR�VRQ�
VLPSOHPHQWH�GHUHFKRV��VLQR�SURSµVLWRV�D�ODUJR�SOD]R��PHWDV�TXH�HO�(VWDGR�VH�
WUD]D��OR�TXH�QRV�SHUPLWH�SUHJXQWDUQRV���SDUD�DOFDQ]DUODV�FX£QGR"�<���FµPR�
VH�OH�SXHGH�H[LJLU�DO�(VWDGR�TXH�ODV�EXVTXH"��([LVWH�DOJ¼Q�LQVWUXPHQWR�IXHUD�
GH�PRYLPLHQWRV�VRFLDOHV"�)XHUD�GH�HVR��QR�FRQR]FR�LQVWUXPHQWR�DOJXQR�
TXH�SXHGD�REOLJDU�D�ORV�FRQJUHVRV�D�TXH�H[SLGDQ�OH\HV�GH�DFXHUGR�D�OR�TXH�
OD�&RQVWLWXFLµQ�HVWDEOHFH��GH�QLQJXQD�PDQHUD��

<�VL�ORV�MXHFHV�HVW£Q�OHJLWLPDGRV�SRU�DVDPEOHDV�FRQVWLWXFLRQDOHV�TXH�
KDQ�VLGR�HOHJLGDV�SRSXODUPHQWH�\�GH�HVDV�FRQVWLWXFLRQHV�DV¯�GLFWDGDV�VH�
VLJXHQ�FLHUWDV�IXQFLRQHV�SDUD�ORV�MXHFHV���HV�DEVROXWDPHQWH�OHJ¯WLPR�TXH�
ORV�MXHFHV�DVXPDQ�HVH�WLSR�GH�IXQFLRQHV"�$OJR�P£V��HV�QHFHVDULR�VH³DODU�
XQ�KHFKR�\�XQD�YH]�P£V�PH�UHHUR�D�PL�SD¯V��&RORPELD��TXH�HV�HO�TXH�
FRQR]FR��DXQTXH�VRVSHFKR�TXH�HQ�PXFKRV�SD¯VHV�ODWLQRDPHULFDQRV�HO�SUR�
EOHPD�HV�FRP¼Q��1XHVWURV�OHJLVODGRUHV�VRQ�PX\�GDGRV�D�UHGDFWDU�WH[WRV�

'U��&DUORV�*DYLULD�'¯D]
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TXH��PLUDGRV�HQ�HO�SDSHO��VRQ�VHGXFWRUHV��EHOO¯VLPRV��\�TXH�QRV�VLUYHQ�SDUD�
SUHVHQWDUORV�HQ�ORV�IRURV�LQWHUQDFLRQDOHVف�c\�PLUH�OD�OHJLVODFLµQف�ق�c<�PLUH�
OD�&RQVWLWXFLµQ�WDQ�DYDQ]DGD�TXH�KD\�HQ�&RORPELDق���<�HQWRQFHV�QXHVWUD�
FODVH�GLULJHQWH�VH� VROD]D�HQVH³DQGR�HVD�FODVH�GH� WH[WRV� WDQ�DYDQ]DGRV�\�
WDQ�DSODXGLGRV�HQ�ORV�HVFHQDULRV�LQWHUQDFLRQDOHV��SHURً�cD\�GH�TXL«Q�ORV�
WRP«�HQ�VHULR��c$\�GHO�TXH�WUDWH�GH�H[WUDHU�GH�HVRV�WH[WRV�FRQFOXVLRQHV�
TXH�DUD³HQ�VLTXLHUD�OD�UHDOLGDG�VRFLDO��

<R�YLY¯�FRPR�PDJLVWUDGR�GH�OD�&RUWH�&RQVWLWXFLRQDO�GH�&RORPELD�HVD�
VLWXDFLµQ��\D�TXH� OD�&RQVWLWXFLµQ�FRORPELDQD�HV�HMHPSODU��PDUDYLOORVD��
(YLGHQWHPHQWH��XQR�WLHQH�UHWLFHQFLD�HQWH�D�PXFKDV�GH�VXV�SRVLFLRQHV��
HQWH�D�PXFKDV�GH�ODV�LQVWLWXFLRQHV�TXH�VLJXHQ�IXQFLRQDQGRظ�LQVXFLHQWHV��
D�PL�PRGR�GH�YHUظ��SHUR�HQ�W«UPLQRV�JHQHUDOHV�HV�XQD�EXHQD�&RQVWLWXFLµQ��
$KRUD��YD\D�D�VDFDU�FRQFOXVLRQHV�GH�HVD�&RQVWLWXFLµQ��SXHV�HV�HQWRQFHV�
FXDQGR�HPSLH]DQ�D�LQFUXVWDUOH�FRVDV�FRPR�HVWDV��VWR�QR�OR�SXHGHQ�KDFHU)ف�
ORV�MXHFHV��HVWR�OR�WLHQH�TXH�KDFHU�HV�HO�OHJLVODGRUق���(O�OHJLVODGRU�FX£QGR�
OR�YD�D�KDFHU"�c1XQFD��

'H�DK¯�UHVXOWD�TXH�HVWDV�FRQVWLWXFLRQHV�VLHPSUH�KDQ�VLGR�GLFWDGDV�FRQ�
XQ�SURSµVLWR��\�HO�SURSµVLWR�SDUWH�GH�XQ�UHFRQRFLPLHQWR�KRQHVWR��UHFR�
QRFLPLHQWR�GH�TXH�QRVRWURV�QR�WHQHPRV�GHPRFUDFLDV��WHQHPRV�FFLRQHV�
GH�GHPRFUDFLDV��WHQHPRV�VLPXODFLRQHV�GH�GHPRFUDFLDV��<�QDWXUDOPHQWH�
D�HVD�VLPXODFLµQ�OH�SUHVWDQ�XQ�JUDQ�VHUYLFLR�D�LQVWLWXFLRQHV�WUDGLFLRQDOHV�
FRPR�OD�GH�OD�VHSDUDFLµQ�GH�ODV�UDPDV�GHO�SRGHU��GH�OD�LQGHSHQGHQFLD�GH�ORV�
MXHFHV�TXH�DXQ�HQ�VX�SUHVHQWDFLµQ�P£V�HOHPHQWDO��VRQ�SHUPDQHQWHPHQWH�
GHVFRQRFLGDV���(QWUH�QRVRWURV�LQGHSHQGHQFLD�GH�ORV�MXHFHV"�&XDQGR�XQ�
WULEXQDO� FRPR� OD�&RUWH�&RQVWLWXFLRQDO� IDOOD� HQ� FRQWUD� GH� ORV� LQWHUHVHV�
GHO�VH³RU�SUHVLGHQWH�R�GH�OD�FODVH�SRO¯WLFD�GLULJHQWH��HQWRQFHV�D�OD�&RUWH�
&RQVWLWXFLRQDO� OD�SRQHQ�FRQWUD�HO�SDUHGµQ���4X«�HVW£Q�KDFLHQGR"�/RV�
MXHFHV�HQORTXHFLHURQ�SRUTXH�HVW£Q�FXPSOLHQGR�OD�&RQVWLWXFLµQ��SRUTXH�
HVW£Q�GHULYDQGR�GH�OD�&RQVWLWXFLµQ�ODV�FRQVHFXHQFLDV�TXH�KD\�TXH�GHULYDU��
HVW£Q�VDFDQGR�ODV�FRQVHFXHQFLDV�TXH�KD\�TXH�VDFDU��3RU�HVR�DUPR�TXH�
QXHVWUDV�FRQVWLWXFLRQHV�VRQ�XWµSLFDV�HQ�HO�VHQWLGR�TXH�KHPRV�GHQLGR��
WRGD�YH]�TXH�EXVFDQ�VRFLHGDGHV�PHMRUHV�TXH�ODV�TXH�WHQHPRV��VRFLHGDGHV�
PHQRV�YHUJRQ]RVDV��VRFLHGDGHV�GRQGH�ODV�DVLPHWU¯DV�VRFLDOHV�QR�VHDQ�WDQ�
QRWRULDV��GRQGH�QR�KD\D�JHQWH�YLYLHQGR�HQ�OD�PLVHULD�FRPR�VH�HQFXHQWUD�
HQ�JUDQ�SDUWH�ODV�SREODFLRQHV�GH�ORV�SD¯VHV�ODWLQRDPHULFDQRV��

3RU�OR�WDQWR��XQD�FRVD�HV�XQD�FRQVWLWXFLµQ�FRQVHUYDGRUD��\�XQD�YH]�P£V�
QR�XWLOL]R�HO�W«UPLQR�HQ�XQ�VHQWLGR�SH\RUDWLYR��HQ�XQD�VRFLHGDG�TXH�WLHQH�
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PXFKR�TXH�FRQVHUYDU�\�TXH�HV�GLJQR�GH�FRQVHUYDU�\�SRU�HOOR�ODV�FRQVWLWX�
FLRQHV�WLHQHQ�RWURV�VHOORV��GH�FRQVHUYDU�WRGR�OR�TXH�WLHQH�TXH�FRQVHUYDUVH��
(Q�ODV�VRFLHGDGHV�QXHVWUDV�HV�SRFR�OR�TXH�GHEH�FRQVHUYDUVH��HV�PXFKR�P£V�
OR�TXH�GHEH�FDPELDUVH�\��SRU�WDQWR��HVWDV�FRQVWLWXFLRQHV�FRQVWLWX\HQ�XQ�UHWR�
SDUD�HO�FDPELR�VRFLDO���SDUD�TX«"�SDUD�FRQVWUXLU�DXW«QWLFDV�GHPRFUDFLDV�TXH�
OR�VHDQ�HQ�XQ�VHQWLGR�PDWHULDO��HQ�XQ�VHQWLGR�VXVWDQFLDO��SRUTXH�QXHVWUDV�
GHPRFUDFLDV�VRQ�FRPR�OHV�GHF¯D��HPLQHQWHPHQWH�IRUPDOHV��\�HVDV�IDFKDGDV�
GHPRFU£WLFDV�SUHVWDQ�VHUYLFLRV�D�TXLHQHV�WLHQHQ�LQWHU«V�GH�PDQWHQHU�XQ�
VWDWXV�TXR�FRPR�HO�TXH�SUHYDOHFH�HQ�ODV�VRFLHGDGHV�ODWLQRDPHULFDQDV���3RU�
TX«"�3RUTXH�SDUHFH�TXH�VH�KD\D�DFHSWDGR�TXH�OD�GHPRFUDFLD�HV�OD�¼QLFD�
PDQHUD�OHJ¯WLPDPHQWH�TXH�KD\�GH�HMHUFHU�HO�SRGHU��HQWRQFHV�HQ�OXJDU�GH�
HVPHUDUVH�HQ�FRQVWUXLU�VRFLHGDGHV�GHPRFU£WLFDV��VH�HVPHUDQ�HQ�VLPXODU�
GHPRFUDFLDV� \� HO� HVIXHU]R�TXH�GHE¯D� LQYHUWLUVH� HQ� FRQVWUXLU� VRFLHGDGHV�
GHPRFU£WLFDV�VH�LQYLHUWH�HQ�OD�VLPXODFLµQ�GH�GHPRFUDFLD��

8QD�HVWUDWHJLD�VLPXODGRUD��TXH�HV�OD�TXH�SUHYDOHFH�HQWUH�QRVRWURV��VH�
PXHVWUD�HQWRQFHV�HQ�ORV�HVFHQDULRV�XQLYHUVDOHV�FRPR�VRFLHGDGHV�GHPR�
FU£WLFDV�TXH�PHUHFHQ�WRGR�HO�UHVSHWR��<R�OHV�GR\�GDWRV�FRPR�HVWRV��HQ�
�����IXL�GHVLJQDGR�SRU�HO�WULEXQDO�5RVHW��;;;�GH�OD�-XVWLFLD�3HQDO�0LOLWDU�
HQ�&RORPELD�\�DO�SD¯V�FDVL�QR�OR�DGPLWHQ�HQ�HO�WULEXQDO�5RVHW��3RU�ODV�
JHVWLRQHV�GH�*DEULHO�*DUF¯D�0£UTXH]��TXH�HUD�XQR�GH�ORV�YLFHSUHVLGHQWHV��
VH�DGPLWLµ�QDOPHQWH�TXH�&RORPELD�IXHUD�DO�WULEXQDO�5RVHW���3RU�TX«"�
3RUTXH�HVH�WULEXQDO�VH�LED�D�HQFDUJDU�GH�ODV�DWURFLGDGHV�TXH�RFXUU¯DQ�HQ�
ODV�GLFWDGXUDV�ODWLQRDPHULFDQDV�HQ�$UJHQWLQD��HQ�&KLOH��HQ�3DUDJXD\��HQ�
%ROLYLD��HQ�8UXJXD\��HWF���3HUR�&RORPELD"�&RORPELD�WLHQH�XQ�SUHVLGHQWH�
HOHJLGR�SRU�XQ�Q¼PHUR�VLJQLFDWLYR�GH�YRWRV��KD\�HQ�HVH�SD¯V�VHSDUDFLµQ�
GH�ORV�SRGHUHV��KD\�LQGHSHQGHQFLD�GH�ORV�MXHFHV�\��SRU�HQGH��&RORPELD�QR�
GHEH�HVWDU�HQ�HO�WULEXQDO�5RVHW��/XHJR�GH�PXFKR�HVIXHU]R��OD�DGPLWLHURQ�
\�QDOPHQWH�WHUPLQDURQ�FRQGHQ£QGROD��

�$�TX«�VH�GHELµ�OD�FRQGHQD"�$�TXH�GHPRVWU«�FRQ�GRFXPHQWRV�TXH�
HUDQ�LQFRQWURYHUWLEOHV�TXH�HQ�&RORPELD�HQ�ORV�WULEXQDOHV�GH�JXHUUD��HQ�ORV�
MXLFLRV�DQWH�ORV�WULEXQDOHV�GH�JXHUUD�VH�WRUWXUDED��VH�PDOWUDWDED�D�OD�JHQWH��
KDE¯D�GHVDSDULFLRQHV�\�QDWXUDOPHQWH�HVDV�GHVDSDULFLRQHV�VRQ�GHWHFWDEOHV�\�
I£FLOPHQWH�LGHQWLFDEOHV�HQ�XQD�GLFWDGXUD��3HUR�OD�JHQWH�VH�QLHJD�D�DGPLWLU�
TXH�HQ�XQD�GHPRFUDFLD�GH�HVD�QDWXUDOH]D�RFXUUHQ�HVDV�FRVDV��(V�SRU�HVR�
TXH�KH�GLFKRظ�D�YHFHV�FRQ�H[DJHUDFLµQظ�TXH�SUHHUR�XQD�GLFWDGXUD�D�XQD�
VHXGR�GHPRFUDFLD���3RU�TX«"�3RUTXH�HQ�OD�GLFWDGXUD�OD�JHQWH�VDEH�D�TX«�
DWHQHUVH��6L�XQD�SHUVRQD�OOHJDED�D�&KLOH�GXUDQWH�HO�U«JLPHQ�GHO�JHQHUDO�
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3LQRFKHW��VDE¯D�TXH�FULWLFDU�HVH�U«JLPHQ�HUD�H[SRQHUVH�D�TXH�OR�IXVLODUDQ��
SHUR�VL�OOHJD�D�XQ�SD¯V�FRPR�ORV�QXHVWURV��DTX¯�H[LVWH�OD�OLEHUWDG�GH�SUHQVD��
DTX¯�H[LVWH�OD�OLEHUWDG�GH�H[SUHVLµQ��OD�OLEHUWDG�GH�RSLQLµQ��DTX¯�QR�H[LVWH�
GLVFULPLQDFLµQ��+DJD�HO�HQVD\R�D�YHU�TX«�OH�RFXUUH��1R�H[LVWH�OD�GLVFUL�
PLQDFLµQ��SHUR�TXH�XQD�SHUVRQD�UHYHOH�VX�FRQGLFLµQ�GH�KRPRVH[XDO�D�YHU�
VL�OD�DGPLWHQ�FRPR�PLHPEUR�GHO�SHUVRQDO�GRFHQWH�GH�XQ�FROHJLR��GH�XQD�
JXDUGHU¯D��GH�XQD�HVFXHOD��\�VL�HV�TXH�VH�VDEH�HVD�FRQGLFLµQ�\�\D�VH�HMHUFH�
HVH�FDUJR��HQWRQFHV�HV�H[FOXLGR��3HUR�QDWXUDOPHQWH�HVRV�VRQ�KHFKRV�TXH�
QR�VH�DGYLHUWHQ�HQ�XQD�VRFLHGDG�GHPRFU£WLFD��HQ�XQD�VRFLHGDG�GHPRFU£WLFD�
WRGR�GHEH�IXQFLRQDU�WDO�FRPR�OR�HQXQFLDQ�ODV�OH\HV�\�FRPR�OR�HQXQFLDQ�ODV�
FRQVWLWXFLRQHV��ORV�KRPEUHV�QDFHQ�OLEUHV�H�LJXDOHV�DQWH�OD�OH\��

8VWHG�YH�HO�JUDQ�HVIXHU]R�GH�HVWDV�FRQVWLWXFLRQHV��(O�HVIXHU]R�GHO�QXHYR�
FRQVWLWXFLRQDOLVPR�YD�KDFLD�DOO£��TXH�VH�FRUUHVSRQGDQ�HVDV�IRUPDV�FRQ�DOJXQD�
VXVWDQFLD��YDPRV�D�WUDWDU�GH�FDPELDU�HVD�UHDOLGDG�SDUD�TXH�HVD�UHDOLGDG�VHD�
SURSLFLD�SDUD�FRQVWUXLU�XQD�GHPRFUDFLD��7HQHPRV�TXH�SDUWLU�GH�HVWD�EDVH�
\�XQD�YH]�P£V�QR�SXHGR�VHU�DEXVLYR�\�H[WHQGHU�XQ�IHQµPHQR�D�WRGD�/D�
WLQRDP«ULFD��UHVSRQGR�SRU�PL�SD¯V��\�GLJR�TXH�QXHVWUD�GHPRFUDFLD�HV�XQD�
GHPRFUDFLD�SUHFDULD��/D�GHPRFUDFLD�FRORPELDQD�HVW£�SRU�FRQVWUXLUVH�\�VL�
SHQVDPRV�TXH�OD�GHPRFUDFLD�FRORPELDQD�\D�HVW£�FRQVWUXLGD��HQWRQFHV��SDUD�
GµQGH�YDPRV"�6L�HVR�TXH�WHQHPRV�HV�OD�GHPRFUDFLD��XQR�VH�SUHJXQWD�VL�YDOH�
OD�SHQD�OXFKDU�SRU�XQD�VRFLHGDG�GHPRFU£WLFD�GRQGH�WRGDY¯D�SHUPDQHFH�HQ�
OD�PLVHULD�HO������GH�ODV�SHUVRQDV��HO������GH�ODV�SHUVRQDV�HQ�OD�SREUH]D��

(QWRQFHV��YROYLHQGR�D�PL�WHPD���FX£O�HV�HO�VHQWLGR�GH�ORV�GHUHFKRV�
HFRQµPLFRV�VRFLDOHV�\�FXOWXUDOHV�HQ�QXHVWUDV�FRQVWLWXFLRQHV"�/RV�GHUHFKRV�
HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV�DSXQWDQ�D� OD�VDWLVIDFFLµQ�GH�ODV�QHFH�
VLGDGHV�LQVDWLVIHFKDV�GH�JUDQ�SDUWH�GH�OD�SREODFLµQ�\��HQWRQFHV��OR�TXH�D�
XQR�SULPHUR�VH�OH�RFXUUH�HV�HVWR���\�HV�TXH�QR�H[LVWHQ�SRO¯WLFDV�S¼EOLFDV�
WHQGHQWHV�D�TXH�OD�JHQWH�TXH�WLHQH�VXV�QHFHVLGDGHV�E£VLFDV�LQVDWLVIHFKDV�ODV�
VDWLVIDJDQ"�<�OD�UHVSXHVWD�HV�TXH�QR�H[LVWHQ�HVDV�SRO¯WLFDV�S¼EOLFDV��(V�SRU�
HOOR�TXH�ODV�FRQVWLWXFLRQHV�WLHQHQ�HVH�VHOOR�XWµSLFR�HQ�HO�VHQWLGR�TXH�OR�
KH�GHVFULWR�\�ORV�MXHFHV�SXHGHQ�DSOLFDUODV��SRUTXH�XQD�GH�ODV�FDUDFWHU¯VWLFDV�
GHO�QXHYR�FRQVWLWXFLRQDOLVPR�HV�TXH�OD�&RQVWLWXFLµQ�HV�PX\�GLVWLQWD�D�ODV�
FRQVWLWXFLRQHV�GHULYDGDV�GH�OD�WULXQIDQWH�5HYROXFLµQ�DQFHVD��(VDV�HUDQ�
FRQVWLWXFLRQHV�FRQVHUYDGRUDV�

,PDJ¯QHQVH�XVWHGHV�TXH�KD\�XQD�EHOOD�SDUDGRMD�HQ�OD�5HYROXFLµQ�DQ�
FHVD��/D�5HYROXFLµQ�DQFHVD�IXH�HO�XWR�GH�XQ�PRYLPLHQWR�UHYROXFLRQDULR�
TXH�FXDQGR�DOFDQ]µ�HO�SRGHU�SRU�REYLDV�UD]RQHV�VH�YROYLµ�FRQVHUYDGRU�\�
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HQWRQFHV�TXLVR�TXH�SHUPDQHFLHUD�HO�VWDWXV�UHFL«Q�HVWDEOHFLGR��\�SRU�HVR�
VH�H[SOLFDQ�ODV�GLUHFWULFHV�GH�OD�HVFXHOD�H[HJ«WLFD��XDQGR�HO�VHQWLGR�GH&ف�
OD�OH\�HV�FODUR�QR�VH�GHVHQWHQGHU£�VX�WHQRU�OLWHUDO��D�SUHWH[WR�GH�FRQVXOWDU�
VX�HVS¯ULWX��ODV�OH\HV�HQWHQGHU£Q�HQ�VX�VHQWLGR�QDWXUDO�\�REYLR��SHUR�ODV�
OH\HV�TXH�WUDWDQ�GH�DVXQWRV�FLHQW¯FRV�\�DUW¯VWLFRV�GHEHU£Q�VHU�LQWHUSUHWDGDV�
VHJ¼Q�LQWHUSUHWDQ�ODV�SDODEUDV�ORV�DUWLVWDV�R�ORV�FLHQW¯FRV��HWFق���SRQL«Q�
GROH�QDWXUDOPHQWH�YDOODV�DO�MXH]��YDOODV�TXH�HVW£Q�SOHQDPHQWH�MXVWLFDGDV�
SRUTXH�DFDED�GH�WULXQIDU�OD�YROXQWDG�JHQHUDO�GH�5RXVVHDX�HQFDUQDGD�HQ�HO�
OHJLVODGRU�\�OD�VHSDUDFLµQ�GH�ORV�SRGHUHV�GH�0RQWHVTXLHX��

(Q�WDO�WHQRU��QXHVWUDV�GHPRFUDFLDV�UHTXLHUHQ��\R�GLU¯D�QR�VX�UHFRQV�
WUXFFLµQ��VLQR�VX�FRQVWUXFFLµQ�\�HO�QXHYR�FRQVWLWXFLRQDOLVPR�OR�TXH�KDFH�HV�
RHFHU�ODV�EDVHV�SDUD�TXH�HVD�FRQVWUXFFLµQ�WHQJD�OXJDU��3RU�HMHPSOR��XQD�
YH]�P£V��ORV�GHUHFKRV�VRFLDOHV��HFRQµPLFRV�\�FXOWXUDOHV�QR�VRQ�GHUHFKRV��
GLFHQ�OD�PD\RU¯D�GH�OD�JHQWH�H�LQFOXVRظ�GLJR�\Rظ�OD�PD\RU¯D�GH�ORV�MXULVWDV��
1R��QR�VRQ�GHUHFKRV��<R�SLHQVR�TXH�HO�SURJUHVR�GH�OD�WHRU¯D�FRQVWLWXFLR�
QDO��\�\R�GLU¯D�QR�VROR�GH�OD�WHRU¯D�FRQVWLWXFLRQDO�VLQR�GH�OD�WHRU¯D�MXU¯GLFD�
D�VHFDV��OH�KD�SUHVWDGR�XQ�JUDQ�VHUYLFLR�DO�FRQVWLWXFLRQDOLVPR�SURJUHVLVWD�
�3RU�TX«"�3RUTXH�ORV�FRQFHSWRV�VH�KDQ�DQDGR��

7RGDY¯D�H[LVW¯DQ�KDVWD�KDFH�SRFR�ORV�FRQFHSWRV�GH�GHUHFKRV�VXEMHWLYRV�
GLVFXWLGRV�SRU�9LQ]D�\�3ROLHULQ�GH�OD�YROXQWDG�\�HO�LQWHU«V��FRQFHSWRV�EDV�
WDQWHV�£JLOHV��FRQFHSWRV�EDVWDQWHV�GHOH]QDEOHV��SHUR�FXDQGR�.HLVHU�GLFH�
�HV�TXH�HO�GHUHFKR�VXEMHWLYR�HV�XQ�FRQFHSWR�LQ¼WLO��FRQ�HO�GHUHFKR�REMHWLYRف
EDVWDق��\�HQ�VX�HPSH³R�GH�VXSHUDU�ORV�GXDOLVPRV�GHQWUR�GH�OD�WHRU¯D�SXUD�
GD�XQ�SDVR�VLJQLFDWLYR�TXH�FRPSOHWD�XQ�MXULVWD�FRPR�$OI�5RVV��TXLHQ�GLFH�
TXH�HQ�UHDOLGDG�OD�FU¯WLFD�GH�.HLVHU�HV�EDVWDQWH�Y£OLGD��SHUR�OD�FRQFOXVLµQ�
QR�SXHGH�VHU�TXH�HO�GHUHFKR�VXEMHWLYR�HV�XQ�FRQFHSWR�SUHVFLQGLEOH��OR�TXH�
VXFHGH�HV�TXH�HO�GHUHFKR�VXEMHWLYR�KD\�TXH�HODERUDUOR�FRPR�«O�OR�KDFH��<R�
SLHQVR�TXH�OD�PD\RU¯D�GH�ORV�DVLVWHQWHV�D�HVWH�IRUR�KD�OH¯GR�XQ�OLEUR�TXH�D�
PL�MXLFLR�HV�XQD�GH�ODV�REUDV�P£V�LPSRUWDQWHV�MXU¯GLFDV�GHO�VLJOR���6REUH�
HO�GHUHFKR�\�OD�MXVWLFLD��GH�$OI�5RVV��\�HQ�«O�KD\�XQ�FDS¯WXORف�(O�FRQFHSWR�
GHO�GHUHFKRق�TXH�HV�XQ�PRGHOR�GH�OR�TXH�HV��XQ�DQ£OLVLV�HPSLULVWD�VHULR��
VµOLGR��DFHUFD�GH�OR�TXH�HV�HO�GHUHFKR�VXEMHWLYR�GHVPLWLFDQGR�HO�FRQFHSWR�
GH�GHUHFKR�VXEMHWLYR��GH�VXVWDQFLDUOR�HQ�HO�PHMRU�VHQWLGR�GH�OD�SDODEUD��
PRVWUDQGR�TXH�GHWU£V�GHO�GHUHFKR�VXEMHWLYR�QR�H[LVWH�XQD�UHDOLGDG��VLQR�
TXH�HO�GHUHFKR�VXEMHWLYR�HV�XQ�LQVWUXPHQWR�GH�XQD�JUDQ�XWLOLGDG�SDUD�SUH�
VHQWDU�HO�GHUHFKR�REMHWLYR�\��SRU�WDQWR��OR�TXH�KDFH�HV�SODQWHDU�XQD�VLWXDFLµQ�
YHQWDMRVD�HQ�EHQHFLR�GH�XQD�SHUVRQD�R�GH�XQ�JUXSR�GH�SHUVRQDV�\�TXH�
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HVD�VLWXDFLµQ�YHQWDMRVD�SXHGH�VHU�H[LJLEOH�MXU¯GLFDPHQWH�WDQWR�FXDQGR�VH�
WUDWD�GH�VLWXDFLRQHV�TXH�«O�OODPD�W¯SLFDV�FXDQGR�HO�GHUHFKR�GH�GLVSRVLFLµQ��
HO�GHUHFKR�GH�UHSUHVHQWDFLµQ�\�HO�EHQHFLR�PLVPR�UDGLFDQ�HQ�XQD�VROD�
SHUVRQD��HQ�XQ�VROR�VXMHWR��R�FXDQGR�HVW£�GLYLGLGR��

3HQVDED�\R�HVWR��HO�HMHUFLFLR�GH�5RVV�HV�XQ�HMHUFLFLR�OµJLFR�DGPLUDEOH��
1R�FUHR�TXH�5RVV�WXYLHUD�HQ�OD�PHQWH�SURSµVLWRV�«WLFRV�FXDQGR�HODERUµ�HVH�
FRQFHSWR�GH�GHUHFKR�VXEMHWLYR��SHUR�TX«�JUDQ�VHUYLFLR�OH�SXHGH�SUHVWDU�D�
XQD�VRFLHGDG�FRPR�OD�VRFLHGDG�HFXDWRULDQD��TXH�\D�OR�KD�FRQVLGHUDGR�FRPR�
XQR�GH�ORV�GHUHFKRV�QDWXUDOHV��(VRV�VRQ�WRGRV�WHPDV�SDUD�GLVFXWLU��SHUR�
FDGD�YH]�QRV�YDPRV�DFHUFDQGR�P£V�D�DWULEXLUOH�GHUHFKRV�D�ORV�DQLPDOHV�\�
QDWXUDOPHQWH�FRPR�HVR�SDUHFH�HVFDQGDORVRظ�ORV�DQLPDOHV�FRPR�WLWXODUHV�GH�
GHUHFKRV�5ظRVV�PXHVWUD�FRQ�HO�DQ£OLVLV�TXH�KDFH�GH�VX�GHUHFKR�VXEMHWLYR�
TXH�HV�SHUIHFWDPHQWH�SRVLEOH�VLQ�PRWLYR�GH�HVF£QGDOR�SUHGLFDU�GHUHFKRV�
VXEMHWLYRV�GH�ORV�DQLPDOHV��

(QWRQFHV��SULPHUR��VL�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV�
VRQ�GHUHFKRVظ�GH�OR�FXDO�QR�PH�TXHGD�GXGDظ��YR\�D�UHPLWLUOHV�XQ�WH[WR�
TXH�D�P¯�PH�SDUHFH�TXH�HV�ELHQ�LOXVWUDWLYR��/RV�GHUHFKRV�VRFLDOHV�IXQGD�
PHQWDOHV��GHO�3URI��5RGROIR�$UDQJR��HODERUDGR�EDMR�OD�GLUHFFLµQ�GH�5REHUW�
$OH[\��XQR�GH�ORV�MXULVWDV�YLYRV�P£V�LPSRUWDQWHV�TXH�KD\�HQ�HO�PXQGR��
TXH�WXYR�GLFXOWDGHV�HQ�OD�HODERUDFLµQ�GH�OD�WHVLV��HVSHFLDOPHQWH�HQ�OR�
UHODWLYR�HQ�DFHSWDU�TXH�ORV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV�VRQ�GHUHFKRV�
IXQGDPHQWDOHV�� 3HUR�$OH[\�� FRQ� HVD� KRQHVWLGDG� TXH� FDUDFWHUL]D� D� HVRV�
JUDQGHV�SHQVDGRUHV��HQ�HO�SUµORJR�TXH�KDFH�GH�OD�REUD�GH�5RGROIR��GLFH��
�7XYH�PXFKDV�FRQWURYHUVLDV�FRQ�HO�3URI��$UDQJR�DO�FRQFOXLU�VX�WHVLV�\�DKRUDف
GHER�FRQIHVDU�TXH�HUD�D�«O�D�TXLHQ�DVLVW¯D�OD�UD]µQق��&RQ�5RGROIR�$UDQJR�
YHQ�XVWHGHV�XQD�HODERUDFLµQ� MXU¯GLFD�ULJXURVD�GH� OR�TXH�HV�XQ�GHUHFKR�
VXEMHWLYR�\�FµPR�HVDV�FDUDFWHU¯VWLFDV�GH�OR�TXH�HV�XQ�GHUHFKR�VXEMHWLYR�
VRQ�SHUIHFWDPHQWH�DSOLFDEOHV�D�ORV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV��\�FµPR�
HVRV�GHUHFKRV�VH�IXQGDPHQWDOL]DQ��

(VWD�WDUGH�KD\�XQ�GHEDWH�PX\�EHOOR�VREUH�HO�SRVSRVLWLYLVPR�DO�TXH�YR\�
D�DVLVWLU�GHVGH�OXHJR��FRQ�XQ�JUDQ�LQWHU«V��DGHP£V�GH�OD�FDWHJRU¯D�GH�ODV�
SHUVRQDV�TXH�YDQ�D�VRVWHQHU�HO�GHEDWH��3HUR�\R�SLHQVR�TXH�HO�GHEDWH�HQWUH�
HO�LXVQDWXUDOLVPR�\�HO�SRVLWLYLVPR�TXHGµ�FDQFHODGR�FXDQGR�ORV�GHUHFKRV�
IXQGDPHQWDOHV�VH�LQFRUSRUDURQ�D�ORV�WH[WRV�FRQVWLWXFLRQDOHV�SDUD�TXH�QR�
KXELHUD�P£V�GLVFXVLµQ��(VW£Q�LQFRUSRUDGRV�HQ�ORV�WH[WRV�FRQVWLWXFLRQDOHV��
3HUR�DOJR�P£V��HVW£Q�LQFRUSRUDGRV�GH�WDO�PDQHUD�TXH�VX�LQFRUSRUDFLµQ�
QR�HV�WD[DWLYD�\�KD\�OXJDU��GXUDQWH�XQ�HMHUFLFLR�KHUPHQ«XWLFR��D�GHULYDU�
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GHUHFKRV�FRPR�IXQGDPHQWDOHV�D�SHUVRQDV�D�SHVDU�GH�TXH�QR�HVW«Q�HQ�OD�
OLVWD�WD[DWLYD��QR�HV�WD[DWLYD��HQXQFLDWLYD�GH�GHUHFKRV�IXQGDPHQWDOHV��

3RU�RWUR�ODGR��OD�DUPDFLµQ�GH�TXH�ORV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV�
VRQ�GHUHFKRV�VXEMHWLYRV�QRV�OOHYD�D�SUHJXQWDUQRV�GH�TX«�PDQHUD�VH�H[LJHQ��
VREUH�WRGR�HQ�HO�£PELWR�MXGLFLDO��3DUD�UHVSRQGHU�HVWD�GXGD�PH�SHUPLWLU«�
KDFHU�XQD� FRPSDUDFLµQ�FRQ� ORV� LPSHUDWLYRV�NDQWLDQRV��7RGRV� VDEHPRV�
TXH�.DQW�OODPD�LPSHUDWLYRV�D�ODV�QRUPDV�\�TXH�FRQVLGHUD�GRV�FDWHJRU¯DV�
GH�LPSHUDWLYRV��ORV�LPSHUDWLYRV�FDWHJµULFRV�\�ORV�LPSHUDWLYRV�KLSRW«WLFRV��
'H�DK¯�TXH�ORV�LPSHUDWLYRV�FDWHJµULFRV�VRQ�DTXHOORV�TXH�PDQGDQ��GLJD�
PRV��VLQ�FRQGLFLRQHV��TXH�VH�LPSRQHQ��TXH�VRQ�GHEHUHV�\�GHEHQ�UHVSHWDU�
OD�MHUDUTX¯D�\�OD�LQWHJULGDG�PRUDO�GHO�RWUR��OR�FXDO�QR�VLHPSUH�VXFHGH��3RU�
HMHPSOR��OD�YLGD�DMHQD�QR�PHUHFH�VHU�UHVSHWDGD�FXDQGR�VH�DFW¼D�EDMR�OD�
OHJ¯WLPD�GHIHQVD��VLQ�HPEDUJR��OR�RUGLQDULR�HV�TXH�VH�UHVSHWH�OD�YLGD�DMHQD�

'H�L]TXLHUGD�D�GHUHFKD��HO�PDJLVWUDGR�'U��9¯FWRU�*µPH]�%HUJ«V�\�HO�'U��&DUORV�*DYLULD�
'¯D]��H[PDJLVWUDGR�GH�OD�&RUWH�&RQVWLWXFLRQDO�GH�&RORPELD�
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HQ�WRGRV�ORV�GHP£V�FRQWH[WRV��3HUR�KD\�FLUFXQVWDQFLDV�HVSHFLDOHV�HQ�ODV�
FXDOHV�QR�VH�HVW£�REOLJDGR�D�UHVSHWDU�OD�YLGD�DMHQD�\�HVRV�VRQ�ORV�LPSHUD�
WLYRV�FDWHJµULFRV��

(Q�LJXDO�VHQWLGR��ORV�LPSHUDWLYRV�KLSRW«WLFRV�VRQ�ORV�TXH�LPSRQHQ�
GHEHUHV�VLHPSUH�TXH�GHWHUPLQDGDV�FRQGLFLRQHV�VH�FXPSODQ��&LWR�FRPR�
HMHPSOR�XQ�DUW¯FXOR�GH�QXHVWUR�&µGLJR�&LYLO��\�TXH�FUHR�TXH�H[LVWH�HQ�OD�
PD\RU�SDUWH�GH�ODV�OHJLVODFLRQHV�FLYLOHV�GHO�PXQGR�TXH�WRGDY¯D�VH�IXQGDQ�HQ�
OD�UHVSRQVDELOLGDG�FLYLO�HQ�OD�FXOSD��HO�FXDO�UH]D�GH�HVWD�PDQHUD��6L�DOJXLHQف�
SRU�PDOLFLD�R�QHJOLJHQFLD�FDXVD�XQ�PDO�D�RWUR��GHEH�UHSDUDUORق��(VD�HV�XQD�
QRUPD�TXH�LPSRQH�GHEHUHV�D�WRGR�HO�PXQGR�\�HQ�WRGR�PRPHQWR��%DMR�
GHWHUPLQDGDV�FRQGLFLRQHV�PH�LPSRQH�D�P¯�HO�GHEHU�GH�UHSDUDU�VL�HV�TXH�
KH�GD³DGR�FRQ�LQWHQFLµQ�R�FXOSD��PLHQWUDV�DTXHOODV�OLEHUWDGHV�S¼EOLFDV�TXH�
KDQ�VLGR�OODPDGDV��D�PL�PRGR�GH�YHU��GH�XQD�PDQHUD�LQFRUUHFWD��GHUHFKRV�
GH�SULPHUD�JHQHUDFLµQ��VRQ�H[LJLEOHV�VLHPSUH�HQ�WRGR�OXJDU��SRU�WRGRV�ORV�
FLXGDGDQRV��SRU�WRGDV�ODV�SHUVRQDV��VDOYR�VLWXDFLRQHV�H[FHSFLRQDOHV�TXH�HO�
SURSLR�RUGHQDPLHQWR�HVWDEOHFH��(VWR�SHUPLWH�FRQFOXLU�HQ�TXH�ORV�GHUHFKRV�
HFRQµPLFRV�\�VRFLDOHV��D�VLPLOLWXG�GH�ORV�LPSHUDWLYRV�KLSRW«WLFRV��LPSRQHQ�
GHEHUHV�EDMR�GHWHUPLQDGDV�FRQGLFLRQHV��

0H�SDUHFH�D�P¯�TXH�HV�XQD�FRLQFLGHQFLD�PDUDYLOORVD�TXH�HO�7ULEXQDO�
&RQVWLWXFLRQDO�DOHP£Q�\�OD�&RUWH�&RQVWLWXFLRQDO�FRORPELDQD��GH�PDQHUD�
FDVL�VLPXOW£QHD��DGPLWLHURQ�OR�TXH�HO�WULEXQDO�DOHP£Q�OODPD�HOف�P¯QLPR�
H[LVWHQFLDOق��\�OD�&RUWH�&RQVWLWXFLRQDO�FRORPELDQD�OODPD�HOف�P¯QLPR�YLWDOق��
�$�TX«�VH�UHHUH�HVWR"�6H�UHHUH�D�TXH�XQD�VRFLHGDG�GHPRFU£WLFD�WLHQH�TXH�
IXQFLRQDU�FRQ�SHUVRQDV��VRQ�SHUVRQDV�ODV�TXH�FRQVWLWX\HQ�OD�FRPXQLGDG��
VRQ�FLXGDGDQRV��\�QR�SRGHPRV�KDEODU�GH�FLXGDGDQRV�TXH�SRU�XQD�SDUWH�QR�
WLHQHQ�VDWLVIHFKDV�VXV�QHFHVLGDGHV�GH�DOLPHQWDFLµQ�QL�GH�YLYLHQGD��TXH�QR�
KDQ�WHQLGR�DFFHVR�D�OD�HGXFDFLµQ��TXH�QR�WLHQHQ�DFFHVR�D�OD�VDOXG��OODPDUORV�
D�HOORV�FLXGDGDQRV�HV�XQ�LUULVLµQ��/D�FRQVWUXFFLµQ�GH�QXHVWUDV�GHPRFUDFLDV�
GHEH�HPSH]DU�SRU�FRQVWUXLU�HO�REMHWR�GH�OD�GHPRFUDFLD��TXH�HV�HO�SXHEOR��

5HFXHUGHQ� TXH� FXDQGR� VH� IRUPXOµ� D�.DQW� OD� SUHJXQWD� �4X«� HV� OD�
LOXVWUDFLµQ"��QR�VH�OH�IRUPXOµ�VROR�D�«O�D�FRPLHQ]RV�GHO�VLJOR���VLQR�
D�YDULRV�SHQVDGRUHV�DOHPDQHV�SURFHGHQWHV�GH�GLVWLQWDV�£UHDV�GH�WHRORJ¯D��
GH�OD�VRFLRORJ¯D��GH�OD�KLVWRULD��HQWUH�RWURV�VDEHUHV��8QR�GH�ORV�FXHVWLR�
QDGRV�IXH�%HƎDP¯Q�+HUJDOO��XQ�MDFRELQR�DOHP£Q�TXH�UHVSRQGLµ�GH�HVWD�
PDQHUD��V�HO�SULPHU�GHUHFKR�GHO�SXHEOR�HQ�XQD�GHPRFUDFLD��SRUTXH�HQ)ف�
XQD�GHPRFUDFLD�HO�SXHEOR�HV�HO�TXH�YD�D�GHFLGLU��FRPR�HO�SXHEOR�QR�WLHQH�
HGXFDFLµQ��QR�WLHQH�LOXVWUDFLµQ��QR�VDEH�VREUH�TX«�YD�D�GHFLGLUق��
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(QWRQFHV�UHWRPR�OD�LGHD�LQLFLDO�GH�TXH�ODV�FRQVWLWXFLRQHV�ODWLQRDPH�
ULFDQDV�GHO�QXHYR�FRQVWLWXFLRQDOLVPR�GH�ORV�D³RV�RFKHQWD�GHO�VLJOR�SDVDGR�
SDUD�DF£��OR�TXH�WUDWDQ�HV�GH�ORJUDU�FRQGLFLRQHV�PDWHULDOHV�GHQWUR�GH�ODV�
FXDOHV�ORV�FLXGDGDQRV�VHDQ�WDOHV�SHUVRQDV�GHOLEHUDQWHV��FDSDFHV�GH�GHFLU�TXH�
GHFLGHQ�\�GH�FRQRFHU�ODV�FRQVHFXHQFLDV�TXH�VH�GHULYDQ�GH�VX�GHFLVLµQ��3RU�
OR�WDQWR��XQ�GHUHFKR�FRPR�HV�HO�GHUHFKR�D�OD�HGXFDFLµQ�QR�SXHGH�TXHGDU�
OLEUDGR�DO�FDSULFKR�GH�TXH�HO�OHJLVODGRU�TXLHUD�TXH�VH�HGXTXH�WRGR�HO�PXQ�
GR�R�TXLHUD�TXH�VH�HGXTXHQ�VROR�XQDV�SHUVRQDV��+D�KDELGR�GHFLVLRQHV�GH�
OD�&RUWH�&RQVWLWXFLRQDO�FRORPELDQD�TXH�WDPEL«Q�SURGXFHQ�LUULWDFLµQ�HQ�
GHWHUPLQDGRV�F¯UFXORV��SRU�HMHPSOR��FXDQGR�VH�RUGHQµ�OD�UHFRQVWUXFFLµQ�
GH�XQD�HVFXHOD�S¼EOLFD��OD�¼QLFD�GH�XQ�SXHEOR��TXH�KDE¯D�VLGR�DUUDVDGD�SRU�
XQ�WHUUHPRWR�\�TXH�SURYRFµ�TXH�XQRV�����HVWXGLDQWHV�VH�TXHGDUDQ�VLQ�
SRVLELOLGDG�GH�LU�D�OD�HVFXHOD��(QWRQFHV��PHGLDQWH�XQD�WXWHOD�SURPRYLGD�
SRU�XQR�GH�ORV�SDGUHV�GH�IDPLOLD��OD�&RUWH�&RQVWLWXFLRQDO��FRPR�WULEXQDO�
GH�OD�UHYLVLµQ�GH�OD�WXWHOD��RUGHQµ�TXH�VH�FRQVWUX\HUD�OD�HVFXHOD��(Q�HVH�
PRPHQWR�PXFKRV�VH�SUHJXQWDURQ��ORV�MXHFHV�RUGHQDQGR�JDVWRV"�6¯��ORV�
MXHFHV�RUGHQDQGR�JDVWRV��3RUTXH�QR�HVWDPRV�EDMR�HO�SDUDGLJPD�DQWLJXR�GH�
OD�GHPRFUDFLD�QHROLEHUDO��VLQR�EDMR�HO�SDUDGLJPD�QXHYR�GHO�(VWDGR�VRFLDO�
\�FRQVWLWXFLRQDO�GH�GHUHFKR��

3DUD�FRQFOXLU��TXLVLHUD�GHMDUOHV�FRQ�XQD�DQ«FGRWD��&XDQGR�IXL�VHQD�
GRU�SUHVHQW«�XQ�SUR\HFWR�GH�OH\�TXH�KXELHUD�MXVWLFDGR�PL�SDVR�SRU�HO�
6HQDGR�VL�VH�KXELHUD�DSUREDGR��)XH�DSUREDGR�SRU�XQDQLPLGDG�HQ�OD�&R�
PLVLµQ�3ULPHUD�GHO�6HQDGR�D�OD�TXH�\R�SHUWHQHF¯D��SRU�XQDQLPLGDG�HQ�OD�
3OHQDULD�GHO�6HQDGR��SHUR�HO�JRELHUQR�HQµ�VX�DSUREDFLµQ�HQ�OD�&£PDUD�
GH�5HSUHVHQWDQWHV�SRUTXH�OH�SDUHF¯D�XQD�EDUEDULGDG�\�HUD�VLPSOHPHQWH�
HVWR��ORV�FDVRV�HQ�TXH�SRG¯D�LQYRFDUVH��VLQ�OXJDU�D�GXGDV��OD�WXWHOD�SDUD�HO�
HMHUFLFLR�GH�ORV�GHUHFKRV�HFRQµPLFRV�VRFLDOHV�\�FXOWXUDOHV��\�GH�TX«�PD�
QHUD��PRVWUDQGR�FX£QWR�YDO¯DQ�FRQ�HVWDG¯VWLFDV�DQWHULRUHV��(YLGHQWHPHQWH�
IXH�EORTXHDGR�SRUTXH�SUHVXPLEOHPHQWH� UHVXOWDED�PX\�FRVWRVR�SDUD� HO�
(VWDGR��OR�FXDO�QR�HUD�GHO�WRGR�FLHUWR��$O�FRQWUDULR��VH�GHPRVWUDED�TXH�
HVR�QR�UHSUHVHQWDED�XQ�FRVWR�LPSDJDEOH�SDUD�HO�(VWDGR��TXH�HUD�XQ�FRVWR�
FRPSOHWDPHQWH�UD]RQDEOH���$�TX«�VH�GHE¯D�PL�LQWHU«V"�$�PRVWUDU�TXH�OR�
TXH� OD�&RUWH�YHQ¯D�KDFLHQGR�FXDQGR� WXWHODED� ORV�GHUHFKRV�HFRQµPLFRV�
VRFLDOHV�\�FXOWXUDOHV�HVWDED�SHUIHFWDPHQWH�D�WRQR�FRQ�OD�&RQVWLWXFLµQ��\�
TXH�GH�HVR�VH�WUDWDED��GH�SURPRYHU�HVH�FDPELR�VRFLDO�D�YHU�VL�DO�Q�WHQHPRV�
VRFLHGDGHV�GHPRFU£WLFDV�



TEORÍA E INTERPRETACIÓN
CONSTITUCIONAL

Dr. Antonio López Castillo,
catedrático de la Universidad Autónoma de Madrid, España



Dr. Antonio López Castillo
7LWXODU�GH�'HUHFKR�&RQVWLWXFLRQDO��8$0��GHVGH��������HQ�VHUYLFLRV�HVSH�

FLDOHV��FRPR�OHWUDGR�GH�DGVFULSFLµQ�WHPSRUDO�DO�VHUYLFLR�GHO�7ULEXQDO�&RQVWLWX�
FLRQDO��������������+D�VLGR�SURIHVRU�WLWXODU�LQWHULQR�\�DVRFLDGR��8$0��GHVGH�
������\�SURIHVRU�D\XGDQWH��8&/0��GHVGH��������GRFWRUDGR��8$0��SUHPLR�
H[WUDRUGLQDULR���OLFHQFLDWXUD��8*5���������

3XEOLFDFLRQHV��&RQVWLWXFLµQ�H�LQWHJUDFLµQ���������/D�OLEHUWDG�UHOLJLRVD�HQ�OD�
MXULVSUXGHQFLD�GHO�7&���������/D�&RQVWLWXFLµQ�GH�(XURSD�D�GHEDWH����������$F�
WXDOPHQWH�HV�FDWHGU£WLFR�D�HVFDOD�LQWHUQDFLRQDO�
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I.  Planteamiento

&RPR�HV�QRWRULR��HO�W¯WXOR�GH�OD�LQWHUYHQFLµQ�TXH�VH�PH�KD�HQFR�
PHQGDGR�UHPLWH�D�XQ�YDVWR�FDPSR�HQ�HO�TXH�FRQX\HQ�GLVFLSOLQDV�
GLYHUVDV��$KRUD�ELHQ��VLHQGR�\R�XQ�FRQVWLWXFLRQDOLVWD��DQWHV�TXH�

LQVLVWLU�HQ�GHEDWHV�SURSLRV�GH�LXVOµVRIRV��WDQ�UHOHYDQWHV�FRPR�ORV�TXH�KR\�
DTX¯�QRV�DFRPSD³DQ��GHVDUUROODU«�PL�LQWHUYHQFLµQ�GHVGH�OD�SHUVSHFWLYD�TXH�
PH�HV�SURSLD��'HVGH�OD�FHUFDQD�XELFDFLµQ�GHO�SURIHVRU�TXH�LPSDUWH�GRFHQFLD�
GH�PDWHULDV�WDOHV�FRPR�-XVWLFLD�\�MXULVSUXGHQFLD�FRQVWLWXFLRQDO��GHVGH�PL�
FRQGLFLµQ�GH�FRPHQWDULVWD�TXH�UHJXODUPHQWH�HVWXGLD�OD�MXULVSUXGHQFLD�GHO�
7&�HVSD³RO��FRPR�OD�GH�RWURV�WULEXQDOHV�FRQVWLWXFLRQDOHV�R�DVLPLODGRV��DV¯��
SRU�HMHPSOR��7('+�\�7-8(��\�HQ�PL�FDOLGDG�GH�HQVD\LVWD�H�LQYHVWLJDGRU�
XQLYHUVLWDULR� TXH�� D� OD� YLVWD� GH� UHJXODFLRQHV� VXEFRQVWLWXFLRQDOHV� R� SRU�
VX�IDOWD��SURSRQH�XQD�LQWHUSUHWDFLµQ��FRQVWLWXFLRQDOPHQWH��DGHFXDGD�GHO�
VLJQLFDGR�GH�FLHUWD�GLVSRVLFLµQ�FRQVWLWXFLRQDO��

(VW£�FODUR�TXH�VHJ¼Q�HO�HQIRTXH��HO�HVWXGLR�GH�OD�FRPSOHMD�FXHVWLµQ�
GH� OD� LQWHUSUHWDFLµQ� FRQVWLWXFLRQDO� SRGU¯D�TXHGDUVH� HQ� HO�SODQR�TXH� HV�
SURSLR�GH�OD�WHRU¯D�GH�OD�&RQVWLWXFLµQ��R�ELHQ�HQWUDU�DO�GHWDOOH�GH�ORV�DUJX�
PHQWRV��FULWHULRV�\�P«WRGRV�LQWHUSUHWDWLYRV��R�ELHQ�FHQWUDUVH�HQ�OD�FU¯WLFD�
GH� ODV� GHFLVLRQHV� DGRSWDGDV�PHGLDQWH� LQWHUSUHWDFLµQ� DXWRUL]DGD�� R� ELHQ�
SURFHGHU�D�OD�SURSXHVWD�GH�DOWHUQDWLYDV�GRFWULQDOHV�TXH��HQ�HO�IRUR�DELHUWR�
GH� ORV� LQW«USUHWHV�HQ�TXH�GHYLHQHQ�QXHVWURV�HVSDFLRV�FRQVWLWXFLRQDOHV��
VLQ� FXHVWLRQDU� OD� DXWRULGDG�GHO� VXSUHPR� LQW«USUHWH�GH� OD�&RQVWLWXFLµQ��
FRQWULEX\DQ�D�OD�FRQVWUXFFLµQ�GLDOµJLFD�GH�ORV�FRQVHQVRV�TXH�YLYLFDQ�HO�
FRPSURPLVR�FRQVWLWXFLRQDO��

$KRUD�ELHQ��VLQ�SHUMXLFLR�GH�ORV�GLYHUVRV�«QIDVLV�PHWRGROµJLFRV��HQ�OD�
SU£FWLFD�GH�HVWDV�GLYHUVDV�IDFHWDV�GHO�HVWXGLR�GH�OD�LQWHUSUHWDFLµQ�FRQVWL�
WXFLRQDO�VH�DGYLHUWH�OD�SHUVLVWHQFLD�GLU¯DVH�HVWUXFWXUDO��SRU�FRQVWLWX\HQWH�
GH� XQD� EDVLODU� FRQWUDSRVLFLµQ� HQWUH� SRO¯WLFD� \� GHUHFKR� TXH�� GH�PRGR�
LQHTX¯YRFR��VXE\DFH�\�VRSRUWD�\D�OD�SU¯VWLQD�H[SUHVLµQ�GH�OD�GRFWULQD�MX�
GLFLDO�GHO�FRQWURO�GH�FRQVWLWXFLRQDO�GH�OD�OH\��\�TXH�VL�ELHQ�VH�PXHVWUD�GH�
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PRGR�H[DFHUEDGR� HQ�SHU¯RGRV�GH� FRQVWLWXFLRQDOLVPR� FRQYXOVR�� FXDO� HV�
SDUWLFXODUPHQWH�HO�FDVR�HQ�OD�(XURSD�GH�HQWUHJXHUUDV�GHO�SULPHU�WHUFLR�
GHO�SDVDGR�VLJOR���GH�XQR�X�RWUR�PRGR��VLJXH�LPSUHJQDQGR�PXFKRV�GH�
ORV�SODQWHDPLHQWRV��QHRFRQVWLWXFLRQDOLVWDV��GH�QXHVWUR�HVSDFLR�\�WLHPSR�
FRQVWLWXFLRQDO��

'H�OD�LQHVFLQGLEOH�WUDPD�GH�SRO¯WLFD�\�GHUHFKR�FRPR�XUGLPEUH�TXH�
GD�IRUPD�\�DFWXDOL]D�OD�&RQVWLWXFLµQ��GH�OD�FRQGLFLµQ�SRO¯WLFD�R�MXULVGLF�
FLRQDO��RUGLQDULD�R�H[WUDRUGLQDULD��GH�ORV�µUJDQRV�TXH�KD\DQ�GH�DVXPLU�OD�
WDUHD�GH�VX�LQWHUSUHWDFLµQ��GH�OD�GHQVLGDG�\�DSHUWXUD�TXH�HV�FDUDFWHU¯VWLFD�
GH�ODV�FRQVWLWXFLRQHV�GH�QXHVWUR�WLHPSR�\��HQ�VXPD��GH�OD�UHHMD�UHODFLµQ�
HQWUH�WHRU¯D�\�SU£FWLFD�HQ�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�PH�RFXSDU«�GH�
LQPHGLDWR��,,���FRPR�SDVR�SUHYLR�DO�DFWXDOL]DGR�UHSDVR�GH�ORV�WµSLFRV�\�
FULWHULRV��GH�FDU£FWHU�JHQHUDO�R�P£V�HVSHF¯FR��TXH�VLUYHQ�D�OD�LQWHUSUHWDFLµQ�
FRQVWLWXFLRQDO��,,,���\�DO�DSXQWH�QDO�GH�UHFRQVLGHUDFLµQ�GH�OD�FHQWUDOLGDG�
TXH��FRPR�VXSUHPR�LQW«USUHWH��IRUPDOPHQWH�VH�UHVHUYD�DO�7&�SDUD�HO�GHV�
HPSH³R�GH�VX�HVSHF¯FD�IXQFLµQ�MXULVGLFFLRQDO��HQ�HVSDFLRV�DELHUWRV�GH�
LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��,9���

,,�� 'H�OD�UHΙHMD�UHODFL´Q�HQWUH�WHRU®D�\�SU¢FWLFD�HQ�
la interpretación constitucional

1.  A la luz de la inescindible trama de política y derecho 
en la génesis de los modelos americano y europeo de 
control jurisdiccional de constitucionalidad de la ley

1. 1. De la urdimbre de Marbury v. Madison… 

'H�OD�LQHVFLQGLEOH�WUDPD�GH�SRO¯WLFD�\�GHUHFKR�HQ�OD�XUGLPEUH�TXH�GD�
IRUPD�\�DFWXDOL]D�OD�&RQVWLWXFLµQ�VH�WRPD�QRWD�GH�V¼ELWR��VL�VH�FRQVLGHUD�
GH�FHUFD�OD�DIDPDGD�VHQWHQFLD�0DUEXU\�Y��0DGLVRQ�GHO�76�GH�ORV�(VWDGRV�
8QLGRV�GH�1RUWHDP«ULFD��

$�SRFR�TXH�VH�UDVTXH�HQ�HVWD�SU¯VWLQD�PDQLIHVWDFLµQ�GHO�FRQWURO�GH�
OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\��VH�DGYLHUWH�TXH�OD�IXOJXUDQWH�VHQFLOOH]�GHO�
UD]RQDPLHQWRط�TXH��D�EDVH�GH�GLV\XQWLYD�FRQWUDSRVLFLµQ��WD[DWLYDPHQWH�
FRQGXFH�D�VRVWHQHU�TXH�HQ�FDVR�GH�GLVFUHSDQFLD�HQWUH�&RQVWLWXFLµQ�\�OH\��HO�
MXH]�QR�SRGU¯D�DSOLFDU�OD�VHJXQGD�VLQ�SRQHU�HQ�FXHVWLµQ�OD�VXSUHPDF¯D�GH�OD�
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SULPHUD��HQ�WDQWR�TXH�H[SUHVLµQ�QRUPDWLYD�GH�XQD�YROXQWDG�FRQVWLWX\HQWH�
TXH�GHOLPLWD�HO�£PELWR�SRVLEOH�GH�DFWXDFLµQ�GH�ORV�SRGHUHV�FRQVWLWXLGRVط��
VREUH�VX�DSDUHQWH�OµJLFD��QL�HV�GHO�WRGR�LQFRQWHVWDEOH��QL�HV�WDPSRFR�HO�
GHSXUDGR�SURGXFWR�QRUPDWLYR�GH�XQ�SURFHGLPLHQWR�SRO¯WLFDPHQWH�QHXWUDO��

6LQ�QHFHVLGDG�GH�GHVHQWUD³DU�DTX¯�HQ�WRGR�VX�GHWDOOH�HO�IDUUDJRVR�WUDV�
IRQGR�SRO¯WLFR�HQ�TXH�VH�SURGXFH�XQ�SURFHGLPLHQWR�DOWDPHQWH�SROLWL]DGR�
�SRU�LQWHUYHQFLµQ�GH�OD�SUHVLGHQFLD�UHSXEOLFDQD�HQWUDQWH�VH�LPSLGLµ�DO�76�
VHVLRQDU�GXUDQWH��������SRU�OD�LQFRPSDUHFHQFLD�GH�OD�SDUWH�GHPDQGDGD��HO�
VHFUHWDULR�GH�(VWDGR�HQWUDQWH��SRU�OD�PDQLHVWD�LPSOLFDFLµQ�SRO¯WLFD�GHO�
MXH]��SRQHQWH��0DUVKDOO�TXH��FRPR�DQWLJXR�VHFUHWDULR�GH�(VWDGR��KDE¯D�
VLGR�SDUW¯FLSH�GHVWDFDGR�HQ�HO�SROLWL]DGR�HSLVRGLR�GHO�DSUHVXUDGR�QRPEUD�
PLHQWR�GH�ORVف�MXHFHV�GH�PHGLDQRFKHق���SRU�OR�IRU]DGR�GH�OD�SUR\HFFLµQ�DO�
FDVR�GH�XQD�DUJXPHQWDFLµQ�TXH��D�OD�YLVWD�GH�OD�GHFODUDGD�LQFRPSHWHQFLD�
GHO�76�SDUD�HQWUDU�D�UHVROYHU�OD�FXHVWLµQ�SODQWHDGD��HO�SUHVLGHQWH�HQWUDQWH�
OOHJDU¯D�D�WDFKDU�GH�VLPSOH�RELWHU�GLFWD��SRUTXH��DSHQDV�XQRV�G¯DV�P£V�WDUGH��
OOHJDGD�OD�RFDVLµQ�GH�DSOLFDU�FRQ�VHQWLGR�HVD�GRFWULQD��HQ�XQ�FDVR�UHODWLYR�
D�OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\��HO�SUHVLGHQWH�DFWLYLVWD�VH�WRUQD�VLOHQWH�\��
VLQ�PDQLIHVWDU�VX�GLVFUHSDQFLD��FRQVLHQWH�XQD�UHVROXFLµQ�HVFDSLVWD�\�DOJR�
P£V�TXH�GHIHUHQWH�FRQ�OD�QXHYD�PD\RU¯D�UHSXEOLFDQD��HWF��3HUR��GHMHPRV�
D�XQ�ODGR�\D�HO�FDQDVWLOOR��\�SUHVWHPRV�DWHQFLµQ�D�OD�FULDWXUD��

<� OR�FLHUWR�HV�TXH� OD�FULDWXUD� LPSUHVLRQD��SRU�P£V�TXH��FRPR�HYL�
GHQFLD�KLVWµULFD��QR�TXHSD�DVXPLU�FRPR�FRQFOXVLµQ�OµJLFD�TXH�D�IDOWD�GH�
DUWLFXODFLµQ�GH�XQ�FRQWURO�MXULVGLFFLRQDO�GH�OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\�

�ܐ (VWD�LPSOLFDFLµQ�SRO¯WLFD�GHO�SUHVLGHQWH�GHO�76�VREUH�HO�WUDVIRQGR�GH�XQD�HQFRQDGD�SXJQD�
SRO¯WLFD�D�SURSµVLWR�GH�OD�SODQWD�\�IXQFLRQHV�GHO�SRGHU�MXGLFLDO�IHGHUDO�HQWUH�ORV�IHGHUDOLVWDV�
VDOLHQWHV�\�ORV�UHSXEOLFDQRV�HQWUDQWHV��QR�VH�FRPSDGHFH�ELHQ�FRQ�OD�H[LJHQFLD�GH�QHXWUDOLGDG�
GHO�MXH]��FRPR�IDFHWD�RUJ£QLFD�GHO�SULQFLSLR�PLVPR�GH�OD�&RQVWLWXFLµQ�OLPLWDGD�\�GH�OD�
FRQFHSFLµQ�FRQVWLWXFLRQDO�VXVWHQWDGD�HQ�OD�SULPDF¯D�SRO¯WLFD�GHO�FRQVWLWX\HQWH�\�OD�VHSDUD�
FLµQ�GH�SRGHUHV��D�SURSµVLWR��VH�UHPLWH�D�+DPLOWRQ��/;;9,,,��HQ�(O�IHGHUDOLVWD��0«[LFR��
)&(��������WUDG��GH�*XVWDYR�5��9HODVFR��GH�OD�REUD�GH�$��+DPLOWRQ��-��0DGLVRQ�\�-��-D\��
7KH�)HGHUDOLVW��D�&RPPHQWDU\�RQ�WKH�&RQVWLWXWLRQ�RI�WKH�8QLWHG�6WDWHV���������

ܑ� 6REUH�HVWH�SROLWL]DGR�WUDVIRQGR�GHO�QDFLPLHQWR�H�LQPHGLDWD�RFXOWDFLµQ�GH�OD�GRFWULQD�GHO�
FRQWURO�MXULVGLFFLRQDO�GH�OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\�UHVXOWD�SDUWLFXODUPHQWH�LOXVWUDWLYD�
OD�FRQWULEXFLµQ�GH�%UXFH�$FNHUPDQ��0DUEXU\�Y��6WXDUW���HQ�-XDQ�/XLV�5HTXHMR�3DJ«V�
�&RRUG��ف��/D�UHEHOLµQ�GH�ODV�OH\HV��'HPRV�\�QRPRV��OD�DJRQ¯D�GH�OD�MXVWLFLD�FRQVWLWXFLR�
QDOق��)XQGDPHQWRV�1R����PRQRJU£FR��SS��������ܑ�'HO�URFDPEROHVFR�SRUPHQRU�GH�WRGR�
HVH�WUDVIRQGR�SRO¯WLFR�VH�UHPLWH��HQ�OHQJXD�HVSD³ROD��D�OD�FRQWULEXFLµQ�GH�0DU¯D��QJHOHV�
$KXPDGD�5XL]��0فDUEXU\�Y��0DGLVRQ�GRVFLHQWRV�D³RV��\�P£V��GHVSX«Vق���,E¯G���SS������
�ܘ��
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QR�SXHGD�OOHJDU�D�VRVWHQHUVH�OD�VXSUHPDF¯D�GH�XQD�&RQVWLWXFLµQ��VHD�SRU�
UD]RQHV�LQVWLWXFLRQDOHV��VHD�SRU�UD]µQ�GH�OD�FXOWXUD�SRO¯WLFD��VHD�SRU�XQD�
FRPELQDFLµQ�X�RWUD�GH�DPEDV�UD]RQHV��

(�LPSUHVLRQD�HQ�VX�VHQFLOOH]��/D�FRVD�HV�FRPR�VLJXH��/D�IXQFLµQ�GH�
ORV� MXHFHV� HV� GHFLU� HO� GHUHFKR��/D�&RQVWLWXFLµQ�� FRPR�GHFDQWDFLµQ�GH�
XQD�YROXQWDG�FRQVWLWX\HQWH�TXH�VH�SURGXFH�HQ�PRPHQWRV�KLVWµULFDPHQWH�
GHWHUPLQDGRV��HV�OD�VXSUHPD�QRUPD�D�OD�TXH�VH�KDQ�GH�DMXVWDU�ODV�GHP£V��
/XHJR��HQ�FDVR�GH�FROLVLµQ�HQWUH�&RQVWLWXFLµQ�\�OH\��HO�MXH]�LQDSOLFDU£�OD�
OH\��<�SXQWR��SHUR�QR�QDO��SRUTXH�KD\�DOJR�P£V��

<� HVWR� HV� TXH��QL� ORV� µUJDQRV�SRO¯WLFRV� HVWDU¯DQ� LQFDSDFLWDGRV�SDUD�
��XQD�&RQVWLWXFLµQ�TXH�GHMD�HVSDFLRV�DELHUWRV�D�OD�DGRSFLµQقLQWHUSUHWDUف
GHف�DFWRV�SRO¯WLFRVق��QL� ORV� MXHFHV�KDQ�GH�ROYLGDU��FDGD�YH]�TXH�YD\DQ�D�
GHVHPSH³DU�VX�IXQFLµQ�GH�GHFLU�HO�GHUHFKR��TXH�DTXHOOR�TXH�YDQ�D�LQWHU�
SUHWDU�HV�OD�&RQVWLWXFLµQ��

%LHQ�TXH�GH�PRGR�RUDFXODU��TXHGDEDQ�VHQWDGDV�ODV�EDVHV�\�DUWLFXODGDV�
ODV�JDUDQW¯DV��VXPDGD�D�OD�H[SO¯FLWD�GHO�SURFHGLPLHQWR�GH�UHIRUPD�FRQVWL�
WXFLRQDO��OD�LPSO¯FLWD�GHO�FRQWURO�MXULVGLFFLRQDO�GH�FRQVWLWXFLRQDOLGDG�GH�OD�
OH\��GH�XQD�FRQFHSFLµQ�QRUPDWLYD�VXSUHPD�GH�OD�&RQVWLWXFLµQ�TXH�HQ�OD�
RULOOD�HXURSHD�GHO�$WO£QWLFR�SURQWR�YLQR�D�FHGHU�DQWH�RWUDV�FRQFHSFLRQHV��
LGHROµJLFDPHQWH�FDUJDGDV��GH�WLQWH�KLVWRULFLVWD��GH�IRQGR�PDWHULDOLVWD��GH�
UD¯]�VRFLROµJLFD�R�GH�WRQR�SRVLWLYLVWD��P£V�R�PHQRV�PDUFDGR����

1.2.  …al debate europeo de entre guerras sobre el “garante de 
la Constitución”

(VWH�GHFOLYH�GHFLPRQµQLFR�GHO�FRQVWLWXFLRQDOLVPR�UDFLRQDO�QRUPDWLYR�
WLHQH�XQ�SXQWR�GH�LQH[LµQ�WHµULFD�\D�HQ�HO�FU¯WLFR�HVSDFLR�FRQVWLWXFLR�
QDO�GH�OD�(XURSD�GH�HQWUHJXHUUDV�GHO�SDVDGR�VLJOR���$�GHVWDFDU�SRU�VX�
WUDVFHQGHQFLD�UHVSHFWR�GHO�GHVDUUROOR�XOWHULRU�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�
HQ�(XURSD�\��SRU�H[WHQVLµQ��HQ�HO�PXQGR��HO�GHEDWH�OLEUDGR�HQWUH�HO�GH�
FLVLRQLVPR�VFKPLWWLDQR�\�HO�QRUPDWLYLVPR�NHOVHQLDQR��D�SURSµVLWR�GH�OD�
GHIHQVD�\�JDUDQW¯D�GH�OD�&RQVWLWXFLµQ��

�ܒ 'H�OD�JHVWDFLµQ�GH�HVWD�SU¯VWLQD�FRQFHSFLµQ�UDFLRQDO�QRUPDWLYD�GH�&RQVWLWXFLµQ�\�GH�VXV�
YDULDGDV�QHJDFLRQHV�LGHROµJLFDV�HQ�OD�(XURSD�GH�DSDULHQFLD�FRQVWLWXFLRQDO�VH�KD�RFXSDGR��
FRQ� VX� FDUDFWHU¯VWLFR�PDJLVWHULR��0DQXHO�*DUF¯D�3HOD\R�$ORQVR��'HUHFKR� FRQVWLWXFLRQDO�
FRPSDUDGR��FDS¯WXORV������FLWDGR�GH�OD��l�(G��HQ�$OLDQ]D�8QLYHUVLGDG�7H[WRV��0DGULG��������
SS�������ܗ
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(Q�XQ�FRQWH[WR�GH�UDGLFDOLVPR�LGHROµJLFR�SUHWHQGLGDPHQWH�DOWHUQDWLYR�
DO�(VWDGR�GH�GHUHFKR�\�GH�FULVLV�LQVWLWXFLRQDO�\�GHO�SDUODPHQWDULVPR��OD�
WHQGHQFLD�GH�ORV�MXHFHV�DO�XVR�DOWHUQDWLYR�GHO�GHUHFKR��PHGLDQWH�LQYRFDFLµQ�
GH�YDORUHV��SULQFLSLRV�\�GLUHFWLYDV�GH�WH[WXUD�FRQVWLWXFLRQDO�DELHUWD��SXGR�
GDU�HO�GHQLWLYR�LPSXOVR�D�OD�HODERUDFLµQ�WHµULFD�GH�SODQWHDPLHQWRV�TXH��
SRU�P£V�GLVSDUHV�TXH�VHDQ�HO�GHFLVLRQLVPR�VFKPLWWLDQR�\�HO�QRUPDWLYLVPR�
NHOVHQLDQR��WXYLHURQ�FRPR�HOHPHQWR�FRP¼Q�GH�SDUWLGD�OD�QHJDFLµQ�D�ORV�
µUJDQRV�MXULVGLFFLRQDOHV�RUGLQDULRV�GH�DSWLWXG�DO�HIHFWR�GH�DVXPLU�OD�WDUHD�
GH�VFDOL]DU�\�FRQWURODU�OD�OH\�R�\�GH�JDUDQWL]DU�OD�&RQVWLWXFLµQ��

6REUH�HVWH�SUHVXSXHVWR�FRP¼Q�GH�SDUWLGD��VXV�SURSXHVWDV�D�SURSµVLWR�
GH�OD�JDUDQW¯D�R�\�GHIHQVD�GH�OD�&RQVWLWXFLµQ�GLYHUJLHURQ�QRWRULDPHQWH��
HQ�FRQJUXHQFLD�FRQ�VX�UHVSHFWLYD�FRQFHSFLµQ�GH�OD�&RQVWLWXFLµQ�\�GH�OD�
GHPRFUDFLD��

3DUD�HO�LQFLVLYR�6FKPLWW��OD�VXVWDQFLD�SRO¯WLFD�GH�ODV�GHFLVLRQHV�IXQGD�
PHQWDOHV�TXH�LQWHJUDQ�OD�&RQVWLWXFLµQ�KDU¯D�LPSRVLEOH�OD�DWULEXFLµQ�GH�
VX�VDOYDJXDUGD�D�MXHFHV�\�WULEXQDOHV��IXQFLRQDULRV�FDUHQWHV�GH�OHJLWLPDFLµQ�
GHPRFU£WLFD��(Q�VX�RSLQLµQ��GHMDU�ODV�FRQWURYHUVLDV�FRQVWLWXFLRQDOHV�D�XQ�
VROR�WULEXQDO�FRQVWLWXLGR�SRU�IXQFLRQDULRV�LQDPRYLEOHV�H�LQGHSHQGLHQWHV�
VHU¯D�WDQWR�FRPR�HULJLU�XQD�VHJXQGD�F£PDUD��XQ�WULEXQDO�GH�MXVWLFLD�SR�
O¯WLFDً�XQDف�DULVWRFUDFLD�GH�OD�WRJDق��(Q�FRQVHFXHQFLD��FRPR�DOWHUQDWLYD�
D�OD�FRQWDPLQDFLµQ�SRO¯WLFD�GH�OD�MXVWLFLD��SURSXVR�GHMDU�OD�GHIHQVD�GH�OD�
&RQVWLWXFLµQ�DO�SUHVLGHQWH�GHO�5HLFK��FHQWUR�GH�XQ�VLVWHPD�GH�QHXWUDOLGDG�
H�LQGHSHQGHQFLD�SRO¯WLFD��FRQVWUXLGR�VREUH�IXQGDPHQWRV�SOHELVFLWDULRV����

3DUD�HO�UDFLRQDOLVWD�.HOVHQ�VH�LPSRQ¯D�WDQWR�FRPR�VXSHUDU�OD�VLWXDFLµQ�
GH� LQVHJXULGDG� MXU¯GLFD�HQ�XQ�SURFHVR�GH�DSOLFDFLµQ�GHO�GHUHFKR��GH� OD�
&RQVWLWXFLµQ�DEDMR��TXH�QR�SRGU¯D�GHMDUVH�D�XQRV�MXHFHV��FRQVHUYDGRUHV��
VL�QR� UHDFFLRQDULRV��SRWHQFLDU� \� VDOYDJXDUGDU� OD� FHQWUDOLGDG�SRO¯WLFD�GHO�
3DUODPHQWR�\�OD�SULPDF¯D�GH�OD�OH\��

�ܓ 6X�FRQFOXVLµQ�HV�TXHف�OD�YLJHQWH�&RQVWLWXFLµQ�GHO�5HLFK�WUDWD�GH�FUHDU��SDUWLHQGR�GH�SULQ�
FLSLRV�SUHFLVDPHQWH�GHPRFU£WLFRV��XQ�FRQWUDSHVR�DO�SOXUDOLVPR�GH�ORV�JUXSRV�VRFLDOHV�\�
HFRQµPLFRV��XQ�FRQWUDSHVR�DO�SOXUDOLVPR�GH�ORV�JUXSRV�VRFLDOHV�\�HFRQµPLFRV�GHO�SRGHU��\�
GH�JDUDQWL]DU�OD�XQLGDG�GHO�SXHEOR�FRPR�FRƎXQWR�SRO¯WLFR��ً��FRPR�SURWHFWRU�\�JXDUGL£Q�
GH�OD�XQLGDG�FRQVWLWXFLRQDO�\�GH�OD�LQWHJULGDG�GH�OD�QDFLµQق��FLWDGR�GH�&DUO�6FKPLWWف��(O�
GHIHQVRU�GH�OD�&RQVWLWXFLµQق��'HU�+¾WHU�GHU�9HUIDVVXQJ���������HQ�/D�GHIHQVD�GH�OD�&RQV�
WLWXFLµQ��7UDG��0��6£QFKH]�6DUWR��0DGULG��7HFQRV��������SS������������$�SURSµVLWR�GH�
VXV�WHVLV��GHPRFUDFLD��IHGHUDFLµQ�R�&RQVWLWXFLµQ���VH�UHPLWH�D�VX�7HRU¯D�GH�OD�&RQVWLWXFLµQ�
�9HUIDVVXQJVOHKUH��������7UDG��GH�)UDQFLVFR�$\DOD�������� \� HS¯ORJR�GH�0DQXHO�*DUF¯D�
3HOD\R���0DGULG��$OLDQ]D�(G������ܑ�
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(Q�WRGR�FDVR��GHVFDUWDGD�GH�SODQR�OD�WHVLV�GHFLVLRQLVWD�\�VX�DUWLFXODFLµQ�
LQVWLWXFLRQDO�\�SDUHFLHQGR�LQH[FXVDEOH�OD�SU£FWLFD�GH�XQ�FRQWURO�H[WHUQR�D�
OD�DFWLYLGDG�GH�*RELHUQR�\�3DUODPHQWR��VLQ�HO�TXH�OD�GHPRFUDFLD�QR�SRGU¯D�
SHUSHWXDUVH��.HOVHQ�SURSRQH� OD�FUHDFLµQ�GH�XQ�WULEXQDO�HVSHFLDO��DMHQR�
D� OD� MXULVGLFFLµQ�RUGLQDULD�\�HOHJLGRV�VXV�PLHPEURV�SRU�HO�3DUODPHQWR��
FRPSHWHQWH�SDUD�DQXODU�FRQ�FDU£FWHU�JHQHUDO�LQFOXVR�OD�OH\�SDUODPHQWDULD��
8Q�WULEXQDO�FRQVWLWXFLRQDO�TXH��HQ�WDQWR�TXH�VX�FRPSHWHQFLD�GH�FRQWURO�
GH�FRQVWLWXFLRQDOLGDG�GH�OD�OH\�GHVERUGD�OD�IXQFLµQ�MXULVGLFFLRQDO��VH�FD�
UDFWHUL]D�FRPRف�OHJLVODGRU�QHJDWLYR��3قHUR�VLHQGR�OHJLVODGRU��SXHVWR�TXH�
SXHGH�DQXODU�OD�OH\��QR�GHMD�GH�VHU�WULEXQDO��\D�TXH�PHGLDQWH�HO�HMHUFLFLR�
GH�VX�IXQFLµQ�FRQVWLWXFLRQDOف�VH�WUDWD�SULQFLSDOPHQWH�GH�DSOLFDFLµQ�\�VROR�
HQ�XQD�G«ELO�PHGLGD�GH�FUHDFLµQ�GHO�GHUHFKR�\��SRU�WDQWR��GH�DOJR�SUR�
SLDPHQWH�MXULVGLFFLRQDOق��

&RPR�SXHGH�HQWHQGHUVH��HVD�GLYHUVD�FRQVWUXFFLµQ�WHµULFD�VH�WUDGXFH�
HQ�FRQFHSFLRQHV�ELHQ�GLYHUVDV�VREUH�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�

(Q�HO�SODQWHDPLHQWR�VFKPLWWLDQR�OD�GHWHUPLQDFLµQ�GHO�VHQWLGR�\�DO�
FDQFH�GH�OD�&RQVWLWXFLµQ��FRPR�SODVPDFLµQ�GH�GHFLVLRQHV�IXQGDPHQWDOHV�
RSRQLEOHV�LQFOXVR�D�QRUPDV�IRUPDOPHQWH�FRQVWLWXFLRQDOHV��HV�DVXQWR�GH�
QDWXUDOH]D�SRO¯WLFD��

&RQIRUPH�DO�HQIRTXH�NHOVHQLDQR��VLQ�SHUMXLFLR�GH�OD�GLVFUHFLRQDOLGDG�
SRO¯WLFD�GHO�3DUODPHQWR��OD�VDOYDJXDUGD�GH�OD�IXQFLµQ�GH�FRQWURO�GHPRFU£WLFR�
LPSRQH�OD�FHQWUDOL]DFLµQ�\�DEVWUDFFLµQ�GHO�FRQWURO�GH�OD�OH\�DQWH�HO�WULEXQDO�
FRQVWLWXFLRQDO��(Q�OD�PHGLGD�HQ�TXH�VH�FRQWUROD�OD�FRQIRUPLGDG�GH�OD�OH\�
D�OD�&RQVWLWXFLµQ��VH�OD�HVWDU£�LQWHUSUHWDQGR�\��FRQ�HOOR��DYDQ]DQGR�HQ�OD�
FRQFUHFLµQ�GH�VX�VHQWLGR�\�DOFDQFH��

3HUR�OOHJDGRV�D�HVWH�SXQWR��DGYHUWLGR�\D�HO�SROLWLFLVPR�TXH�ODVWUD�OD�
SRVLFLµQ�VFKPLWWLDQD��WLHQH�VHQWLGR�VXEUD\DU�DOJXQDV�QRWDV�GH�FRQWUDVWH�GH�

�ܔ �0LHQWUDV�TXH�HO�OHJLVODGRU�QR�HVW£�YLQFXODGR�D�OD�&RQVWLWXFLµQ�P£V�TXH�FRQ�UHVSHFWR�DOف
SURFHGLPLHQWR�\�VRODPHQWH�GH�PRGR�H[FHSFLRQDO�UHVSHFWR�DO�FRQWHQLGR�GH�ODV�OH\HVًظ�\�WDQ�
VROR�SRU�PHGLR�GH�SULQFLSLRV�R�GLUHFWULFHV�JHQHUDOHVط��OD�DFWLYLGDG�GHO�OHJLVODGRU�QHJDWLYR��
GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��HVW£��SRU�HO�FRQWUDULR��DEVROXWDPHQWH�GHWHUPLQDGD�SRU�OD�
&RQVWLWXFLµQق��FLWDGRV�GH�+DQV�.HOVHQف��/D�JDUDQW¯D�MXULVGLFFLRQDO�GH�OD�&RQVWLWXFLµQ��OD�
MXVWLFLD�FRQVWLWXFLRQDO�ق��:HVHQ�XQG�(QWZLFNOXQJ�GHU�6WDDWVJHULFKWVEDUNHLW��7UDG��/D�MXVWLFH�
FRQVWLWXWLRQQHOOH���HQ�-XDQ�5XL]�0DQHUR��(VFULWRV�VREUH�OD�GHPRFUDFLD�\�HO�VRFLDOLVPR��0DGULG��
������SS�����������������9HU��DVLPLVPR��OD�UHVSXHVWD�GHO�HQWRQFHV�SURIHVRU�HQ�OD�XQLYHUVLGDG�
GH�&RORQLD�D�ODV�WHVLV�GH�6FKPLWW��HQ�VX�RS¼VFXOR�:HU�VROO�GHU�+¾WHU�GHU�9HUIDVVXQJ�VHLQ"�
��4XL«Q�GHEH�VHU�HO�GHIHQVRU�GH�OD�&RQVWLWXFLµQ"��7UDG��GH�5REHUWR�-��%ULH�\�VXSHUYLVLµQ�GH�
(XJHQLR�%XO\JLQ��0DGULG��7HFQRV������ܔ
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OD�WHVLV�NHOVHQLDQD�FRQ�OD�RWUD�PRGDOLGDG�KLVWµULFD�GH�FRQWURO�MXULVGLFFLR�
QDO�GH�FRQVWLWXFLRQDOLGDG�GH�OD�OH\��OD�PDUVKDOOLDQD��DO�HIHFWR�GH�FODULFDU�
FLHUWRV�UDVJRV�SURSLRV�GH�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�HQ�HO�PDUFR�GH�
XQD�\�RWUD�PRGDOLGDG�GH�MXVWLFLD�FRQVWLWXFLRQDO��

/R�SULPHUR�D�GHVWDFDU�HV�TXH��FRPR�HO�WULEXQDO�FRQVWLWXFLRQDO�NHOVHQLD�
QR�QR�HV�XQ�WULEXQDO�RUGLQDULR��\D�TXH��D�GLIHUHQFLD�GHO�WULEXQDO�VXSUHPR�
HVWDGRXQLGHQVH��QR� IRUPD�SDUWH�GHO�SRGHU� MXGLFLDO��QR�SXHGH�REYLDU� OD�
UHVSXHVWD�URJDGD�SRU�ORV�µUJDQRV�OHJLWLPDGRV�DO�HIHFWR��D�GLIHUHQFLD�GH�OR�
TXH�HV�HO�FDVR�HQ�XQ�VLVWHPD�GH�FRQWURO�HQ�HO�TXH�D�OD�SRVLEOH�LQWHUYHQFLµQ�
SUHYLD�GH�RWURV� WULEXQDOHV�� SXHGH� VXPDUVH�XQD�SUXGHQFLDO� GHFLVLµQ�GHO�
WULEXQDO�VXSUHPR��OD�GH�QR�GHFLGLU�DKRUD��HQ�DWHQFLµQ�D�OD�FRPSOHMLGDG�GH�
XQDV�FXHVWLRQHV�FRQVWLWXFLRQDOHV�HQ�ODV�TXH�SRU�HO�PRPHQWR�QR�VH�FRQVL�
GHUD�SHUWLQHQWH�HQWUDU����

(Q�VHJXQGR�OXJDU��HV�SUHFLVR�GHVWDFDU�TXH�HO�WULEXQDO�FRQVWLWXFLRQDO�
NHOVHQLDQR��ELHQ�TXH�LQWHJUDGR�SRU�MXHFHV�\�RSHUDQGR�FRPR�XQ�WULEXQDO��
HMHUFH�XQD�VLQJXODU�IXQFLµQ�TXH�OH�FDUDFWHUL]D�FRPR�OHJLVODGRU�QHJDWLYR��D�
GLIHUHQFLD�GHO�WULEXQDO�VXSUHPR�TXH��FRPR�WDO��HV�DO�WLHPSR�WULEXQDO�FRQVWL�
WXFLRQDO�\�WULEXQDO�RUGLQDULR��SRU�OR�FXDO�VROR�VL�VH�FRQVWDWD�VX�GLVFRQIRUPL�
GDG�FRQ�OD�&RQVWLWXFLµQ�SRGU¯D�VDQFLRQDUVH�XQD�GHWHUPLQDGD�LQWHUSUHWDFLµQ�
GH�OD�OH\��D�GLIHUHQFLD�GH�OR�TXH�HV�HO�FDVR�HQ�HO�PRGHOR�DPHULFDQR��HQ�HO�
TXH�D�HVD�RSFLµQ�VH�VXPD�OD�GH�LQWHUSUHWDU�OD�OH\�GH�PRGR�TXH�QR�HQWUH�
HQ�FRQWUDGLFFLµQ�FRQ�OD�&RQVWLWXFLµQ�R��HQ�RWURV�W«UPLQRV��OD�GH�VHQWDU�OD�
LQWHUSUHWDFLµQ�RUGLQDULD�GH�OD�OH\���

<�D�HOOR�HV�SUHFLVR�VXPDU�DXQ�XQD�QRWD�P£V��GH�QR�SRFD�UHOHYDQFLD�SRU�
OR�TXH�D�ORV�HIHFWRV�\�DOFDQFH�GH�OD�GHFODUDFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�GH�
OD�OH\�VH�UHHUH��<�HVWR�HV�TXH��HQ�FRQJUXHQFLD�FRQ�VX�FDU£FWHU�FRQVWLWXWLYR��
OR�MXULVGLFFLRQDOPHQWH�UHOHYDQWH�GH�HVD�GHFODUDFLµQ�VHU£�HO�IDOOR��HO�GLFWXP�
VREUH� OD� OH\�� \�QR� ORV� UD]RQDPLHQWRV�R� IXQGDPHQWRV�GRFWULQDOHV� D� HOOR�
FRQGXFHQWHV��D�GLIHUHQFLD�GH�OR�TXH�HV�HO�FDVR�HQ�OD�PRGDOLGDG�HVWDGRXQL�
GHQVH�GH�FRQWURO��HQ�OD�TXH��DWHQGLGD�OD�WH[WXUD�DELHUWD�GH�ODV�GLVSRVLFLRQHV�
FRQVWLWXFLRQDOHV�D�LQWHUSUHWDU��OD�H[SRVLFLµQ�GH�HVDV�UD]RQHV�\�IXQGDPHQWRV�
DOFDQ]D�XQD�GLPHQVLµQ�GH�DXWRUL]DGD�GRFWULQD�TXH��HQ�VX�SUR\HFFLµQ�D�ORV�
UHVWDQWHV�µUJDQRV�MXULVGLFFLRQDOHV��RSHUD�FRPR�SUHFHGHQWH��D�ORV�TXH��FRPR�

�ܕ $�SURSµVLWR�GH�HVD�VLJQLFDWLYD�GLVFUHFLRQDOLGDG�VH�UHPLWH�D�&DVV�6XQVWHLQ��2QH�&DVH�DW�D�
7LPH��-XGLFLDO�0LQLPDOLVP�RQ�WKH�6XSUHPH�&RXUW��&DPEULGJH�0DVV���+DUYDUG�8QLYHUVLW\�
3UHVV��������$OH[DQGHU�%LFNHO��7KH�/DVW�'DQJHURXV�%UDQFK��1HZ�+DYHQ��<DOH�8QLYHUVLW\�
3UHVV�����ܑ�
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RSLQLµQف��.HOVHQ�QR�GHGLFD�OD�P£V�P¯QLPD�DWHQFLµQق�SRU�FRQVLGHUDUORف�SRFR�
P£V�TXH�OD�mH[SRVLFLµQ�GH�PRWLYRV�mGHO�OHJLVODGRU�QHJDWLYRق���

2.  En el regenerado (y atribulado) marco del 
 constitucionalismo contemporáneo

(VWH�PDQLHVWR�FRQWUDVWH�GH�PRGHORV�GH�MXULVGLFFLµQ�FRQVWLWXFLRQDO�KD�
H[SHULPHQWDGR�SU£FWLFDPHQWH�GHVGH�ORV�LQLFLRV�GH�OD�DQGDGXUD�HXURSHD�GH�
ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�XQ�SURFHVR�GH�DSUR[LPDFLµQ�GHO�TXH��DQWHV�
GH�OD�UHJHQHUDFLµQ�FRQVWLWXFLRQDO�GH�SRVJXHUUD��HV�H[SRQHQWH�HO�WULEXQDO�
GH�JDUDQW¯DV�FRQVWLWXFLRQDOHV��TXH��MXQWR�D�RWURV�UDVJRV�GH�OD�&RQVWLWXFLµQ�
HVSD³ROD�GH�������WDOHV�FRPR�OD�HVWUXFWXUD�WHUULWRULDO�DELHUWD�GHO�(VWDGR�
LQWHJUDO�R�OD�LQFLSLHQWH�DUWLFXODFLµQ�GH�OR�TXH�VH�GLHUD�HQ�OODPDU�GHUHFKR�
FRQVWLWXFLRQDO�LQWHUQDFLRQDO���FRQHUH�SOXVYDORU��FRPR�UHIHUHQWH��DO�FRQV�
WLWXFLRQDOLVPR�EURWDGR�GHO�DTXHO�UHSXEOLFDQLVPR�GHPRFU£WLFR��

/D�DUWLFXODFLµQ�GH�ODV�GLYHUVDV�FRPSHWHQFLDV��LQFOXLGD�OD�FRRSHUDFLµQ�
FRQ� OD� VXSUHPD� MXULVGLFFLµQ�RUGLQDULD�� VXSXVR�� HQ� HIHFWR�� OD� LQPHGLDWD�
VXSHUDFLµQ�GHO�PRGHOR�NHOVHQLDQR�SRU�SDUWH�GH�DTXHO�WULEXQDO�GH�JDUDQW¯DV�
FRQVWLWXFLRQDOHV���

0DUFDQGR�DV¯�XQD�WHQGHQFLD�D�OD�TXH�HO�UHYHUGHFLPLHQWR�FRQVWLWXFLRQDO�
GH�OD�(XURSD�TXH�VDOH�GH�OD�6HJXQGD�*XHUUD�0XQGLDO�GDU¯D�XQD�OµJLFD�FRQ�
WLQXLGDG��/µJLFD��HQ�OD�PHGLGD�HQ�TXH�OD�&RQVWLWXFLµQ�\D�QR�VROR�DUWLFXOD�
OD�IRUPD�GH�SRGHU��VLQR�TXH�WDPEL«Q�HVWDEOHFH�O¯PLWHV�\�GLUHFWLYDV��HQ�XQ�
PDUFR�MDORQDGR�GH�YDORUHV�UHODWLYRV�DO�VXVWUDWR�SHUVRQDO�\�D�OD�GLPHQVLµQ�
GHPRFU£WLFD�\�VRFLDO�TXH�VHOOD�HO�WU£QVLWR�GHO�(VWDGR�OHJDO�GH�GHUHFKR��GHO�
TXH�HO�7&�NHOVHQLDQR�YHQ¯D�D�VHU�SDUWLFXODU�H[SRQHQWH����DO�(VWDGR�FRQV�
WLWXFLRQDO�GH�GHUHFKR��\�FRQ�GHUHFKRV���

�ܖ &LWD�GH�)UDQFLVFR�5XELR�/ORUHQWHف��/D�MXULVGLFFLµQ�FRQVWLWXFLRQDO�FRPR�IRUPD�GH�FUHDFLµQ�
GH�GHUHFKRق��HQ�/D�IRUPD�GHO�SRGHU��(VWXGLRV�VREUH�OD�&RQVWLWXFLµQ���0DGULG��&(&��������
Sܘ�����

�ܗ $�SURSµVLWR�GH� HVD� FDUDFWHUL]DFLµQ�GRFWULQDO� \�GH� VX� UHODFLµQ� FRQ� ODV�SUHYLVLRQHV�GH� OD�
&RQVWLWXFLµQ�HVSD³ROD�GH�������PH�SHUPLWR�UHPLWLU�D�OR�TXH�VH�DSXQWD�HQ�PL�SUµORJR�D�
OD�PRQRJUD¯D��ف'HOLPLWDFLµQ�GHO�£PELWR�SRVLEOH�GH�FRQWURO�D�SRVWHULRUL�GH�ORV�WUDWDGRV�
LQWHUQDFLRQDOHV�HQ�5HS¼EOLFD�'RPLQLFDQDق��GH�2PDU�5DPRV�&DPDFKR��HQ�SUHQVD��

�ܘ $�SURSµVLWR�GHO�GHWDOOH�VH�UHPLWH�D�3HGUR�&UX]�9LOODOµQ��/D�IRUPDFLµQ�GHO�VLVWHPD�HXURSHR�
GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG���GD��(GLFLµQ��0DGULG��&(&����ܖ�

�ܙ $�SURSµVLWR��VH�UHPLWH�D�/XLV�3ULHWR�6DQFK¯Vف��,XVQDWXUDOLVPR��SRVLWLYLVPR�\�FRQWURO�GH�OD�
OH\��/RV�SUHVXSXHVWRV�KLVWµULFRV��LGHROµJLFRV�\�GRFWULQDOHV�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDOق��
HQ�)XQGDPHQWRV�1R�����SSܖ���������
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(Q�HVWH�UHJHQHUDGR�PDUFR�FRQVWLWXFLRQDO�HXURSHR��DXQ�GHIHULGR�HQ�HO�
WLHPSR��FX£O�VHU¯D�HO�FDVR��GH�OD�(VSD³D�FRQVWLWXFLRQDO�WDUG¯D�GH�������ODV�
GLIHUHQFLDV�HQWUH�HO�PRGHOR�NHOVHQLDQR�\�ODV�PRGDOLGDGHV�GH�MXVWLFLD�FRQV�
WLWXFLRQDO�HIHFWLYDPHQWH�RSHUDWLYDV�VRQ�FDVL�WDQ�PDUFDGDV�FRPR�ODV�TXH�VH�
DFDEDQ�GH�DSXQWDU�D�SURSµVLWR�GH�VX�FRQWUDVWH�FRQ�HO�PRGHOR�PDUVKDOOLDQR����

3XHV�ELHQ��SDUWLHQGR�GH�HVWD�UHDOLGDG�GH�UHHMD�UHODFLµQ�HQWUH�WHRU¯D�
\�SU£FWLFD�HQ�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��VH�LPSRQH�GDU�UHVSXHVWD�D�
SUHJXQWDV�WDOHV�FRPR��FX£O�HV�KR\�OD�VLWXDFLµQ�GHO�FRQVWLWXFLRQDOLVPR"��
�GH�TX«�&RQVWLWXFLµQ�VH�HVW£�KDEODQGR"��DQWHV�GH�DYDQ]DU�HQ�HO�GHWDOOH�HQ�
SRV�GH�ODV�FODYHV�GH�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��

'HO� FRQVWLWXFLRQDOLVPR� FRQWHPSRU£QHR� FDEH� GHFLU�� HQ� EUHYH�� TXH�
SDVDQGR��FRPR�SDVD��SRU�XQD�VLWXDFLµQ�HQ�H[WUHPR�SDUDGµMLFD��GHPDQGD�
FODULFDFLµQ�\�FRQJUXHQFLD��

'H�XQD�SDUWH��D�PHGLGD�TXH�OD�IRUPD�SRO¯WLFD�GHO�(VWDGR�FRQVWLWXFLRQDO�
VH�H[SDQGH�\�DOFDQ]D�D�XQ�PD\RU�Q¼PHUR�GH�(VWDGRV�HQ�HO�PXQGR��SDUHFLH�
UDQ�DXPHQWDU�ORV�GHVDMXVWHV�\�GHVHTXLOLEULRV�HQWUH�ORV�HVSDFLRV�SRO¯WLFRV�GH�
DGRSFLµQ�GH�GHFLVLRQHV�\�ORV�£PELWRV�LQVWLWXFLRQDOL]DGRV�GH�YHULFDFLµQ�GH�
FRQWUROHV�\�H[LJHQFLD�GH�UHVSRQVDELOLGDG��<�DV¯��D�SURSµVLWR�SRU�HMHPSOR�GH�
OD�JREHUQDQ]D�UHJLRQDO�R�JOREDO��HQ�UHODFLµQ�FRQ�OD�HFRQRP¯D�R�ODV�QDQ]DV��
QR�VRQ�LQHFXHQWHV�ODV�VLWXDFLRQHV�GH�SUHFDULHGDG�GHPRFU£WLFD�HQ�ODV�TXH�D�
OD�DGRSFLµQ�H[WUDPXURV�GHO�HVWDGR�GH�UHJODV��GHFLVLRQHV��PHGLGDV��HWF���GH�
GLYHUVD�QDWXUDOH]D�\�DOFDQFH��OH�VLJXH�VX�DSOLFDFLµQ�\�FXPSOLPHQWDFLµQ�HQ�
HVSDFLRV�SRO¯WLFRV�HVWDWDOHV�PHGLDQWH�IRUPDOL]DFLµQ��P£V�R�PHQRV�LQWHQVD��
GH�ORV�SURFHGLPLHQWRV�GHPRFU£WLFRV�HVWDEOHFLGRV��

'H�RWUD�SDUWH��\�HQ�SDUDOHOR�D�HVH�IHQµPHQR�H[SDQVLYR�GHO�FRQVWLWXFLR�
QDOLVPR��DFDVR�FRPR�WHQWDWLYD�R�HQVD\R�GH�FRPSHQVDFLµQ��HQ�EXHQD�SDUWH�GH�
ODV�FRQVWLWXFLRQHV�P£V�UHFLHQWHV�D�OD�WUDGLFLRQDO�WH[WXUD�DELHUWD�GH�YDORUHV�\�
SULQFLSLRV�FRQVWLWXFLRQDOHV�VH�YLHQH�D�VXPDU�OR�TXH�ELHQ�SRGU¯D�FDUDFWHUL]DUVH�
FRPR�SXQWLOOLVPR�UHJXODGRU��HQ�RFDVLRQHV�SUµ[LPR�DO�SRUPHQRU�UHJODPHQ�
WDULR��TXH�HQFLHUUD�XQ�ULHVJR�FLHUWR�GH�XVWUDFLµQ�GH�ODV�H[SHFWDWLYDV�SXHVWDV�
HQ�OD�&RQVWLWXFLµQ��$�PD\RU�JUDGR�GH�SUHFLVLµQ�\�GHWDOOH��PHQRV�HVSDFLR�

�ܚ (Q�DWHQFLµQ�D�VX�FODULFDGRUD�SURSXHVWD�GH�V¯QWHVLV��HQ�HVWH�SXQWR��VH�UHPLWH�D�$OIRQVR�
5XL]�0LJXHO0ف��RGHOR�DPHULFDQR�\�PRGHOR�HXURSHR�GH�MXVWLFLD�FRQVWLWXFLRQDOق��HQ�'2;$��
1R������������SS�����������3DUD�XQD�FRQVLGHUDFLµQ�P£V�DPSOLD�GH�ORV�UDVJRV�SURSLRV�GHO�
PRGHOR�HXURSHR��HQ�VX�HYROXFLµQ��VH�UHPLWH��SRU�RWURV��D�9¯FWRU�)HUUHUHV�&RPHOODV��8QD�
GHIHQVD�GHO�PRGHOR�HXURSHR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��0DGULG��0DUFLDO�3RQV��������\�
0l��QJHOHV�$KXPDGD�5XL]��/D�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HQ�(XURSD��0DGULG��&LYLWDVܔ������
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TXHGD�SDUD�OD�SRO¯WLFD�\�HO�GHVHQYROYLPLHQWR�GHO�MXHJR�GHPRFU£WLFR��<��SRU�OR�
TXH�D�OD�QRUPDWLYLGDG�GH�OD�&RQVWLWXFLµQ�VH�UHHUH��GHYDOXDFLµQ�GHO�VHQWLGR�
FDUDFWHU¯VWLFR�GH�VXV�QRWDV�GH�SHUPDQHQFLD�\�FRQWLQXLGDG��

1L�OD�KLSHUWURD�FRQVWLWXFLRQDO�SXHGH�FRPSHQVDUط�VL�DFDVR�FRQWULEX\H�
D�HYLGHQFLDUط�OD�DWRQ¯D�R�ODV�IDOHQFLDV�UHJXODGRUDV�GH�XQ�VLVWHPD�SRO¯WLFR��
QL�OD�LQWHQVLFDFLµQ�GHO�DFWLYLVPR�GH�ORV�MXHFHV�HQ�OD�GLUHFWD�DSOLFDFLµQ�
GH�GLVSRVLFLRQHV�FRQVWLWXFLRQDOHV��FRQ� LQGHSHQGHQFLD�GH�VX�WLSRORJ¯D�R�
HVWUXFWXUD�QRUPDWLYD��DO�PDUJHQ�GHO�WHQRU�R�VLOHQFLR�GH�OD�OH\��HV�HO�PHMRU�
HVFHQDULR�SDUD�OD�GHFDQWDFLµQ�GH�XQD�UPH�FXOWXUD�FRQVWLWXFLRQDO��

(Q�HVWH�VHQWLGR��P£V�DOO£�GHO�UHFXUUHQWH�IHQµPHQRط�GH�OD�¼OWLPD�PRGD�
FRQVWLWXFLRQDO��FDEU¯D�GHFLU��VL�QR�UHVXOWDVH�GHO�WRGR�¯YRORط��TXH�FRQVLVWH�
HQ�HPSOHDU�HO�SUHMRف�QHRق��GHVGH�VX�SURSLD�FDUDFWHUL]DFLµQ�FRPRف�QHR�
FRQVWLWXFLRQDOLVPRق�R��GH�DVXPLUVH�OD�LQWU¯QVHFD�GLFXOWDG�FRPSUHQVLYD�GH�
OD�HWLTXHWDف��QHRFRQVWLWXFLRQDOLVPRVق��HO�GLVFXUVR�FRQVWLWXFLRQDO�FRQWHP�
SRU£QHR�VH�H[SRQH�D�OD�GHVFRQVLGHUDFLµQ�R�UHOHJDFLµQ�GH�HOHPHQWRV�EDVL�
ODUHV�GHO�DFHUYR�FRQVWLWXFLRQDO��DFDVR�SRU�PDO�FRPSUHQVLµQ�GHO�PRPHQWR�
\�HVSDFLR��SRVQDFLRQDO��TXH�OD�&RQVWLWXFLµQ�HVW£�OODPDGD�D�FRQVWLWXLU����

$V¯�FRPR�HQWUH�ORV�SHQDOLVWDV�HV�HFXHQWH�HVFXFKDU��HQ�ORV�¼OWLPRV�
WLHPSRV��OD�H[KRUWDFLµQ�GH�WRUQDU�D�ORV�EXHQRV�SULQFLSLRV�GHO�GHUHFKR�SHQDO��
ELHQ�SRGU¯D�VHU�TXH�HQWUH�ORV�FRQVWLWXFLRQDOLVWDV�VH�DO]DVH�OD�YR]�HQ�GHPDQGD�
GH�VDOYDJXDUGD�GH�ORV�EXHQRV�SULQFLSLRV�GHO�GHUHFKR�FRQVWLWXFLRQDO��

8QD�LQYRFDFLµQ�VHPHMDQWH�GHO�DFHUYR�FRQVWLWXFLRQDO�HQ�ORV�WLHPSRV�
GHOف�QHRFRQVWLWXFLRQDOLVPRق�DFDVR�SRGU¯D�OOHJDU�D�HQWHQGHUVH�FRPR�FRQDWR�
GH�UHVLVWHQFLD�D�OD�RSHUDWLYLGDG�GH�ODV�FRQVWLWXFLRQHV�FRPR�LQVWUXPHQWR�
GH�FDPELR�VRFLDO��R�FRPR�H[SUHVLµQ�WUDVQRFKDGD�GH�FXOWR�D�QXHVWURV�DQ�
WHFHVRUHV�FRQVWLWXFLRQDOHV��HWF��3HUR��FRPR�ELHQ�SXHGH�HQWHQGHUVH��OR�TXH�
HVWH�OODPDPLHQWR�D�OD�RUWRGR[LD�FRQVWLWXFLRQDO�SHUVLJXH�QR�HV�RWUD�FRVD�
TXH�OD�FRQJUXHQWH�DUWLFXODFLµQ�FRQVWLWXFLRQDO�GH�ODV�QXHYDV�FRQVWLWXFLRQHV��

&RQJUXHQFLD�QR�HQ�XQ�VHQWLGR�SRO¯WLFR��LGHROµJLFR��&RQJUXHQFLD�HQ�XQ�
VHQWLGR�QRUPDWLYR��4XH�HO�(VWDGR�FRQVWLWXFLRQDO�VHD�XQ�(VWDGR�GH�GHUHFKR�
\�FRQ�GHUHFKRV�HV�DOJR�SHUIHFWDPHQWH�FRQJUXHQWH�FRQ�ORV�UDVJRV�SURSLRV�GH�
OD�WUDGLFLRQDO�FRQFHSFLµQ�QRUPDWLYD�TXH�LQWHJUD�HO�DFHUYR�FRQVWLWXFLRQDO��

�ܛ 5HVSHFWR�GH�ORV�LQGHVHDGRV�HIHFWRV�GHO�FRQVWLWXFLRQDOLVPR�SRVQDFLRQDO�VH�SXHGHQ�UHIHULU�
DTX¯��D�W¯WXOR�LQGLFDWLYR��-¾UJHQ�+DEHUPDV��0£V�DOO£�GHO�(VWDGR�QDFLRQDO��7UDG��GH�0��-L�
P«QH]�5HGRQGR���UD��(GLFLµQ��0DGULG��7URWWD��������\�8OULFK�%HFN��8QD�(XURSD�DOHPDQD��
3DLGµV�,E«ULFDܛ�����
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4XH�HO�(VWDGR�FRQVWLWXFLRQDO��HQ�DWHQFLµQ�D�VX�GLYHUVR�HVSDFLR�QDFLRQDO�
\�WLHPSR�SRO¯WLFR��DUWLFXOH�GH�PRGRV�GLYHUVRV�ORV�HOHPHQWRV�H[SUHVLYRV�GHO�
(VWDGR�GH�GHUHFKR�QR�SXHGH�VXSRQHU��SRU�VHU�FRVD�GHO�WRGR�LQFRQJUXHQWH�
FRQ�HVD�FRQFHSFLµQ�FRQVWLWXFLRQDO��TXH�VH�FXHVWLRQH�OD�LQRUJ£QLFD�EDVH�VRFLDO�
\�TXH�SXHGDQ��HQ�FRQVHFXHQFLD��DOWHUDUVH�ODV�EDVHV�GH�VX�UHSUHVHQWDFLµQ�SR�
O¯WLFD��SRU�P£V�TXH�ORV�FDOLFDWLYRV�TXH�DFRPSD³HQ�DO�VXVWDQWLYR�GHPRFUDFLD�
UHVXOWHQ�HXIµQLFRV���$GPLWH��HQ�FDPELR��XQD�X�RWUD�PRGDOLGDG�GH�HOHFFLµQ��
FRPR�XQD�X�RWUD�IRUPD�GH�SDUWLFLSDFLµQ�GLUHFWD��FRPR�ELHQ�DFUHGLWDQ�VLV�
WHPDV�FRQVWLWXFLRQDOHV�GH�ODUJR�UHFRUULGR��FRPR�HO�KHOY«WLFR���HWF��

4XH�HO�(VWDGR�FRQVWLWXFLRQDO��HQ�DWHQFLµQ�D�VX�GLYHUVR�HVSDFLR�QDFLRQDO�
\�WLHPSR�SRO¯WLFR��DUWLFXOH�P£V�R�PHQRV�H[WHQVDPHQWH��FRQIRUPH�D�XQD�X�
RWUD�VLVWHP£WLFD��\�FRQ�EDVH�HQ�XQRV�X�RWURV�YDORUHV��GHUHFKRV�\�JDUDQW¯DV�
IXQGDPHQWDOHV�GH�FRQWHQLGR�FRQVWLWXFLRQDO�REOLJDGR�SDUD�SDUWLFXODUHV�\�
DXWRULGDGHV��QR�SXHGH�VLJQLFDU��HQ�PRGR�DOJXQR��TXH�OD�UHJXODFLµQ�GH�VX�
U«JLPHQ�\�OD�FRQFUHFLµQ�GH�VXV�PRGDOLGDGHV�GH�HMHUFLFLR�SXHGD�GHFLGLUVH��
DO�PDUJHQ�GHO�WHQRU�R�VLOHQFLRV�GH�OD�OH\��H[SUHVLYD�GH�ODV�SRO¯WLFDV�GH�OD�
PD\RU¯D�GHPRFU£WLFD��$�VDOYR�KLSµWHVLV�GH�LQFRQVWLWXFLRQDOLGDG�GH�OD�OH\��
D�YHULFDU�VLHPSUH�GH�FRQIRUPLGDG�FRQ�HO�VLVWHPD�GH�FRQWUROHV�FRQVWL�
WXFLRQDOPHQWH�HVWDEOHFLGR��ORV�MXHFHV�LQWHJUDU£Q�ORV�YDORUHV�\�SULQFLSLRV�
FRQVWLWXFLRQDOHV��PHGLDQWH�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�GH�OD�OH\��

(O�HVSDQWDMR�VFKPLWWLDQR�GH�ODف�DULVWRFUDFLD�GH�OD�WRJDق�QR�HV�DMHQR�D�
XQD�SU£FWLFD�GH�XVR�DOWHUQDWLYR�GHO�GHUHFKR�TXH��VL�HQWRQFHV�VH�DSHODED�D�
OD�LJXDOGDG�R�D�OD�QDWXUDOH]D�GH�OD�FRVD��DKRUD�VH�LQYRFD�OD�LJXDOGDG�R�OD�
MXVWLFLD��R�OD�GLJQLGDG��HWF��<�DKRUD��FRPR�HQWRQFHV��VH�KDFH�SUHFLVR�LQVLVWLU�
HQ�OD�GLPHQVLµQ�FRQVWLWXFLRQDO�GH�OD�LQWHUUHODFLµQ�HQWUH�LQGHSHQGHQFLD�\�
VXMHFLµQ�D�OD�OH\�FRQVWLWXFLRQDO�SRU�SDUWH�GH�ORV�MXHFHV�HQ�HO�HMHUFLFLR��IRUPDO�
\�PDWHULDOPHQWH��GHOLPLWDGR�GH�VX�IXQFLµQ�MXULVGLFFLRQDO����

�ܜ 3RU�OR�TXH�DO�FXDUWR�GH�ORV�KRUURUHV�GH�ODV�FLQFR�JXHUUDV�TXH�SXVLHURQ�HO�UXLGR�GH�IRQGR�
HQ�OD�PXOWLSOLFDFLµQ�GH�RQWHUDV�HVWDWDOHV�HQ�ORV�%DOFDQHV�GH�HVWD�GLVSDUDWDGD�(XURSD�GH�
HQWUH�VLJORV��HQ�OD�TXH�UHSLQWDU�O¯QHDV�HQ�HO�PDSD�SRO¯WLFR�QR�HVWUHPHFH��LQFOXVR�VH�IHVWHMD��
VH�UHPLWH�DO�HQVD\R�GH�LQWHUSUHWDFLµQ�KLVWµULFD�GH�)UDQFLVFR�9HLJD�5RGU¯JXH]��/D�I£EULFD�GH�
ODVࠕ�RQWHUDV��0DGULG��$OLDQ]Dܚ�����

� 3RU�QR�PLUDU�HQ�HO�DOPDF«Q�GH�ORV�SXHEORV�LUUHGHQWRV�GH�(XURSD�HQ�GRQGH��FRQIRUPH�D�ORV�
FULWHULRV�GH�OD�QXHYD�FRFLQD�HVWDWLVWD��VH�HVW£�HQVD\DQGR�\D�OD�HODERUDFLµQ�GH�GRV�SODWLOORV�
UHJLRQDOHV��FRQ�PXFKR�SLFDQWH�VREHUDQLVWD��PHGLDQWH�ODV�FRQVXOWDV�GH�SXOVLµQ�VHFHVLRQLVWD�
SUR\HFWDGDV�SDUD�������HQ�(VFRFLD�\�HQ�&DWDOX³D��/D�LQPLQHQFLD�HV�WDO�TXH��HQ�PHGLR�GH�
OD�FULVLV�QDQFLHUD�\�HFRQµPLFD�TXH�FXDO�6DWXUQR�DQGD�GHYRUDQGR�D�VXV�SHULI«ULFRV�KõRV�GH�
(XURSD��KD�FRQVHJXLGR�KDFHUVH�XQ�KXHFR�HQ�ORV�GHEDWHV�GH�FRQVWLWXFLRQDOLVWDV�\�HXURSH¯VWDV�
D�SURSµVLWR�GH�ODV�PRGDOLGDGHV�GH�DUWLFXODFLµQ�\�HYHQWXDO�VHFHVLµQ�GHO�5HLQR�8QLGR�GH�OD�
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4XH� OD� &RQVWLWXFLµQ�� HQ� WDQWR� TXH� GHFDQWDFLµQ� GH� FRPSURPLVRV�
FRQVWLWXWLYRV��GH�VRSRUWH�\�EDVDPHQWR��GH�XQD�FRPXQLGDG�HVWDWDO��GHQRWD�
XQD�GLPHQVLµQ�SRO¯WLFD�TXH�QR�HV�SRVLEOH�RFXOWDU��QR� VLJQLFD�TXH�HQ�
HO�PRPHQWR�GH�VX� LQWHUSUHWDFLµQ�QR�VH�KD\D�GH� MXULGLFDU�PHGLDQWH�HO�
UD]RQDPLHQWR�MXU¯GLFR�FRQ�VXMHFLµQ�D�OD�OH\�\��HQ�WRGR�FDVR��DO�DXWRUL]DGR�
FULWHULR�GHO�7&��

(VD�QHUYDGXUD�SRO¯WLFD�TXH�QXWUH�\�DRUD�OD�&RQVWLWXFLµQ�HQ�HO�FRƎXQWR�
GHO�RUGHQDPLHQWR��VH�PDQLHVWD�HQ�XQ�GREOH�VHQWLGR��VHJ¼Q�VH�WUDWH�GH�OD�
GHOLPLWDFLµQ�GHO�HVSDFLR�SRO¯WLFR�GLVSRQLEOH�SDUD�HO�GHEDWH�GH�DOWHUQDWLYDV�
��Rط GLFKR�GH�PRGR� LQYHUVR�� GH� OD� DFRWDFLµQ�GHO� HVSDFLR� FRQVWLWXFLRQDO�
YHGDGR�DO�GHEDWH�GH�DOWHUQDWLYDVط�R�GH�OD�GLVWULEXFLµQ�GHO�SRGHU�HQWUH�ORV�
µUJDQRV�FRQVWLWXLGRV��VHD�R�QR�HQ�XQ�VROR�SODQR��VHJ¼Q�VH�WUDWH�R�QR�GH�
IRUPDV�SRO¯WLFDV�WHUULWRULDOPHQWH�GHVFHQWUDOL]DGDV��

'H�OD�&RQVWLWXFLµQ�GHO�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR��\�FRQ�GH�
UHFKRV��VH�GHVWDFD�GH�RUGLQDULR��DG�LQWUD�RUGLQHP��XQD�VHULH�GH�QRWDV�WDOHV�
FRPR�OD�GLIHUHQFLDGD�WLSRORJ¯D�GH�VXV�GLVSRVLFLRQHV�QRUPDWLYDV��GH�HVWUXF�
WXUD�\�DOFDQFH�GLYHUVRV��XQD�DOWD�GHQVLGDG�QRUPDWLYD�̄ QVLWD��HQ�SDUWLFXODU��HQ�
QRUPDV�VXVWDQWLYDV��H[SUHVLYDV�GH�YDORU�R�\�GH�WH[WXUD�SULQFLSLDO��SUHFLVDGDV�
GH�DUWLFXODFLµQ�\�FRQFUHFLµQ��XQD�FHQWUDOLGDG�HQ�WRUQR�D�OD�FXDO�JUDYLWD�
HO�FRƎXQWR�GH�XQ�RUGHQDPLHQWR�LUUDGLDGR��TXH�QR�DEVRUELGR�SXHV��HQ�VX�
FRQGLFLµQ�HVWHODU��OD�&RQVWLWXFLµQ�DUURMD�OX]��QR�OD�FRQVXPH�FXDO�DJXMHUR�
QHJUR��XQD�QRWD�GH�FRQWLQXLGDG��HQWUH�SHUPDQHQFLD�\�FDPELR��PHGLDQWH�

*UDQ�%UHWD³D�\�GHO�5HLQR�GH�(VSD³D��UHVSHFWLYDPHQWH��D�W¯WXOR�LQGLFDWLYR�FDEH�PHQFLRQDU�OD�
�RUQDGD�VREUH�7HUULWRULDO�$XWRQRP\�LQ�WKH�8.�DQG�LQ�6SDLQ-ف�,VVXHV�DQG�&KDOOHQJHVق�����GH�
VHSWLHPEUH�GH�������8QLYHUVLGDG�GH�&DPEULGJH��FRQ�SDUWLFLSDFLµQ�EULW£QLFD�\�HVSD³ROD��-RKQ�
%HOO��0DUN�(OOLRW��%ULFH�'LFNVRQ��$ODQ�3DJH�\�5REHUW�+D]HOO��\�$OEHUWR�/µSH]�%DVDJXUHQ��
)UDQFLVFR�%DODJXHU�&DOOHMµQ��3DORPD�%LJOLQR�&DPSRV��$QWRQLR�/µSH]�&DVWLOOR��-XDQ�-RV«�
6ROR]£EDO�(FKDYDUU¯D�\�(OLVHQGD�&DVD³DV�$GDP��UHVSHFWLYDPHQWH���WDQWR�FRPR�GH�OD�KLSµWHVLV�
GH�VX�IXWXULEOH�HVWDWXWR�GH�PLHPEUR�GH�SOHQR�GHUHFKR�HQ�OD�8(��D�SURSµVLWR��PH�SHUPLWR�
UHPLWLU� D�PL� FRQWULEXFLµQ� VREUH� �XWRGHWHUPLQDFLµQ$ف VREHUDQLVWD� H� LQWHJUDFLµQ� HXURSHD��
(VSD³Dق�������HQ�&XDGHUQRV�GH�$O]DWH��PRQRJU£FR�VREUH�DXWRGHWHUPLQDFLµQ��HQ�SUHQVD���

� $�SURSµVLWR�YHU��SRU�RWURV��/XLV�'¯H]�3LFD]R��([SHULHQFLDV� MXU¯GLFDV�\�WHRU¯D�GHO�GHUHFKR��
�%DUFHORQD��$ULHO���������)UDQFLVFR�5XELR�/ORUHQWH�� ��D�(��$ORQVR�*DUF¯D��/Dق3UµORJRف
LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ��0DGULG��&(&���������<�ODV�FRQWULEXFLRQHV��(��*DUF¯D�GH�
(QWHUU¯D��)��5XELR�/ORUHQWH��0��$UDJµQ�5H\HV��/��'¯H]�3LFD]R��0��$WLHQ]D��)��/DSRUWD��
HQWUH�RWURV��DO�1R���GHO�$QXDULR�GH�OD�)DFXOWDG�GH�'HUHFKR�GH�OD�8QLYHUVLGDG�$XWµQRPD�GH�
0DGULG��$)'8$0���PRQRJU£FR�VREUHف�/D�YLQFXODFLµQ�GHO�MXH]�D�OD�OH\ق��DFFHVLEOH�HQ�
ZZZ�XDP�HV�RWURV�DIGXDP�VXPDULRܐ�KWPO���
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HYROXFLµQ��TXH�VH�SODVPD�HQ�OD�SDXODWLQD�DFRPRGDFLµQ�\�OD�VXFHVLYD�PR�
GLFDFLµQ�QRUPDWLYD�GH�OD�FRQYHQFLµQ�SRO¯WLFD�TXH�OD�VRVWLHQH��HWF��

3HUR�QR�VLHPSUH�VH�GHVWDFD�XQD�QRWD�UHODWLYD�D�VX�FRQWH[WR��DG�H[WUD�
RUGLQHPط�VL�SRU�PLPHWLVPR�FRQ�ORV�HVW£QGDUHV�GRFWULQDOHV�GH�UHIHUHQFLD�
R�SRU�VLPSOH�LQDGYHUWHQFLD�QR�HV�OR�TXH�LPSRUWD�DTX¯��%LHQ�TXH�GH�PRGR�
JUDGXDO�\�FRQ�LQWHQVLGDG�YDULDEOH��HQ�OD�RULOOD�HXURSHD�FRPR�HQ�OD�RULOOD�
DPHULFDQD��D�PHGLGD�TXH�ORV�(VWDGRV�FRQVWLWXFLRQDOHV�VH�YHQ�LPSHOLGRV�
D� OD� FRQFHUWDFLµQ�� UHJLRQDO� R�PXOWLODWHUDO�� GH� VXV�SRO¯WLFDV� DO� HIHFWR�GH�
FRPSHQVDU�VX�UHODWLYD�S«UGLGD�GH�FDSDFLGDG�GHFLVRULD�\�D�PHGLGD�TXH�VH�
VLHQWHQ�SDUW¯FLSHV�GHO�DFHUYR�FRQVWLWXFLRQDO�FRPSDUWLGR��FRPR�P¯QLPR�
FRP¼Q�GHQRPLQDGRU�R�PHGLDQWH� DVXQFLµQ�GH�HVW£QGDUHV� FRPXQHV�� VXV�
FRQVWLWXFLRQHV�WLHQGHQ�D�FRQFHELUVH�\D�PHQRV�FRPR�PµQDGDV�R�FXHUSRV�
XQLFHOXODUHV�TXH�FRPR�SDUWH�LQWHJUDQWH�GH�XQD�UHW¯FXOD�FRQVWLWXFLRQDO�D�OD�
TXH��SRU�GHQLFLµQ��HVW£Q�OODPDGDV�D�DQXGDUVH��

(V�SRU�HVR�SRU�OR�TXH�D�OD�DOWXUD�GH�QXHVWUR�WLHPSR�QR�VH�FRQFLEH�
\D�XQD�UHH[LµQ�VREUH�OD�QRUPDWLYLGDG�GH�OD�&RQVWLWXFLµQ�TXH�QR�SRQJD�
XQ�FLHUWR�«QIDVLV�HQ�OD�LGHDط�GRJP£WLFDPHQWH�LPSUHFLVDط�GH�DSHUWXUD��/R�
TXH�HV�\D�XQ�OXJDU�FRP¼Q�VL�FRQ�HOOR�VH�DOXGH�D�OD�LQGHWHUPLQDFLµQ�GH�
FO£XVXODV�GHQLWRULDV�\�GH�YDORU�R�HVWUXFWXUD�SULQFLSDO��DXQ�QR�OOHJD�D�VHUOR�
GHO�WRGR�SRU�OR�TXH�VH�UHHUH�D�ODV�FO£XVXODV�GH�DSHUWXUD�KHUPHQ«XWLFD�H�
LQWHJUDFLµQ�VXSUDQDFLRQDO��

(V�GHFLU��TXH�D�OD�WUDGLFLRQDO�LQGHWHUPLQDFLµQ�TXH�UHVXOWD�GH�OD�DSHUWXUD�
FRQFHSWXDO�GH�DTXHOODV�GH�VXV�GLVSRVLFLRQHV�SRU�ODV�TXH�VH�UHFRQRFHQ�YDORUHV��
VH�HVWDEOHFHQ�QRUPDV�GH�GHQVR�FRQWHQLGR�R�\�VH�HVER]DQ�GLVSRVLFLRQHV�GH�
SULQFLSLR��FDUDFWHU¯VWLFD�HVWUXFWXUDO�GHVGH�OD�TXH�VH�SUR\HFWD�HVWR�TXH�VH�
KD�GDGR�HQ�OODPDUف�QHRFRQVWLWXFLRQDOLVPRق���R�SRU�ODV�TXH��FRPR�HV�VµOLWR�
HQ�ODV�FRQVWLWXFLRQHV��VH�DUWLFXODQ�IµUPXODV�GH�FRPSURPLVR��D�IDOWD�GH�XQ�
VXFLHQWH�JUDGR�GH�FRQFHUWDFLµQ�SRO¯WLFD�HQ�HO�PRPHQWR�GH�DGRSWDUVH�HO�

�ܝ $�SURSµVLWR�GHOف�QHRFRQVWLWXFLRQDOLVPRق�VH�UHPLWH��SRU�VX�EXHQ�VHQWLGR��D�/XLV�3ULHWR�
6DQFK¯V�� �1HRFRQVWLWXFLRQDOLVPR�\�SRQGHUDFLµQف MXGLFLDOق��HQ�$QXDULR�GH� OD�)DFXOWDG�GH�
'HUHFKR�GH�OD�8QLYHUVLGDG�$XWµQRPD�GH�0DGULG��$)'8$0���1R�����������SS�����������
���HQ�(O�FRQVWLWXFLRQDOLVPRق1HRFRQVWLWXFLRQDOLVPR��8Q�FDW£ORJR�GH�SUREOHPDV�\�DUJXPHQWRVف
GH�ORV�GHUHFKRV��0DGULG��7URWWD��������SS����������

� 3DUD�XQD�YLVLµQ�P£V�DPSOLD��VH�UHPLWH�D�ODV�GLYHUVDV�FRQWULEXFLRQHV�FRPSLODGDV�HQ�OD�REUD�
FROHFWLYD�7HRU¯D� GHO� QHRFRQVWLWXFLRQDOLVPR�� (QVD\RV� HVFRJLGRV� �5LFDUGR�*XDVWLQL��0DQXHO�
$UDJµQ��3DROR�&RPDQGXFFL��/XLJL�)HUUDMROL��*XVWDYR�=DJUHEHOVN\��2ZHQ�)LVV��HWF����HQ�
HGLFLµQ�D�FDUJR�GH�0LJXHO�&DUERQHOO��0DGULG��7URWWD���������
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FRPSURPLVR�FRQVWLWX\HQWH�R�GH�UHIRUPD�GH�OD�&RQVWLWXFLµQ����6H�KD�GH�
YHQLU�D�VXPDU��LQH[FXVDEOHPHQWH��HVWD�QRWD�DGLFLRQDO�GH�H[LELOL]DFLµQ��DO�
HIHFWR�GH�DUWLFXODU�VX�LQVHUFLµQ��PHGLDQWH�FO£XVXODV�GH�DSHUWXUD��HQ�LQVWL�
WXFLRQDOL]DGRV�FRPSOHMRV�VXSHUSXHVWRV�GHVGH�ORV�TXH��PHGLDQWH�LUUDGLDFLµQ�
R� FRQIRUPH� D� HVW£QGDUHV� FRPXQHV�� VH� FRQWULEX\H� D�KRPRJHQHL]DU� HVRV�
HVSDFLRV�GH�FRQVWLWXFLRQDOLVPR�FRRSHUDWLYR�R�H�LQWHJUDGR��

<�HOOR�SRUTXH�D�PHGLGD�TXH�VH�SUDFWLFD�HVD�DSHUWXUD�DG�H[WUD�RUGLPHP��
ELHQ�TXH�GH�PRGR�DPELYDOHQWH��SRU�QR�UHSHWLU�DTX¯�OD�PDQLGD�H[SUHVLµQ�GH�
ODV�GRV�FDUDV�GH�OD�PHGDOOD�R�GH�OD�PRQHGD�VHJ¼Q�TXH�JXVWHPRV�GH�RUDU�R�
PHUFDGHDU�HQ�HO�WHPSOR���DO�WLHPSR�TXH�VH�SUR\HFWDQ�\�DUWLFXODQ�ORV�UDVJRV�
W¯SLFRV�GHO�DFHUYR�FRQVWLWXFLRQDO�HQ�XQ�SODQR�VXSUDQDFLRQDO��VH�SURGXFH�XQD�
PHUPD�GH�QRUPDWLYLGDG�TXH�PDQLHVWDPHQWH�LQFLGH�HQ�DOJXQDV�GH�HVDV�
QRWDV�FRQ�ODV�TXH�WUDGLFLRQDOPHQWH�VH�FDUDFWHUL]D�OD�&RQVWLWXFLµQ�QRUPDWLYD�
HQ�HO�(VWDGR�GH�GHUHFKR�\�FRQ�GHUHFKRV��HQ�OR�UHODWLYR��HQ�SDUWLFXODU��D�VX�
GHQVLGDG�\�FHQWUDOLGDG�QRUPDWLYDV����

(Q�HO�WUDFWR�GH�OD�LQWHJUDFLµQ�VH�SURGXFH��HQ�HIHFWR��XQD�FD¯GD�GH�OD�
GHQVLGDG�QRUPDWLYD�GH�OD�&RQVWLWXFLµQ�TXH�VH�UHHMD�HQ�OD�DOWHUDFLµQ�\�
S«UGLGD�GH�WHQVLµQ�GHO�IXQFLRQDPLHQWR�UHJXODU�GH�OD�IRUPD�GH�*RELHUQR��
WDQWR�FRPR�HQ�OD�PRGXODFLµQ�R�YDFLDPLHQWR�GH�GLVSRVLFLRQHV�VXVWDQWLYDV��
UHODWLYDV� D� ODV� SRO¯WLFDV�� \� DXQ� HQ� HO� HQFXDGUDPLHQWR� KHUPHQ«XWLFR� GH�
SULQFLSLRV� \�GHUHFKRV� IXQGDPHQWDOHV��<� HQ� UHODFLµQ�GLUHFWDPHQWH�SUR�
SRUFLRQDO�FRQ�HVWR��OD�SDXODWLQD�S«UGLGD�GH�FHQWUDOLGDG�QRUPDWLYD�GH�XQD�
&RQVWLWXFLµQ�TXH��D�PHGLGD�TXH�VH�DDQ]DQ�\�SURIXQGL]DQ�WDOHV�SURFHVRV��

�ܞ $�SURSµVLWR�GHO�HTXLYRFR�UHQGLPLHQWR�GH�ORV�OODPDGRVف�FRPSURPLVRV�DSµFULIRVق��UHVSHFWR�
DO�VHQWLGR�RULJLQDULR�GH�OD�H[SUHVLµQ��VH�UHPLWH�D�&DUO�6FKPLWW��7HRU¯D�GH�OD�&RQVWLWXFLµQ��
7UDG��GH�)��$\DOD��0DGULG��������S�����\�VLJV���HQ�HO�SURFHVR�FRQVWLWX\HQWH�HVSD³RO�GH�
������VH�UHPLWH��FRQ�FDU£FWHU�JHQHUDO��D�0LJXHO�+HUUHUR�5RGU¯JXH]�GH�0L³µQف��)DOVDV�\�
YHUGDGHUDV�Y¯DV�GHO�FRQVHQVR�FRQVWLWXFLRQDOق��HQ�5HYLVWD�GH�(VWXGLRV�3RO¯WLFRV��5(3���1R�����
������SS���������HQ�ZZZ�FXHQWD\UD]RQ�RUJ�UHYLVWDقD�HODERUDFLµQ�GH�OD�&RQVWLWXFLµQ/ف�\���
SGI�����1XP���Bܖ��SG��\��UHVSHFWR�GHO�LQFHVDQWH�GHEDWH�HGXFDWLYR�HQ�DSOLFDFLµQ�GHO�
DSµFULIR�FRPSURPLVR�H[�DUW¯FXOR����&(��0DQXHO�GH�3XHOOHV�%HQ¯WH]�3ف��DFWR�GH�(VWDGR"��
OD�HGXFDFLµQ�HQWUH�HO�FRQVHQVR�\�HO�GLVHQVRق��HQ�5HYLVWD�GH�(GXFDFLµQ��1R��������������SS��
�������

�ܟ $�SURSµVLWR�GHOف�YDLY«Q�FRQVWLWXFLRQDOق�TXH�VH�H[SHULPHQWD�HQ�SURFHVRV�GH�LQWHJUDFLµQ�
FRPR�HO�TXH��GHVGH�VX�UHQDFLPLHQWR�FRQVWLWXFLRQDO��D�PHGLDGRV�GHO�SDVDGR�VLJOR��KDVWD�
OD�FDW£UWLFD�VLWXDFLµQ�GH�OD�VHYHUD�FULVLV�GH�HQWUH�VLJORVف��VH�OLEUDق�HQ�(XURSD��PH�SHUPLWR�
UHPLWLU�D�PL�FRQWULEXFLµQ��ف&RQVWLWXFLµQ�\�FRQVWLWXFLRQDOL]DFLµQ�HQ�OD�(XURSD�GH�HQWUH�
VLJORVق��DO�9,,,�&RQJUHVR�GH�OD�$VRFLDFLµQ�GH�&RQVWLWXFLRQDOLVWDV�GH�(VSD³D��HQ�*XUXW]�
-£XUHJXL���-XDQ�,��8JDUWHPHQG¯D�>HGV�@��'HUHFKR�FRQVWLWXFLRQDO�HXURSHR��9DOHQFLD��7LUDQW�OR�
%ODQFK��������SS�������������
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YH�SDUFLDOPHQWH�HFOLSVDGD�HVD�FRQGLFLµQ�HVWHODU�TXH�WUDGLFLRQDOPHQWH�KD�
WHQLGR�HQ�OD�JDOD[LD�GHO�(VWDGR�FRQVWLWXFLRQDO����

3XHV�ELHQ��XQD�PRGXODFLµQ�VHPHMDQWH�GH�ODV�WUDGLFLRQDOHV�QRWDV�GH�
OD�&RQVWLWXFLµQ�QDFLRQDO��VL�QR�SUHVFULEH��DFRQVHMD�XQD�UHFRQVLGHUDFLµQ�
GH�OD�WHRU¯D��JHQHUDO�\�SDUWLFXODU��GH�OD�&RQVWLWXFLµQ����\��HQ�OµJLFD�FRQ�
VHFXHQFLD��GH�VX�LQWHUSUHWDFLµQ��WDQWR�SRU�OR�TXH�VH�UHHUH�D�ORV�FULWHULRV�
KHUPHQ«XWLFRV��FRPR�HQ�OR�TXH�FRQFLHUQH�D�OD�SRVLFLµQ�GH�VXV�LQW«USUHWHV��
HQ�JHQHUDO��\�GHO�7&��HQ�SDUWLFXODU��HQ�VX�FRQGLFLµQ�GHف�VXSUHPR�JDUDQWHق�
GH�OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\��(Q�OR�TXH�VLJXH��DOJR�VH�DSXQWD�GH�HVD�
GREOH�FRQVHFXHQFLD��

III.  De los argumentos y criterios interpretativos, 
� � WUDGLFLRQDOHV�\�HVSHF®ΘFRV��HQ�OD�LQWHUSUHWDFL´Q�
  de la Constitución

4XH�OD�LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ�HV�SLH]D�FHQWUDO�GH�VX�FRQV�
WUXFFLµQ�WHµULFD�HV�DUPDFLµQ�GL¯FLO�GH�FXHVWLRQDU����

3RU�HOOR��VH�LPSRQH�DTX¯�XQD�P¯QLPD�UHIHUHQFLD�GH�HQWUDGD�D�SURSµ�
VLWR�GH�P£[LPDV�R�DUJXPHQWRV�LQWHUSUHWDWLYRV��DJUXSDGRV�SRU�UD]µQ�GH�
VX�FRQH[LGDG��DQWHV�GH�GDU�XQ�VXPDULR�UHSDVR�D�ORV�WUDGLFLRQDOHV�FULWHULRV�
LQWHUSUHWDWLYRV�TXH��SRU�VX�QDWXUDOH]D�QRUPDWLYD��RSHUDQ�HQ�OD�LQWHUSUHWD�
FLµQ�GH�ODV�GLVSRVLFLRQHV�FRQVWLWXFLRQDOHV��WDQWR�FRPR�DTXHOORV�WµSLFRV�R�
FULWHULRV�KHUPHQ«XWLFRV�SDUWLFXODUPHQWH�DOXPEUDGRV�DO�HIHFWR�GH�GHVFLDU�
HO�VHQWLGR�\�DOFDQFH�GH�VXV�GLVSRVLFLRQHV�HQ�OR�TXH��SRU�VHU�SDUWH�GH�OD�
VXSUHPD�QRUPD�GHO�RUGHQDPLHQWR�QDFLRQDO��SXGLHUDQ�WHQHU�GH�HVSHF¯FR��

�ܠ 4XH�ORV�(VWDGRV�FRQVWLWXFLRQDOHV�LQPHUVRV�HQ�WDOHV�SURFHVRV�H[SHULPHQWDQ�XQD�PXWDFLµQ�
HV�FRVD�GH�OD�TXH��HQ�HO�£PELWR�GRFWULQDO�HVSD³RO��VH�KD�GDGR�FXHQWD�PHGLDQWH�H[SUHVLRQHV�
WDOHV�FRPRف�(VWDGRV�FRQVWLWXFLRQDOHV�HQ�SURFHVR�GH�LQWHJUDFLµQق��$QWRQLR�/µSH]�&DVWLOOR��
&RQVWLWXFLµQ�H�LQWHJUDFLµQ��0DGULG��&(&��������Rف�(VWDGRV�LQWHJUDGRV�GH�(XURSDق��)UDQFLVFR�
5XELR�/ORUHQWHف��(O�FRQVWLWXFLRQDOLVPR�GH�ORV�(VWDGRV�LQWHJUDGRV�GH�(XURSDق��HQ�3DSHOHV�
GH�WUDEDMR��(VWXGLRV�HXURSHRV��0DGULG��,82*���������

�ܡ 1R�H[WUD³DU£��DV¯��HO�XVR�VRFRUULGR��P£V�TXH�UHFXUUHQWH��GHO�JHUXQGLRف�UHSHQVDQGRق�HQ�
MRUQDGDV��VLPSRVLRV�\�HQFXHQWURV�HQWUH�FRQVWLWXFLRQDOLVWDV�HQ�HVWRV�D³RV�GH�HQWUH�VLJORV��$�
W¯WXOR�PHUDPHQWH�LQGLFDWLYR�VH�UHPLWH�DTX¯�D�ORV�HVWXGLRV�SXEOLFDGRV�EDMR�HO�JHQ«ULFR�W¯WXOR�
���HQ�,QWHUQDWLRQDOق5HWKLQNLQJ�FRQVWLWXWLRQDOLVP�LQ�DQ�HUD�RI�JOREDOL]DWLRQ�DQG�SULYDWL]DWLRQف
-RXUQDO�RI�&RQVWLWXWLRQDO�/DZ��,�&21�ܓ��������������

�ܢ (Q� OD�GRFWULQD�HVSD³ROD�FDEH�GHVWDFDU�SRU� OD�YHKHPHQFLD�GHO�GLVFXUVR�HO� �GHOف�3UµORJRف
PDHVWUR�5XELR�/ORUHQWH�D�(��$ORQVR�*DUF¯D��/D�LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ��QRWD������
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3RU�OR�GHP£V��HQ�DWHQFLµQ�D�OR�TXH�GH�JHQ«ULFR�\�FRP¼Q��FRPSDUWLGR�
FRQ�RWUDV��WLHQHQ�ODV�FRQVWLWXFLRQHV��IXHU]D�D�FRQVLGHUDU�WDPEL«Q�VX�LQ�
WHUSUHWDFLµQ�FRQIRUPH�D�XQ�FULWHULR�GH�YDORUDFLµQ�FRPSDUDWLYD��HO�GHQR�
PLQDGRف�TXLQWR�P«WRGRق���FRQ�FDU£FWHU�JHQHUDO��\��HQ�VX�FDVR��D�OD�OX]�GH�
XQف�SULQFLSLR�GH�LQWHJUDFLµQق�HQ�FX\D�YLUWXG�SXGLHUD�OOHJDU�D�LPSRQHUVH�
OD�GLUHFWD�\�SUHIHUHQWH�DSOLFDFLµQ�DG�LQWUD�RUGLQHP�GH�GLVSRVLFLRQHV�QRU�
PDWLYDV�\�HVW£QGDUHV�JHVWDGRV�HQ�HVSDFLRV�GH�FRQVWLWXFLRQDOLVPR�LQ�बHUL��D�
UHVHUYD�GH�TXH��PHGLDQWH�FRQFHUWDGD�UHYHUVLµQ�GH�ORV�HIHFWRV�GHULYDGRV�GH�
OD�DSOLFDFLµQ�GH�ODV�FO£XVXODV�GH�DSHUWXUD����HO�(VWDGR�SURFHGLHVH�D�UHFRQ�
VLGHUDU�XQD�GHFLVLµQ�SUHYLD�DO�HIHFWR�GH�GHVYLQFXODU�VX�VXHUWH��WDPEL«Q��
FRQVWLWXFLRQDO�GH�HVH�SURFHVR�GH�LQWHJUDFLµQ���

1.  Un apunte preliminar a propósito de la tipología 
 de los argumentos jurídicos

3XHVWR�TXH�VH�WUDWD�VROR�GH�XQ�DSXQWH�SUHOLPLQDU��QR�HV�SRVLEOH�DGHQ�
WUDUVH�DTX¯�HQ�ORV�UHFRYHFRV�GH�OD�UHH[LµQ�ORVµFD�UHODWLYD�DO�OHQJXDMH�
QRUPDWLYR����(Q�OR�TXH�VLJXH��PH�OLPLWR�D�SUHVHQWDU�GH�PRGR�VLQW«WLFR�\�

�ܣ $�HIHFWRV�PHUDPHQWH�LQGLFDWLYRV��SXHGHQ�FRQVLGHUDUVH�FO£XVXODV�GH�DSHUWXUD��KHUPHQ«XWLFD�
\�QRUPDWLYD��UHVSHFWLYDPHQWH��ORV�DUW¯FXORVܙ�����ف/DV�QRUPDV�UHODWLYDV�D�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV�\�D�ODV�OLEHUWDGHV�TXH�OD�&RQVWLWXFLµQ�UHFRQRFH��VH�LQWHUSUHWDU£Q�GH�FRQIRUPLGDG�
FRQ�OD�'HFODUDFLµQ�8QLYHUVDO�GH�'HUHFKRV�+XPDQRV�\�ORV�WUDWDGRV�\�DFXHUGRV�LQWHUQDFLRQDOHV�
VREUH�ODV�PLVPDV�PDWHULDV�UDWLFDGRV�SRU�(VSD³Dق��\���£0HGLDQWH�OH\�RUJ£QLFD�VH�SRGUف���
DXWRUL]DU�OD�FHOHEUDFLµQ�GH�WUDWDGRV�SRU�ORV�TXH�VH�DWULEX\D�D�XQD�RUJDQL]DFLµQ�R�LQVWLWXFLµQ�
LQWHUQDFLRQDO�HO�HMHUFLFLR�GH�FRPSHWHQFLDV�GHULYDGDV�GH�OD�&RQVWLWXFLµQ��&RUUHVSRQGH�D�ODV�
FRUWHV�JHQHUDOHV�R�DO�*RELHUQR��VHJ¼Q�ORV�FDVRV��OD�JDUDQW¯D�GHO�FXPSOLPLHQWR�GH�HVWRV�WUD�
WDGRV�\�GH�ODV�UHVROXFLRQHV�HPDQDGDV�GH�ORV�RUJDQLVPRV�LQWHUQDFLRQDOHV�R�VXSUDQDFLRQDOHV�
WLWXODUHV�GH�OD�FHVLµQق��GH�OD�&RQVWLWXFLµQ�HVSD³ROD��<�VL�GH�OD�&RQVWLWXFLµQ�GH�5HS¼EOLFD�
'RPLQLFDQD�VH�WUDWD��GLVSRVLFLRQHV�FRPR�ODV�FRQWHQLGDV�HQ�ORV�DUW¯FXORVܓ�������D�SURSµVLWR�GH�
ORV�SULQFLSLRV�GH�UHJODPHQWDFLµQ�H�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHV�
UHFRJLGRV�HQ�OD�&RQVWLWXFLµQ��ف/RV�WUDWDGRV��SDFWRV�\�FRQYHQFLRQHV�UHODWLYRV�D�GHUHFKRV�
KXPDQRV��VXVFULWRV�\�UDWLFDGRV�SRU�HO�(VWDGR�GRPLQLFDQR��WLHQHQ�MHUDUTX¯D�FRQVWLWXFLRQDO�
\�VRQ�GH�DSOLFDFLµQ�GLUHFWD�H�LQPHGLDWD�SRU�ORV�WULEXQDOHV�\�GHP£V�µUJDQRV�GHO�(VWDGRق���\�
�D�5HS¼EOLFD�'RPLQLFDQD�SURPRYHU£�\�IDYRUHFHU£�OD�LQWHJUDFLµQ�FRQ�ODV�QDFLRQHV/ف����ܕ�
GH�$P«ULFD��D�Q�GH�IRUWDOHFHU�XQD�FRPXQLGDG�GH�QDFLRQHV�TXH�GHHQGD�ORV�LQWHUHVHV�GH�
OD�UHJLµQ��(O�(VWDGR�SRGU£�VXVFULELU�WUDWDGRV�LQWHUQDFLRQDOHV�SDUD�SURPRYHU�HO�GHVDUUROOR�
FRP¼Q�GH�ODV�QDFLRQHV��TXH�DVHJXUHQ�HO�ELHQHVWDU�GH�ORV�SXHEORV�\�OD�VHJXULGDG�FROHFWLYD�GH�
VXV�KDELWDQWHV��\�SDUD�DWULEXLU�D�RUJDQL]DFLRQHV�VXSUDQDFLRQDOHV�ODV�FRPSHWHQFLDV�UHTXHULGDV�
SDUD�SDUWLFLSDU�HQ�SURFHVRV�GH�LQWHJUDFLµQق���

�ܐ� *HRUJ�+HQULN�YRQ�:ULJKW��1RUPD�\�DFFLµQ��8QD�LQYHVWLJDFLµQ�OµJLFD��1RUP�DQG�$FWLRQ��$�
ORJLFDO�(QTXLU\��������7UDG��3��*DUF¯D�)HUUHUR���0DGULG��7HFQRV��������-RKQ�/DQJVKDZ�$XVWLQ��
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PHGLDQWH�DSUR[LPDFLµQ�JHQHUDOLVWD���XQD�VHFXHQFLD�GH�P£[LPDV�R�DUJX�
PHQWRV�LQWHUSUHWDWLYRV�DJUXSDGRV�SRU�VX�FRQH[LGDG��

$V¯�PH�UHIHULU«��HQ�SULPHU�W«UPLQR��FRPR�DUJXPHQWRV�D�LQYRFDU�HQ�
VXSXHVWRV�GH�ODJXQD�QRUPDWLYD��DO�DUJXPHQWR�DQDOµJLFR�\�FROLQGDQWH��DU�
JXPHQWRV�FRQ�EDVH�HQ�SULQFLSLRV��D�IRUWLRUL��D�FRQWUDULR���HQ�VHJXQGR�OXJDU��
VL�GH�OR�TXH�VH�WUDWD�HV�GH�MXVWLFDU�HO�UHFKD]R�GH�SRVLEOHV�VLJQLFDGRV�GH�
XQ�HQXQFLDGR�QRUPDWLYR��HQWRQFHV�VH�KDQ�GH�WUDHU�D�FRODFLµQ�DUJXPHQWRV�
GH�FDU£FWHU�SUDJP£WLFR��GH�UHGXFFLµQ�DO�DEVXUGR�R�QR�UHGXQGDQFLD��\��HQ�
WHUFHU�OXJDU��VH�KDU£�XQD�UHIHUHQFLD�D�SURSµVLWR�GH�DUJXPHQWRV�UHODWLYRV�
D�OD�YROXQWDV�OHJLVODWRULV��R�D�OD�LPDJHQ�PDHVWUD�R�FRQWHQLGR�WUDGLFLRQDO�GH�
XQD�FRQFUHWD�UHJXODFLµQ��FRPR�D�ORV�DUJXPHQWRV�VLVWHP£WLFR�\�WHOHROµJLFR��
¼WLOHV�SDUWLFXODUPHQWH�LQGLFDGRV�WRGRV�HOORV�DO�HIHFWR�GH�VRVWHQHU�OD�RSFLµQ�
SRU�XQR�X�RWUR�VLJQLFDGR�GH�XQ�GHWHUPLQDGR�HQXQFLDGR�QRUPDWLYR��

(Q�UHODFLµQ�FRQ�ORV�VXSXHVWRV�GH�LQH[LVWHQWH�UHJXODFLµQ�R�IDOWD�GH�UH�
JXODFLµQ�HVSHF¯FD��HV�VµOLWR�DFXGLU�DO�DUJXPHQWR�GH�DSOLFDFLµQ�DQDOµJLFD�
GH�OD�QRUPDWLYD�UHJXODGRUD�GH�RWURV�VXSXHVWRV�VHPHMDQWHV�FRQ�ORV�TXHف�VH�
DSUHFLH�LGHQWLGDG�GH�UD]µQق��DV¯��SRU�HMHPSOR��DUW¯FXORܓ���&&�HVSD³RO���

&RPR�DUJXPHQWR�GH�FLHUUH��OD�DQDORJ¯D�GHMD�DO�LQW«USUHWH�XQ�£PELWR�
GH�GLVFUHFLRQDOLGDG�GHFLVRULD�DPSOLR��SHUR�QR�LOLPLWDGR��'H�XQD�SDUWH��HO�
MXH]�HVW£�REOLJDGR�D�UHVROYHU��HQ�WRGD�KLSµWHVLV��FRQIRUPH�DO�VLVWHPD�GH�
IXHQWHV��DV¯��SRU�HMHPSOR��H[�DUW¯FXORܖ���&&�HVSD³RO���<��GH�RWUD�SDUWH��
HO�SULQFLSLR�HVWUXFWXUDO�GH�VXMHFLµQ�D�OD�OH\��FRQIRUPH�D�OD�&RQVWLWXFLµQ���

&µPR�KDFHU�ODV�FRVDV�FRQ�SDODEUDV��YHUVLµQ�HQ�OHQJXD�HVSD³ROD�GH�+RZ�WR�GR�7KLQJV�ZLWK�
:RUGV��7KH�:LOOLDPV�-DPHV�/HFWXUHV��,�;,,���+DUYDUG�8QLYHUVLW\��������HQ�-�2��8UPVRQ�
�HG���2[IRUG�3UHVV��������DFFHVVLEOH�HQ�ZZZ�SKLORVRSKLD�FO�ELEOLRWHFD�DXVWLQ�&�)�PR���
KDFHU���FRVDV���FRQ���SDODEUDV�SGI��

� 3DUD�XQD�SULPHUD�DSUR[LPDFLµQ�GHVLQIRUPDGD�SXHGH�DFXGLUVH�D�5REHUWR�-��9HUQHQJRف��(O�
GLVFXUVR�GHO�GHUHFKR�\�HO�OHQJXDMH�QRUPDWLYRق��HQ�,VRQRP¯D��1R�����������SS���������\��HQ�
V¯QWHVLV��D�-RV«�-XDQ�0RUHVR�0DWHRVف��(O�OHQJXDMH�QRUPDWLYRق��HQ�%DVH�GH�FRQRFLPLHQWR��
UHIHUHQFLD�,XVWHO��SDU£JUDIR���ܕ����

� (Q�WRGR�FDVR��VL�OR�TXH�VH�EXVFD�HV�XQD�FRPSUHQVLYD�UHIHUHQFLD�LXVORVµFD�HQ�HO�TXLFLR�
GHO�FRQVWLWXFLRQDOLVPR��OD�UHIHUHQFLD�REOLJDGD�VLJXH�VLHQGR�0DQXHO�$WLHQ]D���-XDQ�5XL]�
0DQHUR��/DV�SLH]DV�GHO�GHUHFKR��7HRU¯D�GH�ORV�HQXQFLDGRV�MXU¯GLFRV���UD��(G���%DUFHORQD��$ULHO�
'HUHFKR�����ܕ

�ܑ� 3DUD�OD�REWHQFLµQ�GH�XQ�GHWDOOH�P£V�SUHFLVR�GHO�HVTXHPD�TXH�DTX¯�VH�HVER]D�VH�UHPLWH��HQ�
SDUWLFXODU��D�)UDQFLVFR�-DYLHU�(]TXLDJD�*DQX]DV��/D�DUJXPHQWDFLµQ�HQ�OD�MXVWLFLD�FRQVWLWXFLRQDO�
HVSD³ROD��,9$3���������قUJXPHQWRV�LQWHUSUHWDWLYRV�\�SRVWXODGR�GHO�OHJLVODGRU�UDFLRQDO$ف�
HQ�,VRQRP¯D��1R����������SS���������\��HQ�FRPSUHQVLYD�IRUPXODFLµQ�GH�V¯QWHVLV7ف��LSRV�GH�
DUJXPHQWRV�MXU¯GLFRVق��HQ�%DVH�GH�FRQRFLPLHQWR��UHIHUHQFLD�,XVWHO��SDU£JUDIR���ܒ����
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TXH��FRPR�OD�RWUD�FDUD�GH�OD�LQGHSHQGHQFLD�MXGLFLDO��ULJH�HQ�HO�GHVHPSH³R�
GH�VX�IXQFLµQ�MXULVGLFFLRQDO��OH�LPSLGH�DO�MXH]�GHVDWHQGHU�ODV�SUHYLVLRQHV�
GH�OD�OH\��PHGLDQWH�HMHUFLFLR�GH�XQ�DFWLYLVPR�JHQHUDGRU�GHف�ODJXQDV�D[LR�
OµJLFDVق���R�DXQف�QDOLVWDVق���

3RU�OR�GHP£V��OD�SUHFRPSUHQVLµQ�KHUPHQ«XWLFD�WLHQH�VXV�O¯PLWHV���\��VL�
ELHQ�HV�SRVLEOH�LOXPLQDU�HO�VHQWLGR�LQFLHUWR�GH�XQD�QRUPD�HQ�VXSXHVWRV�GH�
���OD�LQYRFDFLµQ�MXGLFLDO�GH�OD�DQDORJ¯D�HQ�XQ�SURFHVRقLGHQWLGDG�GH�UD]µQف

�ܒ� $�SURSµVLWR�GH�HVWD�FDUDFWHUL]DFLµQ�VH�UHPLWH�DTX¯��SRU�RWURV��D�1RUEHUWR�%REELR��7HRULD�
GHOOׂRUGLQDPHQWR�JLXULGLFR��7RULQR��*LDSSLFKHOOL��������

�ܓ� $�SURSµVLWR��FDEH�UHIHULUVH�D�OD�LQWHUSUHWDFLµQ�TXH��FRQWUD�OD�H[SO¯FLWD�VXMHFLµQ�HQ�HO�FµGLJR�
FLYLO�HVSD³RO�GH�OD�WXWHOD�GH�VRUGR�PXQGRV�D�TXH�IXHVHQ�DQDOIDEHWRV��OOHYDUD�KDFH�\D�PHGLR�
VLJOR�D�OD�6DOD��l�GHO�7ULEXQDO�6XSUHPR�HVSD³RO�D�LPSRQHU�XQ�U«JLPHQ���SDWHUQDOLVWD"��GH�
VXMHFLµQ�VHPHMDQWH�D�SHUVRQD�VRUGRPXGD�SHUIHFWDPHQWH�DOIDEHWL]DGD��SRU�HVWLPDU�TXH�HVD�
GHWHUPLQDFLµQ�OHJDO�FRQVWLWX\H�XQ�FULWHULR�SRFR�UPH�mVHJ¼Q�OD�H[SHULHQFLD�GHPXHVWUD}�
�YHU�/XLV�'¯H]�3LFD]R��([SHULHQFLDV�MXU¯GLFDV�\�WHRU¯D�GHO�GHUHFKR��S��������

�ܔ� 6L�GH�SUHFRPSUHQVLµQ�KHUPHQ«XWLFD� VH� WUDWD�� OD�REOLJDGD� UHIHUHQFLD�GRFWULQDO� DOFDQ]D�D�
-RVHSK�(VVHU��3ULQFLSLR�\�QRUPD�HQ�OD�HODERUDFLµQ�MXULVSUXGHQFLDO�GHO�GHUHFKR�SULYDGR��7UDG��

(O�GRFWRU�$QWRQLR�/µSH]�&DVWLOOR��L]TXLHUGD��\�OD�PDJLVWUDGD�$QD�,VDEHO�%RQLOOD�
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GH�VXSHUSXHVWD�LQYRFDFLµQ�GH�ORV�WUDGLFLRQDOHV�FULWHULRV�GH�LQWHUSUHWDFLµQ��
KD�GH�WRPDU�HQ�FRQVLGHUDFLµQ��QR�XQD�SUHWHQGLGD�FRPSOHFLµQ�X�RPQLV�
FLHQFLD�D�ODV�TXH�OD�OH\��FRPR�REUD�KXPDQD�TXH�HV��QR�SXHGH�DVSLUDU�VLQR�
HQ�ODV�DORFDGDV�IDQWDV¯DV�GH�DOJ¼Q�MXULVWD�IHEULO��SHUR�DFDVR�V¯�XQD�GLUHFWLYD�
GH�FRQJUXHQFLD�GH�OD�OH\��

$OJXQD�UHODFLµQ�FRQ�HO�FULWHULR�DQDOµJLFR��WLHQH�HO�DUJXPHQWR�D�SDUWLU�GH�
SULQFLSLRV��/D�LQYRFDFLµQ�GH�SULQFLSLRV�GH�GHUHFKR��SXHGH�SURGXFLUVH�WDQWR�
LQWUDPXURV��FRPR�DQDORJLD�OHJLV�R�FRPR�DQDORJLD�LXULV��FRPR�H[WUDPXURV�
GHO�VLVWHPD�QRUPDWLYR��%LHQ�TXH�OR�VHJXQGR�SODQWHD�PD\RUHV�GLFXOWDGHV��
WDOHV�VXSXHVWRV�GH�LQYRFDFLµQ�GH�SULQFLSLRV�H[WHUQRV�SXHGH�OOHYDU�WDQWR�
D�OD�DVXQFLµQ�GH�UHJODV�VRFLDOHV��GH�RULJHQ�PRUDO�R�XWR�GH�HVD�UHLWHUDGD�
SU£FWLFD�HQ�OD�TXH�VH�DVLHQWD�OD�FRVWXPEUH��FRPR�D�OD�LQYRFDFLµQ�GH�FULWHULRV�
GHFDQWDGRV�HQ�HO�PDUFR�GH�RWURV�VLVWHPDV�MXU¯GLFRV��GHUHFKR�FRPSDUDGR���

(O�DUJXPHQWR�D�SDULR�D�IRUWLRUL�VH�EDVD�HQ�OD�SUHVXQFLµQ�GH�TXH�OD�IDOWD�
GH�SUHYLVLµQ�QRUPDWLYD�GH�XQDV�GHWHUPLQDGDV�KLSµWHVLV�HV�OD�FRQVHFXHQFLD�
GH�XQD�HYLGHQFLD�WDO�TXH��VLQ�JUDQ�GLFXOWDG��SHUPLWH�FRQVLGHUDUODV�LPSO¯�
FLWDV�HQ�ODV�KLSµWHVLV�HIHFWLYDPHQWH�SUHYLVWDV��

<�VXHOH�PDQLIHVWDUVH�PHGLDQWH�ORV�EURFDUGRV�D�PDLRUL�DG�PLQXV�\�D�
PLQRUL�DG�PDLXV��VHJ¼Q�TXH�VH�KD\D�GH�DSOLFDU�D�SURSµVLWR�GH�FDOLFDFLRQHV�
TXH�FRQHUDQ�YHQWDMDV�R�TXH�FRPSRUWHQ�GHVYHQWDMDV��

/D�LQYRFDFLµQ�GHO�DUJXPHQWR�D�FRQWUDULR�SHUPLWH�QR�KDFHU�H[WHQVLYDV�D�
VXSXHVWRV�GLVWLQWRV�GH�ORV�H[SUHVDPHQWH�UHJXODGRV�ODV�FRQVHFXHQFLDV�MXU¯GLFDV�
SUHYLVWDV�SDUD�HVWRV��3UHVXSRQH�OD�IDOWD�GH�SUHYLVLµQ�R�ODJXQD�DO�UHVSHFWR�

&ODUR�TXH�SUHWHQGHU�FROPDU�XQD�ODJXQD�HQ�Y¯D�DSOLFDWLYD�SXHGH�OOHJDU�
D�VHU��DQWHV�TXH�XQ�ORDEOH�GHVHPSH³R�GH�OD�IXQFLµQ�LQWHUSUHWDWLYD��XQD�
PXHVWUD�GH�DFWLYLVPR�MXGLFLDO��FRQWUDULD��ELHQ�D�SULQFLSLRV�HVWUXFWXUDOHV�GHO�
VLVWHPD�FRQVWLWXFLRQDO�WDOHV�FRPR�HO�SULQFLSLR�GH�VHSDUDFLµQ�GH�SRGHUHV��HQ�
OD�PHGLGD�HQ�TXH�FRQ�HOOR�SXHGD�HVWDUVH�KROODQGR�HO�FDPSR�GH�UHJXODFLµQ��
ELHQ�D�ORV�SULQFLSLRV�HVWUXFWXUDOHV�GHO�RUGHQDPLHQWR��DV¯��SRU�HMHPSOR��VL�VH�
WUDWDVH�GH�VXSXHVWRV�UHODWLYRV�D�QRUPDV�VDQFLRQDGRUDV�R�SURKLELWLYDVط�RGLRVD�
VXQW�UHVWULQJHQGD��LQ�GXELR�SUR�UHR��LQ�GXELR�SUR�OLEHUWDWHط�R�OLPLWDWLYDV�GH�
OD�FDSDFLGDG�GH�OD�SHUVRQD�R�GH�VXV�GHUHFKRV�VXEMHWLYRV�R�ELHQ�GH�QRUPDV�
GH�H[FHSFLµQ�R�HVSHFLDOHVط�FRQWUD�WHQRUHP�UDWLRQLVط���

GH�*UXQGVDW]�XQG�1RUP�LQ�GHU�ULFKWHUOLFKHQ�)RUWELOGXQJ�GHV�3ULYDWVUHFKWV��7¾ELQJHQ��-��&��
%��0RKU��������SRU�(��9DOHQW¯�)LRO��%RVFK��%DUFHORQD��������\�+DQV�*HRUJ�*DGDPHU��
9HUGDG�\�P«WRGR��7UDG��$��6HUUDQR�GH�:DKUKHLW�XQG�0HWKRGH���6DODPDQFD��6¯JXHPH�����[��
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(VWH�WLSR�GH�SODQWHDPLHQWR�LQWHUSUHWDWLYR�VH�GHVHQYXHOYH�FRQ�QDWXUDOLGDG�
HQ�VXSXHVWRV�GH�LQWHUSUHWDFLµQ�OLWHUDO�H�KLVWµULFD�R�UHODWLYD�D�OD�LQGDJDFLµQ�
GH�OD�YROXQWDG�GHO�OHJLVODGRU��(Q�HVWD�SHUVSHFWLYD��XQ�H[DPHQ�DWHQWR�GH�ORV�
DQWHFHGHQWHV�R�GHEDWHV�SDUODPHQWDULRV�SUHYLRV�D�OD�DGRSFLµQ�GH�OD�QRUPD��
SXHGH�UHIRU]DU�VX�IXHU]D�GH�FRQYLFFLµQ�DO�HIHFWR�GH�GHVFDUWDU�VLJQLFDGRV�
QRUPDWLYRV�SRVLEOHV�HQ�XQ�WH[WR�DPELJXR�R�UHODWLYDPHQWH�DELHUWR���

6L�GH�OR�TXH�VH�WUDWD�HV�GH�MXVWLFDU�HO�UHFKD]R�GH�SRVLEOHV�VLJQLFDGRV�
GH�ORV�HQXQFLDGRV�QRUPDWLYRV��ODV�UD]RQHV�RSHUDWLYDV�SXHGHQ�UHFRQGXFLU�
VH��HQ�OR�VXVWDQFLDO��D�LQVWUXPHQWDOHV�FULWHULRV�GH�HFRQRP¯D�\�FRQJUXHQWH�
UDFLRQDOLGDG�\�GH�SUDJPDWLVPR��

([SUHVLµQ�GH�HFRQRP¯D�\�FRQJUXHQWH� UDFLRQDOLGDG�VRQ�DUJXPHQWRV�
WDOHV�FRPR�OD�QR�UHGXQGDQFLD�\�OD�UHGXFFLµQ�DO�DEVXUGR��

(Q�HO�FDVR�GH�OD�QR�UHGXQGDQFLD�VH�RSHUD�VREUH�OD�SUHVXQFLµQ�GH�H[FOX�
VLµQ�GH�ODV�KLSµWHVLV�GH�PHUD�UHLWHUDFLµQ�GH�ODV�GLVSRVLFLRQHV�QRUPDWLYDV��
4XH�HO�OHJLVODGRU�QR�KD�TXHULGR�UHGXQGDU�HV�HO�SUHVXSXHVWR�GH�SDUWLGD��
3RU�P£V�TXH�OD�OHJLVODFLµQ�VHD�XWR�GH�DJUHJDFLµQ�GH�LQWHUHVHV�GLYHUVRV��
\� FRPR� SURGXFWR� GHO� GHEDWH� SRO¯WLFR�� OD� FRQVHFXHQFLD� GH� LPSXOVRV� QR�
QHFHVDULDPHQWH�FRQVWDQWHV�\�FRQJUXHQWHV��/D�FRQWLQXLGDG�QRUPDWLYD��HQ�
XQ�RUGHQDPLHQWR�FRQVWLWXFLRQDOL]DGR��SHUPLWH�SUHVXPLU�TXH�WRGD�QXHYD�
UHJXODFLµQ��HQ�WDQWR�QR�ODV�PRGLTXH��VH�YLHQH�D�VXPDU�D�ODV�SUHH[LVWHQWHV��

<�RWUR�WDQWR�FDEH�VRVWHQHU�D�SURSµVLWR�GHO�DUJXPHQWR�GH�UHGXFFLµQ�
DO�DEVXUGR��3RU�P£V�TXH�HO�VLJQLFDGR�GH�XQ�HQXQFLDGR�QRUPDWLYR�FRQ�
GXFHQWH�D�FRQVHFXHQFLDV�DEVXUGDV��SRU�LQFRKHUHQWHV��LQHFDFHV�H�LQFOXVR�
LUUDFLRQDOHV��QRUPDOPHQWH�QR�LQFXUUD�HQ�LQFRQVWLWXFLRQDOLGDG��GHELHUD�VHU�
GHVFDUWDGR�SRU�HO��VXSUHPR��LQW«USUHWH�FRQVWLWXFLRQDO��

(O�DUJXPHQWR�SUDJP£WLFR�HV��E£VLFDPHQWH��XQ�HMHUFLFLR�SUXGHQFLDO�HQ�HO�
TXH�VH�DWLHQGH�D�ODV�FRQVHFXHQFLDV�GHULYDGDV�GH�XQD�GHWHUPLQDGD�GHFLVLµQ��
SURFHGL«QGRVH� D�GHVFDUWDU�R� DFRJHU� DTXHOOD� FX\RV� HIHFWRV� �HFRQµPLFRV��
VRFLDOHV�� HWF��� UHVXOWHQ�P£V�SRVLWLYRV�R�PHQRV�QRFLYRV��SRU� OR�JHQHUDO��
FRQ�EDVH�HQ�IDFHWDV�GH�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHV��HQ�SDUWLFXODU��
ODV�UHODWLYDV�D�OD�WXWHOD�MXGLFLDO�HIHFWLYD��2�ELHQ��FRQ�EDVH�HQ�SULQFLSLRV�

�ܕ� (VWH�WLSR�GH�DUJXPHQWR�HVW£�HQ�OD�EDVH�GH�PLV�SODQWHDPLHQWRV�D�SURSµVLWR�GH�OD�GHOLPLWDFLµQ�
GHO�VHQWLGR�\�DOFDQFH�SRVLEOHV�GH�OD�LQFLGHQFLD�HVWDWXWDULD�HQ�OD�FRQJXUDFLµQ�GHO�U«JLPHQ�
OLQJ¾¯VWLFR� GH� FRƎXQFLµQ�� GH� EDVH� WHUULWRULDO�� FRQVWLWXFLRQDOPHQWH� HVER]DGR� H[DUW¯FXOR�
�HO�PRGHOR�HVSD³RO�GH�FRƎXQFLµQ�OLQJ¾¯VWLFD��GH�EDVH'ف��QWRQLR�/µSH]�&DVWLOOR$��)&��ܒ
WHUULWRULDO��\�GH�VX�SRWHQFLDO�UHJXODFLµQ�PHGLDQWH�OH\ق��HQ�/HQJXDV�\�&RQVWLWXFLµQ�HVSD³ROD��
9DOHQFLD��7LUDQW�OR�%ODQFK��HQ�SUHQVD���
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HVWUXFWXUDOHV� GHO� RUGHQDPLHQWR�� WDOHV� FRPR� OD� VHJXULGDG� MXU¯GLFD� R� OD�
LUUHWURDFWLYLGDG�GH�GLVSRVLFLRQHV�VDQFLRQDGRUDV�R�UHVWULFWLYDV�GH�GHUHFKRV�
�DV¯��SRU�HMHPSOR��FRQ�RFDVLµQ�GH�OD�GHFODUDFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�
VLQ�QXOLGDG�GHO�JUDYDPHQ�QR�LQGLYLGXDOL]DGR�HQ�HO�LPSXHVWR�VREUH�OD�UHQWD�
GH�ODV�SHUVRQDV�¯VLFDV��PHGLDQWH�OD�67&����������VREUH�OD�TXH�VH�YROYHU£���

4XH�P£V�DOO£�GH�HVR��OD�LQYRFDFLµQ�GHO�DUJXPHQWR�SUDJP£WLFR�VLUYD�D�
WµSLFRV�WDOHV�FRPR�OD�SUHVXQFLµQ�GH�HIHFWLYLGDG�GH�WRGRV�ORV�HQXQFLDGRV�
GHO�OHJLVODGRU��VREUH�OD�REVHUYDQFLD�OµJLFD�SRU�SDUWH�GHO�LQW«USUHWH�GH�XQD�
OµJLFD�GHIHUHQFLD��ELHQ�SXHGH�FRQVLGHUDUVH�XQ�H[FHVR�PDQLHVWR��

(Q�HO�GHVHPSH³R�GH�OD��VXSUHPD��IXQFLµQ�MXULVGLFFLRQDO�GH�FRQWURO�H�
LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�GH�OD�OH\�SUHVHQWDQ�XQD�SDUWLFXODU�UHOHYDQFLD�
ORV�FULWHULRV�RSHUDWLYRV�DO�HIHFWR�GH�MXVWLFDU�OD�DWULEXFLµQ�GH�XQR�X�RWUR�
VLJQLFDGR�D�XQ�FRQFUHWR�HQXQFLDGR�QRUPDWLYR��$�HVWH�SURSµVLWR��VXHOHQ�
LQYRFDUVH�OD�YROXQWDV�OHJLVODWRULV��OD�LPDJHQ�PDHVWUD�R�FRQWHQLGR�QRUPDWLYR�
W¯SLFR��OD�QDOLGDG�SHUVHJXLGD�SRU�OD�QRUPD�R�VX�VHQWLGR�HQ�WDQWR�TXH�SDUWH�
LQWHJUDQWH�GH�XQ�VLVWHPD�QRUPDWLYR�R�DUJXPHQWR�VLVWHP£WLFR��

<�GH�HVWRV�FULWHULRV�VH�WUDWD��PHGLDQWH�XQ�VRPHUR�UHSDVR�GH�DOJXQDV�
GH�VXV�FRQFUHFLRQHV��HQ�OR�TXH�VLJXH��

2.  De los tradicionales criterios hermenéuticos como 
útiles de la interpretación constitucional

(Q� HVWH� SXQWR� SUHOLPLQDU� GH� OD� H[SRVLFLµQ�� GRV� DFRWDFLRQHV��8QD�
SULPHUD��HV�TXH�FRQYLHQH�WHQHU�SUHVHQWH�TXH��VLQ�UHVWDU�P«ULWR�D�OD�WµSLFD�
GLVWLQFLµQ�HQWUH�YDORUHV��SULQFLSLRV�\�UHJODV��D�OD�TXH��D�YHFHV�VH�VXPD��DOJXQD�
RWUD�UHIHUHQFLD�FRPSOHPHQWDULD��OD�WLSRORJ¯D�GH�ODV�FRQVWLWXFLRQHV�UHDOHV�VH�
DFRPRGD�EDVWDQWH�PDO�D�VHPHMDQWH�VLPSOLFDFLµQ��$V¯�TXH��VLTXLHUD�VHD�D�
W¯WXOR�GH�DGYHUWHQFLD��FRQYLHQH�WHQHU�SUHVHQWH�TXH�VL�VH�WUDWD�GH�FRQVLGHUDU�
OD�LQWHUSUHWDFLµQ�GH�ORV�HQXQFLDGRV�QRUPDWLYRV�FRQVWLWXFLRQDOHV�VH�SUHFLVD�
SDUWLU�GH�DOJR�P£V�TXH�HVR����

�ܖ� 3RU�OR�TXH�D�OD�GRFWULQD�HVSD³ROD�VH�UHHUH��PH�SHUPLWR�UHPLWLU��HQ�OD�SHUVSHFWLYD�LXVORVµ�
FD��D�0DQXHO�$WLHQ]D���-XDQ�5XL]�0DQHUR��/DV�SLH]DV�GHO�GHUHFKR��7HRU¯D�GH�ORV�HQXQFLDGRV�
MXU¯GLFRV��HQ�SDUWLFXODU�D�VX�FDS¯WXOR�GH�FRQFOXVLRQHV�\�D�ORV�FXDGURV����FODVLFDFLµQ�GH�
ORV�HQXQFLDGRV��\����DQ£OLVLV�FRPSDUDWLYR�GH�ORV�GLYHUVRV�WLSRV�GH�HQXQFLDGRV���\��HQ�XQD�
SHUVSHFWLYD� FRQVWLWXFLRQDO�SRVLWLYD�� D� -XDQ�$OIRQVR�6DQWDPDU¯D�3DVWRU��)XQGDPHQWRV�GH�
GHUHFKR�DGPLQLVWUDWLYR��,��0DGULG��&HXUD������ܐ
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<�OR�VHJXQGR�HV�TXH��DO�HIHFWR�GH�QR�LQFXUULU�HQ�UHLWHUDFLRQHV�R�JHQH�
UDOL]DFLRQHV��VH�LPSRQH�SDUWLU�GH�XQD�FRQFUHWD�&RQVWLWXFLµQ�\��HQ�OµJLFD�
FRQVHFXHQFLD��GH�ORV�FULWHULRV�LQWHUSUHWDWLYRV�SRVLWLYDGRV�\�RSHUDWLYRV�HQ�
HVH�FRQFUHWR�RUGHQDPLHQWR�FRQVWLWXFLRQDO��(Q�HO�SUHVHQWH�FDVR��SRU�UD]RQHV�
REYLDV��VH�WUDWDU£�GH�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�D�SDUWLU�GH�DOJXQDV�
UHIHUHQFLDV�� JHQ«ULFDV� R�P£V�SUHFLVDV�� D� OD� RSHUDWLYLGDG�GH� ORV� FULWHULRV�
WUDGLFLRQDOHV�GH�LQWHUSUHWDFLµQ�HQ�OD�MXULVSUXGHQFLD�GHO�7&�HVSD³RO��

(O�FULWHULR�JUDPDWLFDO�HV�XQ�SXQWR�GH�SDUWLGD�XQLYHUVDO���\�HQ�OD�MX�
ULVSUXGHQFLD�FRQVWLWXFLRQDO�QR�SRGU¯D�KDEHU�VLGR�GH�RWUR�PRGR��(Q�VX�
MXULVSUXGHQFLD��HO�7&�LQYRFD�HVWH�FULWHULR�GH�PRGR�SDUWLFXODUPHQWH�HQI£�
WLFR��DO�HIHFWR�GH�VH³DODU�OD�H[LVWHQFLD�GH�XQ�O¯PLWH�LQVXSHUDEOH�HQ�OD�ODERU�
FRQJXUDGRUD�GH�VXSUHPR�LQW«USUHWH�GH�OD�&(��OD�H[LVWHQFLD�GH�XQ�WHQRU�
OLWHUDO�SUHFLVR��

(V�XQD�DUPDFLµQ�UHLWHUDGD��HQ�HIHFWR��OD�GH�TXH�VROR�HQ�FDVR�GH�DP�
ELJ¾HGDG��\�FRQ�HO�VRSRUWH�DX[LOLDU�GH�RWURV�FULWHULRV�GH�LQWHUSUHWDFLµQ��
SXHGH�HO�7&�DOFDQ]DU�XQ�UHVXOWDGR�GLVWLQWR�GH�OD�OLWHUDOLGDG�GHO�WH[WR����

(VD�H[LJHQFLD�GH�UHVSHWR�D�OD�OHWUD�GH�OD�GLVSRVLFLµQ�QRUPDWLYD�FRPR�
O¯PLWH�D�OD�GLVFUHFLRQDOLGDG�LQWHUSUHWDWLYD�GHO�7&�QR�VH�KD�REVHUYDGR�VLHP�
SUH�FRQ�LG«QWLFR�ULJRU��(O�7&�SDUHFH�PRGXODU�OD�H[LJHQFLD�DO�LQWHUSUHWDU�
GLVSRVLFLRQHV�QRUPDWLYDV�LQWHJUDQWHV�GHO�OODPDGR�EORTXH�GH�OD�FRQVWLWX�
FLRQDOLGDG��7DO�KD�VLGR�HO�FDVR��FRQ�RFDVLµQ�GHO�HƎXLFLDPLHQWR�WDUG¯R�GH�OD�
UHIRUPD�GHO�(VWDWXWR�GH�$XWRQRP¯D�GH�&DWDOX³D��PHGLDQWH�67&ܙ�������
6LQ�GHWHQHUVH�HQ�XQ�GHWDOOH�TXH�GHVERUGDU¯D�HVWD�H[SRVLFLµQ��EDVWH�GHFLU�
TXH��HQ�VX�SURSLR�VHQR��HO�FROHJLR�SOHQDULR�KD�GLVFUHSDGR�DELHUWDPHQWH�
DFHUFD�GH�XQ�EXHQ�Q¼PHUR�GH� LQWHUSUHWDFLRQHV�GH� FRQIRUPLGDG� FRQ� OD�
&RQVWLWXFLµQ�GH�XQ�EXHQ�Q¼PHUR�GH�GLVSRVLFLRQHV�HVWDWXWDULDV��PHGLDQWH�
XQD�LQWHUSUHWDFLµQ�PDQLHVWDPHQWH�GLVRQDQWH�GH�VX�WHQRU��

6LQ�QHJDU�HO�HMHUFLFLR�GH�SUXGHQFLD�FRQVHFXHQFLDOLVWD�GHO�7&�PHGLDQWH�
XQ�XVR�UHFXUUHQWH�GH�OD�W«FQLFD�GH�OD�LQWHUSUHWDFLµQ�GH�FRQIRUPLGDG��HQ�OD�
67&���������VH�GRWD�GH�XQ�VLJQLFDGR�FRQVWLWXFLRQDOPHQWH�FRQJUXHQWH�
D�GLVSRVLFLRQHV�HVWDWXWDULDV�GH�WHQRU�H[FOX\HQWH�R�FRQWUDGLFWRULR�FRQ�ODV�
H[LJHQFLDV�FRQVWLWXFLRQDOHV��

�ܗ� <D�VH�SHUVLJD�GHPRVWUDU��-��+��YRQ�:ULJKW��(VWXGLRV�GH�OµJLFD�$��5\�RVV��/µJLFD�MXU¯GLFD��
R�GHVYHODU��7KHRGRU�9LHKZHJ��7µSLFD�\�MXULVSUXGHQFLD�>0DGULG��7DXUXV��������7UDG��/XLV�
'¯H]�3LFD]R@���\D�VH�SUHWHQGD�DUJXPHQWDU��&KD±P�3HUHOPDQ�\�/XFLH�2OEUHFKW�7\WHFD��/D�
QXHYD�UHWµULFD��7UDWDGR�GH�OD�DUJXPHQWDFLµQ�MXU¯GLFD��>0DGULG��*UHGRV������@���

�ܘ� $V¯��SRU�HMHPSOR��67&�������ܕ�-(����
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&RPR�H[SUHVLµQ�GH�UHFKD]R�GH�VLJQLFDGRV�QRUPDWLYRV�LQFRPSDWLEOHV�
FRQ�OD�&RQVWLWXFLµQ�HQ�HVWD�YDVWD�RSHUDFLµQ�LQWHUSUHWDWLYD�GHO�7&�ODWHQ�
HVRV�FULWHULRV�\D�UHIHULGRV��GH�HFRQRP¯D�\�FRQJUXHQFLD�\�SUDJPDWLVPR��

4XH�OD�GLPHQVLµQ�SRO¯WLFD�GH�XQD�QRUPD�GH�FDEHFHUD�GH�XQ�VXERUGHQD�
PLHQWR�DXWRQµPLFR��YLJHQWH�\D�FXDWUR�D³RV�HQ�HO�PRPHQWR�GH�SURQXQFLDUVH�
HO�7&��GHPDQGDED�SUXGHQFLD�HV�HYLGHQWH��4XH�OD�H[FOXVLµQ�GH�DOJXQRV�GH�
VXV�VLJQLFDGRV��ERUGHDQGR�HO�FRQWUD�WHQRU��SHUPLW¯D�VDOYDU�XQD�GLVSRVLFLµQ�
QRUPDWLYD��SRU�OR�JHQHUDO��SUHFLVDGD�GH�XQ�GHVDUUROOR�OHJLVODWLYR�TXH��HQ�
VX�PRPHQWR��SRGU¯D�YROYHU�D�FRQWURODU�HO�7&��H[SOLFD�HO�HPSOHR�GH�XQD�
W«FQLFD�QR�H[HQWD�GH�GLFXOWDG��\�D�PLWDG�GH�FDPLQR��VL�QR�P£V�SUµ[LPD�
D�OD�SRO¯WLFD�TXH�D�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO����

/D�DWHQFLµQ�D�ORV�DQWHFHGHQWHV��VH�WUDWH�GH�SUHFHGHQWHV�QRUPDWLYRV�R�
GH�ORV�GHEDWHV�SDUODPHQWDULRV��VL�ELHQ�QR�UHSUHVHQWDQ�XQ�FULWHULR�GHFLVLYR�
HQ�W«UPLQRV�JHQHUDOHV��67&���������)-�����HQ�UHODFLµQ�FRQ�HO�HƎXLFLD�
PLHQWR�GH�OD�FRQIRUPLGDG�FRQVWLWXFLRQDO�GH�GHWHUPLQDGRV�DFWXDFLRQHV�HQ�
DSOLFDFLµQ�GH�FO£XVXODV�KDELOLWDQWHV�R�GH�UHVHUYD�GH�FRPSHWHQFLD�R�SURFH�
GLPLHQWR��HWF���VL�SXHGHQ�OOHJDU�D�VHUOR��

(V�HO�FDVR��HQ�SDUWLFXODU��HQ�UHODFLµQ�FRQ�OD�DGRSFLµQ�GH�XQ�GHFUHWR�OH\��
3XHV��DO�HIHFWR�GH�FRQVWDWDU�VL�FRQFXUUH�R�QR�HO�SUHVXSXHVWR�GH�H[WUDRUGLQDULD�
\�XUJHQWH�QHFHVLGDG��HO�7&�SURFHGH�DO�H[DPHQ�GH�OD�H[SRVLFLµQ�GH�PRWLYRV�GH�
OD�QRUPD��DO�H[DPHQ�GHO�GHEDWH�SDUODPHQWDULR�DO�HIHFWR�GH�VX�FRQYDOLGDFLµQ��
HWF��GH�PRGR�TXH��VLQ�SHUMXLFLR�GH�OD�GLVFUHFLRQDOLGDG�TXH�DVLVWH�DO�*RELHU�
QR�DO�HIHFWR�GH�YDORUDU�OR�H[WUDRUGLQDULR�\�XUJHQWH�GH�OD�VLWXDFLµQط�GH�FULVLV�
HFRQµPLFD��SRU�HMHPSORط��D�OD�YLVWD�GH�HVRV�GHEDWHV��HO�7&�SXHGH�GHWHUPLQDU�
VL�HQ�XQ�FDVR�FRQFXUUH�R�QR�HO�SUHVXSXHVWR�KDELOLWDQWH����

/D�DSHODFLµQ�D�OD�LQWHUSUHWDFLµQ�WHOHROµJLFD�HV�XQ�PRGR�GH�VXEUD\DU�OD�LP�
SRUWDQFLD�GH�OD�QDOLGDG�GH�XQD�GLVSRVLFLµQ�SDUD�GDU�FRQ�VX�VLJQLFDGR��(V�XQ�
FULWHULR�SDUWLFXODUPHQWH�LQGLFDGR�DO�HIHFWR�GH�DOXPEUDU�FRQFUHWRV�VLJQLFDGRV�
QRUPDWLYRV�OLJDGRV�D�ORV�YDORUHV�FRQVWLWXFLRQDOHV��(V�P£V��HO�VLVWHPD�FRQVWL�
WXFLRQDO�GH�YDORUHV�LPSRQH�XQD�LQWHUSUHWDFLµQ�QDOLVWD�GH�OD�&RQVWLWXFLµQ����

���� <�HVR�HV�OR�TXH��GH�XQ�PRGR�X�RWUR��VH�RSRQH�DO�FULWHULR�PD\RULWDULR��HQ�ORV�9933�D�OD�\D�
UHIHULGD�67&ܙ�������$V¯��GH�PRGR�SDUWLFXODUPHQWH�HQI£WLFR�\�FRQWXQGHQWH��HQ�HO�93�GHO�
PDJLVWUDGR�FRQGH�0DUW¯Q�GH�+õDV��

�ܐ� <�DV¯��HQ�OD�67&����������VH�KD�OOHJDGR�D�GHFODUDU�OD�LQFRQVWLWXFLRQDOLGDG�GHO�UHDO�GHFUHWR�OH\�
HƎXLFLDGR��SRU�FRQVLGHUDU�GHVSURSRUFLRQDGD�OD�LQYRFDFLµQ�JXEHUQDPHQWDO�GHO�SUHVXSXHVWR�
KDELOLWDQWH�GH�H[WUDRUGLQDULD�\�XUJHQWH�QHFHVLGDG��H[�DUW¯FXOR����&(��

�ܑ� 67&����������)-�ܑ�



336 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

<�HQ�HVWR�UDGLFD�VX�HTXLYRFLGDG��HQ�OD�PHGLGD�HQ�TXH�OD�SUHGHWHUPLQD�
FLµQ�GH�OD�QDOLGDG�PLVPD�D�SHUVHJXLU�FRQGXFH�HO�HVIXHU]R�KHUPHQ«XWLFR�GH�
DYHULJXDFLµQ�R�LQIHUHQFLD�GH�VLJQLFDGR�SUHFLVR�GH�XQD�GHWHUPLQDGD�QRUPD���

0HGLDQWH�OD�LQWHUSUHWDFLµQ�VLVWHP£WLFD�VH�WUDWD��FRQ�ORV�PDWLFHV�TXH�
UHVXOWDQ�GH�OD�LQYRFDFLµQ�GH�XQRV�X�RWURV�DUJXPHQWRV��D�FRKHUHQWLD��VHGHV�
PDWHULDH��HWF����GH�SRQHU�OD�GLVSRVLFLµQ�D�LQWHUSUHWDU�HQ�VX�FRQWH[WR�QRUPD�
WLYR�R�FRWH[WR��(Q�OD�MXULVSUXGHQFLD�GHO�7&�VH�KD�DUPDGR�VX�UHOHYDQFLD�HQ�
W«UPLQRV�JHQHUDOHV��SRU�VHU�HO�RUGHQ�FRQVWLWXFLRQDO�XQ�WRGR�VLVWHP£WLFR�\�
QR�XQ�PHUR�DJUHJDGR�DOHDWRULR�GH�QRUPDV��OD�LGHD�GH�VLVWHPD�JXDUGD�FLHUWD�
UHODFLµQ�FRQ�OD�GH�XQLGDG��GH�OD�TXH�VH�KDEODU£�P£V�DGHODQWH���

(O�DUJXPHQWR��HQ�RFDVLRQHV�VH�SUHVHQWD�GH�PRGR�FODUR��HQ�DOJXQD�GH�
VXV�PRGDOLGDGHV��DV¯��SRU�HMHPSOR��FXDQGR�HQ�HO�)-���GH�OD�67&���������
�UHODWLYD�DO�FRQWURO�SUHYLR�GH�FRQVWLWXFLRQDOLGDG�GH�SUR\HFWR�GH�OH\�RUJ£QLFDط
PHGLDQWH�OD�TXH�VH�DUWLFXODEDQ�VXSXHVWRV�GH�GHVSHQDOL]DFLµQ�GHO�DERUWRط�VH�
VLUYH�HO�7&�GHO�DUJXPHQWR�VHGHV�PDWHULDH��DO�HQIDWL]DU�\�UHDO]DU�OD�LPSRU�
WDQFLD�GH�OD�GLJQLGDG�\�GH�OD�YLGD��LQYRFDQGR�VX�XELFDFLµQ�HQ�HO�W¯WXOR�,�
&(��FRPR�FDEHFHUDV�GHO�SURSLR�W¯WXOR�\�GH�OD�VHFFLµQ��l�GHO�FDS¯WXOR�����

&ULWHULR�HYROXWLYR��(O�FRQWH[WR�D�WRPDU�HQ�FRQVLGHUDFLµQ�VH�KDFH�H[�
WHQVLYR�D�OD�LGHD�GH�DGDSWDFLµQ�WHPSRUDO�\�DFRPRGR��HQ�YLUWXG�GH�FULWHULRV�
WDOHV�FRPR�TXH�OD�LQWHUSUHWDFLµQ�QR�VH�GHVHQWLHQGD�GH�OD�UHDOLGDG�VRFLDO�
GHO�WLHPSR�HQ�TXH�VH�KDQ�GH�DSOLFDU�ODV�QRUPDV��DV¯�VH�UHFRJH��FRPR�HQ�
RWURV�RUGHQDPLHQWRV��HQ�HO�DUW¯FXORܒ���&&�HVSD³RO���

/D�LGHD�GH�H[LELOL]DU�HO�VHQWLGR�SURSLR�GH�ODV�GLVSRVLFLRQHV�QRUPDWLYDV�
DO�HIHFWR�GH�KDFHUODV�GHUHFKR�HIHFWLYR�HQ�UHVSXHVWD�D�ODV�GHPDQGDV�VRFLDOHV�
\�D�OD�LQFLGHQFLD�QRUPDWLYD�GHO�SDVR�GHO�WLHPSR�VH�WUDGXFH�HQ�H[SUHVLRQHV�
UHODWLYDV�WDQWR�D�OD�XLGH]�GHO�FULWHULR��FULWHULR�HYROXWLYR��FRPR�D�VX�UHVXO�
WDGR��GHUHFKR�YLYLHQWH���

3RU� VX� QDWXUDOH]D� WHQGHQFLDOPHQWH� SHUPDQHQWH� \� SRU� VX� IXQFLµQ�
UHJXODGRUD�\�GH�HVWDELOL]DFLµQ�VRFLDO��OD�&RQVWLWXFLµQ�HV�XQ�FXHUSR�TXH��
VLQ�SHUMXLFLR�GH�RWURV�FULWHULRV��WLHQH�HQ�HO�HQIRTXH�HYROXWLYR�XQ�UHFXUVR�
LQGLFDGR�DO�DIHFWR�GH�PDQWHQHU�VX�SOHQD�IRUPD��

(Q� WRGR�FDVR�� VH�KD�GH� WHQHU�SUHVHQWH�TXH�HVWD�H[LELOL]DFLµQ� VHU£�
UHODWLYD��VL�VH�DWLHQGH�D�OD�GLYHUVD�WLSRORJ¯D�\�GHQVLGDG�QRUPDWLYD�GH�ODV�

�ܒ� 9HU�)UDQFLVFR� -��'¯D]�5HYRULR��9DORUHV� VXSHULRUHV� H� LQWHUSUHWDFLµQ� FRQVWLWXFLRQDO��0DGULG��
&(&��������SDVVLP��9¯FWRU�)HUUHUHV�&RPHOODV��8QD�GHIHQVD�GHO�PRGHOR�HXURSHR�GH�FRQWURO�GH�
FRQVWLWXFLRQDOLGDG��0DGULG��0DUFLDO�3RQVܚ�����
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GLVSRVLFLRQHV�FRQVWLWXFLRQDOHV�D� LQWHUSUHWDU��<�SUHVWDU£�XQ�UHQGLPLHQWR�
GLYHUVR��WDQWR�P£V�UHOHYDQWH��FXDQWR�PD\RU�VHD�OD�ULJLGH]�GH�OD�&RQVWLWX�
FLµQ��3XHV��OD�DUWLFXODFLµQ�GH�SURFHGLPLHQWRV�DJUDYDGRV�GH�UHIRUPD�GH�OD�
&RQVWLWXFLµQ��LQYLWD�D�OD�DSHUWXUD�GH�HVSDFLRV�SDUD�OD�H[LELOL]DFLµQ�DWHP�
SHUDGD�GH�VXV�GLVSRVLFLRQHV����

<�DFDVR�VHD�HVD�OD�UD]µQ�TXH�SXHGD�KDEHU�MXVWLFDGR�OD�LQYRFDFLµQ�GHO�
FULWHULR�HYROXWLYR�DO�HIHFWR�GH�LQWHJUDU��LPSOLFLWXG�VLVW«PLFD�PHGLDQWH��XQ�
HVW£QGDU�UHIRU]DGR�GH�LJXDOGDG�HQ�OD�FO£XVXOD�GH�UHPLVLµQ�DO�OHJLVODGRU��H[�
DUW¯FXOR����&(��SRU�OR�TXH�D�OD�FDUDFWHUL]DFLµQ�\�U«JLPHQ�GHO�PDWULPRQLR�
VH�UHHUH��PHGLDQWH�OD�67&�����������GH���GH�QRYLHPEUH����

4XH�OD�SU£FWLFD�GH�OD�UHIRUPD�\�OD�LQWHUSUHWDFLµQ�HYROXWLYD�GH�OD�&RQVWL�
WXFLµQ�VRQ��SXHV��GRV�PRGRV�FRPSOHPHQWDULRV�GH�KDFHU�GH�OD�&RQVWLWXFLµQ��
HIHFWLYR�FHQWUR�GH�JUDYHGDG�QRUPDWLYD�HQ�HO�(VWDGR�GHPRFU£WLFR�\�VRFLDO�
GH�GHUHFKR��DFDVR�WHQJD�HQ�HVD�VHQWHQFLD�XQ�SXQWR�GH�FRQUPDFLµQ��

3DUWLFXODUPHQWH�FRQWUDSURGXFHQWHV�SDUD�OD�YLWDOLGDG�QRUPDWLYD�GH�HVWD�
&RQVWLWXFLµQ� VRQ� ORV� VXSXHVWRV� GH� RFOXVLµQ�SRO¯WLFD� R�H� LPSRVLELOLGDG�
MXU¯GLFD�GH�VX�SHULµGLFD�UHIRUPD��HQ�OD�PHGLGD�HQ�TXH�GLFXOWDQ�HQ�JUDGR�
FUHFLHQWH� VX�DGDSWDFLµQ�\�DFRPRGR�DO� WLHPSR�QR�VLHPSUH� OLQHDO�GH� ORV�
FDPELRV��

(Q� VLWXDFLRQHV� WDOHV�� OD� H[SHULHQFLD� FRQVWLWXFLRQDO� FRPSDUWLGD� HQ�
HO�PXQGR�GHO�FRQVWLWXFLRQDOLVPR�PXHVWUD�D�ODV�FODUDV�ORV�O¯PLWHV�GH�HVD�
FRPSOHPHQWDULD�Y¯D�GH�H[LELOL]DFLµQ�LQWHUSUHWDWLYD�GH�OD�&RQVWLWXFLµQ��

$V¯�FRPR�ODV�YHQLGDV�GH�ORV�U¯RV�H�LQXQGDFLRQHV�QR�SXHGHQ�VROXFLR�
QDUVH�D�PHGLR�SOD]R�VLQR�DOHMDQGR�ODV�SREODFLRQHV�GH�]RQDV�DG\DFHQWHV�D�
ODV�UDPEODV�\�FXUVRV�GLVFRQWLQXRV��OD�VXSUHPD�QRUPDWLYLGDG�GH�OD�&RQVWL�
WXFLµQ�SXHGH�YHUVH�FXHVWLRQDGD�VL��PHGLDQWH�XQ�HMHUFLFLR�KLSHUWURDGR�GH�
H[LELOL]DFLµQ�LQWHUSUHWDWLYD��VH�DPSDUDVHQ�\�MXVWLFDVHQ�PXWDFLRQHV�GHO�
VLJQLFDGR�GH�VXV�GLVSRVLFLRQHV��GH�XQ�PRGR�\�FRQ�XQ�DOFDQFH�LQVRVWHQLEOH�
D�OD�YLVWD��QR�VROR��GH�WUDGLFLRQDOHV�FULWHULRV�LQWHUSUHWDWLYRV��

/D� VXMHFLµQ� MXULGLFDGD� D� OD�&RQVWLWXFLµQ� GHO� OHJLVODGRU�PHGLDQWH�
OD�DUWLFXODFLµQ�GH�PRGDOLGDGHV�GH�MXVWLFLD�FRQVWLWXFLRQDO�HV�XQD�JDUDQW¯D�
GH�TXH�WDO�FRVD�QR�RFXUUD��3HUR�VROR�HQ�OD�PHGLGD�HQ�TXH�OD�MXULVGLFFLµQ�

�ܓ� 6H�UHPLWH��HQ�HVWH�SXQWR��D�)UDQFLVFR�/DSRUWD�6DQ�0LJXHO��(O�LPSHULR�GH�OD�OH\��8QD�YLVLµQ�
DFWXDO��0DGULG��7URWWDܖ������

�ܔ� 4XH�VDOYD�OD�FRQVWLWXFLRQDOLGDG�GH�OD�PRGLFDFLµQ�GHO�FµGLJR�FLYLO�HQ�FX\D�YLUWXG�VH�KD�
H[WHQGLGR�DO�PDWULPRQLR�KRPRVH[XDO�HO�£PELWR�FRQVWLWXFLRQDO�GH�JDUDQW¯D�H[�DUW¯FXOR����
&(��F��99�33��
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FRQVWLWXFLRQDO�QR�VH�SUHFLSLWH�PHGLDQWH�HPSOHR�GHVPHGLGR�GH�GHFLVLRQHV�
LQWHUSUHWDWLYDV�TXH��HQ�VX�SUROLIHUDFLµQ��\�D�PHGLR�FDPLQR�HQWUH�LQWHUSUH�
WDFLµQ�\�SRO¯WLFD�FRQVWLWXFLRQDO��P£V�TXH�FRQWUDYHQLU�ODV�UHJODV�GH�OD�OµJLFD��
SXHGHQ�GD³DU�HO�SULQFLSLR�GHPRFU£WLFR��HQ�OD�PHGLGD�HQ�TXH�GHVFRQR]FDQ�
XQ�FULWHULR�GH�VDQD�GLYLVRULD�IXQFLRQDO��VREUH�HO�TXH�VH�YROYHU£��

8QR�GH�ORV�HIHFWRV�FRODWHUDOHV�GH�HVWH�WLSR�GH�GHULYD�MXULVSUXGHQFLDO�
HVW£�HQ�HVD�YROXQWDULRVD�GRFWULQD�GH�VHUYLFLR�TXH��VLHPSUH�FRPSODFLHQWH��
VH�HPSH³D�HQ�YDOLGDU�\�MXVWLFDU��PHGLDQWH�LQVHUFLµQ�GH�QRYHGRVDV�YDULDQ�
WHV�\�YDULDFLRQHV��VLQ�Q��HQ�FXDGURV�VLQµSWLFRV�\�HVTXHPDV�FDGD�YH]�P£V�
SURIXVRV�\�DEVWUXVRV��

2WUD�Y¯D�GH�ULHVJR��DVLPLVPR�FRQWUDVWDGD�HQ�HO�RUEH�GHO�FRQVWLWXFLR�
QDOLVPR��HV�XQD�TXH�HVWDQGR�HQ�OD�PLVPD�GLUHFFLµQ�YD�HQ�RWUR�VHQWLGR��(V�
OD�GHULYD�RULJLQDOLVWD��

(Q�HVWH�FDVR��HO�SUREOHPD�UDGLFD�HQ� OD�FRQVLGHUDFLµQ�VXEOLPDGD�GH�
XQD��VXSXHVWD��YROXQWDG�GH�ORV�FRQVWLWX\HQWHV�TXH��HQ�¼OWLPR�W«UPLQR��
GHVFDQVD�HQ�XQD�DXWRULGDG�TXH�HV�XWR�GH�OD�LQYHQFLµQ��8QD�LQYHQFLµQ��DO�
VHUYLFLR�GH�OD�FRQVWUXFFLµQ�GH�OD�SURSLD�LGHQWLGDG�QDFLRQDO��TXH�PLWLFD�
OD�&RQVWLWXFLµQ��FRPR�H[SUHVLµQ�GHO�SDFWR�IXQGDFLRQDO�GH�XQD�FRPXQLGDG�
SRO¯WLFD�TXH�SUR\HFWD�VREUH�OD�PLVPD�VLJQRV�GH�UHOLJ�DF�LµQ����

(VWD� SHUVSHFWLYD� RULJLQDOLVWD�� VLQ� OOHJDU� D�KDFHU� GH� OD�&RQVWLWXFLµQ�
XQDV7ف�DEODV�GH�OD�OH\ق�UHYHODGDV�SRU�XQ�VHU�VXSUHPR��FRQHUH�D�OD�LQWHU�
SUHWDFLµQ�FRQVWLWXFLRQDO�XQ�FLHUWR�FDU£FWHU�RUDFXODU�\��HQ�DOJXQD�PHGLGD��
HQ�OR�TXH�WLHQH�GH�JORVD�GH�XQ�WH[WR��VL�QR�VDJUDGR��VDFUDOL]DGR��OD�DVHPHMD�
D�OD�ORORJ¯D�KLVWµULFD��VL�QR�D�OD�SDQGHU«WLFD�WHROµJLFD�\��GHVGH�OXHJR��QR�
FRQWULEX\H�D�GDU�HVWDELOLGDG�\�FHUWH]D�DO�GHUHFKR��<��HQ�WRGR�FDVR��VH�VXV�
WHQWD�HQ�XQD�DXGXOHQWD�SHWULFDFLµQ�GH�OD�YROXQWDG�FRQVWLWX\HQWH�TXH��
HQ�XQ�RUGHQ� FRQVWLWXFLRQDO� GHPRFU£WLFR�� FRUUHVSRQGH�PDQLIHVWDU� D� ODV�
JHQHUDFLRQHV�YLYDV����

�ܕ� &��'��0��$PDQQ5ف��DLVH�WKH�DJ�DQG�OHW�LW�WDON��RQ�WKH�XVH�RI�H[WHUQDO�QRUPV�LQ�FRQV�
WLWXWLRQDO�GHFLVLRQ�PDNLQJق��HQ�,�&21��������S������\�VV��

�ܖ� (VWD�REYLHGDG�KD�VLGR�SXHVWD�GH�PDQLHVWR�GH�PRGR�SDUWLFXODUPHQWH�SXQ]DQWH�SRU�*XVWDYR�
=DJUHEOHVN\ف��-XHFHV�FRQVWLWXFLRQDOHVق��HQ�0LJXHO�&DUERQHOO��HG����7HRU¯D�GHO�QHRFRQVWLWX�
FLRQDOLVPR��(QVD\RV�HVFRJLGRV��0DGULG��7URWWD��������SS����D�LGHD�GH�LU�KDFLD�DWU£V/ف�������
HQ�HO�WLHPSR�SDUD�HVWDEOHFHU�VLJQLFDGRV�FLHUWRV��GH�ORV�SURSµVLWRV�GH�ORV�KRPEUHV�R�GH�ODV�
SDODEUDV��QR�KDU¯D�RWUD�FRVD�TXH�OOHYDU�KDFLD�DWU£V�HQ�HO�WLHPSR�QXHVWUDV�GXGDV�\�QXHVWURV�
DFWXDOHV�FRQWUDVWHV��DWULEX\«QGRORV�QR�D�QRVRWURV��VLQR�D�QXHVWURV�SUHGHFHVRUHVق��HQ�S�������
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$� OD�YLVWD�GH�HVWH�WLSR�GHف�GHULYDV�LQWHUSUHWDFLRQLVWDVق�SRU�SDUWH�GH�
XQD�X�RWUD� MXULVGLFFLµQ�FRQVWLWXFLRQDO�� VH�HQWLHQGH�PHMRU� OD�QHFHVLGDG��
IRUPXODGD�GH�PRGR�P£V�R�PHQRV�LPSHULRVR�\�PHMRU�R�SHRU�MXVWLFDGD�HQ�
H[LJHQFLDV�GHULYDGDV�GHO�SULQFLSLR�GHPRFU£WLFR��GH�UHJHQHUDU�HO�HVWDWXWR�
FRQVWLWXFLRQDO�GH�OD�OH\�\��HQ�FRQVHFXHQFLD��GH�UHSRQHU�OD�&RQVWLWXFLµQ�HQ�
VX�VLWLR��3HUR�QR�FRPR�XQ�DJXMHUR�QHJUR�TXH�WRGR�OR�HQJXOOH��VLQR�FRPR�
FHQWUR�JUDYLWDWRULR�GHO�RUGHQ�FRQVWLWXFLRQDO��HQ�WRUQR�GHO�FXDO�VH�JLUD����

���� 'H�ORV�HVSHF®ΘFRV�FULWHULRV�GH�OD�LQWHUSUHWDFL´Q�
 constitucional

(Q�XQD�SHUVSHFWLYD�P£V�HVSHF¯FD��\�E£VLFDPHQWH�FHQWUDGD�HQ�OD�MXULV�
SUXGHQFLD�GHO�7&�HVSD³RO����VH�SXHGHQ�LGHQWLFDU�\�WRPDU�HQ�FRQVLGHUDFLµQ�
RWURV�SULQFLSLRV��WµSLFRV�R�FULWHULRV�KHUPHQ«XWLFRV�JHVWDGRV�D�SDUWLU�GH�
OD�SU£FWLFD�GH�VXSUHPD�LQWHUSUHWDFLµQ�GH�GLVSRVLFLRQHV�FRQVWLWXFLRQDOHV��
FRQ�RFDVLµQ�GHO�GHVHPSH³R�GH�VX�HVSHF¯FD�IXQFLµQ�MXULVGLFFLRQDO�HQ�ORV�
SURFHVRV�FRQVWLWXFLRQDOHV�GH�ORV�TXH�FRQRFH�

'H�XQD�SDUWH��HQ�OD�SHUVSHFWLYD�P£V�WUDGLFLRQDO��GH�&RQVWLWXFLµQ�DGHQ�
WUR��ܒ����SXHGHQ�UHIHULUVH�FULWHULRV�WDOHV�FRPR�ORV�GH�XQLGDG�\�HFDFLD�R�
IXHU]D�QRUPDWLYD�GH�OD�&RQVWLWXFLµQ��HO�GH�DUPRQL]DFLµQ�R�FRQFRUGDQFLD�
SU£FWLFD�GH�ELHQHV�FRQVWLWXFLRQDOHV��HO�GH�FRUUHFFLµQ�IXQFLRQDO�\�DXQ�HO�GH�
SROLWLFLGDG�R�GLPHQVLµQ�SRO¯WLFD�GH�OD�&RQVWLWXFLµQ��

'H�RWUD�SDUWH��HQ�OD�SHUVSHFWLYD�FRQVWLWXFLRQDO�GH�VX�SUR\HFFLµQ�DG�
H[WUD��ܒ���VH�DGYLHUWH�XQD�LQYRFDFLµQ�UHFXUUHQWHط�FRQ�HFXHQFLD��VROR�D�
PD\RU�DEXQGDPLHQWRط��GH�HOHPHQWRV�GRFWULQDOHV�SURFHGHQWHV�ELHQ�GH�OD�
MXULVSUXGHQFLD�GH�RWURV�WULEXQDOHV�FRQVWLWXFLRQDOHV�R�\�VXSUHPRV�R�ELHQ�
GH�DOJXQD�MXULVGLFFLµQ�GH�FDU£FWHU�LQWHUQDFLRQDO��/R�TXH��GH�VRVOD\R��VH�
WUDGXFH�HQ�OD�UHFHSFLµQ�GH�DJPHQWRV�GH�GRFWULQD�FRQVWLWXFLRQDO�TXH�HQ�
OD�PHGLGD�HQ�TXH��FRPR�FRQWHQLGR�LPSO¯FLWR��FRQWULEX\DQ�D�VRVWHQHU�ODV�
UD]RQHV�GH�XQD�GHFLVLµQ�GHO�7&��DOFDQ]D�XQ�LQRSLQDGR�JUDGR�GH�DXWRULGDG�
H[WUD�RUGLQH��

�ܗ� 3RU�OR�TXH�D�OD�GRFWULQD�HVSD³ROD�VH�UHHUH�F��)UDQFLVFR�/DSRUWD�6DQ�0LJXHO��(O�LPSHULR�
GH�OD�OH\��9¯FWRU�)HUUHUHV�&RPHOODV��-XVWLFLD�FRQVWLWXFLRQDO�\�GHPRFUDFLD���GD��(G��0DGULG��
&(3&��������\�8QD�GHIHQVD�

�ܘ� $V¯��SRU�HMHPSOR��WDPEL«Q�-RV«�0DU¯D�/DIXHQWH�%DOOH��/D�MXGLFLDOL]DFLµQ�GH�OD�LQWHUSUHWDFLµQ�
FRQVWLWXFLRQDO��&ROH[���������HQ�SDUWLFXODU��SS�����������HQ�GRQGH�VH�DQDOL]DQ�ODV�HVSHF¯FDV�
UHJODV�GH�LQWHUSUHWDFLµQ�GH�ODV�TXH�VH�KD�SRGLGR�VHUYLU�HO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO��
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3.1.  En la perspectiva de la interpretación constitucional 
 autorreferencial 

(VWH�W¯WXOR�QR�VLJQLFD�H[DFWDPHQWH�TXH�HO�7&�QR�DWLHQGD�RWURV�DUJX�
PHQWRV�TXH�ORV�H[SXHVWRV�HQ�VX�SURSLD�MXULVSUXGHQFLD��6H�WUDWD�P£V�ELHQ�
GH�VH³DODU��SRU�FRQWUDVWH�FRQ�OR�TXH�VH�DSXQWD�HQ�HO�VXEHS¯JUDIHܒ�����TXH�
OD�UHODFLµQ�GLDOµJLFD�TXH�HVW£�HQ�OD�EDVH�GH�OD�DGRSFLµQ�GH�VXV�GHFLVLRQHV�
VH�FL³H�DO�HVSDFLR�MXULVGLFFLRQDO�QDFLRQDO��

(Q�OR�TXH�VLJXH��VH�WUDWDU£�DSHQDV�GH�ORV�FULWHULRV�GH�XQLGDG�\�HFDFLD�
R� IXHU]D�QRUPDWLYD�GH� OD�&RQVWLWXFLµQ��SRU�VX�QRWRULD�REYLHGDG��GH� OD�
OODPDGD�FRQFRUGDQFLD�SU£FWLFD�\��FRQ�XQ�P¯QLPR�GHWDOOH��GH�ORV�FULWHULRV�
GH�FRUUHFFLµQ�IXQFLRQDO�\�GH�SROLWLFLGDG�TXH��HVSHFLDOPHQWH�D�SDUWLU�GH�
OD�H[SOLFLWDFLµQ�HQ�HO�DUW¯FXORܓ���GHO�7UDWDGR�GH�OD�8QLµQ�(XURSHD�GH�OD�
LPSUHFLVD�QRFLµQ�GHف�LGHQWLGDG�FRQVWLWXFLRQDOق��FXHVWLµQ�VREUH�OD�TXH�VH�
WRUQDU£�GH�V¼ELWR���DFDVR�OOHJXH�D�UHYHUGHFHU�HQ�VXV�ODXUHOHV��

8QLGDG�\�HFDFLD�QRUPDWLYD��+DEODU�GH�XQLGDG�\�GH�HFDFLD�\�QRUPDWLYD�
GH�OD�&RQVWLWXFLµQ�HV�UHIHULUVH��GH�RWUR�PRGR��D�OD�QRUPDWLYLGDG�TXH��GH�
XQD�SDUWH��HVW£�HQ�OD�EDVH�GHO�SULQFLSLR�PLVPR�GH�FRQVWLWXFLRQDOLGDG�GH�
OD�OH\��\��GH�RWUD�SDUWH��H[FOX\H�OD�UHYLYLVFHQFLD�VFKPLWWLDQD�GH�SUHWHQGLGD�
GLYLVRULD�HQWUH�FRQVWLWXFLµQ�\�OH\HV�FRQVWLWXFLRQDOHV��2WUD�FRVD��SHUIHF�
WDPHQWH�FRQJUXHQWH�FRQ�OD�QRUPDWLYLGDG�GH�OD�&RQVWLWXFLµQ�HV�TXH�VX�
GHPDQGD�GH�XQLGDG�\�HFDFLD�QRUPDWLYD�VH�SUR\HFWD�HQ�ORV�RWURV�HVSHF¯FRV�
WµSLFRV�KHUPHQ«XWLFRV��3UHVXSXHVWD�OD�H[FOXVLµQ�GH�WRGD�SRVLELOLGDG�GH�
FRQVLGHUDU�VXV�GLVSRVLFLRQHV�FRPR�VL� IXHVHQ�FRPSDUWLPHQWRV�HVWDQFRV��
OD�&RQVWLWXFLµQ�GHPDQGD�XQD�LQWHUSUHWDFLµQ�VLVWHP£WLFD�GH�VXV�QRUPDV�
�\��HQ�VX�FDVR��GH�ODV�LQWHJUDQWHV�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG���VLQ�
SHUMXLFLR�GH�DWHQGHU�D�OR�HVSHF¯FR�GH�VX�GLYHUVD�HVWUXFWXUD��FRPR�YDORUHV��
SULQFLSLRV�\�UHJODV��\�FRQGLFLµQ�FRPR�HOHPHQWRV�LQGLVSRQLEOHV�R�FRPR�
GLUHFWLYDV�GH�DFWXDFLµQ�TXH��HQ�HO�PDUFR�FRQVWLWXFLRQDO�GH�UHIHUHQFLD��VLQ�
GHVYLUWXDUOR��SHUPLWDQ�XQD�X�RWUD�UHJXODFLµQ�OHJLVODWLYD��

3XHV��HQ�VXPD��OD�&RQVWLWXFLµQ�HV�PDUFR�QRUPDWLYR�GHO�SOXUDOLVPR�
SRO¯WLFR�\��SRU�OR�TXH�D�OD�IRUPD�WHUULWRULDO�GHO�(VWDGR�VH�UHHUH��IXQGDPHQWR�
\�EDVH�D�OD�TXH��VLQ�SHUMXLFLR�GH�VX�FRQGLFLµQ�GH�QRUPD�LQVWLWXFLRQDO�E£VLFD�
GH�ODV�&RPXQLGDGHV�$XWµQRPDV��VH�KDQ�GH�VXMHWDU�\�JXDUGDU�FRQJUXHQFLD�
ORV�(VWDWXWRV�GH�$XWRQRP¯D����
���� 3DUWLFXODU� H[SRQHQWH� GH� OD� FRUUHFWD� FRQFHSFLµQ� GH� OD�&RQVWLWXFLµQ� GHPRFU£WLFD� FRPR�

FRPSUHQVLYR�PDUFR�GHO�SOXUDOLVPR�SRO¯WLFR�VH�KD�GH�FRQVLGHUDU�OD�67&����������SRQHQWH��
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6H� WUDWD��SXHV��GH�FULWHULRV�SDUWLFXODUPHQWH�UHOHYDQWHV�HQ�VXSXHVWRV�
FRQFHUQLHQWHV� D� ORV�SULQFLSLRV� HVWUXFWXUDOHV�TXH� HVW£Q� HQ� OD�EDVH�GH� OD�
FRPXQLGDG�QDFLRQDO�VREUH�OD�TXH�RSHUD�XQD�DUWLFXODFLµQ�GH�ORV�SRGHUHV�
GHO�(VWDGR�HQ�XQ�HVSDFLR�GHOLPLWDGR�SRU�XQ�SHU¯PHWUR�GH�SULQFLSLRV�\�
GHUHFKRV�IXQGDPHQWDOHV�TXH�DVHJXUD�VX�FRQWHQFLµQ�\�PHVXUD��

&RQFRUGDQFLD�SU£FWLFD�R�DUPRQL]DFLµQ�GH�ORV�ELHQHV�FRQVWLWXFLRQDOHV��
8Q�GHVDUUROOR�D�SURSµVLWR�GH�HVWD�HƎXQGLRVD�FXHVWLµQ�GHVERUGDU¯D�GHO�WRGR�
HO�HVSDFLR�GLVSRQLEOH�HQ�HVWD�RFDVLµQ��

3HUR��FRPR�TXLHUD�TXH�HO�WµSLFR�HVW£�HQ�UHODFLµQ�GLUHFWD�FRQ�DOJXQDV�
GH�ODV�QRWDV�FHQWUDOHV�GH�OD�FRQFHSFLµQ�FRQWHPSRU£QHD�GH�OD�&RQVWLWXFLµQ��
HQ�HVD�FRPSOHPHQWDULD�IDFHWD�QRUPDWLYD�\�VXVWDQWLYD�D�SURSµVLWR�GH�FX\D�
FRPSUHQVLµQ�P£V�FRQJUXHQWH�VH�GHEDWH�HO�FRQVWLWXFLRQDOLVPR�FRQWHPSR�
U£QHR��QR�HV�SRVLEOH�SDVDU�GH�ODUJR��

(Q�V¯QWHVLV�H[WUHPD��VH�LPSRQH�XQD�GREOH�GLVWLQFLµQ��RUJ£QLFD�\�PH�
WRGROµJLFD��

/R�SULPHUR��WLHQH�TXH�YHU�FRQ�OD�WUD]D�GH�XQD�RQWHUD��GLIXVD�SRU�UD�
]µQ�GH�XQD�PDWHULD��ORV�YDORUHV�\�SULQFLSLRV�FRQVWLWXFLRQDOHV��HQ�HO�WUDFWR�
GH�FX\D�FRQFUHFLµQ��ELHQ�SXHGH�RFXUULU�TXH�HQWUHQ�HQ�FROLVLµQ�OD�IXQFLµQ�
RUGHQDGRUD�GHO�OHJLVODGRU�GHPRFU£WLFR�\�OD�IXQFLµQ�FRQFUHWL]DGRUD�GH�ORV�
µUJDQRV�MXULVGLFFLRQDOHV��

3HUR�HVR�QR�HV�WRGR��3XHV��HO�GHVHPSH³R�GH�OD�IXQFLµQ�MXULVGLFFLRQDO�GH�
LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�GH�OD�OH\�HV�XQD�WDUHD�PHGLDGD�SRU�OD�VXSUHPD�
MXULVGLFFLµQ�GHO�7&�TXH��PHGLDQWH�VHQWHQFLDV�LQWHUSUHWDWLYDV��DOWHUQDWLYDV�
D�ODV�GHFODUDWLYDV�GH�LQFRQVWLWXFLRQDOLGDG��VLHQWD�XQD�GRFWULQD�TXH�YLQFXOD�
D�ORV�µUJDQRV�MXULVGLFFLRQDOHV��

'H�WDO�PRGR�VH�JHQHUD�XQD�LQH[LµQ�HQ�HO�IXQFLRQDPLHQWR�DUWLFXODGR�
GH�XQ�PRGHOR�TXH��SRU�P£V�FRQVHFXHQWH�TXH�SXHGD�SDUHFHU�HQ�DWHQFLµQ�
D�OD�VXVWDQWLYLGDG�GHO�SDU£PHWUR�FRQVWLWXFLRQDO�GH�UHIHUHQFLD�HQ�OD�LQWHU�
SUHWDFLµQ�GH�OD�OH\��HQ�VX�LQWHQVLFDFLµQ��DO�WHQGHU�D�RFXSDU�HO�FDPSR�GH�
OD�VXSUHPD�MXULVGLFFLµQ�RUGLQDULD�GH�OD�OH\��VLQ�UHQXQFLDU�DO�PRQRSROLR�GH�
VX�UHFKD]R��JHQHUD�WHQVLRQHV�GH�XQD�GREOH�QDWXUDOH]D��

/XLV�'¯H]�3LFD]R���0DQLIHVWDFLµQ�UHFLHQWH�GH�XQ�PHGXODU�SULQFLSLR�HVWUXFWXUDO�GH�DXWR�
QRP¯D�HQ�OD�XQLGDG��ELHQ�TXH�QR�H[HQWD�GH�SRO«PLFD��HV�OD�67&����������SRQHQWH��&DVDV�
%DKDPRQGH���
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(VWD� GHVFRPSHQVDFLµQ�GHO� FDPSR�GH� DFWXDFLµQ�GH� ORV� µUJDQRV� MX�
ULVGLFFLRQDOHV� RUGLQDULRV�� HQIDWL]DGD�� LQFOXVR�� FRPR� FRQVHFXHQFLD�� GHO�
GHVHPSH³R�GH�VX�IXQFLµQ�MXULVGLFFLRQDO�HQ�JDUDQW¯D�GH�OD�GLUHFWD�HFDFLD�
\�SULPDF¯D�GHO�GHUHFKR�GH�OD�8QLµQ��VHJXUDPHQWH�VH�KDOOH��VLQ�TXH�HOOR�
VXSRQJD�MXVWLFDFLµQ�DOJXQD��WUDV�XQD�GREOH�FRQWHVWDFLµQ�DO�7&�SRU�SDUWH�
GHO�7ULEXQDO�6XSUHPR��)RUPXODGD��GHPDVLDGDV�YHFHV��GH�PRGR�JURVHUR��
HQ�XQD�VHULH�GH�SURQXQFLDPLHQWRV�KLULHQWHV�SDUD�HO�7&�\�TXH�HVW£Q�HQ�HO�
RULJHQ�GH�OD�H[SUHVD�DUWLFXODFLµQ�GH�XQD�FO£XVXOD�GH�VDOYDJXDUGD�GH�VX�GR�
PLQLR�MXULVGLFFLRQDO��PHGLDQWH�PRGLFDFLµQ�GH�VX�OH\�RUJ£QLFD��/27&���
<�GHVDUUROODGD�RWUDV�YHFHV��GH�PDQHUD�\D�P£V�VXWLO��PHGLDQWH�XQD�O¯QHD�GH�
FRQVFLHQWH�SRWHQFLDFLµQ�MXULVSUXGHQFLDO�GH�OD�LQWHUSUHWDFLµQ�GH�OD�OH\�GH�
FRQIRUPLGDG�FRQ�OD�&RQVWLWXFLµQ��GH�PRGR�SUHGHWHUPLQDQWH��FDEU¯D�GHFLU�
�HQ�O¯QHD�FRQ�HO�WµSLFR�LQYHUVR�GH�LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ�GH�
FRQIRUPLGDG�FRQ�OD�OH\�R��GH�PRGR�VXWLO��GH�DYDQFH�GH�ODف�FRUUHFWDق�LQWHU�
SUHWDFLµQ�FRQVWLWXFLRQDO�GH�OD�OH\���$V¯�FRPR�GH�VDOYDJXDUGD�GHO�£PELWR�
UHVHUYDGR�D�OD�MXULVGLFFLµQ�RUGLQDULD�TXH��FRQ�RFDVLµQ�GHO�LQPHGLDWR�\�GLUHF�
WR�UHVWDEOHFLPLHQWR�GH�GHUHFKRV�YXOQHUDGRV�FRQ�RFDVLµQ�GHO�RWRUJDPLHQWR�
GH�DPSDURV��HO�7&�KD�SRGLGR�LQYDGLU�X�KROODU�DO�KLOR�GH�XQD�FXHVWLRQDEOH�
�SRU�IXQFLRQDOPHQWH�LQFRUUHFWD��H[LELOL]DFLµQ�GH�OD�OHJLVODFLµQ�SURFHVDO��
LQFOXLGD�OD�SURSLD�/27&����

<�OR�VHJXQGR��WLHQH�TXH�YHU��VREUH�WRGR��FRQ�OD�VXVWDQWLYLGDG�GH�XQDV�
GLVSRVLFLRQHV��FX\R�VLJQLFDGR�QR�UHVXOWD�VLHPSUH�GLVFHUQLEOH�D�SULPHUD�
YLVWD��(Q�HIHFWR��OD�WH[WXUD�GH�YDORU�\�SULQFLSDO�GHO�SDU£PHWUR�FRQVWLWXFLRQDO�
GH�UHIHUHQFLD�\�FRQWURO�GLFXOWD�HO�FRQWUDVWH�FRQVWLWXFLRQDO�GH�OD�OH\�\��HQ�OD�
PHGLGD�HQ�TXH��SRU�GHQLFLµQ��HO��VXSUHPR��LQW«USUHWH�QR�SXHGH�YDOHUVH�GH�
ORV�WUDGLFLRQDOHV�FULWHULRV�GH�UHVROXFLµQ�GH�DQWLQRPLDV��HQ�OD�LQWHUSUHWDFLµQ�
GH�OD�&RQVWLWXFLµQ��OD�SRQGHUDFLµQ�VH�LPSRQH�FRPR�P«WRGR��

<�GHVGH�HO�LQVWDQWH�PLVPR�HQ�TXH�HVWR�VH�DGYLHUWH��VH�FRPSUHQGH�TXH��
VLQ�SHUMXLFLR�GH�OD�LQYRFDFLµQ�DX[LOLDU�GH�FRQFHSFLRQHV�GLYHUVDV��GH�WLSR�
OµJLFR�R�IRUPDO��GH�QDWXUDOH]D�PDWHULDO�R�GH�FRUWH�GLDO«FWLFR��OD�LQWHUSUH�
WDFLµQ�FRQVWLWXFLRQDO�VH�KD�GH�VXVWHQWDU�HQ�OD�IXHU]D�GH�ODV�UD]RQHV��HQ�ORV�
DUJXPHQWRV��

�ܐ� $�SURSµVLWR��VH�UHPLWH�D�OD�VXFLQWD��SHUR�LQIRUPDGD�SUHVHQWDFLµQ�GH�OD�FRQWURYHUVLD�GH�-��
$��;LRO�5LRV�HQ�VX�FRPHQWDULR�DO�DUW¯FXOR�����&(��HQ�&DVDV���5RGU¯JXH]�3L³HUR��GLUV����
&RPHQWDULRV�GH�OD�&RQVWLWXFLµQ�HVSD³ROD��;;;�DQLYHUVDULR��0DGULG��:ROWHUV�.OXZHUܗ������
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<�GHVGH�HO�PRPHQWR�HQ�TXH�VH�DVXPH�TXH�OD�DYHULJXDFLµQ�GHO�VLJQL�
FDGR�GH�ODV�GLVSRVLFLRQHV�FRQVWLWXFLRQDOHV�VHU£�HO�UHVXOWDGR�GH�XQD�FRQ�
YHUVDFLµQ�VRVWHQLGD�SRU�DUJXPHQWRV��VH�HVW£�HQ�FRQGLFLRQHV�GH�HQWHQGHU�OD�
QDWXUDOH]D�FRQYHQFLRQDO�GH�GHFLVLRQHV�TXH��D�VDOYR�VXSXHVWRV�H[FHSFLRQDOHV��
VHU£Q�OD�FRQVHFXHQFLD�GH�XQD�GHWHUPLQDGD�DUPRQL]DFLµQ�R�FRQFRUGDQFLD�
GH�ORV�ELHQHV�FRQVWLWXFLRQDOHV�FRQFHUQLGRV�\�HO�XWR�GH�XQD�GHWHUPLQDGD�
SRQGHUDFLµQ�GH�ORV�GHUHFKRV�HQ�FRQFXUVR��PHGLDQWH�XQ�HMHUFLFLR�SUXGHQFLDO�
\�PHVXUDGR�GH�LQWHJUDFLµQ�GH�H[LJHQFLDV�FRQVWLWXFLRQDOHV��P£V�R�PHQRV�
FRPSOHPHQWDULDV��VL�QR�FRQWUDGLFWRULDV��

$V¯�VH�KD�YHQLGR�D�UHFRQRFHU�GH�PDQHUD�SDOPDULD�HQ�HO�DUW¯FXORܓ������
LQ�बQH��GH�OD�&RQVWLWXFLµQ�GH�5HS¼EOLFD�GRPLQLFDQD��DO�SUHFLVDU�TXHف�HQ�
FDVR�GH�FRQLFWR�HQWUH�GHUHFKRV�IXQGDPHQWDOHV��ORV�SRGHUHV�S¼EOLFRV��SUR�
FXUDU£Q�DUPRQL]DU�ORV�ELHQHV�H�LQWHUHVHV�SURWHJLGRV�SRU�HVWD�&RQVWLWXFLµQق��

<�HQ�HVD�O¯QHD�VH�DSXQWD�WDPEL«Q�HQ�OD�MXULVSUXGHQFLD�GHO�7&��$V¯��SRU�
HMHPSOR��HQ�HO�)-���GH�VX�67&�����������UHFRQRFH�HO�3OHQR�TXH�

�ً��OD�DSDULFLµQ�GH�FRQLFWRV�MXU¯GLFRV�SRU�UD]µQ�GH�ODV�
FUHHQFLDV� UHOLJLRVDV�QR�SXHGH� H[WUD³DU� HQ�XQD� VRFLHGDG�
TXH�SURFODPD�OD� OLEHUWDG�GH�FUHHQFLDV�\�GH�FXOWR�GH� ORV�
LQGLYLGXRV�\�GH�ODV�FRPXQLGDGHV��DV¯�FRPR�OD�ODLFLGDG�\�
OD�QHXWUDOLGDG�GHO�(VWDGR��/D�UHVSXHVWD�FRQVWLWXFLRQDO �ً
VROR�SXHGH�UHVXOWDU�GH�XQ�MXLFLR�SRQGHUDGR�TXH�DWLHQGD�D�
ODV�SHFXOLDULGDGHV�GHO�FDVR��7DO�MXLFLR�KD�GH�HVWDEOHFHU�HO�
DOFDQFH�GH�XQ�GHUHFKRط�TXH�QR�HV�LOLPLWDGR�R�DEVROXWRط�D�
OD�YLVWD�GH�OD�LQFLGHQFLD�TXH�VX�HMHUFLFLR�SXHGD�WHQHU�VREUH�
RWURV�WLWXODUHV�GH�GHUHFKRV�\�ELHQHV�FRQVWLWXFLRQDOPHQWH�
SURWHJLGRV� \� VREUH� ORV� HOHPHQWRV� LQWHJUDQWHV�GHO� RUGHQ�
S¼EOLFRً

$�SDUWLU� GH� HVWD� FRQVWDWDFLµQ�� QRUPDWLYD� R� MXULVSUXGHQFLDO�� SDUHFH�
FODUR�TXH�HO�GL£ORJR�QR�HV�FRVD�H[FOXVLYD�GH� ORV�GLDULRV�RFLDOHV�GH� ORV�
SDUODPHQWRV��HQ�GRQGH�VH�UHJLVWUDQ�ORV�W«UPLQRV�GH�VXV�GHEDWHV�OHJLVOD�
WLYRV��4XH�HO�GL£ORJR�VH�SODVPD�WDPEL«Q�HQ�RWURV�EROHWLQHV�RFLDOHV��HQ�
DTXHOORV�TXH�SXEOLFDQ�ODV�UHVROXFLRQHV�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�\�
DXQ�GH�ORV�WULEXQDOHV�RUGLQDULRV��VL�HV�TXH��FRPR�HQ�(VSD³D��PHGLDQWH�HO�
FRUUHVSRQGLHQWH�W¯WXOR�QRUPDWLYR��SXHGHQ�VHUYLUVH�WDPEL«Q�GH�OD�W«FQLFD�
GHO�YRWR�SDUWLFXODU��'HVGH�HVH�PLVPR�LQVWDQWH��ELHQ�TXH�ORV�DUJXPHQWRV�
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\�W«FQLFDV�GH�GL£ORJR�QR�VHDQ�LQWHUFDPELDEOHV��HQ�DWHQFLµQ�D�VX�VHQWLGR�
QDO��GH�DUWLFXODFLµQ�GH�FRQVHQVR�PHGLDQWH�DJUHJDFLµQ�GH�SRVLFLRQHV�GL�
IHUHQFLDGDV��QR�HV�GHO�WRGR�GLV¯PLO��

/RV�IXQGDPHQWRV�MXU¯GLFRV�GH�ODV�UHVROXFLRQHV�GHO�7&�SHUPLWHQ�HQ�
WHQGHU��HQ�PXFKDV�RFDVLRQHV��ODV�GLYHUVDV�VHQVLELOLGDGHV�FRQ�ODV�TXH�VH�KD�
JHVWDGR�HO�FRQVHQVR�HQ�HO�FROHJLR�GHFLVRULR��<�XQ�H[«JHWD�DGYHUWLGR�PX\�
ELHQ�SXHGH�OOHJDU�D�LGHQWLFDU�ODV��GRV�R�P£V��YRFHV�ODWHQWHV�HQ�XQD�PLVPD�
UHVROXFLµQ��'H�KHFKR��QR�HV�LQHFXHQWH�HVD�W«FQLFD�GH�HQFDEDOJDPLHQWR�
HQ�DTXHOORV�VXSXHVWRV�HQ�ORV�TXH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�SUHWHQGHQ�
HQIDWL]DU�XQD�GHWHUPLQDGD� O¯QHD�GH�SRO¯WLFD� MXULVSUXGHQFLDO��([SRQHQWH�
UHFLHQWH�GH�HVWD�W«FQLFD��GH�IRUPXODFLµQ�DFXPXODWLYD�GH�XQ�GLVFXUVR��SRU�
PRPHQWRV��IDUUDJRVR���HQ�GHFLVLRQHV�GH�SULQFLSLR��GHMDQGR�D�XOWHULRU�GH�
FLVLµQ�DSOLFDWLYD�OD�PDQLIHVWDFLµQ��PHGLDQWH�YRWR�SDUWLFXODU��GH�OD��LQWXLGD��
GLYLVLµQ�GH�RSLQLRQHV��PH�SDUHFH�OD�MXULVSUXGHQFLD�/LVERD�GHO�7&)$����

(OOR�KDEOD��LQGLUHFWDPHQWH��GH�OD�WH[WXUD�DELHUWD�GH�GLVSRVLFLRQHV�QRU�
PDWLYDV�TXH��LQWHUSUHWDGDV�GH�XQ�PRGR�X�RWUR��SXHGHQ�OOHJDU�D�MXVWLFDU�
XQDV�GHFLVLRQHV�X�RWUDV��6HJ¼Q�VH�DSXQWD��HOOR�TXHGD�SDUWLFXODUPHQWH�GH�
PDQLHVWR�FXDQGR� OD� IDOWD�GH�HQWHQGLPLHQWR�HQ�HO� FROHJLR�GHFLVRULR� VH�
WUDGXFH�HQ�OD�IRUPXODFLµQ�GH�YRWRV�SDUWLFXODUHV�TXH��VHJ¼Q�VH�VXPHQ�R�QR�
D�OD�GHFLVLµQ�OOHYDGD�DO�IDOOR��VRQ�FRQFXUUHQWHV�R�GLVFUHSDQWHV��

6L�OD�SUHYLVLµQ�GH�OD�W«FQLFD�GH�HPLVLµQ�GH�YRWRV�SDUWLFXODUHV�HV�XQ�
UDVJR�QHJDWLYR�HQ�OD�PHGLGD�HQ�TXH�SXHGD�GLFXOWDU�OD�LQWHJUDFLµQ�FROHJLDO��
SRU�GHVDWHQGHU�HO�FRQVHQVR�\�GDU�XQ�DOWDYR]�D�ODV�YRFHV�VROLVWDV�R��SRU�HO�
FRQWUDULR��XQ�LQVWUXPHQWR�¼WLO�DO�HIHFWR�GH�SRWHQFLDU�HO�GL£ORJR�LQWHUQR�
\�H[WHUQR��PHGLDQWH�FRQWUDVWH�GH�DUJXPHQWRV�\�GHIHQVD�GH�XQDV�X�RWUDV�
MXVWLFDFLRQHV��HV�DVXQWR�D�FRQVLGHUDU��

6L�VH�SLHQVD�HQ�OD�&RUWH�&RVWLWX]LRQDOH�LWDOLDQD�\�HQ�HO�7&�GH�(VSD³D�
R��HQ�RWUR�SODQR��HQ�HO�7ULEXQDO�GH�-XVWLFLD�GH� OD�8(�\�HQ�HO�7ULEXQDO�
(XURSHR�GH�'HUHFKRV�+XPDQRV��VH�DGYHUWLU£�TXH�HQ�XQRV�FDVRV��&&�GH�
,WDOLD�\�7-8(��QR�VH�KD�SUHYLVWR�HVD�W«FQLFD�\�HQ�ORV�RWURV�V¯��7&�HVSD³RO�
\�7('+���+DVWD�DTX¯�OD�HYLGHQFLD��

/D�FXHVWLµQ�D�GLOXFLGDU�HV�VL��GH�OD�DQ«FGRWD��HV�SRVLEOH�UHPRQWDUVH�D�
OD�FDWHJRU¯D��2��GH�PRGR�P£V�GLUHFWR��VL�FRPR�VRVWLHQH�=DJUHEHOVN\�HVD�HV�
OD�W«FQLFD�GHFLVRULD�LQGLFDGD�DO�HIHFWR�GH�VDOYDJXDUGDU�HO�GHVHPSH³R�GH�OD�

�ܑ� $O�UHVSHFWR��HQ�GHWDOOH��SXHGHQ�YHUVH�ODV�FRQWULEXFLRQHV�GH�$QWRQLR�/µSH]�&DVWLOOR�\�$JXVW¯Q�
0HQ«QGH]�0HQ«QGH]�HQ�/D�VHQWHQFLD�/LVERD�GHO�7&)$��)RUR������0DGULG��&(3&ܚ�����
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IXQFLµQ�UHSXEOLFDQD�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO��WUDW£QGRVH�GH�FRQWHQLGRV�
YHGDGRV�D�OD�GHFLVLµQ�PD\RULWDULD����FµPR�YDORUDU�OD�H[LJHQFLD�GH�PD\RU¯DV�
DJUDYDGDV��FRPR�OD�HVWDEOHFLGD�H[�DUW¯FXOR�����&5'��

&RUUHFFLµQ�IXQFLRQDO��0HGLDQWH�HVWH�WµSLFR�VH�FRQWULEX\H�D�REVHUYDU�
\�SRWHQFLDU�HO�PDUFR�GH�GLVWULEXFLµQ�GH�IXQFLRQHV�HVWDWDOHV�HVWDEOHFLGR��
GH�PRGR�P£V�R�PHQRV�H[SO¯FLWR��HQ�OD�&RQVWLWXFLµQ��\��HQ�VX�FDVR��HQ�HO�
EORTXH�GH�FRQVWLWXFLRQDOLGDG���

6L� ELHQ� SXHGH� LQYRFDUVH� FRPR� FULWHULR� UHVROXWLYR� GH� FXDOHVTXLHUD�
FRQWURYHUVLDV�FRQVWLWXFLRQDOHV�HQ�ODV�TXH�VH�WUDWH�GH�GLOXFLGDU�R�FODULFDU�
OD�DWULEXFLµQ�GH�XQD�GHWHUPLQDGD�IXQFLµQ�S¼EOLFD��HV�HO�£PELWR�GH�UHVR�
OXFLµQ�GH�FRQLFWRV��ELHQ�HQWUH�µUJDQRV�FHQWUDOHV�GHO�(VWDGR��ELHQ�HQWUH�
ORV�µUJDQRV�FHQWUDOHV�\�WHUULWRULDOHV��HQ�HO�FDVR�GH�(VWDGRV�SRO¯WLFDPHQWH�
GHVFHQWUDOL]DGRV��IHGHUDOHV�R�DXWRQµPLFRV�R�UHJLRQDOHV��HWF����

(QWUH�ORV�GLYHUVRV�VXSXHVWRV�HQ�ORV�TXH�HO�7&�VH�VLUYH�GH�HVWH�FULWHULR�
GH� LQWHUSUHWDFLµQ� FRQVWLWXFLRQDO�� DFDVR� GHVWDTXH�� SRU� VX� WUDVFHQGHQFLD�
SRO¯WLFD�\�GRFWULQDO��HO�GH�DSUHFLDFLµQ�DFWXDOL]DGD�GHO�VHQWLGR�\�DOFDQFH�GH�
OD�IXQFLµQ�QRUPDWLYD�UHVHUYDGD�DO�OHJLVODGRU�HVWDWDO��DO�HIHFWR�GH�DSOLFDU�
FO£XVXODV�FRQVWLWXFLRQDOHV�LQGHWHUPLQDGDV��3RU�VX�SDUWLFXODU�FODULGDG��VH�
H[WUDFWD�LQ�H[WHQVR�OD�GRFWULQD�VHQWDGD��D�SURSµVLWR�GH�TX«�VHD�OR�E£VLFR�
�EDVHV��QRUPDV�E£VLFDV��QRUPDWLYD�R� OHJLVODFLµQ�E£VLFD���PHGLDQWH�67&�
���������

(Q�ORV�SULPHURV�D³RV�GH�YLJHQFLD�GH�OD�&RQVWLWXFLµQ��ً��
UHVXOWDED�LQHYLWDEOH�TXH�HO�FRQFHSWR�PDWHULDO�GHف�QRUPD�
E£VLFDق� DGTXLULHVH� H[FHSFLRQDO� UHOHYDQFLD� DO� REMHWR� GH�
FRQVHJXLU��GH�OD�PDQHUD�P£V�U£SLGD�\�HFD]��OD�SURJUHVLYD�
GHWHUPLQDFLµQ�GH�ORV�HVSDFLRV�QRUPDWLYRV�HVWDWDO�\�DXWRQµ�
PLFR��TXHGDQGR��SRU�FRQVLJXLHQWH��HQ�XQ�VHJXQGR�SODQR��
HO� FRPSRQHQWH� IRUPDO� LQFOXLGR� HQ� OD� UHIHULGD� GRFWULQD�
FRQVWLWXFLRQDO��ً��6XSHUDGD�HVWD�VLWXDFLµQ�SRU�OD�UHDOLGDG�
DFWXDO�GH�XQ�RUGHQ�GLVWULEXWLYR�FRPSHWHQFLDO�HQ�DYDQ]DGR�
HVWDGR�GH�FRQVWUXFFLµQ��HVWH�FRPSRQHQWH�IRUPDO�DGTXLHUH�
XQD�PD\RU�WUDVFHQGHQFLD�FRPR�JDUDQW¯D�GH�FHUWLGXPEUH�
MXU¯GLFD�HQ�OD�DUWLFXODFLµQ�GH�ODV�FRPSHWHQFLDV�HVWDWDOHV�\�

�ܒ� 9HU��HQ�SDUWLFXODU��HO�HS¯JUDIH8ف�QD�IXQFLµQ�UHSXEOLFDQDق�GH�VX�GLVFXUVR�FRQPHPRUDWLYR�GHO�
��|�DQLYHUVDULR�GHO�7ULEXQDO�&RQVWLWXFLRQDO�LWDOLDQR��&DUERQHOOف��-XHFHV�FRQVWLWXFLRQDOHVق���



346 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

DXWRQµPLFDV��OR�FXDO�VH�PDQLHVWD�LPSUHVFLQGLEOH�HQ�HO�
ORJUR�GH�XQD�FODUD�\�VHJXUD�GHOLPLWDFLµQ�GH�ODV�PLVPDV�D�
WUDY«V�GH�LQVWUXPHQWRV�QRUPDWLYRV�TXH�UHGX]FDQ��GH�PD�
QHUD�LQHTX¯YRFD��OD�LQGHWHUPLQDFLµQ�IRUPDO�GH�ODV�QRUPDV�
E£VLFDVق��IXQGDPHQWR�MXU¯GLFR�;�����

2WUR�VXSXHVWR�GHVWDFDEOH��UHODWLYR�D�OD�GLYLVRULD�IXQFLRQDO�HQ�SHUVSHFWLYD�
WHUULWRULDO��VH�KD�SURGXFLGR�FRPR�FRQVHFXHQFLD�GH�OD�SUHWHQGLGD�DWULEXFLµQ�
GH�IXQFLRQHV�GH�JRELHUQR�GHO�SRGHU�MXGLFLDO��PHGLDQWH�FRQJXUDFLµQ�GH�
XQD� DXWRULGDG� WHUULWRULDO� DO� HIHFWRط�QR�REVWDQWH� OD� FDXWHORVD� W«FQLFD�GH�
UHPLVLµQ�DO�OHJLVODGRU�HVWDWDO�FRPSHWHQWHط��DO�PDUJHQ�GH�OR�HVWDEOHFLGR�
HQ�OD�&RQVWLWXFLµQ��PHGLDQWH�SUHYLVLµQ�HVWDWXWDULD��

3XHV�ELHQ�� OD�FRQJXUDFLµQ�FRQVWLWXFLRQDO�GHO�SRGHU� MXGLFLDO�FRPR�
XQ�SRGHU�¼QLFR�HQ�HO�(VWDGR�FRQVWLWXFLRQDO�GH�OD�(VSD³D�DXWRQµPLFD�\�OD�
LQVWUXPHQWDO�DUWLFXODFLµQ�GH�XQ�µUJDQR�DG�KRF�SDUD�VX�DGPLQLVWUDFLµQ�\�
JRELHUQR��HO�&RQVHMR�*HQHUDO�GHO�3RGHU�-XGLFLDO��VH�KD�RSXHVWR�GH�SODQR�
D�OD�H[SO¯FLWD�FRQJXUDFLµQ��DXQ�D�HVFDOD�\�D�UHVHUYD�GH�VX�GHVDUUROOR�PH�
GLDQWH�OH\�RUJ£QLFD�GHO�(VWDGR��GH�XQD�LQVWLWXFLµQ�VHPHMDQWH��FRQIRUPH�D�
OR�HVWDEOHFLGR�HQ�HO�(VWDWXWR�GH�$XWRQRP¯D�GH�&DWDOX³D����

(O�FULWHULR�KD�RSHUDGR��GH�PRGR�SDUWLFXODUPHQWH�FRQWURYHUWLGR��HQ�
VXSXHVWRV�GH�VRODSDPLHQWR�IXQFLRQDO�TXH��HQ�HO�VHQR�GHO�7&��XQR�R�YDULRV�

�ܓ� $O�HIHFWR�GH�FRKRQHVWDU�OD�UHODWLYD�GLVFUHFLRQDOLGDG�SRO¯WLFD�GHO�OHJLVODGRU�HVWDWDO�D�OD�KRUD�
GH�FRQFUHWDU�OR�E£VLFR�\�OD�H[LJHQFLD�DXWRQµPLFD�GH�FHUWLGXPEUH�MXU¯GLFD�UHVSHFWR�GHO�PDUFR�
QRUPDWLYR�TXH�GHOLPLWD�HO�DOFDQFH�GH�VX�SURSLD�LQWHUYHQFLµQ��KD�FODULFDGR�HO�7&ف�TXH�
OD�IXQFLµQ�GH�GHIHQVD�GHO�VLVWHPD�GH�GLVWULEXFLµQ�GH�FRPSHWHQFLDV�TXH��OH��FRQHUHQ�ORV�
DUW¯FXORVܐ�����F��GH�OD�&RQVWLWXFLµQ�\����GH�OD�/27&�WLHQH�TXH�YHQLU�RULHQWDGD�SRU�GRV�
HVHQFLDOHV�QDOLGDGHV��SURFXUDU�TXH�OD�GHQLFLµQ�GH�OR�E£VLFR�QR�TXHGH�D�OD�OLEUH�GLVSRVL�
FLµQ�GHO�(VWDGRً�\�YHODU�SRUTXH�HO�FLHUUH�GHO�VLVWHPD�QR�VH�PDQWHQJD�HQ�OD�DPELJ¾HGDG�
SHUPDQHQWHًق��LE¯GHP����

�ܔ� &��)-�GH�OD�67&ܙ�������/D�LQFRQVWLWXFLRQDOLGDG��SRU�LQGHELGD�DWULEXFLµQ�HVWDWXWDULD��
QR�VH�VXEVDQD�SRU�HO�KHFKR�GH�TXH�HO�($&DW�VH�VLUYD�DO�HIHFWR�GH�XQD�SUXGHQWH�W«FQLFD�GH�
UHPLVLµQ�FRQGLFLRQDGD�D�OD�LQWHUYHQFLµQ�HQ�VX�£PELWR�GH�UHVSRQVDELOLGDG�GHO�OHJLVODGRU�
HVWDWDO� SDUD� TXH��PHGLDQWH� OD� FRUUHVSRQGLHQWH� SUHYLVLµQ� HQ� XQD� OH\� RUJ£QLFD�� SHUPLWD�
DFWXDOL]DU�HVD�SUHYLVLµQ�HVWDWXWDULD��<�HOOR��DO�PDUJHQ�GH�RWUDV�FRQVLGHUDFLRQHV�IRUPDOHV�
UHODWLYDV�DO�VLVWHPD�HVSD³RO�GH�IXHQWHV�GHO�GHUHFKR��SRUTXH�OD�SUHWHQGLGD�GHOHJDFLµQ�FKRFD�
FRQ�OD�H[SO¯FLWD�SUHYLVLµQ�FRQVWLWXFLRQDO�GH�TXH�GHOHJDEOHV�R�WUDQVIHULEOHV�VRQ�VROR�DTXHOODV�
�PDWHULDV�\��IXQFLRQHV�TXH�VHDQ�VXVFHSWLEOHV�GH�GHOHJDFLµQ�R�WUDQVIHUHQFLD��F���D�SURSµVLWR�
GH�HVWH� LQVXSHUDEOH�YDOODGDU�� OD�FRQWULEXFLµQ�GH�(GXDUGR�9¯UJDOD�)RUXULD��HQ�5(3������
������PRQRJU£FR�VREUH�OD�UHIRUPD�GH�ORV�(VWDWXWRV�GH�$XWRQRP¯D��$��/µSH]�&DVWLOOR�-�
7DMDGXUD��(GV����
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PDJLVWUDGRV�GLVFUHSDQWHV�� VH� FRQVLGHUDQ� LQYDVLYRV�GHO� £PELWR� IXQFLRQDO�
GHO�OHJLVODGRU��<�TXH�VXHOHQ�WUDGXFLUVH�HQ�OODPDPLHQWRV��SRU�OR�JHQHUDO��
HQI£WLFRV��D�OD�DXWRFRQWHQFLµQ�HQ�HO�HMHUFLFLR�GH�VX�HVSHF¯FD�IXQFLµQ�MXULV�
GLFFLRQDO��3DUWLFXODU�H[SRQHQWH�GH�HVH�WLSR�GH�GLVFXUVR�HQ�HO�VHQR�GHO�7&�VH�
HQFXHQWUD�HQ�HO�93�GH�5XELR�/ORUHQWH�D�OD�67&����������DTX¯�H[WUDFWDGR��

�ً��FRQ�HVWD�GHFLVLµQ�OD�PD\RU¯D�WUDVSDVD�ORV�O¯PLWHV�SUR�
SLRV�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�H�LQYDGH�HO�£PELWR�
TXH�OD�&RQVWLWXFLµQ�UHVHUYD�DO� OHJLVODGRU��YXOQHUD�DV¯�HO�
SULQFLSLR�GH�VHSDUDFLµQ�GH�SRGHUHV��LQKHUHQWH�D�OD�LGHD�GH�
(VWDGR�GH�GHUHFKR��FRQ�IDFXOWDGHV�SDUD�UHVROYHU�VREUH�HO�
FRQWHQLGR�«WLFR�R�OD�RSRUWXQLGDG�SRO¯WLFD�GH�ODV�QRUPDV�
DSUREDGDV�SRU�ODV�FRUWHV�JHQHUDOHV��ً���(O�LQW«USUHWH�GH�
OD�&RQVWLWXFLµQ�QR�SXHGH�DEVWUDHU�GH�ORV�SUHFHSWRV�GH�OD�
&RQVWLWXFLµQ�HO�YDORU�R�ORV�YDORUHV�TXH��D�VX�MXLFLR��WDOHV�
SUHFHSWRV�mHQFDUQDQ}��SDUD�GHGXFLU�GHVSX«V�GH�HOORV��FRQ�
VLGHUDGRV�\D�FRPR�SXUDV�DEVWUDFFLRQHV��REOLJDFLRQHV�GHO�
OHJLVODGRU�TXH�QR�WLHQHQ�DSR\R�HQ�QLQJ¼Q�WH[WR�FRQVWLWX�
FLRQDO�FRQFUHWR��(VWR�QR�HV�QL�VLTXLHUD�KDFHU�MXULVSUXGHQFLD�
GH�YDORUHV��VLQR�OLVD�\�OODQDPHQWH�VXSODQWDU�DO�OHJLVODGRU�R��
TXL]£V�P£V�DXQ��DO�SURSLR�SRGHU�FRQVWLWX\HQWH��ً���3RU�HVWD�
Y¯D�HV�FODUR�TXH�SRG¯D�HO�7&��FRQWUDVWDQGR�ODV�OH\HV�FRQ�
ORV�YDORUHV�DEVWUDFWRV�TXH�OD�&RQVWLWXFLµQ�HIHFWLYDPHQWH�
SURFODPD��HQWUH�ORV�FXDOHV�QR�HVW£��HYLGHQWHPHQWH��HO�GH�
OD�YLGD��SXHV�OD�YLGD�HV�DOJR�P£V�TXH�mXQ�YDORU�MXU¯GLFR}��
LQYDOLGDU�FXDOTXLHU�OH\�SRU�FRQVLGHUDUOD�LQFRPSDWLEOH�FRQ�
VX�SURSLR�VHQWLPLHQWR�GH�OD�OLEHUWDG��OD�LJXDOGDG��OD�MXVWLFLD�
R�HO�SOXUDOLVPR�SRO¯WLFR��/D�SUR\HFFLµQ�QRUPDWLYD�GH�ORV�
YDORUHV�FRQVWLWXFLRQDOPHQWH�FRQVDJUDGRV�FRUUHVSRQGH�DO�
OHJLVODGRU��QR�DO�MXH]��

/D�SROLWLFLGDG�FRPR�FULWHULR�HVSHF¯FR�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�
VH�VRODSD��HQ�DOJXQD�PHGLGD��FRQ�DTXHOORV�FULWHULRV�R�WLSRV�GH�DUJXPHQWRV�
KHUPHQ«XWLFRV�LQGLFDGRV�DO�HIHFWR�GH�H[FOXLU�VLJQLFDGRV��SRU�VX�LQFRQ�
JUXHQFLD�GH�SULQFLSLR�R�FRQ�UHVSHFWR�D�YDORUHV��DXQ�VL��HQ�VX�OLPLWDFLµQ��HVH�
WLSR�GH�UHVROXFLµQ��SRU�VX�QDWXUDOH]D�PHUDPHQWH�LQWHUSUHWDWLYD��QL�SXHGH��
QL�GHEH�VXSODQWDU�DO�OHJLVODGRU��
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/D� 67&� ��������� \D� UHIHULGD�� GHEH� FRQVLGHUDUVH�� DQWHV� TXH� RWUDV��
FRPR�H[SRQHQWH�HQ�OD�MXULVSUXGHQFLD�GHO�7&�GH�HVWD�FRQIXVLµQ�GH�W«FQLFDV�
WUDGLFLRQDOHV�\�FULWHULRV�HVSHF¯FRV�GH�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO����

'H�RWUD�SDUWH��VLQ�SHUGHU�GH�YLVWD�OD�SHFXOLDULGDG�GH�ORV�FULWHULRV�GH�
LQWHUSUHWDFLµQ�HQ�VXSXHVWRV�GH�FRQWURO�GHO�£PELWR�GH�GLVFUHFLRQDOLGDG�GHO�
*RELHUQR�DO�DGRSWDU�XQ�GHFUHWR�OH\��FRQ�RFDVLµQ�GH� OD�67&�����������
UHODWLYD�D�OD�H[SURSLDFLµQ�GHO�JUXSR�580$6$��VH�SXVLHURQ�GH�PDQLHVWR�
HOHPHQWRV�H[SUHVLYRV�GH�SROLWLFLGDG��QR�VROR�SRU�OR�TXH�DO�FRQWURO�GHO�SUH�
VXSXHVWR�KDELOLWDQWH�VH�UHHUH��VLQR�WDPEL«Q�HQ�XQD�SHUVSHFWLYD�RUJ£QLFD�
LQWHUQD�HQ�HO�SURSLR�7&��/D�LQWHUSUHWDFLµQ�GH�FRQIRUPLGDG�FRQ�OD�&(�GH�
DTXHOOD�UHJXODFLµQ��PHGLDQWH�HO�YRWR�GH�FDOLGDG�GH�VX�SUHVLGHQWH�WUDMR�XQ�
PRPHQWR�GH�WHQVLµQ�SRO¯WLFD�DO�FROHJLR�KDVWD�HQWRQFHV�LQXVLWDGR��

/XHJR��FRQ�HO�SDVR�GH�ORV�D³RV��HVD�WHQVLµQ�SRO¯WLFD�KD�YXHOWR�RFD�
VLRQDOPHQWH�D�UHYHUGHFHU��FRQ�RFDVLµQ�GH�HSLVRGLRV�GLYHUVRV��UHODWLYRV�D�OD�
LQWHUSUHWDFLµQ�GH�ODV�SUHYLVLRQHV�GH�OD�/27&��D�SURSµVLWR�GH�VX�UHQRYDFLµQ�
SRU�WHUFLRV��R�GH�OD�SUµUURJD�GH�VX�SUHVLGHQFLD��SRU�QR�UHIHULUVH�DO�LQWHQWR�
GH�SROLWL]DFLµQ�GH�OD�IXQFLµQ�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�P£V�FRQVSLFXR�
H�LQWHQVR�TXH��HQ�VX�WUD\HFWRULD��KD�SDGHFLGR�HO�7&����

3RU� OR� GHP£V�� HVWD� QRWD� GH� SROLWLFLGDG� SUHVHQWD� XQD� SRWHQFLDOLGDG�
LQ«GLWD��GH�IXWXUR�LQFLHUWR��FRPR�FO£XVXOD�FRPSUHQVLYD�GH�ORV�SULQFLSLRV�
HVWUXFWXUDOHV�UHODWLYRV��QR�WDQWR�D�OD�VDOYDJXDUGD��FRPR�D�OD�SRWHQFLDFLµQ��
GH�OD�FRPXQLGDG�QDFLRQDO�HVWDWDOPHQWH�DUWLFXODGD��SRU�GHFLUOR�D�OD�PDQHUD�
HQ�TXH��WRPDQGR�FRPR�VRSRUWH�OD�FO£XVXOD�GH�LGHQWLGDG�QDFLRQDO��OR�YLHQH�
GLFLHQGR�HO�7&)$��

(O�SRWHQFLDO�GH�HVD�FO£XVXOD��H[SUHVLYD�GH�OD�SROLWLFLGDG�HQ�OD�TXH�GHV�
FDQVD�OD�&RQVWLWXFLµQ��KD�FRPHQ]DGR�D�GHVSOHJDUVH��PHGLDQWH�LGHQWLFDFLµQ�
GH�SULQFLSLRV�GLUHFWLYRV�GH�OD�DFWXDFLµQ�FRQIRUPH�D�OD�&RQVWLWXFLµQ��WDOHV�
FRPR�HO�SULQFLSLR�GH�UHVSRQVDELOLGDG�SRU�OD�LQWHJUDFLµQ��

'LUHFWLYD�TXH�QR�VROR�VH�SUR\HFWD�HQ�OD�UHDUPDFLµQ�GH�OD�GLYLVRULD�
IXQFLRQDO��VLQR�TXH�FRPSRUWD�WDPEL«Q�XQD�IDFHWD�PDWHULDO��DEXQGDQGR�HQ�
OD�VDOYDJXDUGD�GH�XQ�P¯QLPR�GH�GHFLVLµQ�HVWDWDO��

�ܕ� &��-RV«�0l��/DIXHQWH�%DOOH��/D�MXGLFLDOL]DFLµQ��S�������HQ�GRQGH�VH�UHFXHUGD��FRPR�
SRVLEOH�UHIHUHQWH��XQ�FDVR�VLPLODU��HQ�HO�DVXQWR�1DDOLQ�Y��.LQJ��HƎXLFLDGR�SRU�HO�7ULEXQDO�
6XSUHPR�GH�0LQQHVRWD��

�ܖ� $�SURSµVLWR�GH�ODV�FXHVWLRQHV�RUJ£QLFDV��VH�UHPLWH�D�ODV�667&�����SRU�OR>�ܗ��������\������
TXH�VH�UHHUH�D�OD�WHQVLµQ�H[WUHPD�YROFDGD�VREUH�HO�7&�HQ�WRUQR�D�VX�SU£FWLFD�GH�FRQWURO�GH�
FRQVWLWXFLRQDOLGDG�VREUH�HO�UHQRYDGR�(VWDWXWR�GH�$XWRQRP¯D�GH�&DWDOX³D��D�OD�\D�UHIHULGD�
�ܙ������&67
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3.2.  En la perspectiva de la interpretación constitucional 
 dialógica y abierta

6H�WUDWD�DTX¯�GH�GDU�FXHQWD�GH�FULWHULRV�LQVWUXPHQWDOHV�DO�HIHFWR�GH�
LGHQWLFDU�HO�VHQWLGR�TXH�KD\D�GH�GDUVH�D�GLVSRVLFLRQHV�FRQVWLWXFLRQDOHV��
PHGLDQWH�LQYRFDFLµQ�DX[LOLDU�GH�XQRV�HVW£QGDUHV�H[WHUQRV�TXH��VLQ�FXHVWLR�
QDU�IRUPDOPHQWH�QL�GHVDWHQGHU�OD�H[LVWHQFLD�GH�XQ�SDU£PHWUR�FRQVWLWXFLRQDO��
SHUPLWH�HQULTXHFHU�VXV�FRQWHQLGRV�R�\�FRQWULEX\H�D�PRGXODU�VX�DOFDQFH��

(VWH�WLSR�GH�LQYRFDFLµQ�DO�GHUHFKR�FRPSDUDGR�VH�SURGXFH��GH�RUGLQDULR��
HQ�UHODFLµQ�FRQ�FDVRV�GL¯FLOHV��6XHOH�WUDWDUVH�GH�VXSXHVWRV�GH�FRQLFWR�HQWUH�
GHUHFKRV�IXQGDPHQWDOHV�\�RWURV�SULQFLSLRV�FRQVWLWXFLRQDOHV��FRQ�UHSHUFX�
VLµQ�SDUD�OD�YLGD��GLJQLGDG��OLEHUWDG�X�RWURV�YDORUHV�GH�UHOLHYH�VHPHMDQWH��

(V�OD�FRQVHFXHQFLD�GHO�HPSOHR�GH�XQ�P«WRGR�GH�FRPSDUDFLµQ�YDORUDWLYD�
R�P«WRGR�FRPSDUDWLYR��0«WRGR�GH�HPSOHR�UHJXODU��QR�VROR�HQ�PDWHULD�
GH�LQWHUSUHWDFLµQ�GH�GHUHFKRV�IXQGDPHQWDOHV��TXH�GHVGH�KDFH�\D�WLHPSR�
RSHUD�HQ�HO�SODQR�GH�OD�GRFWULQD�UHODWLYD�D�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��
FRPRف�TXLQWRق�HOHPHQWR�R�FULWHULR�LQWHUSUHWDWLYR�D�VXPDU�D�ORV��FXDWUR��
\D�WUDGLFLRQDOHV�GH�OD�WHWUDORJ¯D�VDYLJQ\DQD�GH�OD�LQWHUSUHWDFLµQ��OLWHUDO��
KLVWµULFR��VLVWHP£WLFR�\�WHOHROµJLFR�����

$UWLFXODFLµQ�SDUWLFXODUPHQWH�H[SO¯FLWD�GH�VX�SHUWLQHQFLD�H�LQGLFDFLµQ�
FRPR�FULWHULR�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�SXHGH�FRQVLGHUDUVH�OD�KDELOL�
WDFLµQ�FRQVWLWXFLRQDO�D�ORV�MXHFHV�SDUD�TXHف�SXHGDQ�WRPDU�HQ�FRQVLGHUDFLµQ�
HO�GHUHFKR�H[WUDƎHURق�DO�HIHFWR�GH�LQWHUSUHWDU�HO�FDW£ORJR�VXGDLFDQR�GH�
GHUHFKRV�IXQGDPHQWDOHV����

/D�QRUPDOLGDG�GH�HVWH�WLSR�GH�LQYRFDFLµQ�DX[LOLDU�GH�FULWHULRV�FRP�
SDUDWLYRV�HV�WDO�TXH��DXQ�HQ�DXVHQFLD�GH�UHJOD�KHUPHQ«XWLFD�VHPHMDQWH��VL�
HQ�XQ�FDVR�GL¯FLO�QR�VH�SURGXFH��SXHGH�PX\�ELHQ�VHU�PRWLYR�GH�FU¯WLFD��
WDQWR�P£V�MXVWLFDGD�HQ�OD�PHGLGD�HQ�TXH�OD�DUJXPHQWDFLµQ�TXH�VRVWHQJD�
HO�IDOOR��DXQ�VL�VH�FRPSDUWH��SXHGD�FRQVLGHUDUVH�FXHVWLRQDEOH��SRU�LQVX�
FLHQFLD�DFDVR�VXEVDQDEOH��GH�KDEHUVH�DQLPDGR�HO�7&�D�LOXVWUDUVH�D�OD�YLVWD�

�ܗ� $O�HIHFWR�VH�UHPLWH�D�3HWHU�+¦EHUOHف��*UXQGUHFKWVJHOWXQJ�XQG�*UXQGUHFKWVLQWHUSUHWDWLRQ�
LP�9HUIDVVXQJVVWDDW��=XJOHLFK�]XU�5HFKWVYHUJOHLFKXQJ�DOV�QHU�$XVOHJXQJVPHWKRGHق�
��������HQ�5HFKWVYHUJOHLFKXQJ�LP�.UDࠖIHOG�GHV�9HUIDVVXQJVVWDDWHV��0HWKRGHQ�XQG�,QKDOWH��
%HUO¯Q��'XQFNHU�	�+XPEORW��������SS����������WRGRV�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO»0ف�
8Q�FDW£ORJR�GH�SUREOHPDVق��HQ�5HYLVWD�GH�'HUHFKR�&RQVWLWXFLRQDO�(XURSHR��5H'&(������
������SS������ܚ��

�ܘ� 9HU�DUW¯FXOR����GH�OD�'HFODUDFLµQ�GH�GHUHFKRV�GH�OD�&RQVWLWXFLµQ�GH�6XG£LFD��
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GH� OD� GRFWULQD� FRQVWLWXFLRQDO� FRPSDUDGD�� GLVSRQLEOH� HQ� RWURV� HVSDFLRV�
MXULVSUXGHQFLDOHV����

$�HOOR�VH�VXPD�OD�DXWRUL]DGD�LUUDGLDFLµQ�LQWHUSUHWDWLYD��HQ�HO�PDUFR�GH�
ORV�FRPSURPLVRV�FRQYHQFLRQDOHV�GH�VXMHFLµQ�D�P¯QLPRV�FRPXQHV�GHQR�
PLQDGRUHV�HQ�PDWHULD�GH�GHUHFKRV�\�OLEHUWDGHV�IXQGDPHQWDOHV��GHO�&('+�
D�OD�&,'+��\�FRQ�UHVSHFWR�D�FRQFHUWDGRV�HVW£QGDUHV�GH�MXVWLFLD��FXDO�HV�HO�
FDVR�FRQ�OD�&3,��\��HQ�RWUD�SHUVSHFWLYD��\D�QR�VROR�OLPLWDWLYD��VLQR�WDPEL«Q�
VXVWLWXWLYD��GH�OD�DFWXDFLµQ�HVWDWDO��HQ�HO�WUDFWR�GH�ORV�SURFHVRV�GH�LQWHJUDFLµQ�
VXSUDQDFLRQDO��XQD�LQFLGHQFLD�GLUHFWD�GH�LQWHUSUHWDFLRQHV�DXWRUL]DGDV�TXH��
HQ� WDQWR�TXH�FODULFDQ�HO� VLJQLFDGR�GH� ODV�GLVSRVLFLRQHV� �FRPXQLWDULDV��
LQWHUSUHWDGDV��SDUWLFLSDQ�GH�VX�PLVPR�JUDGR�GH�HFDFLD��FRPR�UHIHUHQFLD�
LQWHUSUHWDWLYD�R�FRPR�QRUPD�GH�DSOLFDFLµQ�GLUHFWD�R�GH�HFDFLD�LQWHUSUHWDWLYD��

3RU�OR�GHP£V��HQ�HVRV�FRQWH[WRV�FRQYHQFLRQDOHV�LQVWLWXFLRQDOL]DGRV��
VLQ�SHUMXLFLR�GH�OD�FRPXQLGDG�GH�YDORUHV�\�SULQFLSLRV��OD�SOXUDOLGDG�GH�ORV�
RUGHQDPLHQWRV�FRQVWLWXFLRQDOHV�VLJXH�RSHUDQGR��QR�VROR�FRPR�UHDOLGDG�
SUHVXSXHVWD��VLQR�WDPEL«Q�FRPR�HOHPHQWRV�LQWHJUDQWHV�GHO�IRQGR�FRQV�
WLWXFLRQDO�GHO�TXH�VH�QXWUH�\�VREUH�HO�TXH�VH�SUR\HFWDQ�ORV�HVW£QGDUHV�\�
UHJXODFLRQHV�FRPXQHV��3XHV�ELHQ��HQ�HVH�FRQWH[WR��ELHQ�VH�SUDFWLTXH�HO�
P«WRGR�GH�OD�FRPSDUDFLµQ�YDORUDWLYD�R�ELHQ�VH�WUDWH�VROR�GH�OD�E¼VTXHGD�GH�
XQ�P¯QLPR�FRP¼Q�GHQRPLQDGRU��HOف�TXLQWRق�FULWHULR��GHVHPSH³D�XQ�SDSHO�
SDUWLFXODUPHQWH�GHVWDFDGR��<�GH�HVH�PRGR��DO�WLHPSR�TXH�VH�OHV�LOXVWUD�
VREUH�VX�HPSOHR��VH�DYDQ]D�HQ�OD�GHFDQWDFLµQ�GH�HVW£QGDUHV�TXH��FRQIRUPH�
D�ODV�UHJODV�FRQYHQFLRQDOHV�GH�DUWLFXODFLµQ��ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�
HVW£Q�OODPDGRV�D�FRQVLGHUDU��

&RQ�FDU£FWHU�JHQHUDO��SXHGH�GHFLUVH�TXH�OD�LQYRFDFLµQ�GHO�GHUHFKR�FRP�
SDUDGR�DOFDQ]D�SDUWLFXODU�IXHU]D�DUJXPHQWDWLYD�FXDQGR�HVD�GRFWULQD�FRQVWL�
WXFLRQDO�DMHQD�VH�KD�SRGLGR�JHVWDU�HQ�UHODFLµQ�FRQ�VXSXHVWRV�R�D�SURSµVLWR�
GH�GLVSRVLFLRQHV�FRPXQHV��3XHV��HQ�WDO�FDVR��OD�GRFWULQD�VHQWDGD�HQ�DTXHOODV�
GHFLVLRQHV�DMHQDV�SXHGH�PX\�ELHQ�FRQWULEXLU�D�VRVWHQHU�OD�SURSLD�UHVSXHVWD��

���� 3RU�OR�TXH�D�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�HVSD³ROD�VH�UHHUH��HV�QRWRULR�TXH��VLQ�SHU�
MXLFLR�GH�OD�FRUUHFWD�HVWLPDFLµQ�GHO�UHFXUVR�GH�DPSDUR�UHVXHOWR�PHGLDQWH�67&�����������
QR�KXELHVHQ�HVWDGR�GH�P£V�RWUDV�UD]RQHV�UHODWLYDV�D�OD�UD]RQDELOLGDG�\�SURSRUFLRQDOLGDG�GH�
OD�VXEVXQFLµQ�GH�ORV�KHFKRV�HQ�HO�WLSR�SHQDO�\�HQ�VX�SURSLD�DSOLFDFLµQ�SRU�SDUWH�GH�OD�6DOD�
�l�GHO�76��

� $O�HIHFWR��XQD�LOXVWUDFLµQ�FRPSDUDWLVWD�KXELHVH�SRGLGR�FRQWULEXLU�D�WUDVFHQGHU�GHO�SDUWLFX�
ODULVPR�SURYLQFLDQR��SRU�QR�KDEHUVH�DVRPDGR�FRQ�GHFLVLµQ�D�ODV�RQWHUDV�GHO�RUGHQDPLHQWR�
HVSD³RO��GH�OD�GHFLVLµQ��F��D�SURSµVLWR��D�VLPSOH�W¯WXOR�GH�UHIHUHQFLD��-RV«�-XDQ�0RUHVR��
/D�&RQVWLWXFLµQ��PRGHOR�SDUD�DUPDU��0DGULG�0DUFLDO�3RQV��������SS������������
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(Q�HO�GHVHPSH³R�GH�VX�IXQFLµQ�LQWHUSUHWDWLYD��HO�VXSUHPR�LQW«USUHWH�
GH�OD�&RQVWLWXFLµQ�QDFLRQDO�DVXPH��HQ�WDOHV�FDVRV��H[LJHQFLDV�GH�SULQFLSLR�
TXH��H[SOLFLWDGDV�R�QR�HQ�HO�WH[WR�GH�OD�&RQVWLWXFLµQ�QDFLRQDO��SRGU¯DQ�
LU�GH�OD�LQWHUSUHWDFLµQ�GH�FRQIRUPLGDG�D�OD�LQDSOLFDFLµQ�GH�GLVSRVLFLRQHV�
QDFLRQDOHV��DXQ�GH�UDQJR�FRQVWLWXFLRQDO��PHGLDQGR�HO�SODQWHDPLHQWR��HQ�VX�
FDVR��GH�FXHVWLRQHV�SUHMXGLFLDOHV�GH�LQWHUSUHWDFLµQ�\�R�YDOLGH]�DO�7ULEXQDO�
GH�-XVWLFLD�GH�OD�8(��SRU�SDUWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO����

(O�SUREOHPD�SXHGH�HVWDU�HQ�ORV�FDVRV�GH�GHVFRQRFLPLHQWR�R�FRQIXVLµQ�
FRQ�UHVSHFWR�DO�IXQGDPHQWR�FRQVWLWXFLRQDO�\�DO�DOFDQFH�GH�ORV�IDOORV�HQ�
ORV�TXH�SXGR�KDEHUVH�VHQWDGR�HVD�GRFWULQD��<�WDO�SXGR�VHU�HO�FDVR��SRU�OR�
TXH�DO�7&�VH�UHHUH��FRQ�RFDVLµQ�GHO�FRQWURO�SUHYLR�GH�FRQVWLWXFLRQDOLGDG�
GHO�SUR\HFWDGR�\�QR�QDWR�7UDWDGR�&RQVWLWXFLRQDO�GH�OD�8QLµQ�(XURSHD��
PHGLDQWH�'HFODUDFLµQ�GHO�7&ܓ����������

4XH�HQWUH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�R��\�VXSUHPRV�\�HO�7-8(�
SHUVLVWD�OD�GLVFUHSDQFLD�D�SURSµVLWR�GHO�DOFDQFH�GH�HVWD�H[LJHQFLD�GH�LQWHJUD�
FLµQ��FRQ�DSR\R�UHFLHQWH�HQ�OD�\D�UHIHULGD�FO£XVXOD�GH�LGHQWLGDG�QDFLRQDO���
QR�FXHVWLRQD�OD�H[LVWHQFLD�PLVPD�GH�XQ�HQFXDGUDPLHQWR�LXVFRPXQLWDULR�
GH�VX�IXQFLµQ�LQWHUSUHWDWLYD�FRQ�IXQGDPHQWR�FRQVWLWXFLRQDO��P£V�R�PHQRV�
H[SOLFLWDGR�HQ�HO�WH[WR�GH�OD�UHVSHFWLYD�&RQVWLWXFLµQ����GH�XQD�DSHUWXUD�
FRQVWLWXFLRQDO�GH�VHPHMDQWH�DOFDQFH��

�ܐ� 3RU� OR�TXH�DO�7&�HVSD³RO�VH�UHHUH�HVD�KLSµWHVLV�VH�KD�KHFKR�UHDOLGDG��PHGLDQWH�$XWR�
SHQGLHQWH�GH�UHVSXHVWD�����GH�IHEUHUR�GH�������DQWH�HO�7ULEXQDO�GH�-XVWLFLD�GH�OD�8QLµQ�
(XURSHD��7-8(���

�ܑ� 3DUD�OD�YDORUDFLµQ�FU¯WLFD�GH�OD�SHUWLQHQFLD�GH�XQD�LQYRFDFLµQ�WDO��QR�HQ�V¯�PLVPD��VLQR�HQ�
DWHQFLµQ�D�OR�LPSUHFLVR�\�HTX¯YRFR�GH�VX�LPSUHFLVD�DOXVLµQ�D�OD�GRFWULQD�GH�RWURV�WULEXQDOHV�
FRQVWLWXFLRQDOHV��SRU�OR�TXH�D�OD�KLSRW«WLFD�RSRVLFLµQ�GH�O¯PLWHV�¼OWLPRV�D�OD�DSOLFDFLµQ�
SUHIHUHQWH�GHO�GHUHFKR�GH� OD�8QLµQ�HQ�HO� £PELWR� FRQVWLWXFLRQDO� LQWHUQR� VH� UHHUH��PH�
SHUPLWR� UHPLWLU� D�PL� FU¯WLFD� FRQWULEXFLµQ� �D�8QLµQ�(XURSHD/ف� �HQف FRQVWLWXFLµQق� \� OD�
&RQVWLWXFLµQ�HVWDWDO�HQ��HVSHUD��GH�UHIRUPDVق���HQ�$��/µSH]�&DVWLOOR��HW�DO���&RQVWLWXFLµQ�
HVSD³ROD�\�&RQVWLWXFLµQ�HXURSHD��)RUR�1R����0DGULG��&(&ܔ������

�ܒ� 'HO�IXQGDPHQWR�FRQVWLWXFLRQDO�GH�OD�LQWHJUDFLµQ�VXSUDQDFLRQDO�PH�KH�RFXSDGR��UHLWHUDGD�
PHQWH��\D�GHVGH�PL�&RQVWLWXFLµQ�H�LQWHJUDFLµQ��0DGULG��&(&������ܕ
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,9��� <�XQ�DSXQWH�ΘQDO�VREUH�OD�SHUHQWRULD�WDUHD�GH�
� � SHUΘODU�HO�DOFDQFH�GH�OD�IXQFL´Q�GHO�7&�FRPR�
  “supremo intérprete” de la Constitución en la 
  comunidad, extendida y abierta, de sus intérpretes.

+DQ�WUDQVFXUULGR�\D�FDVL�FXDUHQWD�D³RV�GHVGH�TXH��FRQ�OD�IXHU]D�SURSLD�
GHO�VORJDQ��VH�DQXQFLDUD�OD�VRFLHGDG�DELHUWD�GH�ORV�LQW«USUHWHV�FRQVWLWX�
FLRQDOHV����

<�GH�FXDQWR�TXHGD�H[SXHVWR��UHVXOWD�OD�SDWHQWH�FRQUPDFLµQ�GH�TXH�OD�
LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�HV�XQD�WDUHD�HQ�FX\R�GHVHPSH³R�HO�7&�VH�YH�
DFRPSD³DGR��HQ�SDUWLFXODU��SRU�HO�OHJLVODGRU�\�SRU�ORV�µUJDQRV�MXULVGLFFLR�
QDOHV�RUGLQDULRV��<�HQ�FX\D�UHDOL]DFLµQ�HVW£�OODPDGR�D�WRPDU�HQ�FRQVLGH�
UDFLµQ��PHGLDWD�R�LQPHGLDWDPHQWH��OD�MXULVSUXGHQFLD�GH�RWURV�WULEXQDOHV�
FRQVWLWXFLRQDOHV�\��VREUH�WRGR��OD�GH�DTXHOORV�VXSUHPRV�LQW«USUHWHV�TXH��
HQ�ORV�DJPHQWDULRV�HVSDFLRV�GH�FRQVWLWXFLRQDOLVPR�LQ�बHUL��\D�UHIHULGRV��VL�
QR�GHWHUPLQDQ�R�HQFXDGUDQ��OLPLWDQ�R��DO�PHQRV��PRGXODQ��HO�GHVHPSH³R�
GH�VX�HVSHF¯FD�IXQFLµQ�MXULVGLFFLRQDO��

(Q�FXDQWR�DO�GL£ORJR�FRQ�ORV�RWURV�LQW«USUHWHV�QDFLRQDOHV��VROR�GRV�
DSXQWHV��XQR�D�SURSµVLWR�GH�ORV�O¯PLWHV�D�ORV�TXH�HO�OHJLVODGRU�VH�KD\D�GH�
VXMHWDU��\�RWUR�UHODWLYR�D�VX�FRQFXUUHQWH�GHVHPSH³R�GH�OD�MXULVGLFFLµQ�FRQ�
ORV�µUJDQRV�GHO�SRGHU�MXGLFLDO��

(Q�UHODFLµQ�FRQ�OD�FRQGLFLµQ�GH�LQW«USUHWH�FRQVWLWXFLRQDO�TXH�FRUUHV�
SRQGH�DVXPLU�DO�OHJLVODGRU��HQ�OD�MXULVSUXGHQFLD�GHO�7&�HVSD³RO��VH�KD�LP�
SXHVWR�OD�WHVLV�GH�TXH�DO�PLVPR�OH�HVWDU¯D�YHGDGR�LPSRQHUف�HO�VHQWLGR�¼QLFR��
HQWUH�ORV�YDULRV�SRVLEOHV��TXH�GHED�DWULEXLUVH�D�XQ�GHWHUPLQDGR�FRQFHSWR�
R�SUHFHSWR�GH�OD�&RQVWLWXFLµQ��SXHV�DO�UHGXFLU�ODV�GLVWLQWDV�SRVLELOLGDGHV�R�
DOWHUQDWLYDV�GHO�WH[WR�FRQVWLWXFLRQDO�D�XQD�VROD��FRPSOHWD�GH�KHFKR�OD�REUD�
GHO�SRGHU�FRQVWLWX\HQWH�\�VH�VLW¼D�IXQFLRQDOPHQWH�HQ�VX�SODQRق����

'H� OD� SUREOHP£WLFD� FRQFXUUHQFLD�� FRQ�RFDVLµQ�GH� OD� LQWHUSUHWDFLµQ�
FRQVWLWXFLRQDO��GH�ODV�MXULVGLFFLRQHV�GHO�7&�\�GH�ORV�µUJDQRV�MXULVGLFFLRQDOHV�
RUGLQDULRV��VH�KD�GHMDGR�\D�QRWLFLD�VXFLHQWHV�S£JLQDV�DWU£V��/D�QRUPDOL]DFLµQ�

�ܓ� &��3HWHU�+¦EHUOHف��'LH�RHQH�*HVHOOVFKD�GHU�9HUIDVVXQJVLQWHUSUHWHQق�����9HUف�\����
IDVVXQJVLQWHUSUHWDWLRQ�DOV�¸HQWOLFKHU�3UR]HVV��(LQ�3OXUDOLVPXVNRQ]HSWق���������HQ�,'LH�
9HUIDVVXQJ�GHV�3OXUDOLVPXV��$WKHQ¦XP��.¸QLJVWHLQ���������SSف��WRGRV�\�SULQFLSLRVً»0ف�
����ܚ��

�ܔ� 67&����������)-����\��HQWUH�RWUDV��67&��������ܒ�-(����
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LQVWLWXFLRQDO�HQ�XQ�VLVWHPD�FRQVWLWXFLRQDO�DVHQWDGR�WLHQH�DQWH�V¯�HO�UHWR�GH�
UHFRQRFHU�TXH��SRU�VX�UHOHYDQFLD��OD�WDUHD�GHO�7&�QR�SXHGH�GHMDUVH�OOHYDU��
DO�KLOR�GH�OD�LUUDGLDFLµQ�FRQVWLWXFLRQDO�HQ�HO�FRƎXQWR�GHO�RUGHQDPLHQWR��
SRU�XQ�LQIDQWLOLVPR�DFWLYLVWD�\�FRQWUDSURGXFHQWH�SXHVWR�TXH��DO�WLHPSR�
TXH�VH�LQYDGHQ�HVSDFLRV�UHVHUYDGRV�D�OD�MXULVGLFFLµQ�RUGLQDULD��VH�GHMD�GH�
FXOWLYDU�HO�FDPSR�SURSLR�\�VH�VLHPEUD� OD�GXGD�VREUH� OR� LQGLFDGR�GH�VX�
DERQR�MXULVSUXGHQFLDO��

<��SRU�¼OWLPR��SRU�OR�TXH�DO�GL£ORJR�H[WHUQR�VH�UHHUH��VLPSOHPHQ�
WH�VH�KD�GH�UHFRUGDU�TXH�DTX¯�QR�VH�WUDWD�\D�VROR�GH�GHOLPLWDU�HO�FDPSR�
GH�DFWXDFLµQ��VLQR�GH�DOJR�P£V��4XH�GH�OR�TXH�VH�WUDWD�HV��QDGD�PHQRV��
TXH�GH�GLOXFLGDU�HO�SDSHO�D�GHVHPSH³DU�HQ�XQ�HVSDFLR�FRQVWLWXFLRQDO�HQ�
FRQVWUXFFLµQ� HQ� HO� TXH� VH�KDFH� LPSHULRVR� FRPSHQVDU� ODV� OLPLWDFLRQHV��
FRQ�OD�GHFLGLGD�YROXQWDG�GH�VHU�XQ�DFWLYR�SDUW¯FLSH�HQ�ORV�GHEDWHV�GH�HVD�
VXSHUSXHVWD�FRPXQLGDG�GH�ORV�LQW«USUHWHV�HQ�OD�TXH�XQ�7&�TXH�PHUH]FD�
HVH�W¯WXOR�QR�SXHGH�OLPLWDUVH�D�VHU�XQD�VLPSOH�FRUUHD�GH�WUDQVPLVLµQ��DG�
LQWUD�� GH� ORV� HVW£QGDUHV� \�SDU£PHWURV�GH� LQWHUSUHWDFLµQ� HVWDEOHFLGRV� LQ�
IRUR�H[WHUQR��





Consolidación de la
justicia constitucional

en un Estado social y
democrático de derecho

Mag. Patricio Pazmiño Freire,
presidente de la Corte Constitucional de Ecuador



Mag. Patricio Pazmiño Freire
/LFHQFLDGR�HQ�'HUHFKR�SRU�OD�8QLYHUVLGDG�&HQWUDO�GHO�(FXDGRU��FRQ�PDHVWU¯D�

HQ�'HUHFKR�&RQVWLWXFLRQDO�SRU�OD�8QLYHUVLGDG�GH�9DOHQFLD��(VSD³D��+D�VLGR�SUH�
VLGHQWH�GH�OD�SULPHUD�&RUWH�&RQVWLWXFLRQDO��YRFDO�GHO�H[�7ULEXQDO�&RQVWLWXFLRQDO��
SUHVLGHQWH�\�MXH]�FRQVWLWXFLRQDO�GH�OD�&RUWH�&RQVWLWXFLRQDO�SDUD�HO�SHU¯RGR�GH�
WUDQVLFLµQ��GLUHFWRU�QDFLRQDO�GH�&RQVXOWRU¯D�/HJDO��3URFXUDGXU¯D�*HQHUDO�GHO�
(VWDGR��GLUHFWRU�JHQHUDO�GHO�&HQWUR�GH�'HUHFKRV�(FRQµPLFRV�\�6RFLDOHV�
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4XLVLHUD�LQLFLDU�HVWD�FKDUOD�VDOXGDQGR�D�ORV�RUJDQL]DGRUHV�\�D�WRGRV�
ORV�DVLVWHQWHV�D�HVWH�HQFXHQWUR�LQWHUQDFLRQDO�VREUH�HO�SUHVHQWH�\�
IXWXUR�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�HQ�QXHVWUR�FRQWLQHQWH�

(O�WHPD�TXH�QRV�FRQYRFD��FRPR�VH�KD�YLVWR�D�OR�ODUJR�GH�HVWDV�MRUQDGDV��
WLHQH�XQD�HQRUPH�WUDVFHQGHQFLD�SRO¯WLFD�\�VRFLDO�\�WLHQH�TXH�YHU�FRQ�XQD�
GLVFXVLµQ�P£V�GH�IRQGR�VREUH� ODV�SRWHQFLDOLGDGHV�GHO�FDPELR�FRQVWLWX�
\HQWH�FRPR�FDPLQR�SDUD�OD�VROXFLµQ�GH�OD�FULVLV�SRO¯WLFD�TXH�YLYH�QXHVWUR�
FRQWLQHQWH�\�DOJXQRV�RWURV�SD¯VHV�GHO�PXQGR��

(VSHF¯FDPHQWH�PH�JXVWDU¯D�KDEODUOHV�GHO�SURFHVR�GH�FRQVWUXFFLµQ�GH�
ODV�FRQGLFLRQHV�GH�SRVLELOLGDG�GH�OD�GHPRFUDFLD�FRQVWLWXFLRQDO�HQ�QXHVWUR�
FRQWLQHQWH��D�SDUWLU�GH�OD�IRUPXODFLµQ�GH�XQD�SUHJXQWD�PX\�VHQFLOOD��

�&X£O�HV�HO�SDSHO�TXH�FXPSOH�R�GHEH�FXPSOLU�OD�MXVWLFLD�FRQVWLWXFLR�
QDO�HQ�HO�SURFHVR�GH�FRQVROLGDFLµQ�GH�ODV�QXHYDV�GHPRFUDFLDV�HQ�QXHVWUR�
VXEFRQWLQHQWH"

3DUD�LQWHQWDU�UHVSRQGHUOD�PH�JXVWDU¯D�SDUDDVHDU�D�XQ�MXULVWD�QRUWHD�
PHULFDQR�PX\�FRQRFLGR��%UXFH�$FNHUPDQ��HO�MXULVWD�DO�TXH�PH�UHHUR��DO�
TXH�HVWR\�VHJXUR�WRGRV�XVWHGHV�VHJXUDPHQWH�KDQ�OH¯GR��DQWH�XQD�SUHJXQWD�
SDUHFLGD�D�OD�TXH�\R�DTX¯�KH�SODQWHDGR��QRV�GLFH�TXH�HQWH�D�OD�REMHFLµQ�
FRQWUDPD\RULWDULD�TXH�VH�SRSXODUL]µ�HQ�(VWDGRV�8QLGRV�GHVGH�QDOHV�GHO�
VLJOR���\�TXH�WUDVFHQGLµ�WRGDV� ODV�RQWHUDV� LGHROµJLFDV�\�WHµULFDV�� OD�
UHVSXHVWD�VREUH�HO�SDSHO�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�\�OD�OHJLWLPLGDG�GHO�
FRQWURO�FRQVWLWXFLRQDO�GHSHQGHQ�GHO�PRGHOR�GH�GHPRFUDFLD�FRQVWLWXFLRQDO�
HQ�OD�TXH�QRV�VLWXHPRV��

'H�DFXHUGR�FRQ�HVWH�DXWRU��H[LVWHQ�WUHV�WLSRV�GH�GHPRFUDFLDV�FRQV�
WLWXFLRQDOHV�HQ�OD�DFWXDOLGDG��ODV�GHPRFUDFLDV�PRQLVWDV��ODV�GHPRFUDFLDV�
GXDOLVWDV�\�ODV�GHPRFUDFLDV�IXQGDPHQWDOLVWDV��&RPR�XVWHGHV�ELHQ�VDEHQ��ORV�
SD¯VHV�TXH�VLJXHQ�HO�SULPHU�PRGHOR��WDPEL«Q�FRQRFLGRV�FRPR�GHPRFUDFLDV�
UHSUHVHQWDWLYDV��HVW£Q�FRQVWUXLGRV�LQVWLWXFLRQDOPHQWH�VREUH�OD�LGHD�GH�TXH�
OD�GHPRFUDFLD�HV�HO�JRELHUQR�GH�ORV�UHSUHVHQWDQWHV�GHO�SXHEOR��TXLHQHV�SRU�
HVD�UD]µQ�WLHQHQ�OD�FDSDFLGDG�DEVROXWD�GH�GLFWDUVH�ODV�QRUPDV�\�UHJODV�TXH�
FRQVLGHUHQ�VLQ�TXH�HVW«Q�VXMHWRV�D�QLQJ¼Q�O¯PLWH��

7DPEL«Q�FRQRFHQ�XVWHGHV�TXH�KD\�GHPRFUDFLDV�GXDOLVWDV�GRQGH�OD�IXHU]D�
YLQFXODQWH�GH�ODV�GHFLVLRQHV�GH�ODV�PD\RU¯DV�QR�WLHQH�HO�DOFDQFH�TXH�WLHQHQ�
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HQ�ODV�GHPRFUDFLDV�UHSUHVHQWDWLYDV�FO£VLFDV��(Q�HVWH�WLSR�GH�UHJ¯PHQHV�QR�
HV�WDQ�VHQFLOOR�GHWHUPLQDU�XQD�UHJOD�GH�VXSUHPDF¯D�DEVROXWD�GHO�SULQFLSLR�
PD\RULWDULR��VLQR�TXH�KD\�TXH�VHU�P£V�SUXGHQWHV�D�OD�KRUD�GH�UHVSRQGHU��

(Q�HVWH�WLSR�GH�(VWDGRV�KD\�TXH�GLVWLQJXLU�HQWUH�DTXHOODV�QRUPDV�H[�
SHGLGDV�GLUHFWDPHQWH�SRU�HO�SXHEORظ�TXH�HQ�HVWH�PRGHOR�VRQ�WRWDOPHQWH�
LQWDQJLEOHV�\�QR�VRQ�REMHWR�GH�QLQJ¼Q�FRQWURO�SRU�SDUWH�GH�ORV�MXHFHV�R�
FXDOTXLHU�RWUR�SRGHU�GHO�(VWDGRظ�GH�DTXHOODV�H[SHGLGDV�SRU�ORV�SRGHUHV�
FRQVWLWXLGRV�TXH�WLHQHQ�SRWHVWDG�QRUPDWLYD�TXH�QR�VRQ�HQ�DEVROXWR��TXH�
��VRQ�\�GHEHQ�VHU�REMHWRظGH�DFXHUGR�FRQ�ORV�GHIHQVRUHV�GH�HVWH�PRGHORظ
GH�FRQWURO�SRU�SDUWH�GH�ORV�MXHFHV�

)LQDOPHQWH��ORV�GHIHQVRUHV�GHO�OODPDGR�IXQGDPHQWDOLVPR�FRQVWLWXFLR�
QDO�FRQVLGHUDQ�TXH�D�SHVDU�GH�OD�HQRUPH�UHOHYDQFLD�GHO�SULQFLSLR�GHPRFU£�
WLFR��QL�HO�SXHEOR�GLUHFWDPHQWH�QL�PXFKR�PHQRV�VXV�UHSUHVHQWDQWHV�VRQ�
WRWDOPHQWH�OLEUHV�H�LUUHVSRQVDEOHV�D�OD�KRUD�GH�GLFWDU�ODV�UHJODV�VRFLDOHV��\�
TXH�SRU�OR�WDQWR�KD\�DOJR�TXH�HVW£�SRU�HQFLPD�GH�OD�GHPRFUDFLD�TXH�HV�OD�
GLJQLGDG�KXPDQD�UHSUHVHQWDGD�HQ�ORV�GHUHFKRV�IXQGDPHQWDOHV��

3DUD�TXLHQHV�FUHHQ�HQ�HVWH�PRGHOR�WDQWR�HO�SXHEOR�FRPR�ORV�OHJLVODGR�
UHV��\�SRU�VXSXHVWR�ORV�JRELHUQRV�GH�WXUQR��HVW£Q�VXMHWRV�D�FLHUWRV�O¯PLWHV�
PDWHULDOHV�HVWDEOHFLGRV�HQ�OD�&RQVWLWXFLµQ��O¯PLWHV�TXH�VH�PDWHULDOL]DQ�HQ�OD�
REOLJDFLµQ�GH�SURPRFLµQ��UHVSHWR�\�JDUDQW¯D�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

(V�REYLR�HQWRQFHV�TXH�OD�DVXQFLµQ�GH�XQD�X�RWUD�WHRU¯D�WUDH�LPSRUWDQWHV�
FRQVHFXHQFLDV�D� OD�KRUD�GH�GHQLU�HO�DOFDQFH�GHO�FRQWURO�FRQVWLWXFLRQDO�
\� OD� FDOLGDG�GH�GHPRFUDFLD� FRQVWLWXFLRQDO�TXH� WHQJDPRV��6L� DVXPLPRV�
FRPR�QXHVWUDV�ODV�WHVLV�PRQLVWDV�HOOR�LQGLFDU¯D�TXH�QR�KD\�DXWRULGDG�P£V�
LPSRUWDQWH�TXH�HO�SDUODPHQWR�GHPRFU£WLFDPHQWH�HOHJLGR�\�TXH�ORV�WULEX�
QDOHV�R�FRUWHV�FRQVWLWXFLRQDOHV�R�ELHQ�QR�GHEHU¯DQ�H[LVWLU�R�HQ�WRGR�FDVR�
VROR�GHEHU¯DQ�WHQHU�FRPSHWHQFLDV�SDUD�DVHJXUDU�\�JDUDQWL]DU�HO�YRWR�\�OD�
SDUWLFLSDFLµQ�SRO¯WLFD�GH�ORV�FLXGDGDQRV�\�FRQFUHWDPHQWH�GH�ODV�PLQRU¯DV�
SRO¯WLFDV��

6L�VRPRV�GXDOLVWDV�REYLDPHQWH�TXH�DFHSWDPRV�HO�URO�LPSRUWDQWH�GH�ORV�
WULEXQDOHV�FRQVWLWXFLRQDOHV�FRPR�JDUDQWHV�GH�OD�HFDFLD�GH�ODV�GHFLVLRQHV�
GHO�SXHEOR�UHVSHFWR�GH�ODV�DFFLRQHV�GHO�JRELHUQR�\�GHP£V�IXQFLRQHV�GHO�
(VWDGR��0LHQWUDV�TXH�VL�QRV�FRQVLGHUDPRV�IXQGDPHQWDOLVWDV�FRQVWLWXFLR�
QDOHV�QXHVWUR�FRPSURPLVR�FRQ�OD�GHPRFUDFLD�\�VXV�SURFHGLPLHQWRV�GHEH�
VHU�\�HV�PX\�JUDQGH��SHUR�PD\RU�GHEH�VHU�QXHVWUD�REOLJDFLµQ�\�QXHVWUD�
UHVSRQVDELOLGDG�FRQ�OD�&RQVWLWXFLµQ�\�FRQ�ORV�GHUHFKRV�IXQGDPHQWDOHV��
HQ�OR�TXH�VH�GHQRPLQD�ODV�GHPRFUDFLDV�VXVWDQFLDOHV�
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&RPR�HV�ELHQ�FRQRFLGR�GH�WRGRV��HVWD�GLVFXVLµQ�HVWXYR�HQ�YLJHQFLD�
GXUDQWH�PXFKRV�D³RV�HQ�(VWDGRV�8QLGRV��SHUR�KD�LGR�VLHQGR�VXSHUDGD�FRQ�
HO�DXJH�GHO�QXHYR�FRQVWLWXFLRQDOLVPR�HVSHFLDOPHQWH�HQ�(XURSD�\�$P«ULFD�
/DWLQD��SHUR�SRU�VXSXHVWR�WDPEL«Q�HQ�ORV�SD¯VHV�DQJORSDUODQWHV�\�QµUGLFRV�

&LHUWDPHQWH�KD�VLGR�HO�FRQVWLWXFLRQDOLVPR�ODWLQRDPHULFDQR�GH�ORV�¼O�
WLPRV����D³RV�HO�TXH�KD�GDGR�PD\RUHV�\�PHMRUHV�DUJXPHQWRV�SDUD�VXSHUDU�
OD�OODPDGD�GLFXOWDG�FRQWUDPD\RULWDULD��

(O�QXHYR�FRQVWLWXFLRQDOLVPR�GH�QXHVWUD�UHJLµQ�\�HVSHFLDOPHQWH�ODV�WUHV�
¼OWLPDV� FRQVWLWXFLRQHV�� �ODV�GH�%ROLYLD��9HQH]XHOD� \�(FXDGRU��� WLHQHQ� OD�
HQRUPH�YLUWXG�GH�KDEHU�FRQVHJXLGR�OR�LPSRVLEOH��OD�FXDGUDWXUD�GHO�F¯UFXOR��
XQ�PRGHOR�TXH�FRPELQD�YLUWXRVDPHQWH�ODV�YHQWDMDV�GHO�GXDOLVPR�FRQVWLWX�
FLRQDO�FRQ�OR�PHMRU�GHO�IXQGDPHQWDOLVPR��DO�JDUDQWL]DU�OD�YDOLGH]�\�HFDFLD�
GH�ODV�GHFLVLRQHV�GHPRFU£WLFDV��PHGLDQWH�OD�PRYLOL]DFLµQ�FRQVWDQWH�GHO�SRGHU�
FRQVWLWX\HQWH�SRSXODU�\�FRQVXOWDV�HFXHQWHV�DO�SXHEOR�VREUH�ODV�GHFLVLRQHV�
P£V�LPSRUWDQWHV�GH�OD�SRO¯WLFD��MXQWR�FRQ�OD�VXSUHPDF¯D�LQGLVFXWLGD�GH�ORV�
GHUHFKRV��$V¯�HO�FRQVWLWXFLRQDOLVPR�ODWLQRDPHULFDQR�RWRUJD�XQ�LPSRUWDQWH�
URO�D�OD�LGHD�IXQGDPHQWDOLVWD�GH�ORV�GHUHFKRV�FRPR�O¯PLWHV�GHO�SRGHU��VLQ�
GHVFXLGDU�HO�FRPSURPLVR�HVHQFLDO�\�SULRULWDULR�FRQ�OD�UHFXSHUDFLµQ��SUR�
IXQGL]DFLµQ�\�YLJHQFLD�GH�OD�GHPRFUDFLD�TXH�VH�PDWHULDOL]D�HQ�OD�LGHD�GH�OD�
GHPRFUDFLD�GHOLEHUDWLYD�\�SDUWLFLSDWLYD�\�HQ�OD�GHYROXFLµQ�GHO�SRGHU�FRQV�
WLWX\HQWH�DO�SXHEOR�VREHUDQR�D�WUDY«V�GHO�XVR�HFXHQWH�GH�ORV�PHFDQLVPRV�
GH�GHPRFUDFLD�GLUHFWD�TXH�UHFRQRFHQ�ODV�FRQVWLWXFLRQHV�GH�OD�UHJLµQ�

3HUR�HV�HYLGHQWH�TXH�HVWH�LPSRUWDQW¯VLPR�DYDQFH�WHµULFR�QR�VHU¯D�P£V�
TXH�OHWUD�PXHUWD�VL�QR�VH�JDUDQWL]D�UHDOPHQWH�OD�HFDFLD�UHDO�GH�OD�&RQVWL�
WXFLµQ�SDUD�OR�FXDO�VH�UHTXLHUH�GH�OD�H[LVWHQFLD�GH�XQD�MXVWLFLD�\�GH�XQ�MXH]�
FRQVWLWXFLRQDO�IXHUWH�\�SRO¯WLFDPHQWH�FRPSURPHWLGR�FRQ�ORV�P£V�G«ELOHV�
\�ORV�P£V�QHFHVLWDGRV�

3HUR�ODV�QRUPDV�\�HO�GHUHFKR�HQ�JHQHUDO�QR�VH�MXVWLFDQ�SRU�V¯�VRODV��QL�VX�
VROD�H[LVWHQFLD�R�PHQFLµQ�MXVWLFDQ�ODV�DFFLRQHV�GH�ORV�RSHUDGRUHV�MXU¯GLFRV��
HV�QHFHVDULR�UHVSRQGHU�D�OD�SUHJXQWD�GH��3RU�TX«�VH�REHGHFH�DO�GHUHFKR"

<�OD�UHVSXHVWD�WDPEL«Q�HV�FODUD��HO�GHUHFKR�HV�\�GHEH�VHU�REHGHFLGR��QR�
SRUTXH�HVW«�YLJHQWH��VLQR�SRUTXH�VXV�UHJODV�HVW£Q�UHODFLRQDGDV�\�YLQFXODGDV�D�
OD�FRQVHFXFLµQ�GH�XQ�Q�XOWHULRU��TXH�HV�OD�SOHQD�UHDOL]DFLµQ�GH�OD�GLJQLGDG�
KXPDQD�\�GH�OD�QDWXUDOH]D��SXHV�VL�HO�GHUHFKR�QR�HVW£�FRQIRUPH�FRQ�HVWRV�
SULQFLSLRV�QR�VHU£�MDP£V�GHUHFKR��SHUR�HVD�YLQFXODFLµQ�QR�HV�PHWD¯VLFD�
VLQR�HVWULFWDPHQWH�HPS¯ULFD��\�HQ�HVH�VHQWLGR�D�ORV�MXHFHV��FDQFHUEHURV�GH�
HVWH�QXHYR�JDUDQWLVPR�FRQVWLWXFLRQDO�QRV�HV�DSOLFDEOH�OD�FU¯WLFD�TXH�KDFH�
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\D�WDQWRV�D³RV�KLFLHUDQ�0DU[�\�(QJHOV�D�ORV�KHJHOLDQRV�GH�L]TXLHUGD��HQ�
VX�IDPRVD�REUD�VREUH�OD�LGHRORJ¯D�DOHPDQD��HQ�HO�VHQWLGR�GH�TXH�ODV�LGHDV�
\�ORV�FRQFHSWRV�HQ�V¯�PLVPRV�QR�VRQ�YDOLRVRV��VLQR�HVW£Q�DQFODGRV�HQ�ODV�
FRQGLFLRQHV�UHDOHV�GH�H[LVWHQFLD�GH�ODV�SHUVRQDV�

(Q�QXHVWUR�FDVR��VL�TXHUHPRV�TXH�OD�GHPRFUDFLD�FRQVWLWXFLRQDO�VXVWDQ�
FLDO�VH�FRQVROLGH�HQ�QXHVWURV�SD¯VHV��ORV�MXHFHV�FRQVWLWXFLRQDOHV�ODWLQRDPH�
ULFDQRV�QR�GHEHPRV�TXHGDUQRV�HQ�OD�UHSHWLFLµQ�PHF£QLFD�GH�ORV�SRVWXODGRV�
GHO�JDUDQWLVPR�FRQVWLWXFLRQDO��VLQR�TXH�FRQ�QXHVWUDV�GHFLVLRQHV�\�D�WUDY«V�GH�
QXHVWUDV�LQWHUSUHWDFLRQHV�GHEHPRV�DVHJXUDUQRV�TXH�HVWDV�GHFLVLRQHV�HVW«Q�
EDVDGDV�HQ�OD�UHDOLGDG��\�HQ�WDO�VHQWLGR�GHEHPRV�DOHMDUQRV�GHO�LGHDOLVPR�
MXU¯GLFR��GHO�FRQFHSWXDOLVPR�\�GH�OD�SRHV¯D�FRQVWLWXFLRQDO�

(Q�HVH�VHQWLGR�P£V�TXH�KHUPRVDV�GHFLVLRQHV�\�SLH]DV�MXU¯GLFDV�GRJ�
P£WLFDPHQWH�LPSHFDEOHV��GHEHPRV�KDFHU�VHQWHQFLDV�TXH��HVWDQGR�DFRUGHV�
FRQ�ODV�FRQGLFLRQHV�LQVWLWXFLRQDOHV�\�ODV�UHDOLGDGHV�SRO¯WLFDV�GH�QXHVWURV�
SD¯VHV��D�OD�YH]�H[SO¯FLWDPHQWH�WHQJDQ�XQ�KRUL]RQWH�GH�OOHJDGD�SODXVLEOH�\�
WUDQVIRUPDGRU��GH�WDO�VXHUWH�TXH�VLQ�SULVD�SHUR�VLQ�SDXVD�ORJUHPRV�LU�DO�
FDQ]DQGR�ORV�REMHWLYRV�FRQVWLWXFLRQDOHV�\�DEDQGRQDQGR�HO�GUDPD�FRWLGLDQR�
GH�OD�LQDSOLFDFLµQ�GH�OD�&RQVWLWXFLµQ��HQ�TXH�YLYHQ�WRGRV�QXHVWURV�SD¯VHV�

'H� L]TXLHUGD� D� GHUHFKD�� HO� GRFWRU� 3DWULFLR� 3D]PL³R�)UHLUH�� SUHVLGHQWH� GH� OD�&RUWH�
&RQVWLWXFLRQDO�GH�(FXDGRU��HO�GRFWRU�0LOWRQ�5D\�*XHYDUD��PDJLVWUDGR�SUHVLGHQWH�GHO�
7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD�\�HO�/LF��&DUORV�6DOFHGR�&DPDFKR��
FRRUGLQDGRU�GHO�&RQJUHVR�



Derechos y libertades 
fundamentales

en el Estado social y
democrático de derecho

PANEL

Dra. Rosalía Sosa Pérez,
jurista experta en derecho constitucional

Mag. Domingo Gil,
juez de la Corte de Trabajo del Departamento de Santiago

Lic. Nassef Perdomo,
jurista experto en derecho constitucional



Dra. Rosalía Sosa Pérez
(FRQRPLVWD��DERJDGD��HVSHFLDOLVWD�HQ�GHUHFKR�SHQDO��'RFWRUD�HQ�6RFLHGDG�

'HPRFU£WLFD��(VWDGR�\�'HUHFKR��'RFHQWH�GH�ODV�F£WHGUDV�'HUHFKR�&LYLO��'H�
UHFKR�3HQDO�\�'HUHFKR�3¼EOLFR�GH�OD�)DFXOWDG�GH�&LHQFLDV�-XU¯GLFDV�\�3RO¯WLFDV�
GH�OD�8QLYHUVLGDG�$XWµQRPD�GH�6DQWR�'RPLQJR��8$6'���'RFHQWH�GHO�FXUVR�
YLUWXDO�'HUHFKRV�+XPDQRV�DXVSLFLDGR�SRU�$VPR]��3D¯V�9DVFR��(VSD³D��'RFHQWH�
GH�FXDUWR�QLYHO�WDQWR�HQ�PDHVWU¯D�FRPR�HQ�GRFWRUDGR�HQ�OD�8$6'��8QLYHUVLGDG�
3ULYDGD�6DQWD�&UX]�GH�OD�6LHUUD�\�HQ�OD�8QLYHUVLGDG�GH�ORV�+LGDOJRV��0RUHOLD��
0«[LFR��(VSHFLDOLVWD�HQ�WHPDV�GH�UHIRUPD�\�PRGHUQL]DFLµQ�GHO�VLVWHPD�GH�MXVWLFLD�
GRPLQLFDQR��(V�GLUHFWRUD�HMHFXWLYD�GH�3DUWLFLSDFLµQ�&LXGDGDQD��
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rosalía sosa pérez

Derechos y libertades fundamentales en el Estado 
social y democrático de derecho: visión de la 
Administración Pública y su relación con los 

administrados, sujeta a los principios que 
garantizan derechos y libertades 

de los administrados.

&RQ�OD�FHOHEUDFLµQ�GH�HVWH�3ULPHU�&RQJUHVR�,QWHUQDFLRQDO7ف�ULEXQDO�
&RQVWLWXFLRQDO�HQ�OD�GHPRFUDFLD�FRQWHPSRU£QHDق��FRQPHPRUD�
PRV�HO�SULPHU�D³R�GH�OD�SXHVWD�HQ�IXQFLRQDPLHQWR�GH�OD�MXVWLFLD�

FRQVWLWXFLRQDO��WDO�\�FRPR�HVWDEOHFH�QXHVWUD�&DUWD�0DJQD�HQ�VX�$UW�������

+DEU£�XQ�WULEXQDO�FRQVWLWXFLRQDO�SDUD�JDUDQWL]DU�OD�VXSUH�
PDF¯D�GH�OD�&RQVWLWXFLµQ��OD�GHIHQVD�GHO�RUGHQ�FRQVWLWX�
FLRQDO�\�GH�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
6XV�GHFLVLRQHV�VRQ�GHQLWLYDV�H�LUUHYRFDEOHV�\�FRQVWLWX\HQ�
SUHFHGHQWHV�YLQFXODQWHV�SDUD�ORV�SRGHUHV�S¼EOLFRV�\�WRGRV�
ORV�µUJDQRV�GHO�(VWDGR��*R]DU£�GH�DXWRQRP¯D�DGPLQLVWUD�
WLYD�\�SUHVXSXHVWDULD��

(V�GHFLU�TXH� HO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR�QR� HV� VROR� HO�
µUJDQR�VXSUHPR�GH�LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ��VLQR�TXH�DGHP£V��
HV�HO�µUJDQR�VXSUHPR�GH�LQWHUSUHWDFLµQ�GH�OD�OH\�VRPHWLGD�D�FRQWURO�GH�
FRQVWLWXFLRQDOLGDG�

&RQ�HVWH�HYHQWR�DFUHGLWDPRV�HO�URO�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�\�GH�
OD�ODERU�GHO�MXH]�FRQVWLWXFLRQDO�GRPLQLFDQR�HQ�OD�E¼VTXHGD�GH�VX�SURSLR�
SDSHO�DO�FXDO�FDOLFDPRV�HQ�HVWRV�PRPHQWRV�HQ�WUDQVLFLµQ�KDFLD�HO�MXH]�
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GH�OD�GHPRFUDFLD�HO�MXH]�GHO�FLXGDGDQR��HQ�OD�VDOYDJXDUGD�GH�ORV�GHUHFKRV�
\�OLEHUWDGHV�IXQGDPHQWDOHV�

(Q�5HS¼EOLFD�'RPLQLFDQD��ORV�GHUHFKRV�\�OLEHUWDGHV�IXQGDPHQWDOHV�
VLHPSUH�KDQ�VLGR�WHPDV�GH�GLVFXVLµQ��FRQVWLWX\«QGRVH�HQ�XQD�JUDQ�RSRU�
WXQLGDG�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH�KDFHU�HIHFWLYRV�HVWRV�GHUHFKRV�\�
OLEHUWDGHV��GH�DOFDQ]DU�OD�OHJLWLPLGDG�SRSXODU�D�WUDY«V�GH�OD�GHIHQVD�GH�OD�
&RQVWLWXFLµQ�\�GH�OD�DSOLFDFLµQ�GH�OD�PLVPD�

(O�7ULEXQDO�&RQVWLWXFLRQDO��HQ�VX�SULPHU�D³R��WLHQH�JUDQGHV�UHWRV��OD�
WUDQVIRUPDFLµQ�GHO�RUGHQDPLHQWR�GRPLQLFDQR��KDFHU�TXH� ORV� DERJDGRV��
MXHFHV��VFDOHV��GHIHQVRUHV�S¼EOLFRV��GRFHQWHV��FLXGDGDQRV�\�FLXGDGDQRV��

/D�GRFWRUD�5RVDO¯D�6RVD�3«UH]�HQ�FRPSD³¯D�GH� ORV� LQWHJUDQWHV�GHO�SDQHOف�'HUHFKRV�
\�OLEHUWDGHV�IXQGDPHQWDOHV�HQ�HO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�'HUHFKRق��'HVGH�OD�
L]TXLHUGD��HO�PDJLVWUDGR�'RPLQJR�*LO��OD�GRFWRUD�6RVD��HO�/LF���1DVVHI�3HUGRPR��HO�
PDJLVWUDGR�,GHOIRQVR�5H\HV�\�HO�/LF��&DUORV�5DPµQ�6DOFHGR�&DPDFKR��FRRUGLQDGRU�
JHQHUDO�\�DFDG«PLFR�GHO�&RQJUHVR�
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FRQVXOWHQ�FRQ�DVLGXLGDG�OD�&RQVWLWXFLµQ�\�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO��
TXH�VXSHUHPRV�OD�FXOWXUD�GH�OD�OHJDOLGDG�\�KDJDPRV�HO�WU£QVLWR�KDFLD�OD�FXO�
WXUD�GH�OD�FRQVWLWXFLRQDOLGDG��/D�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
HV�XQD�WDUHD�GH�FDGD�VHJXQGR��FDGD�PLQXWR��FDGD�KRUD��HV�WDUHD�GLDULD�GH�
WRGRV�\�WRGDV�HQ�HO�WHUULWRULR�QDFLRQDO�\�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�GHEH�
\�WLHQH�TXH�FRURQDU�HVWD�WDUHD�

1R�SRGHPRV�VHU�FDXWRV�HQ�GHFLU�TXH�HQ�OD�FRQVWUXFFLµQ�GH�HVWD�GHPR�
FUDFLD�FRQVWLWXFLRQDO�HO�7ULEXQDO�&RQVWLWXFLRQDO�VH�HQHQWD��FRPR�DUPD�
/XLJL�)HUUDMROLف��D�FRQVWDQWHV�PDQLSXODFLRQHV�SRU�ODV�GHIRUPDFLRQHV�GH�OD�
UHSUHVHQWDFLµQ�SRO¯WLFD���6قLQ�HPEDUJR��OD�EDWDOOD�SRU�OD�GHPRFUDFLD�LPSOLFD�
XQ�GHVDUUROOR�GH�OD�FXOWXUD�FRQVWLWXFLRQDO��OD�FXDO�FRQWULEX\H�D�OD�SOHQD�
UHDOL]DFLµQ�GHO�VLVWHPD�GH�JDUDQW¯DV��DO�IRUWDOHFLPLHQWR�GH�ODV�LQVWLWXFLRQHV��
FDSDFHV�GH�DFRUWDU�OD�EUHFKD�HQWUH�HO�GHEHU�VHU�FRQVWLWXFLRQDO�\�HO�HIHFWLYR�
VHU�GH�OD�GHPRFUDFLD�FRQVWLWXFLRQDO�

'HQWUR�GH�HVWH�GHEDWH�VH�GHVDUUROODQ�P¼OWLSOHV�HQIRTXHV��PRVWU£QGRQRV�
TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�QR�VRQ�FDWHJRU¯DV�HVW£WLFDV��VLQR�UHDOLGDGHV�
YLYDV�HQ�FRQWLQXD�HYROXFLµQ�\�GHVDUUROOR��\�HQ�SOHQD�UHDOL]DFLµQ�GLQ£PLFD�
TXH�GHPDQGDQ�UHVSXHVWDV�FRQVWLWXFLRQDOHV��HQ�OD�PHGLGD�HQ�TXH�VXV�WLWX�
ODUHV�KDFHQ�HIHFWLYR�HO�HMHUFLFLR�\�FXPSOLPLHQWR�SOHQR�GH�ORV�PLVPRV�DQWH�
ODV�LQVWDQFLDV�DGPLQLVWUDWLYDV�\�MXULVGLFFLRQDOHV�

)HUUDMROL�DUPD�TXH�GHUHFKRV�IXQGDPHQWDOHV�VRQ�

�ً��WRGRV�DTXHOORV�GHUHFKRV�VXEMHWLYRV�TXH�FRUUHVSRQ�
GHQ�XQLYHUVDOPHQWH�D�WRGRV�ORV�VHUHV�KXPDQRV�GRWDGRV�
GHO� VWDWXV� GH� SHUVRQDV�� GH� FLXGDGDQRV� R� SHUVRQDV� FRQ�
FDSDFLGDG�GH�REUDU��HQWHQGLHQGR�SRU�GHUHFKR�VXEMHWLYR�
FXDOTXLHU�H[SHFWDWLYD�SRVLWLYD��GH�SUHVWDFLRQHV��R�QHJD�
WLYD��GH�QR�VXLU�OHVLRQHV��DGVFULWD�D�XQ�VXMHWR�SRU�XQD�
QRUPD�MXU¯GLFDق���

'H�LJXDO�PDQHUD��GHQWUR�GH�OD�FDWHJRU¯D�GHف�GHUHFKRV�IXQGDPHQWDOHVق��
3HGUR�&UX]�9LOODOµQ��DUPD�TXHف�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�WRGRV�

�ܐ /XLJL�)HUUDMROL��3RGHUHV�VDOYDMHV��&ULVLV�GH�OD�GHPRFUDFLD�FRQVWLWXFLRQDO��0DGULG��7URWWD��������
Sܖ����

ܑ� /XLJL�)HUUDMROL��'HUHFKRV�\�JDUDQW¯DV��0DGULG��7URWWD��������Sܖ���
�ܒ 3HGUR�&UX]�9LOODOµQ�� �RUPDFLµQ(ف \� HYROXFLµQ�GH� ORV� GHUHFKRV� IXQGDPHQWDOHV��5قHYLVWD�

(VSD³ROD�GH�'HUHFKR�&RQVWLWXFLRQDO��1R������������SSܐ������
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ORV�TXH�LQWHJUDQ�OD�&DUWD�0DJQD��1قR�REVWDQWH��QR�SRGHPRV�REYLDU�TXH�
GHQWUR� GH� HVWH� £PELWR� VH� FRQJXUDQ� GLVWLQWRV� QLYHOHV� GH� SURWHFFLµQ�
TXH�GHWHUPLQDQ�XQD�PD\RU�R�PHQRU�JUDGR�GH�IXQGDPHQWDOLGDG��/RV�
GHUHFKRV� IXQGDPHQWDOHV� VH� FRQFLEHQ� FRPR� QRUPDV� FRQVWLWXFLRQDOHV�
TXH�SRVLWLYL]DQ�XQ�GHUHFKR��XQ�GHUHFKR�LUUHQXQFLDEOH�GRQGH�VX�WLWXODU�
VROLFLWD�VX�WXWHOD�\�GHO�FXDO�OD�DGPLQLVWUDFLµQ�HVWDWDO�HVW£�HQ�OD�REOLJDFLµQ�
GH�VDOYDJXDUGDU�

/RV�GHUHFKRV� IXQGDPHQWDOHV�� R� FRPR� OHV�GHQRPLQD�3HWHU�+¦EHUOH�
���VRQ�FDWHJRU¯DV�MXU¯GLFDV�TXH�GLVXWDQقGHUHFKRV�KXPDQRV�IXQGDPHQWDOHVف
GH�UDQJR�FRQVWLWXFLRQDO��PDQLHVWDQ�HVIHUDV�VXEMHWLYDV�GH�SRGHU�DWULEXLGDV�
D�VXV�WLWXODUHV�D�WUDY«V�GH�QRUPDV�REMHWLYDV�FRQVDJUDGDV�HQ�OD�&RQVWLWX�
FLµQ��(VWD�GREOH�QDWXUDOH]D�MXU¯GLFD��VXEMHWLYD�\�REMHWLYD���UHYHOD�GHUHFKRV�
H[FOXVLYDPHQWH� FRPR�HVIHUDV� VXEMHWLYDV�GH� LQGLYLGXDOLGDG�HQ� ODV�TXH�HO�
(VWDGR� WLHQH� O¯PLWHV� \� QR� GHEH� LQWHUYHQLU�� FRQYLUWL«QGRVH� HQ� REMHWLYRV�
HQ�VX�UHVSHWR��HQ�VX�GHVDUUROOR�\�HQ�VX�H[LJLELOLGDG�GHQWUR�GHO�PDUFR�GHO�
(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�

5REHUW�$OH[\�LGHQWLFD�WUHV�PRGDOLGDGHV�SDUD�FRQFHSWXDOL]DUف�GHUHFKR�
IXQGDPHQWDOق��HO�FRQFHSWR�IRUPDO��HO�FRQFHSWR�VXVWDQFLDO�\�HO�FRQFHSWR�
SURFHGLPHQWDO��(O�SULPHUR��HVWR�HV��HO�FRQFHSWR�IRUPDO�FRQVLVWHف�FXDQGR�
VH�GHVLJQDQ�FRPR�WDOHV�ORV�FRQWHQLGRV�HQ�OD�&RQVWLWXFLµQ��R�HQ�DOJXQD�
SDUWH�GH�HOOD��ORV�GHUHFKRV�TXH�KDQ�VLGR�FDWDORJDGRV�FRPR�IXQGDPHQWDOHV�
SRU�OD�OH\�IXQGDPHQWDO��R�ORV�GHUHFKRV�TXH�VRQ�REMHWR�GH�XQD�SURWHFFLµQ�
HVSHFLDO�GH�FRQIRUPLGDG�FRQ�OD�&DUWD�0DJQDق���(O�FRQFHSWR�VXVWDQFLDO�GH�
GHUHFKR�IXQGDPHQWDOف�WLHQH�TXH�LQFOXLU�XQ�FULWHULR�GH�FODVLFDFLµQ�P£V�
FRPSOHMR�TXH�OD�PHUD�SURSLHGDG�GH�VHU�PHQFLRQDGR��HQXPHUDGR�R�JDUDQ�
WL]DGR�SRU�OD�&RQVWLWXFLµQق���\�HQ�HVWH�VHQWLGR�OR�YLQFXOD�FRQ�HO�FRQFHSWR�
GH�GHUHFKRV�KXPDQRV��2�FRPR�OD�GRFWULQD�ORV�XELFDف�GHUHFKRV�KXPDQRV�
SRVLWLYL]DGRVق��'H�HVWD�GHGXFFLµQ��$OH[\�DUPD�TXHف�ORV�GHUHFKRV�IXQGD�
PHQWDOHV�VRQ�GHUHFKRV�LQFRUSRUDGRV�HQ�OD�&RQVWLWXFLµQ�FRQ�OD�LQWHQFLµQ�
GH� SRVLWLYL]DU� ORV� GHUHFKRV� KXPDQRVق���(O� FRQFHSWR� SURFHGLPHQWDO� GH�
GHUHFKR�IXQGDPHQWDO�HVWDEOHFH�TXH�VRQف�GHUHFKRV�WDQ�LPSRUWDQWHV�TXH�VX�

�ܓ 5REHUW�$OH[\��/D�DUJXPHQWDFLµQ�\�ORV�GHUHFKRV�IXQGDPHQWDOHV��0DGULG��&HQWUR�GH�(VWXGLRV�
3RO¯WLFRV�\�&RQVWLWXFLRQDOHV��������S�����

�ܔ ,E¯G���Sܐ���
�ܕ ,E¯G���S���ܑ
�ܖ ,E¯G���Sܒ���
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SURWHFFLµQ�QR�SXHGH�FRQDUVH�D�ODV�PD\RU¯DV�SDUODPHQWDULDV�GH�WXUQRق����
(VWD�FRQFHSFLµQ�SHUPLWH�LQWHUSUHWDU�TXH�HO�IXQGDPHQWR�LXVSRVLWLYLVWD�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�VXUJH�SRU� OD�GHVFRQDQ]D�KDFLD�HO�SURFHVR�
GHPRFU£WLFR��SRU�HOOR�ODV�QRUPDV�LXV�IXQGDPHQWDOLVWDV�FRQVWLWX\HQ�IXQ�
GDPHQWR�\�O¯PLWH�GH�OD�GHPRFUDFLD�

/RV�GHUHFKRV�IXQGDPHQWDOHV��VHJ¼Q�OD�&RUWH�GH�&RQVWLWXFLRQDOLGDG�
FRORPELDQD��VRQ�DTXHOORVف�TXH�VH�HQFXHQWUDQ�UHFRQRFLGRV�GLUHFWD�LQGL�
UHFWDPHQWH�HQ�HO�WH[WR�GH�OD�&RQVWLWXFLµQ�FRPR�GHUHFKRV�VXEMHWLYRV�GH�
DSOLFDFLµQ�LQPHGLDWD��VH�WUDWD�GH�GHUHFKRV�GH�WDO�PDJQLWXG�SDUD�HO�RUGHQ�
FRQVWLWXFLRQDO� TXH� VX� YLJHQFLD� QR� SXHGH� GHSHQGHU� GH� GHFLVLRQHV� SRO¯�
WLFDV�GH� ORV�UHSUHVHQWDQWHV�GH� ODV�PD\RU¯DVق���(VWR� LPSOLFD� OD�H[LVWHQFLD�
GH�REOLJDFLRQHV�SUHVWDFLRQDOHV�GH�UHVSHWDU��SURWHJHU�\�GHVDUUROODU�HQWH�
D�OD�SRWHVWDG�GH�VX�WLWXODU��DV¯�FRPR�JDUDQW¯DV�FRQVWLWXFLRQDOHV�GH�WXWHOD�
HQWH�D�ODV�DFWXDFLRQHV�GH�ORV�TXH�GHWHQWDQ�HO�SRGHU�S¼EOLFR��WDQWR�GH�OD�
REOLJDFLµQ�QHJDWLYD�GHO�(VWDGR�GH�SURWHJHU� VLQR� WDPEL«Q� OD�REOLJDFLµQ�
SRVLWLYD�GH�FRQWULEXLU�D�OD�UHDOL]DFLµQ�HIHFWLYD�GH�WDOHV�GHUHFKRV�\�OLEHUWDGHV�
IXQGDPHQWDOHV�

(O�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�DUPD�TXH�

�ً��ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�GHUHFKRV�VXEMHWLYRV��
GHUHFKRV�GH�ORV�LQGLYLGXRV�QR�VROR�HQ�FXDQWR�D�GHUHFKRV�
GH�ORV�FLXGDGDQRV�HQ�VHQWLGR�HVWULFWR��VLQR�HQ�FXDQWR�TXH�
JDUDQWL]DQ�XQف�VWDWXVق�MXU¯GLFR�R�OD�OLEHUWDG�HQ�XQ�£PELWR�
GH� OD� H[LVWHQFLD�� 3HUR� DO� SURSLR� WLHPSR� VRQ� HOHPHQWRV�
HVHQFLDOHV�GH�XQ�RUGHQDPLHQWR�REMHWLYR�GH�OD�FRPXQLGDG�
QDFLRQDO��HQ�FXDQWR�HVWD�VH�FRQJXUD�FRPR�PDUFR�GH�XQD�
FRQYLYHQFLD�KXPDQD�MXVWD�\�SDF¯FD��SODVPDGD�KLVWµULFD�
PHQWH�HQ�HO�(VWDGR�GH�GHUHFKR�\��P£V�WDUGH�HQ�HO�(VWDGR�
VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�

,GHQWLFDPRV�HQ�OD�GRFWULQD�\�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�P¼O�
WLSOHV�GHQRPLQDFLRQHV�\�FRQFHSWXDOL]DFLRQHV��SHUR�HO�W«UPLQRف�GHUHFKRV�
IXQGDPHQWDOHVق�� DUPD�*UHJRULR�3HFHV�%DUED�0DUW¯QH]�� LGHQWLFD� DO�
��QR�GHEHPRV�HQWUDU�D�XQD�GLVFXVLµQ�GH\��قIHQµPHQR�GH�ORV�GHUHFKRVف

�ܗ &RUWH�GH�&RQVWLWXFLRQDOLGDG�GH�&RORPELD��6HQWHQFLD�68�����GH����ܗ
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XQD� WHUPLQRORJ¯D� FRQIXVD� R� OLQJ¾¯VWLFD�� SXHV� �ODف H[SUHVLµQ� GHUHFKRV�
IXQGDPHQWDOHV� VH� UHHUH� D� GRV�PDQLIHVWDFLRQHV� �GHUHFKRVف KXPDQRV� \�
GHUHFKRV�FLXGDGDQRVق���DJUHJD�3HWHU�+¦EHUOH�

/RV�GHUHFKRV�IXQGDPHQWDOHV�FRQVWLWX\HQ�OD�EDVH�GH�OD�IXQFLµQ�HVHQFLDO�
GHO�(VWDGR��HQ�QXHVWUR�FDVR�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��
SURGXFHQ�XQ�VWDWXV�MXU¯GLFR�FRQVWLWXFLRQDO�XQLWDULR�SDUD�WRGRV�\�WRGDV��
VRQ�GHWHUPLQDQWHV�SDUD�OD�FRQJXUDFLµQ�GHO�RUGHQ�GHPRFU£WLFR�\�HVWDEOH�
FHQ�O¯PLWHV�DO�PLVPR��&RQVWLWX\HQ��DGHP£V��XQ�SDWULPRQLR�FRP¼Q�GH�ORV�
FLXGDGDQRV�\�FLXGDGDQDV��WDQWR�LQGLYLGXDO�FRPR�FROHFWLYR��FRQVWLWXWLYRV�
GHO�RUGHQDPLHQWR�MXU¯GLFR�FX\D�YLJHQFLD�FRQFLHUQH�D�WRGRV�SRU�LJXDO��D�OD�
YH]�TXH�JHQHUDQ�Y¯QFXORV�HQWUH�ORV�JREHUQDQWHV�\�ORV�JREHUQDGRV��HQWUH�
ORV�LQGLYLGXRV�\�HO�(VWDGR��FRPSRUW£QGRVH�FRPR�IXQGDPHQWR�GH�OD�XQLGDG�
SRO¯WLFD��6X�GREOH�QDWXUDOH]D��VXEMHWLYD�\�REMHWLYD��FRDG\XYD�SDUD�TXH�HO�
(VWDGR�HVWH�REOLJDGR�GHVGH�OD�&RQVWLWXFLµQ�D�VX�UHDOL]DFLµQ��/RV�GHUHFKRV�
IXQGDPHQWDOHV�FRQVWLWX\HQ�OD�FRQGLFLµQ�PLVPD�GH�OD�GHPRFUDFLD�\�VROR�
EDMR�OD�GHPRFUDFLD�VRQ�H[LJLEOHV�SRU�VXV�WLWXODUHV�

Límites de los derechos fundamentales en el ordenamiento 
jurídico de República Dominicana

(O� OHQJXDMH�GH� ORV�GHUHFKRV�\� OLEHUWDGHV� IXQGDPHQWDOHV�SDUHFH�TXH�
VH�HVW£�HPSRGHUDQGR�HQ�OD�YLGD�GH�ORV�KRPEUHV�\�PXMHUHV�GH�HVWH�SD¯V��\�
HV�HO�UHWR��ORJUDU�OD�WUDQVIRUPDFLµQ�GH�WRGRV�\�WRGDV�\�GHO�RUGHQDPLHQWR�
KDFLD� XQD� FXOWXUD� FRQVWLWXFLRQDO�� (VWR� WUDH� FRQVLJR� XQ� HQWHQGLPLHQWR�
FODUR�GH�OD�PHWDPRUIRVLV�GHO�FRPSRUWDPLHQWR�GH�OD�DGPLQLVWUDFLµQ�HQWH�
D�VXV�DGPLQLVWUDGRV��\D�TXH�HQ�OD�SU£FWLFD�ORV�GHUHFKRV�VRQ�DTXHOORV�TXH�
OD�DGPLQLVWUDFLµQ�OHV�FRQFHGH��ORV�TXH�HOOD�GLFH�TXH�VRQ��DO�PDUJHQ�GH�OR�
TXH�HVWDEOHFH�QXHVWUD�FDUWD�PDJQD�\�ODV�OH\HV�DGMHWLYDV��6LQ�HPEDUJR��HO�
7ULEXQDO�&RQVWLWXFLRQDO� GRPLQLFDQR� VRVWLHQH� TXH� �WRGDف YXOQHUDFLµQ� D�
ORV�GHUHFKRV�IXQGDPHQWDOHV�\�D�OD�&RQVWLWXFLµQ�JHQHUD�XQ�GD³R�VRFLDO��
HQWH�DO�FXDO�HO�7ULEXQDO�SXHGH�FRQWULEXLUق����\�HVH�HO�UHWR�GH�OD�MXVWLFLD�

�ܘ 3HWHU�+¦EHUOH��(O�(VWDGR�FRQVWLWXFLRQDO��0«[LFR��,QVWLWXWR�GH�,QYHVWLJDFLRQHV�81$0��������
Sܕ����

�ܙ 7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��([SHGLHQWH�-DYLHO�1RYDV�1RYDV�Y��
&RQVHMR�GH�OD�3ROLF¯D�1DFLRQDO��6HQWHQFLD�7&����������GH�IHFKD���GH�RFWXEUH�GHܛ���
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FRQVWLWXFLRQDO��3RU�HMHPSOR��HO�����SDUD�OD�HGXFDFLµQ��(Q�ORV�PRPHQWRV�
DFWXDOHV� QR� VH� SUHVWD� HO� VHUYLFLR� DGHFXDGDPHQWH�� ORV� QL³RV� \� QL³DV� QR�
WLHQHQ�DFFHVR�DGHFXDGR�DO�GHUHFKR�GH�OD�HGXFDFLµQ��VLQ�HPEDUJR��FRQ�OD�
SURYLVLµQ�SUHVXSXHVWDULD�\�OD�YROXQWDG�SRO¯WLFD�H[LVWHQWH��VH�SURGXFH�XQ�
HVFHQDULR�WRWDOPHQWH�GLIHUHQWH�GHO�DUW¯FXOR�����HVWR�HV��HO�DFFHVR�HIHFWLYR�
GHO�GHUHFKR�IXQGDPHQWDO�D�OD�HGXFDFLµQ�

/RV�GHUHFKRV�IXQGDPHQWDOHV�QR�VROR�LQWHJUDQ�GHUHFKRV�VXEMHWLYRV�GH�ODV�
SHUVRQDV��VLQR�TXH�DGHP£V�SULQFLSLRV�E£VLFRV�GHO�RUGHQ�FRQVWLWXFLRQDO�TXH�
OLPLWDQ�DO�SRGHU�HVWDWDO��JHQHUDQGR�XQ�FOLPD�GH�FRQYLYHQFLD�TXH�VHD�FDOGR�
GH�FXOWLYR�DO�OLEUH�GHVDUUROOR�GH�OD�SHUVRQDOLGDG�KXPDQD����/RV�GHUHFKRV�
IXQGDPHQWDOHV�VH�LQWHJUDQ�HQ�OD�&RQVWLWXFLµQ�SDUD�KDFHUORV�H[LJLEOHV��6LQ�
HPEDUJR��WUDV�VHU�PHQFLRQDGRV��HQXPHUDGRV�R�JDUDQWL]DGRV�HQ�ODV�QRUPDV�
FRQVWLWXFLRQDOHV�UHFRUUHQ�XQ�ODUJR�FDPLQR�GH�HYROXFLµQ��GHVDUUROOR�\�DVL�
PLODFLµQ��GRQGH�ORV�RSHUDGRUHV�MXU¯GLFRV��SULPHUR�HO�OHJLVODGRU��VHJXQGR�
HO� 3RGHU� -XGLFLDO� \� SRU� ¼OWLPR� HO�7ULEXQDO�&RQVWLWXFLRQDO�� FRQJXUDQ�
HVWDV�FDWHJRU¯DV��/D�VHQWHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO���������HV�XQ�
HMHPSOR�GH�OD�QHFHVDULD�DFHSWDFLµQ�GH�OD� MXGLFDWXUD�RUGLQDULD��GRQGH�VH�
UHDUPD�OR�HVWDEOHFLGR�HQ�HO�EORTXH�GH�FRQVWLWXFLRQDOLGDG�DO�VRVWHQHU�TXH�
�\�ODV�SDUHMDV�R�XQLRQHV�GH�KHFKR�HVW£Q�UHFRQRFLGDV�SRU�OD�&RQVWLWXFLµQف
QR�GHEHQ�VHU�VXMHWDV�D�GLVFULPLQDFLµQ��VLHPSUH�\�FXDQGR�GLFKDV�XQLRQHV�
FXPSODQ�FRQ�UHTXLVLWRV�P¯QLPRV�SDUD�VX�UHFRQRFLPLHQWRق����(Q�HVWH�FDVR��
H[LVWH�XQ�UHFRQRFLPLHQWR�HQ�OD�&RQYHQFLµQ�,QWHUDPHULFDQD�GH�'HUHFKRV�
+XPDQRV��HQ�OD�&RQVWLWXFLµQ�GH�5HS¼EOLFD�'RPLQLFDQD��OD�/H\�1R���������
GHO����GH�DEULO�GH�������OD�/H\�1R���������GHO����GH�HQHUR�GH������\�ODV�
VHQWHQFLDV�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�GH�IHFKDV����\����GH�RFWXEUH�
GH������\�GH�������UHVSHFWLYDPHQWH��ODV�FXDOHV�UHFRQRFHQ�ODV�XQLRQHV�GH�
KHFKR�R�PDULWDOف��GDGR�HO�FDU£FWHU�FRP¼Q�HQ�ORV�FLPLHQWRV�GH�OD�VRFLHGDG�
GRPLQLFDQD�GH�HVWH�WLSR�GH�XQLRQHVق����

(Q�RWUDV�SDODEUDV��ORV�GHUHFKRV�QR�VH�DJRWDQ�FRQ�VX�LQFOXVLµQ�HQ�XQ�
WH[WR� MXU¯GLFR��GHO�GHVDUUROOR� OHJDO� \� MXULVSUXGHQFLDO�GHO�TXH� HV�REMHWR��

�ܚ &RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�'RPLQLFDQD��$UW7ف�ܒ���RGD�SHUVRQD�WLHQH�GHUHFKR�DO�OLEUH�
GHVDUUROOR�GH�VX�SHUVRQDOLGDG��VLQ�P£V�OLPLWDFLRQHV�TXH�ODV�LPSXHVWDV�SRU�HO�RUGHQ�MXLFR�\�
ORV�GHUHFKRV�GH�ORV�GHP£Vق�

�ܛ 7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��&DVR�/DXULDQD�9LOODU�9V��-XQWD�GH�
5HWLUR�GH�ODV�)XHU]DV�$UPDGDV��6HQWHQFLD�Q¼P��7&����������GH�IHFKD���GH�PD\R�GHܛ���

�ܜ 3RGHU�-XGLFLDO��6HQWHQFLDV�GH�OD�&£PDUD�&LYLO�\�&RPHUFLDO�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�
GH�IHFKDV����\����GH�RFWXEUH�GH������\�GHܐ����
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VH�OOHYD�D�FDER�SDUWLHQGR�GH�TXH�HO�(VWDGR�GHEH�SURFXUDU�VX�UHDOL]DFLµQ�
HIHFWLYD��3RU�WDQWR��HV�LPSRUWDQWH�OD�QHFHVLGDG�FRQVWLWXFLRQDO�GH�DUWLFXODU�
HO�HMHUFLFLR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�VX�XQLGDG�P£[LPD��1R�REV�
WDQWH��VXUJHQ�ORV�FRQLFWRV�HQWUH�ORV�GLVWLQWRV�ELHQHV�MXU¯GLFRV��ORV�FXDOHV�
VRQ�LQHYLWDEOHV��(VWR�HV�DV¯��SRUTXHف�OD�XQLGDG�\�IXQFLRQDOLGDG�GHO�RUGHQ�
VRFLDO�QR�SHUPLWH�OD�H[LVWHQFLD�GH�H[SHFWDWLYDV�DEVROXWDV�QL�DXWµQRPDV��\��
FRPR�ODV�RQWHUDV�TXH�GHQHQ�ORV�GHUHFKRV�\�OLEHUWDGHV�VRQ�LPSUHFLVDV��
ORV�FRQLFWRV� UHVXOWDQ� LQHYLWDEOHV��SXHV� VH� WUDWD�GH�ELHQHV�DQWDJµQLFRV��
VLHQGR�WRGR�HOOR�FRQVHFXHQFLD�GH�OD�QDWXUDOH]D�SOXUDO�GHO�RUGHQ�VRFLDO�\�
GH�VX�GLQDPLVPRق����/D�LGHD�GH�OLPLWDU�HO�HMHUFLFLR�GH�XQ�GHUHFKR�FXDQGR�
KD\�RWUR�GHUHFKR�FRQ�OD�H[SUHVLµQف�WX�GHUHFKR�WHUPLQD�GRQGH�HPSLH]D�
HO�GHUHFKR�GH�ORV�GHP£Vق�QR�HV�IDFWLEOH�QL�RSHUDWLYD�HQ�OD�SUHFLVLµQ�GHO�
FRQWHQLGR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��\D�TXH�QR�HYLWD�TXH�VH�JHQHUHQ�
FRQLFWRV�HQ�HO�JRFH�\�GLVXWH�GH�ORV�PLVPRV��(MHPSOR��GHUHFKR�GH�DFFHVR�
D�OD�LQIRUPDFLµQ�\�HO�GHUHFKR�D�OD�LQWLPLGDG���GH�IXQFLRQDULRV�\�HPSOHDGRV��
HO�GHUHFKR�GHO�IHWR�HQWH�DO�GHUHFKR�GH�OD�PXMHU�HPEDUD]DGD�GH�GHFLGLU�
VREUH�VX�FXHUSR�R�HO�OLEUH�GHVDUUROOR�GH�OD�SHUVRQDOLGDG�

/D�&RQVWLWXFLµQ�HV�XQ�VLVWHPD�SRUWDGRU�GH�SULQFLSLRV�\�YDORUHV�SDUD�
TXH�ODV�SHUVRQDV����WLWXODUHV�GH�HVWRV�YDORUHV�VXSUHPRV�\�SULQFLSLRV�IXQ�
GDPHQWDOHV��H[õDQ�HO�FXPSOLPLHQWR�GH�OD�IXQFLµQ�HVHQFLDO�GHO�(VWDGR��HQ�
SDUWLFXODU�HO�(VWDGR�GRPLQLFDQR�DO�HVWDEOHFHUVH�TXH�

�ܝ &RQFHSFLµQ�&DUPRQD�6DOJDGR��/LEHUWDG�GH�H[SUHVLµQ�H�LQIRUPDFLµQ�\�VXV�O¯PLWHV��0DGULG��
(GHUVD��������Sܕ��

�ܞ 7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��&DVR�0DQXHO�0X³R]�Y��&£PDUD�GH�
'LSXWDGRV��6HQWHQFLD�7&����������GH�IHFKD����GH�VHSWLHPEUH�GHOܛ����

�ܟ ,PPDQXHO�.DQW��)XQGDPHQWDFLµQ�GH�OD�PHWD़¯VLFD�GH�ODV�FRVWXPEUHV��0«[LFR��3RUU¼D��������
Sف�ܓ���(O�KRPEUH��\�HQ�JHQHUDO�WRGR�VHU�UDFLRQDO��H[LVWH�FRPR�XQ�Q�HQ�V¯�PLVPR��QR�
VROR�FRPR�PHGLR�SDUD�XVRV�FXDOHVTXLHUD�GH�HVWD�R�DTXHOOD�YROXQWDG��GHEH�HQ�WRGDV�VXV�
DFFLRQHV��QR�VROR�ODV�GLULJLGDV�D�V¯�PLVPR��VLQR�ODV�GLULJLGDV�D�ORV�GHP£V�VHUHV�UDFLRQDOHV��
VHU�FRQVLGHUDGR�DO�PLVPR�WLHPSR�FRPR�Qق��<�SDUWLHQGR�GHO�VXSXHVWR�GH�TXH�HO�KRPEUH�
HV�XQ�Q�HQ�V¯�PLVPR��HQXQFLD�HVWH�LPSHUDWLYR�FDWHJµULFR��REUD�GH�WDO�PRGR�TXH�XVHV�ODف�
KXPDQLGDG��WDQWR�HQ�WX�SHUVRQD�FRPR�HQ�OD�SHUVRQD�GH�FXDOTXLHU�RWUR��VLHPSUH�FRPR�XQ�
Q�DO�PLVPR�WLHPSR��\�QXQFD�VRODPHQWH�FRPR�XQ�PHGLRق�

� /XLV�5HFDVHQV�6LFKHV��(VWXGLRV�GH�बORVR़¯D�GHO�GHUHFKR��WRPR�,��0«[LFR��87(+$��������S��
�ܒ��
� (Q�HVWH�VHQWLGR��GLFH�TXH�ORV�VHUHV�UDFLRQDOHV�VH�OODPDQ�SHUVRQDV�HQ�WDQWR�TXH�FRQV�

WLWX\HQ�XQ�Q�HQ�V¯�PLVPR��HV�GHFLU��DOJR�TXH�QR�GHEH�VHU�HPSOHDGR�FRPR�PHUR�
PHGLR��DOJR�TXH��SRU�FRQVLJXLHQWH��HQFLHUUD�DOEHGU¯R��/D�SHUVRQD�HV�XQ�VHU�HQWHUD�
PHQWH�GLYHUVR�GH�ODV�FRVDV��GLYHUVR�SRU�VX�UDQJR�\�GLJQLGDG��3HUVRQDOLGDG�HVف�OLEHUWDG�
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�ً��OD�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV��
HO�UHVSHWR�GH�VX�GLJQLGDG�\�OD�REWHQFLµQ�GH�ORV�PHGLRV�TXH�
OH�SHUPLWDQ�SHUIHFFLRQDUVH�GH�IRUPD�LJXDOLWDULD��HTXLWDWLYD�
\�SURJUHVLYD��GHQWUR�GH�XQ�PDUFR�GH�OLEHUWDG�LQGLYLGXDO�
\�GH�MXVWLFLD�VRFLDO��FRPSDWLEOHV�FRQ�HO�RUGHQ�S¼EOLFR��HO�
ELHQHVWDU�JHQHUDO�\�ORV�GHUHFKRV�GH�WRGRV�\�WRGDV����

(Q�5HS¼EOLFD�'RPLQLFDQD�ORV�GHUHFKRV�\� OLEHUWDGHV�IXQGDPHQWDOHV�
WLHQHQ�VX�VXVWHQWR�HQ�HO�SUH£PEXOR�DO�HVWDEOHFHU�TXH�HO�(VWDGR�GRPLQLFDQR�
VH�ULJH�SRUف�ORV�YDORUHV�VXSUHPRV�\�SULQFLSLRV�IXQGDPHQWDOHV�GH�OD�GLJQLGDG�
KXPDQD��OD�OLEHUWDG��OD�LJXDOGDG��HO�LPSHULR�GH�OD�OH\��OD�MXVWLFLD��OD�VROLGD�
ULGDG��OD�FRQYLYHQFLD�DWHUQD��HO�ELHQHVWDU�VRFLDO��HO�HTXLOLEULR�HFROµJLFR��HO�
SURJUHVR�\�OD�SD]ًق��(VWRV�FRQWHQLGRV�VXVWDQWLYRV�QR�VRQ�FRPSDUWLPLHQWRV�
HVWDQFRV��VLQR�TXH�SRU�HO�FRQWUDULR��FDGD�XQR�GH�HOORV�WRPD�XQ�YDORU�HQ�
UHODFLµQ�FRQ�HO�RWUR��SDUD�VXVWHQWDU�\�SURPRYHU�HO�RUGHQDPLHQWR�MXU¯GLFR�
TXH�SURSXJQD�HO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�

7DPEL«Q�VX�IXQGDPHQWR�HVW£�YLQFXODGR�D�OD�UHODFLµQ�VREHUDQ¯D�SR�
SXODU�\�IXQFLµQ�HVHQFLDO�GHO�(VWDGR��FXDQGR�OD�&RQVWLWXFLµQ�HQ�HO�$UW����
HVWDEOHFH�TXHف�OD�VREHUDQ¯D�UHVLGH�H[FOXVLYDPHQWH�HQ�HO�SXHEOR��GH�TXLHQ�
HPDQDQ�WRGRV�ORV�SRGHUHVق��\�SRU�RWUR�ODGR�DUPD�TXH�VXف�IXQFLµQ�HVHQFLDO�
HV�OD�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�GH�OD�SHUVRQD��HO�UHVSHWR�GH�VX�
GLJQLGDGًق��GRQGH�GHGXFLPRV�TXH�VLHQGR�HO�SXHEOR�HO�VREHUDQR�\�GH�«O�
GLPDQDQ�ORV�SRGHUHV��HO�(VWDGR�GHEH�HVWDU�DO�VHUYLFLR�GHO�SXHEOR��\�QR�D�
OD�LQYHUVD���DO�VHUYLFLR�GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV��/RV�GHUHFKRV�VRQ�
DQWHULRUHV�DO�(VWDGR�\�WRGDV�ODV�PDQLIHVWDFLRQHV�\�GHULYDFLRQHV�GH�HVWH�\�
QR�VROR�WLHQH�TXH�FXPSOLU�FRQ�HVWH�PDQGDWR�VLQR�KDFHUOR�OHJ¯WLPR��/DV�
SHUVRQDV�� QR� LPSRUWD� VX� FRQGLFLµQ�� WLHQHQ� GHUHFKRV� \� HVWRV� GHUHFKRV�

H�LQGHSHQGHQFLD�GHO�PHFDQLVPR�GH�WRGD�OD�QDWXUDOH]Dق��&RQYLHQH��SXHV��VXEUD\DU�TXH�
HQ�.DQW�HO�FRQFHSWR�GH�SHUVRQD�VXUJH�D�OD�OX]�GH�XQD�LGHD�«WLFD��(VWR�HV��OD�SHUVRQD�
VH�GHQH�QR�DWHQGLHQGR�VROR�D�OD�HVSHFLDO�GLPHQVLµQ�GH�VX�VHU��Y�JU���OD�UDFLRQDOLGDG��
OD�LQGLYLVLELOLGDG��OD�LGHQWLGDG��HWF����VLQR�GHVFXEULHQGR�HQ�HOOD�OD�SUR\HFFLµQ�GH�RWUR�
PXQGR�GLVWLQWR�DO�GH�OD�UHDOLGDG��VXEUD\DQGR�TXH�SHUVRQD�HV�DTXHO�HQWH�TXH�WLHQH�
XQ�Q�SURSLR�TX«�FXPSOLU�SRU�SURSLD�GHWHUPLQDFLµQ��DTXHO�TXH�WLHQH�VX�Q�HQ�V¯�
PLVPR��\�TXH�FDEDOPHQWH�SRU�HVR�SRVHH�GLJQLGDG��D�GLIHUHQFLD�GH�WRGRV�ORV�GHP£V��
GH�ODV�FRVDV��TXH�WLHQHQ�VX�Q�IXHUD�GH�V¯��TXH�VLUYHQ�FRPR�PHUR�PHGLR�D�QHV�DMHQRV�
\�TXH��SRU�WDQWR��WLHQHQ�SUHFLR��<�HOOR�HV�DV¯��SRUTXH�OD�SHUVRQD�HV�HO�VXMHWR�GH�OD�OH\�
PRUDO�DXWµQRPD��TXH�HV�OR�¼QLFR�TXH�QR�WLHQH�XQ�YDORU�VRODPHQWH�UHODWLYR��R�VHD�XQ�
SUHFLR��VLQR�TXH�WLHQH�XQ�YDORU�HQ�V¯�PLVPD�\�FRQVWLWX\H�DV¯�XQ�DXWRQ��ً��
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WLHQHQ�TXH� VHU� JDUDQWL]DGRV� VREUH� WRGDV� ODV� FRVDV��7DO� HV� OD� 6HQWHQFLD�
7&����������GHO�7ULEXQDO�&RQVWLWXFLRQDO�GRQGH�HO�DFFHVR�GH�ORV�GHIHQ�
VRUHV�S¼EOLFRV�DO�UHFLQWR�SHQLWHQFLDULR�SUHYHQWLYR�SDUD�FRPXQLFDUVH�FRQ�
ORV�LQWHUQRV�UHTXHU¯D�GH�XQD�DXWRUL]DFLµQ�SUHYLD�GHO�SURFXUDGRU�VFDO�GHO�
'LVWULWR�-XGLFLDO�GH�OD�SURYLQFLD�'XDUWH��\D�TXH�HVWH�¼OWLPR�HUD�GH�GL¯FLO�
ORFDOL]DFLµQ��OR�TXH�YLRODED�HO�GHUHFKR�GH�ORV�GHWHQLGRV�D�UHFLELU�DVLVWHQ�
FLD�OHJDO�LQPHGLDWD�����(O�7ULEXQDO�&RQVWLWXFLRQDO��DO�DQDOL]DU�ORV�KHFKRV�
\�DUJXPHQWRV�MXU¯GLFRV�WDQWR�GHO�UHFXUUHQWH�\�GHO�UHFXUULGR�DV¯�FRPR�ODV�
SUXHEDV�GRFXPHQWDOHV��LGHQWLFµ�OD�FDUHQFLD�GH�XQ�SURWRFROR�GH�UHJXOD�
FLµQ�GH�HQWUDGDV�\�VDOLGDV�GH�GHIHQVRUHV�S¼EOLFRV�\�DERJDGRV�LQWHUHVDGRV�
HQ�SUHVWDU�VHUYLFLRV�SURIHVLRQDOHV�D�ORV�GHWHQLGRV�\�UHFRPHQGµ�TXHف�WRGRV�
ORV�UHFLQWRV�GH�GHWHQFLµQ�ORFDOL]DGRV�HQ�ODV�SDODFLRV�GH�MXVWLFLD�\�HQ�ORV�
HVWDEOHFLPLHQWRV�SROLFLDOHV�FXHQWHQ�FRQ�XQ�SURWRFROR��2ق�HO�FDVR�GH�0D�
QXHO�9DUHW�0DUWH��9DNHUµ���TXH�OH�FRUWDURQ�HO�SHOR�QR�REVWDQWH�HO�DERJDGR�
LQWHUSRQHU�XQD�DFFLµQ�FRQVWLWXFLRQDO�GH�DPSDUR�SUHYHQWLYR��YXOQHUDQGR�
VX�GHUHFKR�DO�OLEUH�GHVDUUROOR���GH�OD�SHUVRQDOLGDG�DV¯�FRPR�QR�WRPDU�HQ�
FXHQWD�TXH�VX�FDEHOOHUD�HV�SDUWH�GH�VX�LGHQWLGDG��GH�VX�LPDJHQ��5HLWHUDPRV��
ODV�SHUVRQDV�QR�VRQ�SURSLHGDG�GHO�(VWDGR��HV�HO�(VWDGR�TXH�HVW£�DO�VHUYLFLR�
GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV�

'H�LJXDO�PDQHUD��HVW£Q�SUHYLVWRV�HQ�HO�W¯WXOR�,,��FDS¯WXOR�,��DV¯�FRPR�HQ�
OD�FO£XVXOD�DELHUWD�R�FO£XVXOD�H[SDQVLYD�GH�UHFRQRFLPLHQWR�H�LQFRUSRUDFLµQ�
GH�GHUHFKRV��R�GHUHFKRV�IXQGDPHQWDOHV�LQQRPLQDGRV�GHO�$UWܓ���,��GH�OD�
&RQVWLWXFLµQ����DV¯�FRPR�RWURV�GHUHFKRV�QR�SRVLWLYL]DGRV�TXH�VH�H[WUDHQ�GHO�
FRQWHQLGR�FRQVWLWXFLRQDO��TXH�VH�LQFRUSRUDQ�D�WUDY«V�GH�OD�MXULVSUXGHQFLD�
FRQVWLWXFLRQDO�FRPR�YHUGDGHURV�GHUHFKRV�IXQGDPHQWDOHV��/D�MXULVSUXGHQFLD�
GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�HV�XQ�HMHPSOR�LQGLFDGRU�SDUD�UHFRQRFHU�
XQ�GHUHFKR�\�KDFHUOR�H[LJLEOH�HQ�EDVH�D�VXف�FRQWHQLGR�PDWHULDO��FDUDFWH�
U¯VWLFDV�\�FLUFXQVWDQFLDV�GHO�GHUHFKR�HQ�FXHVWLµQق����

�ܠ &RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�'RPLQLFDQD��$UWܗ���)XQFLµQ�HVHQFLDO�GHO�(VWDGR�
�ܡ 7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��&DVR�'HIHQVRUHV�3¼EOLFRV�Y��3UR�

FXUDGRU�)LVFDO�SURYLQFLD�'XDUWH��6HQWHQFLD�7&����������GH�IHFKD����GH�MXQLR�GHܛ���
�ܢ &RUWH�GH�&RQVWLWXFLRQDOLGDG�GH�&RORPELD��6HQWHQFLD�7�����GH������\�7ULEXQDO�&RQVWLWX�

FLRQDO�DOHP£Q��6HQWHQFLD�GH����GH�HQHUR�GH����ܖ�
�ܣ &RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�'RPLQLFDQD��$UWܓ������1R�WLHQHQ�FDU£FWHU�OLPLWDWLYR�\�SRUف�

FRQVLJXLHQWH��QR�H[FOX\HQ�RWURV�GHUHFKRV�\�JDUDQW¯DV�GH�LJXDO�QDWXUDOH]Dق�
�ܐ� &RUWH�GH�&RQVWLWXFLRQDOLGDG�GH�&RORPELD��6HQWHQFLD�68�����GH����ܗ
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'H�LJXDO�PDQHUD��HO�UHFRQRFLPLHQWR�W£FLWR�GH�ORV�FRPSRQHQWHV�TXH�LQ�
WHJUDQ�HO�EORTXH�GH�FRQVWLWXFLRQDOLGDG����YDOH�GHFLUف��ORV�YDORUHV��SULQFLSLRV�
\�UHJODV�FRQWHQLGRV�HQ�OD�&RQVWLWXFLµQ�\�HQ�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�
VREUH�GHUHFKRV�KXPDQRV�FRƎXQWDPHQWH�FRQ�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQ�
GDPHQWDOHVق��FRQVWLWX\HQ�XQ�ULFR�FXDGUR�GH�FRQWHQLGRV�\�RSRUWXQLGDGHV�
SDUD�OD�GRJP£WLFD�\�OD�MXULVSUXGHQFLD�GRPLQLFDQD��GH�SURPRYHU��H[LJLU�\�
KDFHU�HIHFWLYRV�ORV�GHUHFKRV�IXQGDPHQWDOHV�TXH�GHEH�JDUDQWL]DU�HO�(VWDGR�
VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��(Q�HVWH�VHQWLGR��KD�VLGR�DEXQGDQWH�HO�
DSRUWH�GH�OD�MXULVSUXGHQFLD�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�ORV�'HUHFKRV�
+XPDQRV��SDUWLFXODUPHQWH�TXHUHPRV�VH³DODU�TXH�HVH� WULEXQDO� LQWHUQD�
FLRQDO�GH�GHUHFKRV�KXPDQRV�KD�WLSLFDGR�ORV�GHOLWRV�FRQWUD�ODV�PXMHUHV�
\�KD�PDQLIHVWDGR�TXH�WDQWR�OD�&RQYHQFLµQ�,QWHUDPHULFDQD�GH�'HUHFKRV�
+XPDQRV��OD�&RQYHQFLµQ�GH�%HO«Q�GR�3DUD�\�OD�&('$:��FRQVWLWX\HQ�HO�
FRUSXV�MXULV�LQWHUQDFLRQDO�FRQWUD�ODV�DJUHVLRQHV�FRQWUD�ODV�PXMHUHV�\�D�ORV�
MXHFHV�OD�DSOLFDFLµQ�MXU¯GLFD�GHOف�FRUSXV�MXULV�LQWHUQDFLRQDO�HQ�PDWHULD�GH�
SURWHFFLµQ�GH�OD�LQWHJULGDG�SHUVRQDO�GH�ODV�PXMHUHV��GH�OD�FXDO�IRUPD�SDUWH�
OD�&RQYHQFLµQ�,'+ق����

$O�OHJLVODGRU�VH�OH�KD�RWRUJDGR�OD�IDFXOWDG�SDUD�UHJXODU�ORV�GHUHFKRV�
IXQGDPHQWDOHV�DO�HVWDEOHFHU�HQ�HO�$UWܓ�������TXHف�VROR�SRU�OH\��HQ�ORV�
FDVRV�SHUPLWLGRV�SRU�OD�&RQVWLWXFLµQ��SRGU£�UHJXODUVH�HO�HMHUFLFLR�GH�ORV�
GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHV��UHVSHWDQGR�VX�FRQWHQLGR�HVHQFLDO�
\�HO�SULQFLSLR�GH�UD]RQDELOLGDGق�����(Q�OD�SU£FWLFD�VX�DSOLFDFLµQ�HVW£�OL�
PLWDGD�DO�FULWHULR�GH�OD�LQWHUSUHWDFLµQ�\�DSOLFDFLµQ�GH�ODV�QRUPDV�HQ�HO�
VHQWLGR�P£V�IDYRUDEOH�D�OD�SHUVRQD�WLWXODU�GH�ORV�GHUHFKRV�\�JDUDQW¯DV�
IXQGDPHQWDOHV�

4XLHQ�HVWDEOHFH�O¯PLWHV�HQ�HO�FRQWHQLGR�GH�ORV�GHUHFKRV�HV�HO�OHJLV�
ODGRU��SHUR�OD�LQWHUSUHWDFLµQ��GHVDUUROOR�\�HYROXFLµQ�HVW£�HQ�PDQRV�GHO�
7ULEXQDO�&RQVWLWXFLRQDO��(Q�DPERV�VXSXHVWRV��ORV�DFWRUHV�UHDOL]DU£Q�XQD�
LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ��HQ�VX�XQLGDG��SDUD�FRQRFHU�FµPR�HQ�
HOOD� TXHGDQ� FRQJXUDGRV� ORV� GHUHFKRV� IXQGDPHQWDOHV� \� GHP£V� ELHQHV�

�ܑ� /H\�Q¼P����������2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORV�3URFHGLPLHQWRV�&RQVWLWX�
FLRQDOHV��$UW�3ܙܖ�ULQFLSLRV�UHFWRUHV��,QWHUGHSHQGHQFLD�

�ܒ� &RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��&DVR�*RQ]£OH]�\�RWURV�Y��0«[LFR��S£UUܔ�����
6HQWHQFLD�GHO����GH�QRYLHPEUH�GH�������Sܒ���

�ܓ� &RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�'RPLQLFDQD��$UW�3ܓ���ULQFLSLRV�GH�UHJODPHQWDFLµQ�H�LQWHU�
SUHWDFLµQ�



374 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

MXU¯GLFRV� SURWHJLGRV��/D� GHOLPLWDFLµQ� GHO� FRQWHQLGR� GHO� GHUHFKR� IXQ�
GDPHQWDO�UHVLGH�HQ�OD�&RQVWLWXFLµQ��\D�H[SUHVDGR�SRU�HO�OHJLVODGRU�HQ�OD�
UHGDFFLµQ�GH�OD�PLVPD��\D�OR�KDJDQ�ORV�DSOLFDGRUHV�GHO�GHUHFKR��SXHV��HQ�
HVWH�FDVR��H[SUHVDU£Q�OR�TXH�HQ�HOOD�VH�UHFRJH�D�OR�ODUJR�GH�VX�DUWLFXODGR��
(Q�HVWH�VHQWLGR��OR�TXH�ORV�RSHUDGRUHV�MXU¯GLFRV�UHDOL]DQ�DO�LQWHUSUHWDU�OD�
&RQVWLWXFLµQ��HV�XQ�HVWXGLR�GH�VXV�SUHFHSWRV�PDWHULDOHV�\�GH�XQD�FRQRQ�
WDFLµQ�GH�ODV�QRUPDV��LGHQWLFDU£Q�ODV�FDUDFWHU¯VWLFDV�GH�ORV�GHUHFKRV�TXH�
OHV�SHUPLWLU£Q�HIHFWXDU�OD�GHOLPLWDFLµQ�GH�VXV�FRQWRUQRV��HVWR�HV��GµQGH�
HPSLH]D�\�GµQGH�DFDED�VX�FRQWHQLGR��(V�GHFLU��TXH�H[LVWHQ�O¯PLWHV�LQWHUQRV�
DO�SURSLR�JRFH�\�GLVXWH�GH�HVRV�GHUHFKRV�IXQGDPHQWDOHV�VHJ¼Q�HO�RUGHQ�
FRQVWLWXFLRQDO�SDUD�SURWHJHU�RWURV�ELHQHV�MXU¯GLFRV�FRQVWLWXFLRQDOPHQWH�
WXWHODGRV�� (V� LPSRUWDQWH� UHVDOWDU� OD� VHQWHQFLD�7&���������� GRQGH� HO�
7ULEXQDO�&RQVWLWXFLRQDO�VRVWLHQH��

$�SHVDU�GH�TXH�HVWDPRV�HQ�SUHVHQFLD�GH�XQ�DVXQWR�GH�
PHUD� OHJDOLGDG�� HVWH� WULEXQDO� FRQVWLWXFLRQDO� DSURYHFKD�
SDUD�GHVWDFDU�TXH�HO�SUHVHQWH�FDVR�VXUJH�GH�OD�SU£FWLFD�HQ�
TXH�LQFXUUHQ�ORV�SDUWLGRV�SRO¯WLFRV�GH�FDPELDU�SRVLFLR�
QHV�HOHFWLYDV�R�GH�GHVSRMDU�FDQGLGDWXUDV��TXH�KDQ�VLGR�HO�
XWR�GH�FRQYHQFLRQHV�OHJ¯WLPDV�FHOHEUDGDV�SRU�HVWRV��HQ�
YLRODFLµQ�D�OD�WUDQVSDUHQFLD�\�D�VX�GHPRFUDFLD�LQWHUQD����

3HUR�DGHP£V��KD\� O¯PLWHV�PDWHULDOHV�DO�HMHUFLFLR�GH� ORV�GHUHFKRV�\�
OLEHUWDGHV� IXQGDPHQWDOHV��/XLV�/µSH]�*XHUUD�DUPD�TXH�HV�QHFHVDULR�
����SDUD�HO�JRFH�\�HMHUFLFLR�GH�ORV�GHUHFKRVقFRQGLFLRQHV�PDWHULDOHV�SUHYLDVف
\�OLEHUWDGHV�IXQGDPHQWDOHV��1R�EDVWD�FRQ�HO�UHFRQRFLPLHQWR�OHJDO�QL�FRQ�
OD�H[LVWHQFLD�GH�XQ�WLWXODU��HV�QHFHVDULR�TXH�ODV�SHUVRQDV�FXHQWHQ�FRQ�ORV�
PHGLRV�QHFHVDULRV�TXH�JDUDQWLFHQ�XQ�P¯QLPR�YLWDO��(MHPSOR��(V�LQFRQ�
FHELEOH�GLVXWDU�GHO�GHUHFKR�GH�OD�LQYLRODELOLGDG�GHO�GRPLFLOLR�FXDQGR�HO�
VXMHWR�WLWXODU�GHO�GHUHFKR�QR�WLHQH�FDVD�R�GHO�GHUHFKR�GH�OLEHUWDG�SHUVRQDO�
FXDQGR�HVH�VXMHWR�GHSHQGH�GH�RWURV�SDUD�VX�VXEVLVWHQFLD�

�ܔ� 7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��&DVR�9LUJLOLR�&DVWLOOR�\�5DIDHO�%£H]�
Y��-XQWD�&HQWUDO�(OHFWRUDO��6HQWHQFLD�7&����������GH�IHFKD����GH�PD\R�GHܛ����

�ܕ� /XLV�/µSH]�*XHUUD��,QWURGXFFLµQ�DO�GHUHFKR�FRQVWLWXFLRQDO��9DOHQFLD��7LUDQW�OH�%ODQFK��������
Sܗ����
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3HUR�WDPEL«Q�VXE\DFHQ�ORV�O¯PLWHV�H[WHUQRV��SDUWLFXODUPHQWH�GHO�GH�
UHFKR�LQWHUQDFLRQDO�GH�ORV�GHUHFKRV�KXPDQRV�HQ�GRQGH�OD�JDUDQW¯D�GH�ORV�
GHUHFKRV�SRU�HO�(VWDGR�HVW£�VXMHWD�SRU�HO�FRQWURO�GH�OD�FRQYHQFLRQDOLGDG��
/D�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV�KD�HVWDEOHFLGR�TXH��

/R�GHFLVLYR�HV�GLOXFLGDU�VL�XQD�GHWHUPLQDGD�YLRODFLµQ�D�
ORV� GHUHFKRV� KXPDQRV� UHFRQRFLGRV� HQ� OD�&RQYHQFLµQ�
KD�WHQLGR�OXJDU�FRQ�HO�DSR\R�R�OD�WROHUDQFLD�GHO�SRGHU�
S¼EOLFR�R�VL�«VWH�KD�DFWXDGR�GH�PDQHUD�TXH�OD�WUDQVJUH�
VLµQ� VH�KD\D� FXPSOLGR� HQ�GHIHFWR� GH� WRGD� SUHYHQFLµQ�
R�LPSXQHPHQWH��(Q�GHQLWLYD��GH�OR�TXH�VH�WUDWD�HV�GH�
GHWHUPLQDU�VL�OD�YLRODFLµQ�D�ORV�GHUHFKRV�KXPDQRV�UHVXOWD�
GH�OD�LQREVHUYDQFLD�SRU�SDUWH�GH�XQ�(VWDGR�D�VXV�GHEHUHV�
GH�UHVSHWDU�\�JDUDQWL]DU�GLFKRV�GHUHFKRV��TXH�OH�LPSRQH�
HO�DUW¯FXORܐ���GH�OD�&RQYHQFLµQق����

<�D�HVWR�VH�OH�DJUHJD�TXH�HO�(VWDGR�GRPLQLFDQR�HVW£�VXMHWR�DO�FRQWURO�
GH�OD�FRQYHQFLRQDOLGDG��SRUTXH�DO�UDWLFDU�XQ�WUDWDGR�LQWHUQDFLRQDO�FRPR�
OD�&RQYHQFLµQ�$PHULFDQD��VXV�MXHFHV�WDPEL«Q�HVW£Q�VRPHWLGRV�D�HOOD��OR�
TXH�OHV�REOLJD�D�YHODU�SRUTXH�HO�HIHFWR�¼WLO�GH�OD�&RQYHQFLµQ�QR�VH�YHD�
PHUPDGR�R�DQXODGR�SRU�OD�DSOLFDFLµQ�GH�OH\HV�FRQWUDULDV�D�VXV�GLVSRVL�
FLRQHV��REMHWR�\�Q��(Q�RWUDV�SDODEUDV��ORV�µUJDQRV�GHO�3RGHU�-XGLFLDO��\�
QRVRWURV�OH�DJUHJDPRV��ODV�DOWDV�FRUWHV�����GHEHQ�HMHUFHU�QR�VROR�XQ�FRQWURO�
GH�FRQVWLWXFLRQDOLGDG��VLQR�WDPEL«Qف�GH�FRQYHQFLRQDOLGDGق�H[�RमFLR�HQWUH�
ODV�QRUPDV�LQWHUQDV�\�OD�&RQYHQFLµQ�$PHULFDQD��HYLGHQWHPHQWH�HQ�HO�
PDUFR�GH�VXV�UHVSHFWLYDV�FRPSHWHQFLDV�\�GH�ODV�UHJXODFLRQHV�SURFHVDOHV�
FRUUHVSRQGLHQWHVف��(VWD�IXQFLµQ�QR�GHEH�TXHGDU�OLPLWDGD�H[FOXVLYDPHQWH�
SRU�ODV�PDQLIHVWDFLRQHV�R�DFWRV�GH�ORV�DFFLRQDQWHV�HQ�FDGD�FDVR�FRQFUHWR��
DXQTXH� WDPSRFR� LPSOLFD� TXH� HVH� FRQWURO� GHED� HMHUFHUVH� VLHPSUH�� VLQ�
FRQVLGHUDU�RWURV�SUHVXSXHVWRV�IRUPDOHV�\�PDWHULDOHV�GH�DGPLVLELOLGDG�\�
SURFHGHQFLD�GH�HVH�WLSR�GH�DFFLRQHVق����

�ܖ� &RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��&DVR�9HO£VTXH]�5RGU¯JXH]��6HQWHQFLD�GH����GH�
MXOLR�GH����ܒ����UU£�3ܘ����DVR�*RG¯QH]�&UX]��6HQWHQFLD�GH����GH�HQHUR�GH&�ܓ����UU£�3ܗ�

�ܗ� $FODUDFLµQ�\�VXEUD\DGR�GH�OD�DXWRUD�
�ܘ� &RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��&DVR�7UDEDMDGRUHV�&HVDGRV�GHO�&RQJUHVR�Y��

3HU¼�����GH�QRYLHPEUH�GH�1ܕ����Rܗ����
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(Q�HO�D³R�SDVDGR��������OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPD�
QRV�GHFODUµ�HQ�GRV�VHQWHQFLDV�TXH�HO�(VWDGR�GRPLQLFDQR�HV�UHVSRQVDEOH�
GH�YLRODU�ORV�GHUHFKRV�KXPDQRV�GH�ODV�SHUVRQDV�HQ�VX�WHUULWRULR��(Q�ORV�
FDVRV�*RQ]£OH]�0HGLQD�\�)DPLOLDUHV�\�OD�PDVDFUH�GH�*XD\XE¯Q��IXH�GH�
FODUDGR�UHVSRQVDEOH�SRU�QR�JDUDQWL]DU�ORV�GHUHFKRV�KXPDQRV�HVWDEOHFLGRV�
HQ�OD�&RQYHQFLµQ�,QWHUDPHULFDQD�GH�ORV�'HUHFKRV�+XPDQRV��6L�SDVDPRV�
XQ�EDODQFH�VREUH�OD�UHVSXHVWD�TXH�KD�GDGR�HO�(VWDGR�GRPLQLFDQR�HQ�HO�
UHVSHWR�GH�ORV�GHUHFKRV�KXPDQRV�HVWDEOHFLGRV�HQ�OD�&,'+��VH�HQFXHQWUD�
EDMR�OD�VXSHUYLVLµQ�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV�HQ�
HO�FXPSOLPLHQWR�¯QWHJUR�GH�HVWDV�GRV�VHQWHQFLDV��DV¯�FRPR�OD�VHQWHQFLD�
GHO�FDVR�<HDQ�\�%RVLFR�\�GDU£�SRU�FRQFOXLGR�GLFKRV�FDVRV�XQD�YH]�TXH�HO�
(VWDGR�KD\D�GDGR�FDEDO�FXPSOLPLHQWR�D�OR�GLVSXHVWR�HQ�ODV�PLVPDV��OR�
FXDO�FRQVWLWX\H�XQ�UHWR�SDUD�OD�DFWXDO�DGPLQLVWUDFLµQ�GH�TXH�VH�FXPSOD�
OR�HVWDEOHFLGR�HQ�ORV�WUHV�FDVRV�FRQRFLGRV�SRU�HVH�WULEXQDO�GH�GHUHFKRV�
KXPDQRV��DV¯�FRPR�TXH�QR�VH�FRQWLQ¼HQ�ODV�YLRODFLRQHV�GH�GHUHFKRV�KX�
PDQRV�SRU�DJHQWHV�HQFDUJDGRV�GH�FXPSOLU�\�KDFHU�FXPSOLU�FRQ�OD�&RUWH�
,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��OD�&RQVWLWXFLµQ�\�ODV�OH\HV�

Obligación del Estado frente a sus administrados: 
los derechos fundamentales en serio

/RV� GHUHFKRV� IXQGDPHQWDOHV� FRQVWLWX\HQ� HO� Q¼FOHR� E£VLFR� GH� OD�
&RQVWLWXFLµQ��/RV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�OD�PDQLIHVWDFLµQ�MXU¯GLFD�
GH�XQ�VLVWHPD�GH�YDORUHV�TXH�KD�GH�RULHQWDU�HO�FRƎXQWR�GH�OD�RUJDQL�
]DFLµQ�MXU¯GLFD�\�SRO¯WLFD��&RUUHVSRQGH�DO�(VWDGR�OD�REOLJDFLµQ�SRVLWLYD�
GH�FRQWULEXLU�D�OD�HIHFWLYLGDG�GH�GLFKRV�GHUHFKRV�\�GH�ORV�YDORUHV�TXH�
UHSUHVHQWDQ��DXQ�FXDQGR�QR�H[LVWD�SUHWHQVLµQ�SRU�SDUWH�GHO�FLXGDGDQR��
/RV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�LUUHQXQFLDEOHV�\�GHEHQ�JR]DU�GH�PH�
FDQLVPRV�GH�SURWHFFLµQ��WXWHOD�MXGLFLDO��DFFLµQ�FRQVWLWXFLRQDO�GH�K£EHDV�
GDWD��R�GH�K£EHDV�FRUSXV�R�GH�DPSDUR���DPERV�HQ�VXV�GLIHUHQWHV�PRGDOL�
GDGHV���VX�MXGLFLDOLGDG�\D�VHD�D�WUDY«V�GHO�FRQWURO�GH�OD�OHJDOLGDG�R�GH�OD�
FRQVWLWXFLRQDOLGDG�R�GH�OD�FRQYHQFLRQDOLGDG��

/D�LQVWLWXFLµQ�GHO�GHIHQVRU�GHO�SXHEOR�HV�RWUD�IµUPXOD�FUHDGD�SDUD�OD�
SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��(Q�5HS¼EOLFD�'RPLQLFDQD��
HVWD�LQVWLWXFLµQ�VH�HQFXHQWUD�UHJXODGD�SRU�OD�/H\�Q¼P���������GH�IHFKD�
��GH�IHEUHUR�GH�������TXH�OR�GHQH�FRPR�XQDف�DXWRULGDG�LQGHSHQGLHQWHق�
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���� &RQ�SRVWHULRULGDG�D�HVWD�SRQHQFLD��HO����GH�PD\R�GH������IXH�QRPEUDGD�OD�VH³RUD�=RLOD�
0DUW¯QH]�GH�0HGLQD��FRPR�GHIHQVRUD�GHO�SXHEOR�\�ORV�VH³RUHV�&DUORV�+HUQ£QGH]�&DEUHUD�
\�5XGG\�1HOVRQ�)U¯DV�FRPR�SULPHU�\�VHJXQGR�VXSOHQWH��UHVSHFWLYDPHQWH��

FX\D�IXQFLµQ�HV�OD�GHف�VDOYDJXDUGDU�ODV�SUHUURJDWLYDV�SHUVRQDOHV�\�FROHFWLYDV�
GH�ORV�FLXGDGDQRV�\�ODV�FLXGDGDQDV��SODVPDGDV�HQ�QXHVWUD�&RQVWLWXFLµQ��HQ�
FDVR�GH�TXH�VHDQ�YLRODGDV�SRU�IXQFLRQDULRV�GH�OD�DGPLQLVWUDFLµQ�S¼EOLFDق��
(Q�OD�&RQVWLWXFLµQ�GH������VH�FRQVWLWXFLRQDOL]µ�GLFKD�JXUD��FRQJX�
U£QGROR�FRPR�XQD�LQVWDQFLD�FRQVWLWXFLRQDO�GH�GHIHQVD�GH�ORV�GHUHFKRV�
HQWH�D� ORV�SRGHUHV�S¼EOLFRV��+R\�HO�GHIHQVRU�GHO�SXHEOR�FXHQWD�FRQ�
UHVSDOGR�FRQVWLWXFLRQDO��6LQ�HPEDUJR��D�SHVDU�GH�TXH�HO���GH�IHEUHUR�GH�
������VH�FXPSOH�XQ�D³R�P£V�GH�VX�SURPXOJDFLµQ��HVWR�HV�����D³RV��SR�
GHPRV�DUPDU�OD�DVHف�VH�DFDWD��SHUR�QR�VH�FXPSOHق��QR�FRQWDPRV�FRQ�
HVD�JXUD�GHQWUR�GHO�HQWUDPDGR�HVWDWDO����

/D�QDWXUDOH]D�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�H[LJH�GH�ORV�SRGHUHV�S¼�
EOLFRV�UHVSHWR�\�HIHFWLYD�DSOLFDFLµQ��UHFRQRFLPLHQWR�\�JDUDQW¯D�GH�UHVSHWR�
GHQWUR�GH�OD�DSOLFDFLµQ�FRPR�GHUHFKRV�GLUHFWDPHQWH�DSOLFDEOHV��DXW«QWLFRV�
GHUHFKRV�VXVFHSWLEOHV�GH�VHU�GLUHFWDPHQWH�DOHJDEOHV�\�H[LJLEOHV�HQ�FXDOTXLHU�
LQVWDQFLD�GHO�(VWDGR��c(V�WRPDU�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�VHULR��(VH�
HV�HO�UHWR��1R�HVW£�GHP£V�DUPDU��OR�TXH�KD�DUPDGR�1RUEHUWR�%REELR��
�UHQWH�D�OD�JUDQGLRVLGDG�GH�ODV�SURPHVDV��HQFRQWUDPRV�D�PHQXGR�OD�KL(ف
ULHQWH�UHDOLGDG�GH�FXPSOLPLHQWRV�PLVHUDEOHVق�

%LEOLRJUDή®D

$OH[\��5REHUW��/D�DUJXPHQWDFLµQ�\� ORV�GHUHFKRV� IXQGDPHQWDOHV��0DGULG��
&HQWUR�GH�(VWXGLRV�3RO¯WLFRV�\�&RQVWLWXFLRQDOHVܙ����

$OH[\��5REHUW��'HUHFKR� \� UD]µQ� SU£FWLFD��0DGULG��&HQWUR� GH�(VWXGLRV�
3RO¯WLFRV�\�&RQVWLWXFLRQDOHVܙ����

$VHQVL� 6DEDWHU�� -��&RQVWLWXFLRQDOLVPR� \� GHUHFKR� FRQVWLWXFLRQDO�� 9DOHQFLD��
7LUDQW�OH�%ODQF�����ܕ

%HUQDO�3XOLGR��&DUORV��(O�GHUHFKR�GH�ORV�GHUHFKRV��&RORPELD��8QLYHUVLGDG�
([WHUQDGR�GH�&RORPELDܗ�����

&DUPRQD�6DOJDGR��&RQFHSFLµQ��/LEHUWDG�GH�H[SUHVLµQ�H�LQIRUPDFLµQ�\�VXV�
O¯PLWHV��0DGULG��(GHUVD�����ܐ
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&UX]�9LOODOµQ��3HGURف��)RUPDFLµQ�\�HYROXFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQ�
WDOHV��5قHYLVWD�(VSD³ROD�GH�'HUHFKR�&RQVWLWXFLRQDO��Q¼P��������ܘ�

)HUUDMROL��/XLJL��3RGHUHV�VDOYDMHV��&ULVLV�GH� OD�GHPRFUDFLD�FRQVWLWXFLRQDO��
0DGULG��7URWWDܚ����

)HUUDMROL��/XLJL��'HUHFKRV�\�JDUDQW¯DV��0DGULG��7URWWDܗ�����
+¦EHUOH��3HWHU��(O�(VWDGR�FRQVWLWXFLRQDO��0«[LFR��,QVWLWXWR�GH�,QYHVWLJD�

FLRQHV�81$0ܒ�����
.DQW��(PPDQXHO��)XQGDPHQWDFLµQ�GH�OD�PHWD़¯VLFD�GH�ODV�FRVWXPEUHV��0«�

[LFR��3RUU¼D�������
/µSH]�*XHUUD��/XLV��,QWURGXFFLµQ�DO�GHUHFKR�FRQVWLWXFLRQDO��9DOHQFLD��7LUDQW�

OH�%ODQFK������ܓ
3RUWHUR�0ROLQD��-RV«�$QWRQLR��&RQVWLWXFLµQ�\�MXULVSUXGHQFLD�FRQVWLWXFLRQDO��

9DOHQFLD��7LUDQW�OR�%ODQFKܙ�����
5HFDVHQV�6LFKHV��/XLV��(VWXGLRV�GH�बORVR़¯D�GHO�GHUHFKR��WRPR�,��0«[LFR��

87(+$����ܕ�
5RGU¯JXH]�2���3DEOR��'HUHFKRV�IXQGDPHQWDOHV��6DQ�-RV«��&RVWD�5LFD��-X�

ULVFHQWURܐ�����

Legislación

&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�'RPLQLFDQD�
/H\�VREUH�HO�GHIHQVRU�GHO�SXHEOR��GHO���GH�IHEUHUR�GHܐ����

Jurisprudencia

&RUWH�GH�&RQVWLWXFLRQDOLGDG�GH�&RORPELD��6HQWHQFLD�68�����GH����ܗ
&RUWH�GH�&RQVWLWXFLRQDOLGDG�GH�&RORPELD��6HQWHQFLD�7�����GH����ܗ
7ULEXQDO�&RQVWLWXFLRQDO�DOHP£Q��6HQWHQFLD����GH�HQHUR�GH����ܖ�
&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��&DVR�9HO£VTXH]�5RGU¯JXH]��

6HQWHQFLD�GH����GH�MXOLR�GH����DVR�*RG¯QH]�&UX]��6HQ&�ܓ����UU£�3ܗ�
WHQFLD�GH����GH�HQHUR�GH����ܒ����UU£�3ܘ�

&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��&DVR�7UDEDMDGRUHV�&HVDGRV�
GHO�&RQJUHVR�Y��3HU¼�����GH�QRYLHPEUH�3ܕ����£UUܗ����

&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��&DVR�*RQ]£OH]�\�RWURV�Y��
0«[LFR��3£UU�6ܔ����HQWHQFLD�GHO����GH�QRYLHPEUH�GH�������Sܒ���
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7ULEXQDO�&RQVWLWXFLRQDO� GH� OD�5HS¼EOLFD�'RPLQLFDQD��&DVR�/DXULDQD�
9LOODU�Y�� -XQWD�GH�5HWLUR�GH� ODV�)XHU]DV�$UPDGDV��6HQWHQFLD�Q¼P��
7&����������GH�IHFKD���GH�PD\R�GHܛ���

7ULEXQDO� &RQVWLWXFLRQDO� GH� OD�5HS¼EOLFD�'RPLQLFDQD�� &DVR�9LUJLOLR�
&DVWLOOR� \�5DIDHO�%£H]� Y�� -XQWD�&HQWUDO�(OHFWRUDO�� 6HQWHQFLD�Q¼P��
7&����������GH�IHFKD����GH�PD\R�GHܛ����

7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��&DVR�'HIHQVRUHV�
3¼EOLFRV� Y�� 3URFXUDGRU� )LVFDO� 3URYLQFLD�'XDUWH�� 6HQWHQFLD� Q¼P��
7&����������GH�IHFKD����GH�MXQLR�GHܛ���

7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��&DVR�0DQXHO�0X�
³R]�Y��&£PDUD�GH�'LSXWDGRV��6HQWHQFLD�Q¼P��7&����������GH�IHFKD�
���GH�VHSWLHPEUH�GHܛ����

7ULEXQDO�&RQVWLWXFLRQDO� GH� OD�5HS¼EOLFD�'RPLQLFDQD��([SHGLHQWH� -D�
YLHO�1RYDV�1RYDV�Y��&RQVHMR�GH�OD�3ROLF¯D�1DFLRQDO��6HQWHQFLD�Q¼P��
7&����������GH�IHFKD���GH�RFWXEUH�GHܛ���

3RGHU�-XGLFLDO��6HQWHQFLD�GH�OD�&£PDUD�&LYLO�\�&RPHUFLDO�GH�OD�6XSUHPD�
&RUWH�GH�-XVWLFLD�GH�IHFKD����GH�RFWXEUH�GHܗ����

3RGHU�-XGLFLDO��6HQWHQFLD�GH�OD�&£PDUD�&LYLO�\�&RPHUFLDO�GH�OD�6XSUHPD�
&RUWH�GH�-XVWLFLD�GH�IHFKD����GH�RFWXEUH�GHܐ����



Mag. Domingo Gil

/LFHQFLDGR� HQ�'HUHFKR� SRU� OD� 3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�0DGUH� \�
0DHVWUD��38&00���'RFWRU�HQ�'HUHFKR�6RFLDO��8QLYHUVLGDG�GH�(VWUDVEXUJR��
)UDQFLD��0£VWHU�HQ�'HUHFKR�&RQVWLWXFLRQDO�SRU�OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�
0DGUH�\�0DHVWUD��38&00��\�OD�8QLYHUVLGDG�&DVWLOOD�/D�0DQFKD��3URIHVRU�
GH�ODV�DVLJQDWXUDV�'HUHFKR�GHO�7UDEDMR��&RQVWLWXFLRQDOL]DFLµQ�GHO�3URFHVR�&LYLO�
HQ�OD�38&00�\�HQ�81,%(��$XWRU��HQWUH�RWURV�W¯WXORV��GH�(O�SURFHVR�ODERUDO�D�
OD�OX]�GHO�GHELGR�SURFHVR��
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mag. Domingo gil

(O�(VWDGR�GH�GHUHFKR�VH�WUDGXFH�HQ�HO�LPSHULR�GH�XQ�HVWDGR�MXU¯GL�
FR�D�FX\R�FXPSOLPLHQWR�GHEHQ�VXMHWDUVH��HQ�OD�PHGLGD�LPSXHVWD�
SRU�OD�QRUPD��ORV�SRGHUHV�S¼EOLFRV�\�ORV�LQGLYLGXRV��DXQTXH��HQ�

VX�IXQGDPHQWR�GH�LQLFLR��KD\D�WHQLGR�SRU�SURSµVLWR�HVHQFLDO�HVWDEOHFHU�
O¯PLWHV�D�OD�VREHUDQ¯D�\�SRWHVWDGHV�GHO�(VWDGR�HQWH�D�ODV�SUHUURJDWLYDV�
IXQGDPHQWDOHV�GH�ODV�SHUVRQDV��(V��SXHV��XQ�HQR�MXU¯GLFR�GH�GREOH�Y¯D��
DO�PHQRV�HQ�VX�FRQFHSFLµQ�DFWXDO�

'HVGH� HVWH� HQIRTXH� GHO�(VWDGR�GH� GHUHFKR�� \� FRQ� HO� SURSµVLWR� GH�
FRQWH[WXDOL]DU�OD�QRFLµQ�\�VX�IXQGDPHQWR��LQWHUHVD�GHVWDFDU�DTX¯��HQ�XQ�
SULPHU�PRPHQWR��XQD�LGHD�HVHQFLDO�TXH�GRPLQD�HO�WHPD��D�VDEHU���HQ�TX«�
FRQVLVWH�HO�(VWDGR�GH�GHUHFKR�GH�TXH�VH�KDEOD"��,���(Q�XQD��VHJXQGD�SDUWH��
UHIHULGD�DO�FDVR�SDUWLFXODU�GH�5HS¼EOLFD�'RPLQLFDQD��HV�QHFHVDULR�GHWHUPL�
QDU�FµPR�KD�VLGR�GLVH³DGR��HQ�HO�SODQR�IRUPDO��HO�HVWDGR�GH�GHUHFKR�HQ�OD�
&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD��SDUD�OXHJR�FRPSDUDUOR��PHGLDQWH�DOJXQDV�
LGHDV�JHQHUDOHV�QHFHVDULDV�SDUD�OD�UHDOL]DFLµQ�GH�XQ�GLDJQµVWLFR�SRVWHULRU��
FRQ�HO�HVWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�TXH��HQ�OD�UHDOLGDG�FRQFUHWD��
YLYH�OD�VRFLHGDG�GRPLQLFDQD��,,��

I.  La concreción del Estado de derecho

A.  El alcance de la noción

(Q�VX�FRQFHSFLµQ�GH�RULJHQ�HO�HVWDGR�GH�GHUHFKR�IXH�DVXPLGR�FRPR�

�ً��OD�E¼VTXHGD�GH�XQؽ�LGHDO�LQVWLWXFLRQDOؾ��LQVWLWXWLRQHOOHV�
LGHDO��R�GH�XQDؽ�UHDOLGDG�HVSLULWXDOؾ��JHLVWHJH�:LUNOLFKNHLW���
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GLULJLGD�D�SURWHJHU�DO�FLXGDGDQR�FRQ�VX�OLEHUWDG��VXV�YDOR�
UHV��DV¯�FRPR�VXV�GHUHFKRV�LQQDWRV�\�DGTXLULGRV�HQWH�DO�
SHOLJUR�GH�HYHQWXDOHV�DEXVRV�SRU�SDUWH�GH�ORV�GHWHQWDGRUHV�
GHO�SRGHU�SRO¯WLFRق����

(VWH� FRQFHSWR� LQLFLDO�
HVW£� DVRFLDGR�� SRU� WDQWR��
D�OD�LGHD�GH�FRQWURO�GH�OD�
DFWLYLGDG� HVWDWDO� D� IDYRU�
GH� ORV� GHUHFKRV� GH� ODV�
SHUVRQDV� VREUH� OD� EDVH�
GHO�HVWDEOHFLPLHQWR�GH�XQ�
HVWDWXWR�MXU¯GLFR�DO�TXH�HO�
(VWDGR�HVW£�FRQVWUH³LGR�D�
VRPHWHU�VXV�DFWXDFLRQHV�

3DUD� +DQV� .HOVHQ��
VLQ�HPEDUJR��OD�H[SUHVLµQ�
PLVPD�GHف�(VWDGR�GH�GH�
UHFKRق� HV� LPSURSLD��3DUD�
HVWH� DXWRU�� WRGR� HVWDGR�
GHVFDQVD�HQ�XQD�GHWHUPLQDGD�FRQVWUXFFLµQ�MXU¯GLFD��OR�TXH�KDFH�VXSRQHU�
TXH�GRQGH�KD\�HVWDGR�KD\�GHUHFKR��YDFLDQGR�GH�VXVWDQFLD�HO�FRQFHSWR��\D�
TXH��YLVWR�DV¯��WRGR�HVWDGR�GHVFDQVDU¯D�HQ�XQ�GHWHUPLQDGR�(VWDGR�GH�GHUH�
FKR�\��SRU�FRQVLJXLHQWH��QR�KDEU¯D�GLVWLQFLµQ�HQWUH�HO�(VWDGR�DXWRFU£WLFR�\�
HO�(VWDGR�GHPRFU£WLFR���(VWH�QR�KD�VLGR��VLQ�HPEDUJR��HO�FULWHULR�VHJXLGR�
SRU�OD�PD\RU¯D�GH�OD�GRFWULQD�MXU¯GLFD��/D�RSLQLµQ�SUHYDOHFLHQWH�HQWLHQGH�
TXH�QR�EDVWD�HO�VROR�RUGHQDPLHQWR�MXU¯GLFR�GHO�HVWDGR�FRPR�VLQµQLPR�GH�
(VWDGR�GH�GHUHFKR��SXHV�HVWH�WUDVFLHQGH�OD�PHUD�UHJXODFLµQ�GH�OD�YLGD�HQ�
VRFLHGDG�PHGLDQWH�HO�HVWDEOHFLPLHQWR�GH�UHJODV�LPSXHVWDV�VREHUDQDPHQWH�
SRU�HO�(VWDGR��6H�UHTXLHUH��VREUH�WRGR���OD�YLJHQFLD�GH�XQ�HVWDWXWR�P¯QLPR�
GH�GHUHFKRV�IXQGDPHQWDOHV�TXH�SXHGDQ�KDFHU�YDOHU�ORV�LQGLYLGXRV�HQWH�D�
OD�$GPLQLVWUDFLµQ��HVWDWXWR�MXU¯GLFR�DO�TXH�HVW£Q�VRPHWLGRV��HQ�OD�PHGLGD�

�ܐ 1��/XKPDQQ��FLWDGR�SRU�$QWRQLR�(QULTXH�3«UH]�/X³R��'HUHFKRV�KXPDQRV��(VWDGR�GH�GHUHFKR�
\�&RQVWLWXFLµQ���QD��(G��0DGULG��7HFQRV��������Sܢ���

ܑ� $QWRQLR�&DUORV�3HUHLUD�0HQDXW��5XOH�RI�/DZ�R�(VWDGR�GH�GHUHFKR��0DGULG�\�%DUFHORQD��
0DUFLDO�3RQV��������Sܔ���

0DJLVWUDGR�'RPLQJR�*LO��
MXH]�GH�OD�&RUWH�GH�7UDEDMR�GH�6DQWLDJR
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QHFHVDULD��JREHUQDQWHV�\�JREHUQDGRV�FRPR�JDUDQW¯D�E£VLFD�SDUD�HO�UHVSHWR�
GH�ORV�GHUHFKRV�UHFRQRFLGRV�FRPR�LQKHUHQWHV�D�ORV�VHUHV�KXPDQRV��(VWH�
HV�HO�FRQFHSWR�TXH�GRPLQD�OD�SDUWH�GRJP£WLFD�GH�OD�/H\�)XQGDPHQWDO�GH�
%RQQ�GH�������FRPR�XQD�UHVSXHVWD�D�ORV�KRUURUHV�GHO�(VWDGR�QD]L��'H�DK¯�
TXH�GHED�FRQFOXLUVH�DO�UHVSHFWR�TXH

�ً��WRGD�OD�LGHD�GHOف�(VWDGR�GH�GHUHFKRق�TXHGD�HQFHUUDGD�
HQ�OD�UHDOLGDG�GH�XQف�(VWDGR�FRQVWLWXFLRQDO��3قRU�HVWH��D�VX�
YH]��GHEHPRV�HQWHQGHU�HO�SURSLR�GH�ORV�UHJ¯PHQHV�GHPR�
FU£WLFRV�\�SOXUDOLVWDV��HQ�DELHUWD�RSRVLFLµQ�D�ODV�P¼OWLSOHV�
IRUPDV�DXWRFU£WLFDV��TXH�YDQ�GHVGH�HO�DXWRULWDULVPR�KDVWD�
HO�WRWDOLWDULVPR���

$KRUD�ELHQ��GH�PDQHUD�SUHFLVD���GH�FX£O�(VWDGR�GH�GHUHFKR�VH�KDEOD"�
(Q�XQD� FRQFHSFLµQ� UHVWULFWLYD�GHO� FRQFHSWR��=DJUHEHOVN\� OR� DVLPLOD� DO�
RULJLQDO� UHFKWVVWDDW� DOHP£Q�� WUDGXFL«QGROR�� SRU� WDQWR�� FRPR�(VWDGR�GH�
OH\��GLVWLQWR��SRU�WDQWR��DO�(VWDGR�FRQVWLWXFLRQDO��UHVLVWL«QGRVH�D�YHU�HVWH�
¼OWLPR�FRPR�XQD�YHUVLµQ� LQLFLDO�\�SDUWLFXODU�GH�DTXHO��(Q�HO�SULPHUR��
DXQTXH�VH�OR�FRQFLEH�FRPR�XQ�(VWDGR�VRPHWLGR�DO�LPSHULR�GHO�GHUHFKR��
OD�OH\�VH�FRQVWLWX\H�HQ�HO�LQVWUXPHQWR�GH�JDUDQW¯D�GH�ORV�GHUHFKRV��(OOR�
TXH�VH�FRQFUHWD�HQ�OD�VXSUHPDF¯D�GH�OD�OH\�\��SRU�WDQWR��OD�VXERUGLQDFLµQ�
GH�WRGRV�D�HOOD�\�OD�VXMHFLµQ�GH�ORV�MXHFHV�VROR�D�OD�OH\�HQ�HO�HMHUFLFLR�GH�
VXV�DWULEXFLRQHV�FRPR�£UELWURV�SDUD�GLULPLU�ORV�FRQLFWRV�HQWUH�ORV�SDUWL�
FXODUHV�\�HQWUH�HVWRV�\�OD�$GPLQLVWUDFLµQ��$V¯�YLVWR��HO�(VWDGR�GH�GHUHFKR�
VH�H[SUHVDED�D�WUDY«V�GHOف�SULQFLSLR�GH�OHJDOLGDGق��UHGXFLHQGR�HO�GHUHFKR�
D�OD�OH\��

(Q�HO�(VWDGR�FRQVWLWXFLRQDO��HQ�FDPELR��FRQFHELGR�FRPR�XQف�DXW«QWLFR�
FDPELR�JHQ«WLFRق��FRPR�OD�IRUPD�GH�HVWDGR�SURSLD�GH�QXHVWURV�WLHPSRV��
OD�OH\�VH�VXERUGLQD�DO�HVWUDWR��P£V�DOWR��HVWDEOHFLGR�SRU�OD�&RQVWLWXFLµQ��
(OOR� LPSOLFD��SRU�FRQVLJXLHQWH��HO� UHWURFHVR�GHO�UHIHULGR�SULQFLSLR�GH�
OHJDOLGDG��FHGLHQGR�HO�SDVR�DOف�SULQFLSLR�GH�FRQVWLWXFLRQDOLGDGق��SURFX�
UDQGR�TXH�HO�FRƎXQWR�GH�SULQFLSLRV�\�YDORUHV�FRQWHQLGRV�HQ�OD�&RQV�
WLWXFLµQ�VLUYD�SDUD�FRQGLFLRQDU��FRQWHQHU�\�RULHQWDU�OD�SURGXFFLµQ�GH�
WRGR�HO�GHUHFKR��LQFOX\HQGR��SRU�WDQWR��OD�OH\��\�SDUD�TXH��DVLPLVPR��

�ܒ -RUJH�5HLQDOGR�$��9DQRVVL��(VWDGR�GH�GHUHFKR���WD��(GLFLµQ��%XHQRV�$LUHV��$VWUHD��������Sܣ��



384 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

OD�DFWLYLGDG�GHO�(MHFXWLYR��HO�/HJLVODWLYR�\�ORV�MXHFHV�HVW«�VRPHWLGD�D�OD�
���قVREHUDQ¯D�DEVWUDFWD�GH�OD�&RQVWLWXFLµQف

)HUUDMROL� VRVWLHQH�� VREUH� OD�EDVH�GH�FULWHULRV� VLPLODUHV��TXH�KD\�GRV�
PRGHORV�GH�(VWDGR�GH�GHUHFKR��HOف�(VWDGR�OHJLVODWLYR�GH�GHUHFKR��(VWDGR�
OHJDO�ق�\�HOف�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR��(VWDGR�FRQVWLWXFLRQDO�ق��
ORV�FXDOHV�UHHMDQ�GRV�H[SHULHQFLDV�KLVWµULFDV�GLIHUHQWHV��GHVDUUROODGDV�HQ�
HO�FRQWLQHQWH�HXURSHR��XWR�GH�XQ�FDPELR�GH�SDUDGLJPD�HQ�OD�QDWXUDOH]D�
\�HVWUXFWXUD�GHO�GHUHFKR��GH�OD�FLHQFLD�MXU¯GLFD�\�GH�OD�MXULVGLFFLµQ���

1R� REVWDQWH� HOOR�� HV� SUHFLVR� VH³DODU� TXH� HO�(VWDGR� GH� GHUHFKR�QR�
GHEH�VHU�FDUDFWHUL]DGR�SRU�OD�IRUPD�MXU¯GLFD�TXH�DVXPD�HO�(VWDGR�HQ�XQ�
PRPHQWR�GDGR�GH�VX�GHVDUUROOR�KLVWµULFR��VLQR�SRU�HO�VRPHWLPLHQWR�GH�ORV�
SRGHUHV�S¼EOLFRV�D�XQ�GHWHUPLQDGR�HVWDWXWR�MXU¯GLFR�TXH�ORV�LQGLYLGXRV�
SXHGDQ�RSRQHU�D�OD�$GPLQLVWUDFLµQ��FRPR�O¯PLWH�GH�OD�VREHUDQ¯D�GH�HVWD�\�
JDUDQW¯D�GH�UHVSHWR�GH�ODV�SUHUURJDWLYDV�IXQGDPHQWDOHV�GH�DTXHOORV��'HVGH�
HVWH�SXQWR�GH�YLVWD��KD�GH�HQWHQGHUVH��GH�PDQHUD�OµJLFD��TXH�HO�(VWDGR�GH�
GHUHFKR�HVW£�UHIHULGR�D�OR�TXH�D\HU�IXHف�(VWDGR�OHJDOق�\�KR\�HVف�(VWDGR�
FRQVWLWXFLRQDO��3قRU�WDQWR��GHVGH�HVWH�SXQWR�GH�YLVWD��HQ�OXJDU�GH�KDEODU�
GHف�PRGHORV�GH�(VWDGR�GH�GHUHFKRق��OR�FRQYHQLHQWH�VHU¯D�KDEODU�GHف�HWDSDV�
R�HVWDGLRV��KLVWµULFRV��GH�(VWDGR�GH�GHUHFKRق��(OOR�VLJQLFD�TXH��DO�LJXDO�
TXH�HQ�HO�FDVR�GH� ORV�GHUHFKRV�IXQGDPHQWDOHV�� OD�QRFLµQ�GH�(VWDGR�GH�
GHUHFKR�WLHQH�XQ�FDU£FWHU�KLVWµULFR�\��SRU�WDQWR��SURJUHVLYR��TXH�VH�KD�LGR�
FRQIRUPDQGR��GH�PDQHUD�DFXPXODWLYD��HQ�HWDSDV�VXFHVLYDV��SURGXFL«QGRVH�
DV¯�XQ�FDPELR�HQ�HO�LPSHULR�GHO�HVWDWXWR�MXU¯GLFR�D�FRQVLGHUDU��\D�TXH�HO�
(VWDGR�\�ORV�SDUWLFXODUHV�VH�VRPHWHQ�WDPEL«Q�D�OD�&RQVWLWXFLµQ��QR�VROR�D�
OD�OH\��'H�DK¯�TXH�ORV�W«UPLQRV�DSURSLDGRV�QR�VHDQ�(VWDGR�GH�OH\�R�(VWDGR�
FRQVWLWXFLRQDO��VLQRف�(VWDGR�GH�GHUHFKR�GH�OH\ق��FRPR�VH�OR�HQWHQGLµ�HQ�
VXV�RU¯JHQHV�ف��(VWDGR�GH�GHUHFKR�FRQVWLWXFLRQDOق���FRPR�VH�OR�FRQFLEH�
HQ�OD�DFWXDOLGDG��R��VLPSOHPHQWHف��(VWDGR�GH�GHUHFKRق��SXHV�HO�FRQFHSWR�
GHEHU£�VHU�HVH��FRQ�LQGHSHQGHQFLD�GHO�HVWDGR�MXU¯GLFR�TXH�DO�TXH�HVW«Q�
VRPHWLGRV�ORV�SDUWLFXODUHV�\�ORV�SRGHUHV�S¼EOLFRV��VLHPSUH�TXH�HVWH�VLUYD�
GH�FRQWURO�D�VXV�UHVSHFWLYDV�DFWXDFLRQHV�

�ܓ *XVWDYR�=DJUHEHOVN\��(O�GHUHFKR�G¼FWLO��7UDG��GH�0DULQD�*DVFµQ���YD��(G��0DGULG��7URWWD��
������SSܐ�������

�ܔ /XLJL�)HUUDMROL3ف��DVDGR�\�IXWXUR�GHO�HVWDGR�GH�GHUHFKR��7قUDG��GH�3LODU�$OOHJXH��HQ�0LJXHO�
&DUERQHOO��HG����1HRFRQVWLWXFLRQDOLVPR�V���0DGULG��7URWWD��������Sܝ��
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B.  El rol del Estado en el Estado de derecho

8QD�VHJXQGD�FXHVWLµQ��FRQHFWDGD�D�OD�SULPHUD��HVW£�UHIHULGD�DO�SDSHO�
TXH�VH�DVLJQD�DO�(VWDGR�HQ�HVWH�(VWDGR�FRQVWLWXFLRQDO�TXH�VLJQLFD�HO�QXHYR�
(VWDGR�GH�GHUHFKR��,QLFLDOPHQWH��HO�(VWDGR�WHQ¯D�XQ�SDSHO�SDVLYR��HO�GH�
DEVWHQHUVH�HQWH�D�ODV�OLEHUWDGHV�\�GHUHFKRV�GH�ORV�LQGLYLGXRV��'HVSX«V��
VREUH�WRGR�GH�OD�&RQVWLWXFLµQ�PH[LFDQD�GH�4XHU«WDUR��GH�������DQWHV��
SRU�WDQWR��GH�OD�GH�:HLPDU��GH��������FRQ�VX�F«OHEUH�DUW¯FXOR������HVH�URO�
GHO�(VWDGR�VH�UHYHOµ�FRPR�LQVXFLHQWH�DQWH�OD�DSDULFLµQ�GH�UHTXHULPLHQ�
WRV��GHUHFKRV��UHODWLYRV�D�ODف�SURFXUD�H[LVWHQFLDOق�GH�ORV�LQGLYLGXRV�� ORV�
GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV��$�SDUWLU�GH�HQWRQFHV�VH�H[LJH�
TXH�HO�(VWDGR�DVXPD�XQ�URO�DFWLYR�\�DEDQGRQH�VX�SDSHO�SDVLYR��HV�GHFLU��
HO�DEDQGRQR�GH�OD�GLYLVD�GHO�ODLVVH]�IDLUH��ODLVVH]�SDVVHU�\��SRU�FRQVLJXLHQWH��
HO�WU£QVLWR�GHO�(VWDGR�OLEHUDO�DO�(VWDGR�LQWHUYHQWRU��TXH��HQ�UHDOLGDG�\D�VH�
KDE¯D�SDUFLDOPHQWH�LQLFLDGR�FRQ�ODV�SULPHUDV�OH\HV�HQ�PDWHULD�GH�VHJXULGDG�
VRFLDO�HQ�OD�$OHPDQLD�GH�%LVPDUN��D�SDUWLU�GH�������FRPR�XQ�PHFDQLVPR�
SDUD�HQDU�HO�DXJH�\�FUHFLPLHQWR�GHO� VRFLDOLVPR�DOHP£Q�GH� OD� VHJXQGD�
PLWDG�GHO�VLJOR��

(VWH� QXHYR� URO� GHO�(VWDGR�QR� GHEH� VHU� HQWHQGLGR� FRPR�XQD�PHUD�
FRQFHVLµQ�JUDFLRVD��VLQR�FRPR�XQD�HVSHFLH�GHف�(VWDGR�FRQTXLVWDGRق��XWR�
GH�OD�FRQVXVWDQFLDO�OXFKD�GH�LQWHUHVHV�TXH�VH�RULJLQD�\�GHVDUUROOD�HQ�ODV�
VRFLHGDGHV�GLYLGLGDV�HQ�FODVHV��FRPR�ORV�(VWDGRV�FDSLWDOLVWDV�GH�2FFLGHQWH��

(O�UHFRQRFLPLHQWR�GH�HVWRVف�QXHYRV�GHUHFKRVق��HQ�WRUQR�D�ODف�SURFXUD�
H[LVWHQFLDOق� R� DO� �P¯QLPRف YLWDOق�� SODQWHD� HQ� OD� GRFWULQD� XQ� LQWHUHVDQWH�
GHEDWH�HQ�WRUQR�D�HVH�URO�GHO�(VWDGR��/D�FRQWURYHUVLD�VH�SUHVHQWµ�FXDQGR�
&DUO�6FKPLWW��HQ�OD�LQWHUSUHWDFLµQ�TXH�KL]R�GH�OD�&RQVWLWXFLµQ�GH�:HLPDU��
WUD]µ�XQD�VHSDUDFLµQ�WDMDQWH�HQWUH�OD�&RQVWLWXFLµQ�FRPR�IRUPD�MXU¯GLFD�
GHO�(VWDGR�\�HO� IXQFLRQDPLHQWR�SRO¯WLFR�GHO�3RGHU��&RQ�HOOR�SUHWHQG¯D�
YDFLDU�GH�FRQWHQLGR�OD�SUHWHQGLGD�GLPHQVLµQ�VRFLDO�GHO�(VWDGR�GH�GHUHFKR�
SURFODPDGR�SRU�GLFKD�&RQVWLWXFLµQ���(Q�HO�GHVDUUROOR�GH�HVWD�WHVLV��(UQVW�
)RUVWKRMM��XQR�GH�ORV�GLVF¯SXORV�GHVWDFDGRV�GH�6FKPLWW��VH³DOD�TXH

�ً�� HQ� VX� HYROXFLµQ� KLVWµULFD� HO� HOHPHQWR� GHQLWRULR�
GHO�(VWDGR�GH�GHUHFKR�DSDUHFH�OLJDGR�D�OD�&RQVWLWXFLµQ��

�ܕ 3«UH]�/X³R��'HUHFKRV�KXPDQRV��Sܐ����
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PLHQWUDV�TXH�OD�IXQFLµQ�VRFLDO�GHO�(VWDGR�HV�DOJR�TXH�VH�
YLQFXOD� D� ODV� WDUHDV� SURSLDV� GH� OD�$GPLQLVWUDFLµQ�� 3RU�
HVR��HO�(VWDGR�GH�GHUHFKR�\�HO�(VWDGR�VRFLDO�QR�VRQ�XQD�
PLVPD�FRVD�\�HV�LPSRVLEOH�FRQFHELU�XQؽ�(VWDGR�VRFLDO�GH�
GHUHFKRؾ��\D�TXH�HOOR�LPSOLFDU¯D�FRQFLOLDU�GRV�LGHDV�DQWL�
W«WLFDV��OD�XQD��(VWDGR�GH�GHUHFKR��WHQGHQWH�D�JDUDQWL]DU��
D�WUDY«V�GH�FDXFHV�IRUPDOHV��OD�OLEHUWDG�GH�ORV�FLXGDGDQRV�
DQWH�OD�LƎHUHQFLD��VLF��GHO�(VWDGR�PHGLDQWH�OD�VHSDUDFLµQ�
GH�SRGHUHV��HO�SULQFLSLR�GH�OHJDOLGDG�\�OD�LQGHSHQGHQFLD�
MXGLFLDO��\�WRGR�HOOR�D�Q�GH�VDOYDJXDUGDU�HO�VWDWX�TXR�HFR�
QµPLFR�VRFLDO��OD�RWUD��(VWDGR�VRFLDO��VH�SUHVHQWD�FRPR�XQ�
SURJUDPD�GH�:HFKVHO�GHU�$PELDQFH��GH�XQD�WUDQVIRUPDFLµQ�
HFRQµPLFR�VRFLDO�HQFDPLQDGD�D�OD�SURWHFFLµQ�GH�ODV�FODVHV�
PHQRV�IDYRUHFLGDV�D�WUDY«V�GH�XQD�SRO¯WLFD�WHQGHQWH�D�XQD�
UHGLVWULEXFLµQ�HTXLWDWLYD�GH�OD�ULTXH]Dً��

&RQWUDULR�D�HOOR�VH�KD�VH³DODGR�TXH�

�ً��HO�SDVR�GHO�(VWDGR�OLEHUDO�DO�(VWDGR�VRFLDO�GH�GHUHFKR�
KD�VXSXHVWR�XQD�UDGLFDO�PXWDFLµQ�HQ�VX�SURSLD�VLJQL�
FDFLµQ�MXU¯GLFR�SRO¯WLFD��SHUR�VLQ�TXH�HOOR�LPSOLTXH�TXH�
HO�(VWDGR�VRFLDO�KD\D�GHMDGR�GH�VHU�(VWDGR�GH�GHUHFKR��R�
TXH�VXV�SRVWXODGRV�VH�KD\DQ�WUDGXFLGR�HQ�IµUPXODV�SUR�
JUDP£WLFDV�FDUHQWHV�GH�LQFLGHQFLD�HQ�OD�QDWXUDOH]D�MXU¯GLFD�
\�FRQWHQLGR�LQVWLWXFLRQDO�GHO�(VWDGR�GH�GHUHFKRً���

6H�WUDWD��SXHV��GH�XQD�FRQFHSFLµQ�P£V�DYDQ]DGD�GHO�URO�GHO�(VWDGR�HQ�HO�
HVWDGR�GH�GHUHFKR��SURFXUDQGRف�XQD�IµUPXOD�GH�FRPSURPLVR�HQWUH�OD�GH�
IHQVD�GH�ODV�OLEHUWDGHV�WUDGLFLRQDOHV�GH�VLJQR�LQGLYLGXDO�\�ODV�H[LJHQFLDV�GH�OD�
MXVWLFLD�VRFLDOق���VLQ�UHQXQFLDU�D�ODV�JDUDQW¯DV�MXU¯GLFDV�GHO�(VWDGR�GH�GHUHFKR��
HO�(VWDGR�VRFLDO�GH�GHUHFKR�KD�VXSXHVWR�DGHP£V�GH�OD�JDUDQW¯D�PDWHULDO�GH�
ORV�SRVWXODGRV�\�OLEHUWDGHV�IRUPDOHV�SURFODPDGRV�SRU�HO�(VWDGR�OLEHUDO�GH�
GHUHFKR��OR�TXH�KD�H[LJLGR�SURIXQGRV�FDPELRV�HQ�ODV�W«FQLFDV�RSHUDWLYDVً�

�ܖ (UQVW�)RUVWKR��FLWDGR�SRU�3«UH]�/X³R��'HUHFKRV
�ܗ 2��%DFKRI��(��)HFKQHU�\�&��)��0HQJHU��FLWDGRV�SRU�3«UH]�/X³R��,E¯G���S����ܑ
�ܘ ,E¯G�
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/R�TXH�VH�H[LJH�D�OD�$GPLQLVWUDFLµQ�HV�WUDVFHQGHU�ORV�SRVWXODGRV�IRUPDOHV�
GHO�HVWDGR�OLEHUDO�HQ�SURFXUD�GH�ODV�JDUDQW¯DV�PDWHULDOHV�TXH�GHWHUPLQDQ�OD�
H[LVWHQFLD�PLVPD�GH�ORV�LQGLYLGXRV��VLWX£QGRVH�HQ�OD�HVIHUD�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV��P£V�TXH�HQ�PHURV�UHTXHULPLHQWRV�GH�SRO¯WLFD�DVLVWHQFLDO�

(O�VLJXLHQWH�SDVR��KDFLD�HOف�(VWDGR�GHPRFU£WLFR�GH�GHUHFKRق��VH�GD�
FRQ�OD�DVLJQDFLµQ�GH�XQD�PD\RU�SDUWLFLSDFLµQ�\�UHSUHVHQWDFLµQ�GH�OD�VR�
EHUDQ¯D�SRSXODU�HQ�ODV�GHFLVLRQHV�GHO�(VWDGR��3«UH]�5R\R��HQ�XQD�RSLQLµQ�
GH�H[WUHPR�RSWLPLVPR��VH³DOD�TXH�HVWH�HV�HO�FRUUHVSRQGLHQWH�D�OD�IDVH�HQ�
TXHًف��HO�(VWDGR�GH�GHUHFKR�SDVD�D�VHU�HO�GH�OD�OHJLWLPDFLµQ�GHPRFU£WLFD�
GHO�SRGHU�GHO�(VWDGR��HV�GHFLU��HO�GH�OD�UHFRQGXFFLµQ�GH�OD�YROXQWDG�GHO�
(VWDGR�¼QLFD�\�H[FOXVLYDPHQWH�D�OD�YROXQWDG�GH�OD�VRFLHGDGق����<�DJUHJD�

(VWDGR�GH�GHUHFKR�\�(VWDGR�GHPRFU£WLFR�VH�FRQYLHUWHQ��
SXHV�� D� SDUWLU� GH� HVWH�PRPHQWR� HQ� W«UPLQRV� LG«QWLFRV��
8Q�(VWDGR�TXH�QR�VHD�GHPRFU£WLFR��HV��SRU�GHQLFLµQ��
XQ�(VWDGR�TXH�QR�HV�GH�GHUHFKR��LQGHSHQGLHQWHPHQWH�GH�
TXH�VH�PDQWHQJDQ�DOJXQRV�GH�ORV�HOHPHQWRV�GHO�(VWDGR�
GH�GHUHFKR�FDUDFWHU¯VWLFR�GH�ORV�PRPHQWRV�DQWHULRUHV����

�
3XHGH�DUPDUVH��SRU�FRQVLJXLHQWH��TXH�ORV�GRV�FRPSRQHQWHV�E£VLFRV�

TXH�FDUDFWHUL]DQ�HO�PRGHUQR�(VWDGR�GH�GHUHFKR�VRQ�OD�DVLJQDFLµQ�GH�XQD�
PD\RU�SDUWLFLSDFLµQ�\� UHSUHVHQWDFLµQ�GH� OD� VREHUDQ¯D�SRSXODU��SRU�XQD�
SDUWH��\��SRU�OD�RWUD��HO�UHFRQRFLPLHQWR�H[SUHVR�GH�ORV�SULQFLSLRV�HVHQFLDOHV�
�OD�GLJQLGDG�KXPDQD��OD�OLEHUWDG�\�OD�LJXDOGDG��\�XQD�VHULH�GH�GHUHFKRV��
FDOLFDGRV�FRPR�IXQGDPHQWDOHV����LQKHUHQWHV�D�WRGRV�ORV�LQGLYLGXRV�

$V¯�OR�UHFRQRFHQ�ODV�FRQVWLWXFLRQHV�PRGHUQDV��FRQ�HO�DYDO�GH�OD�GRF�
WULQD�FLHQW¯FD�\�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO��OR�FXDO�KD�FRQGXFLGR�D�
OD�SURFODPDFLµQ�IRUPDO�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��TXH��
HQ�OD�UHDOLGDG�GH�KR\��QR�HV�P£V�TXH�HO�PRGHUQR�(VWDGR�FRQVWLWXFLRQDO��

�ܙ -DYLHU�3«UH]�5R\R��&XUVR�GH�GHUHFKR�FRQVWLWXFLRQDO��0DGULG�\�%DUFHORQD��0DUFLDO�3RQV��������
S������

�ܚ ,E¯G��
�ܛ &��5REHUW�$OH[\ف��/RV�GHUHFKRV�IXQGDPHQWDOHV�HQ�HO�(VWDGR�FRQVWLWXFLRQDO�GHPRFU£WLFRق��

7UDG��GH�$OIRQVR�*DUF¯D�)LJXHURD��HQ�&DUERQHOO��HG����1HRFRVQWLWXFLRQDOLVPR�V���SSܖ������



388 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

II. El caso dominicano

�&X£O�HV� OD�UHDOLGDG�GHO�HVWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�HQ�
5HS¼EOLFD�'RPLQLFDQD"�(O�FDVR�GRPLQLFDQR�GHEH�VHU�DQDOL]DGR�HQ�GRV�
QLYHOHV��HO�GH�OD�UHJXODFLµQ�IRUPDO��$��\�HO�GH�OD�FRQFUHFLµQ�PDWHULDO��%��

A. El reconocimiento formal del Estado social 
 y democrático de derecho en República Dominicana

(O�DUW¯FXOR���GH�OD�&RQVWLWXFLµQ�UHIRUPDGD�HO����GH�HQHUR�GH������
SURFODPD��GH�PDQHUD�IRUPDO��TXH��

5HS¼EOLFD�'RPLQLFDQD�HV�XQ�(VWDGR�VRFLDO�\�GHPRFU£WLFR�
GH�GHUHFKR��RUJDQL]DGR�HQ� IRUPD�GH�UHS¼EOLFD�XQLWDULD��
IXQGDGR�HQ�HO�UHVSHWR�GH�OD�GLJQLGDG�KXPDQD��ORV�GHUH�
FKRV�IXQGDPHQWDOHV��HO�WUDEDMR��OD�VREHUDQ¯D�SRSXODU�\�OD�
VHSDUDFLµQ�H�LQGHSHQGHQFLD�GH�ORV�SRGHUHV�S¼EOLFRV��

6REUH�HVWD�EDVH�OD�&RQVWLWXFLµQ�DVLJQD�DO�(VWDGR�GRPLQLFDQR��FRPR�
IXQFLµQ�HVHQFLDO��

�ً��OD�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�GH�OD�SHUVRQD��
HO�UHVSHWR�GH�OD�GLJQLGDG�\�OD�REWHQFLµQ�GH�ORV�PHGLRV�TXH�
OH�SHUPLWDQ�SHUIHFFLRQDUVH�GH�IRUPD�LJXDOLWDULD��HTXLWDWLYD�
\�SURJUHVLYD��GHQWUR�GH�XQ�PDUFR�GH�OLEHUWDG�LQGLYLGXDO�
\�GH�MXVWLFLD�VRFLDO��FRPSDWLEOHV�FRQ�HO�RUGHQ�S¼EOLFR��HO�
ELHQHVWDU�JHQHUDO�\�ORV�GHUHFKRV�GH�WRGRV�\�WRGDV��

$�HVRV�QHV��OD�&RQVWLWXFLµQ�

��� 3URFODPD�XQ�DPSOLR�FDW£ORJR�GH�GHUHFKRV�IXQGDPHQWDOHV�GH�ODV�OODPD�
GDV�SULPHUD��VHJXQGD�\�WHUFHUD�JHQHUDFLRQHV��,QFOXLGRV�HQ�ORV�DUW¯FXORV�
���D����GHO�WH[WR�FRQVWLWXFLRQDO��HVWH�FDW£ORJR�FRPSUHQGH�GHUHFKRV�
GLYLGLGRV� HQ� FXDWUR� JUXSRV� �GH� FXHVWLRQDEOH� FRKHUHQFLD��� FLYLOHV� \�
SRO¯WLFRV��HFRQµPLFRV�\�VRFLDOHV��FXOWXUDOHV�\�GHSRUWLYRV��\�FROHFWLYRV�
\�GHO�PHGLR�DPELHQWH��(VWD�OLVWD�VROR�WLHQH�FDU£FWHU�HQXQFLDWLYR��SXHV�
XQD�IµUPXOD�JHQ«ULFD��FRQWHQLGD�HQ�HO�DUW¯FXORܓ����FRQVWLWXFLRQDO��



389Derechos y libertades fundamentales en el Estado social y democrático de derecho (Panel)
Dra. Rosalía Sosa Pérez / Mag. Domingo Gil / Lic. Nassef Perdomo

Se
g

u
n

d
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�

SHUPLWH�VXPDU�RWURV�GHUHFKRV��\�JDUDQW¯DV��GH�LJXDO�QDWXUDOH]D�D�ORV�
FRQWHQLGRV�HQ�HVRV�WH[WRV���

��� (VWDEOHFH�QXPHURVRV�PHFDQLVPRV�QRUPDWLYRV�TXH�SURFXUDQ�XQD�PD\RU�
SDUWLFLSDFLµQ�\�UHSUHVHQWDFLµQ�GH�OD�VREHUDQ¯D�SRSXODU�HQ�ORV�DVXQWRV�
GHO�(VWDGR��DV¯�FRPR�XQ�PD\RU�HMHUFLFLR�HIHFWLYR�GH�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV�UHFRQRFLGRV��KDELOLWDQGR��DGHP£V��OD�OHJLVODFLµQ�DGMHWLYD�
SDUD� VX� UHJXODFLµQ��$� HVH� UHVSHFWR� HO�&RQVWLWX\HQWH�KD� WRPDGR� OD�
SUHFDXFLµQ�GH�GLVSRQHU�TXHف�VROR�SRU�OH\��HQ�ORV�FDVRV�SHUPLWLGRV�SRU�
HVWD�&RQVWLWXFLµQ��SRGU£�UHJXODUVH�HO�HMHUFLFLR�GH�ORV�GHUHFKRV�\�JD�
UDQW¯DV�IXQGDPHQWDOHV��UHVSHWDQGR�VX�FRQWHQLGR�HVHQFLDO�\�HO�SULQFLSLR�
GH�UD]RQDELOLGDGق��$UWܓ�����FRQVWLWXFLRQDO���OR�TXH�SHUPLWH�VRPHWHU�OD�
ODERU�GHO�OHJLVODGRU�DOف�WHVW�GH�SURSRUFLRQDOLGDGق�D�TXH�VH�KD�UHHUH�OD�
MXULVSUXGHQFLD�HXURSHD���R�DO�FULWHULR�GHف�HTXLOLEULR�FRQYHQLHQWHق�HP�
SOHDGR�SRU�OD�MXULVSUXGHQFLD�GH�OD�6XSUHPD�&RUWH�GH�(VWDGRV�8QLGRV�
SDUD�YLJLODU�HO�SURFHGHU�UD]RQDEOH�GHO�OHJLVODGRU�

��� 'LVSRQH�OD�FUHDFLµQ�GH�JDUDQW¯DV�SURFHVDOHV��YHUGDGHURV�GHUHFKRV�IXQ�
GDPHQWDOHV��QHFHVDULDV�SDUD�OD�YLJHQFLD��HO�HMHUFLFLR�\�OD�VDOYDJXDUGD�GH�
HVRV�GHUHFKRV��ODV�DFFLRQHV�GH�DPSDUR��K£EHDV�FRUSXV�\�K£EHDV�GDWD�

��� 7RPDQGR�HQ�FRQVLGHUDFLµQ�TXH�HO�HMHUFLFLR�GH� ORV�GHUHFKRV�IXQGD�
PHQWDOHV�UHTXLHUH�GH�VX�UHJXODFLµQ�PHGLDQWH�OD� OH\�� ODERU�TXH��SRU�
FRQVLJXLHQWH��HVW£�UHVHUYDGD�DO�OHJLVODGRU��OD�&RQVWLWXFLµQ�KD�VRPHWLGR�

�ܜ $O�UHIHULUVH�D�ORV�SULQFLSLRV�GH�UHJODPHQWDFLµQ�H�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
UHFRQRFLGRV�HQ�OD�&RQVWLWXFLµQ��HO�DUW¯FXORܓ����GLVSRQH��1R�WLHQHQ�FDU£FWHU�OLPLWDWLYRف�
\��SRU�FRQVLJXLHQWH��QR�H[FOX\HQ�RWURV�GHUHFKRV�\�JDUDQW¯DV�GH�LJXDO�QDWXUDOH]Dق��$�SHVDU�
GH�OD�GHFLHQWH�UHGDFFLµQ�GHO�WH[WR�FRQVWLWXFLRQDO��HVW£�FODUR�TXH�HVWDEOHFH�XQD�IµUPXOD�GH�
LQJUHVR�GH�RWURV�GHUHFKRV�\�JDUDQW¯DV�QR�UHFRQRFLGRV�GH�PDQHUD�H[SUHVD�HQ�HO�FDW£ORJR��DO�
LJXDO�TXH�HO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�DQWHV�GH�OD�UHIRUPD�GHܙ����)XH�WRPDGD��DXQTXH�
FRQ�XQ�DOFDQFH�PD\RU��GH�OD�,;�HQPLHQGD�GH�OD�&RQVWLWXFLµQ�GH�(VWDGRV�8QLGRV��OD�FXDO�
GLVSRQH��£D�HQXPHUDFLµQ�GH�FLHUWRV�GHUHFKRV�TXH�VH�KDFH�HQ�HVWD�&RQVWLWXFLµQ�QR�GHEHU/ف�
LQWHUSUHWDUVH�FRPR�GHQHJDFLµQ�R�PHQRVFDER�GH�RWURV�GHUHFKRV�TXH�FRQVHUYD�HO�SXHEORق��
(OOD�KD�SHUPLWLGR�OD�FRQVWUXFFLµQ�GH�OD�OODPDGDف�WHRU¯D�GH�ORV�GHUHFKRV�LPSO¯FLWRVق��VREUH�
OD�EDVH�GH�OD�DGPLVLµQف�LPSO¯FLWDق�GH�RWURV�GHUHFKRV�GH�LJXDO�QDWXUDOH]D��IXQGDPHQWDOHV��
SXHV��D�ORV�GHO�FDW£ORJR�GHO�WH[WR�FRQVWLWXFLRQDO��OR�TXH�SHUPLWH�FRQVWLWXLU�XQف�EORTXH�GH�
GHUHFKRV�IXQGDPHQWDOHVق��LQGHSHQGLHQWH�GH�VX�UHFRQRFLPLHQWR�H[SUHVR�R�QR�SRU�OD�&DUWD�
6XVWDQWLYD�\�FRQ�LQGHSHQGHQFLD��DGHP£V��GH�TXH�HVWRV�GHUHFKRV�JXUHQ�HQ�FRQYHQLRV�VXV�
FULWRV�R�QR�SRU�ORV�SRGHUHV�S¼EOLFRV�R�HQ�VLPSOHV�GHFODUDFLRQHV�VREUH�GHUHFKRV�KXPDQRV��
SXHV�OR�GHWHUPLQDQWH�DTX¯�HV�VXف�QDWXUDOH]D�GH�GHUHFKR�IXQGDPHQWDOق�

�ܝ 9LG���D�PRGR�GH�HMHPSOR��VHQWHQFLD�GH����GH�GLFLHPEUH�GH������GH�OD�&RUWH�&RQVWLWXFLRQDO�
)HGHUDO�GH�$OHPDQLD��\�OD�6HQWHQFLD����������GH����GH�HQHUR�GH�������GHO�7ULEXQDO�&RQV�
WLWXFLRQDO�GH�(VSD³D�
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HVD�UHJXODFLµQ�D�XQ�PD\RU�FRQWURO�DO�UHTXHULU�TXH�HVWD�VH�KDJD�PHGLDQWH�
OH\HV�RUJ£QLFDV��ODV�FXDOHV�UHTXLHUHQ�HO�YRWR�IDYRUDEOH�GH�ODV�GRV�WHUFHUDV�
SDUWHV�GH� ORV� OHJLVODGRUHV�SUHVHQWHV�HQ�DPEDV�F£PDUDV�� FRQIRUPH�D�
OR�GLVSXHVWR�SRU�HO�DUW¯FXOR�����FRQVWLWXFLRQDO��$�SURSµVLWR�GH�HVWD�
UHVHUYD�GH�OH\��W«QJDVH�SUHVHQWH��DVLPLVPR��HO�PDQGDWR�GHO�DUW¯FXOR�
���FRQVWLWXFLRQDO��\D�VH³DODGRܓ�

��� (O�UHFRQRFLPLHQWR�GH�XQ�FRƎXQWR�GH�SULQFLSLRV�\�UHJODV�SURFHVDOHV�
P¯QLPRV�TXH�FRQIRUPDQ�HOف�GHELGR�SURFHVRق��FRPR�¼QLFD�Y¯D�SDUD�OD�
YHUGDGHUDف�WXWHOD�MXGLFLDO�HIHFWLYDق�GH�ORV�GHUHFKRV�H�LQWHUHVHV�OHJ¯WLPRV�
�$UWV�����\����&5'���

��� /D�MXGLFLDOL]DFLµQ�GH�OD�SURWHFFLµQ�GH�HVRV�GHUHFKRV�PHGLDQWH�OD�FUHD�
FLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO��HO�FXDO�WLHQH�FRPR�PLVLµQ�HVHQFLDO�
OD�VDOYDJXDUGD�GH�OD�&RQVWLWXFLµQ�\��SRU�HQGH��GHOف�RUGHQ�FRQVWLWXFLR�
QDOق�FRQVWUXLGR�SRU�HOOD��PHGLDQWH�ODV�DWULEXFLRQHV�TXH�OH�UHFRQRFH�HO�
DUW¯FXOR�����FRQVWLWXFLRQDO���(VWD�MXGLFLDOL]DFLµQ�WDPEL«Q�GHVFDQVD�HQ�
ORV�WULEXQDOHV�MXGLFLDOHV�RUGLQDULRV�GH�OD�5HS¼EOLFD�

��� (O�HVWDEOHFLPLHQWR��FRQ�UDQJR�FRQVWLWXFLRQDO��SXHV��GHO�SULQFLSLR�SUR�
KRPLQH��DO�GLVSRQHU��HQ�VX�DUW¯FXORܓ�����TXH��

/RV�SRGHUHV�S¼EOLFRV�LQWHUSUHWDU£Q�\�DSOLFDU£Q�ODV�QRUPDV�
UHODWLYDV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�VXV�JDUDQW¯DV��HQ�
HO�VHQWLGR�P£V�IDYRUDEOH�D�OD�SHUVRQD�WLWXODU�GH�ORV�PLVPRV�
\�� HQ� FDVR� GH� FRQLFWR� HQWUH� GHUHFKRV� IXQGDPHQWDOHV��
SURFXUDU£Q� DUPRQL]DU� ORV� ELHQHV� H� LQWHUHVHV� SURWHJLGRV�
SRU�HVWD�&RQVWLWXFLµQ�

B. Líneas generales para un diagnóstico del Estado social 
y democrático de derechos en República Dominicana

(VR�HV� OR�TXH�GLFH�HO�WH[WR�FRQVWLWXFLRQDO���4X«�GLFH��QR�REVWDQWH��
OD� UHDOLGDG�PDWHULDO�GH�HVH�SURFODPDGR�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�
GHUHFKR"�

8Q� VRPHUR� \� OLPLWDGR� DQ£OLVLV� GH� OD� UHDOLGDG� GRPLQLFDQD� SHUPLWH�
WUD]DU�ODV�JUDQGHV�O¯QHDV�TXH�FDUDFWHUL]DQ�HVH�SDUWLFXODU�(VWDGR�GH�GHUHFKR�
HQ�HO�SD¯V�
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D�� ([LVWH�XQ�SRGHU�SRO¯WLFR�VXEOHYDGR�FRQWUD�OD�&RQVWLWXFLµQ��UHGXFL«Q�
GROD��FRQ�HFXHQFLD��DO�SHGD]R�GH�SDSHO�GH�TXH�KDEODED�/DVDOOH�����(OOR�
VH�H[SUHVD�HQ�OD�LQREVHUYDQFLD�GH�QXPHURVDV�QRUPDV��HQWUH�ODV�TXH�
VH�HQFXHQWUDQ��GH�PDQHUD�GHVWDFDGD�� ODV�UHODWLYDV�D� OD�&RQVWLWXFLµQ�
HFRQµPLFD��$O�UHVSHFWR��KD�VLGR�XQD�DFWXDFLµQ�FRQVWDQWH�GHO�(MHFX�
WLYR�OD�YLRODFLµQ�GH�OD�UHJOD�TXH�PDQGD�TXH�OD�LQWHUYHQFLµQ�HVWDWDO�HQ�
OD�HFRQRP¯D�GHEH�MXVWLFDUVH�HQ�QDOLGDGHV�TXH�SXHGDQ�LQVFULELUVH�R�
DPSDUDUVH�HQ�OD�&RQVWLWXFLµQ��(O�PHMRU�HMHPSOR�GHO�GHVFRQRFLPLHQWR�
GH�ODV�UHJODV�\�SULQFLSLRV�TXH�QRUPDQ�OD�&RQVWLWXFLµQ�HFRQµPLFD�OR�
FRQVWLWX\H�OD�YLRODFLµQ�GH�OD�OH\�GH�SUHVXSXHVWR��DO�SXQWR�GH�TXH�HO�SD�
VDGR�D³R��������HO�SUHVLGHQWH�GH�OD�5HS¼EOLFD�GLVSXVR�DQWRMDGL]DPHQWH�
GH�ORV�UHFXUVRV�GHO�(VWDGR�SRU�HQFLPD�GH�OR�GLVSXHVWR�SRU�QXPHURVDV�
OH\HV��FUHDQGR�XQ�G«FLW�VFDO�GH�DOUHGHGRU�GH�5'���������������������
HTXLYDOHQWH��DSUR[LPDGDPHQWH��DO�����GHO�3,%��$�HOOR�GHEH�DJUHJDUVH�
HO�GHVFRQRFLPLHQWR�GHO�DUW¯FXORܕ����FRQVWLWXFLRQDO��HO�FXDO�GLVSRQH�
TXH�5HS¼EOLFD�'RPLQLFDQD�UHFRQRFH�\�DSOLFD�ODV�QRUPDV�GHO�GHUHFKR�
LQWHUQDFLRQDO�DGRSWDGDV�SRU�ORV�SRGHUHV�S¼EOLFRV��GHVFRQRFLPLHQWR�TXH�
VH�SRQH�GH�PDQLHVWR�FRQ�HO�KHFKR�GH�TXH�\D�HO�(VWDGR�GRPLQLFDQR�
KD�VLGR�FRQGHQDGR�YDULDV�YHFHV��GXUDQWH�ORV�¼OWLPRV�D³RV��SRU�OD�&RUWH�
,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��(QWUH�HVWRV�FDVRV�PHUHFH�XQD�
PHQFLµQ�SDUWLFXODU�HO�GH�OD�FRQGHQD�UHFLELGD�SRU�HO�(VWDGR�GRPLQLFDQR�
D�FDXVD�GH�OD�GHVDSDULFLµQ�GHO�SURIHVRU�XQLYHUVLWDULR�1DUFLVR�*RQ]£OH]�
5DP¯UH]����FDVR�QR�UHVXHOWR�SRU�OD�UHSURFKDEOH�FRQIDEXODFLµQ�GH�ORV�
WUHV�SDUWLGRV�SRO¯WLFRV�PD\RULWDULRV�GHO�SD¯V�

E�� /D�LQVWDXUDFLµQ�GH�IDFWR�GH�OD�SHQD�GH�PXHUWH�SRU�GLVSRVLFLµQ�W£FLWD�GH�
OD�3ROLF¯D�1DFLRQDO��/D�PHMRU�PXHVWUD�VRQ�ORV�IDPRVRV�\��WULVWHPHQWH�
F«OHEUHVف�LQWHUFDPELRV�GH�GLVSDURVق��YHUGDGHUDV�HMHFXFLRQHV�VXPDULDV�\�
H[WUDMXGLFLDOHV�GH�UHDOHV�R�VXSXHVWRV�GHOLQFXHQWHV�D�PDQRV�GH�DJHQWHV�
SROLFLDOHV��HQ�XQD�DERUUHFLEOH�\�SHUPLWLGD�SU£FWLFD�PHGLDQWH�OD�FXDO�OD�
SROLF¯D��SRU�HMHPSOR��GLR�PXHUWH��HO�SDVDGR�D³R��D�����SHUVRQDV��FLD�
HTXLYDOHQWH�DOܗ������GH�WRGDV�ODV�PXHUWHV�YLROHQWDV�HQ�HO�SD¯V�GXUDQWH�
HVH�D³R��$�HOOR�VH�DJUHJD�OD�LQFDSDFLGDG�GHO�(VWDGR�GRPLQLFDQR�SDUD�

�ܞ 'HF¯D�/DVDOOH��DO�UHIHULUVH�DO�UHDO�FXPSOLPLHQWR�GHO�WH[WR�FRQVWLWXFLRQDO��H�QDGD�VLUYH'ف�
OR�TXH�VH�HVFULEH�HQ�XQD�KRMD�GH�SDSHO��VL�QR�VH�DMXVWD�D�OD�UHDOLGDG��D�ORV�IDFWRUHV�UHDOHV�\�
HIHFWLYRV�GH�SRGHUق��)HUGLQDQG�/DVDOOH���4X«�HV�XQD�&RQVWLWXFLµQ"��V«SWLPD�UHLPSUHVLµQ��
%RJRW£��3DQDPHULFDQD�(GLWRULDO��������Sܔ���

�ܟ 9LG��&RUWH�,'+��6HQWHQFLD�1R�������VHULH�&��GH����GH�IHEUHUR�GHܛ���
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HYLWDU�PXFKRV�GH�ORVف�����IHPLQLFLGLRVق�FRPHWLGRV�HO�SDVDGR�D³R��FODUD�
HYLGHQFLD�GHO�GHVSUHFLR�SRU�OD�YLGD�SRU�SDUWH�GH�ORV�SRGHUHV�S¼EOLFRV��
TXH�QR�KDFHQ�QDGD�SDUD�SUHVHUYDU�OD�YLGD�GH�PXMHUHV�HQ�LQPLQHQWH�
VLWXDFLµQ�GH�SHOLJUR�GHVSX«V�GH�UHLWHUDGDV�GHQXQFLDV�VREUH�DPHQD]DV�
GH�PXHUWH�UHFLELGDV��OR�TXH�SRQH�GH�PDQLHVWR�OD�LQHIHFWLYLGDG�GH�OD�
WXWHOD�MXGLFLDO�HQ�HVWRV�FDVRV�

F�� /D�VXPLVLµQ�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO��FXDQGR�HVWXYR�D�FDUJR�GH�
OD�6XSUHPD�&RUWH�GH�-XVWLFLD��DQWHV�GH�OD�FUHDFLµQ�GHO�QXHYR�7ULEXQDO�
&RQVWLWXFLRQDO��DO�SRGHU�HFRQµPLFR��FRPR�OR�HYLGHQFLD�OD�VHQWHQFLD�
VREUH�HO�UHFXUVR�GH�LQFRQVWLWXFLRQDOLGDG�GH�OD�OODPDGDف�OH\�GHO�SDVLYR�
ODERUDOق��OD�Q¼P����������GH���GH�DJRVWR�GH�������GHFODUDQGR�FRPR�
FRQIRUPH�D�OD�&RQVWLWXFLµQ�XQD�OH\�FODUDPHQWH�YLRODGRUD�GHO�FRQVWL�
WXFLRQDO�SULQFLSLR�GH�LUUHWURDFWLYLGDG�GH�OD�OH\�GHELGR�D�TXH�VX�FDPSR�
GH�DSOLFDFLµQ�WHPSRUDO�FRPLHQ]D�HQ�XQ�PRPHQWR�DQWHULRU�DO�GH�VX�
HQWUDGD�HQ�YLJRU�����DO�SRGHU�UHOLJLRVR��FRPR�OR�GHPXHVWUD�OD�VHQWHQFLD�
VREUH�HO�UHFXUVR�GH�LQFRQVWLWXFLRQDOLGDG�FRQ�OD�UHVROXFLµQ�GHO�&RQJUHVR�
1DFLRQDO�1R��������GH����GH�MXOLR�GH�������TXH�DSUREµ�HO�&RQFRUGDWR�
FHOHEUDGR�HQWUH�HO�(VWDGR�GRPLQLFDQR�\�OD�6DQWD�6HGH�HO����GH�MXQLR�
GH�������GXUDQWH�OD�WLUDQ¯D�WUXMLOOLVWD��FDQWLQHVFD�GHFLVLµQ�TXH�GLFWµ�OD�
6XSUHPD�&RUWH�GH�-XVWLFLD�SDUD�GHFODUDU�TXH�HUD�FRQIRUPH�D�OD�&RQV�
WLWXFLµQ�XQ�LQVWUXPHQWR�GHVFRQRFHGRU��GH�PDQHUD�FODUD�\�SDOPDULD��
GH�QXPHURVDV�GLVSRVLFLRQHV�\�SULQFLSLRV�FRQVWLWXFLRQDOHV��FRPR��SRU�
HMHPSOR��HO�GH�OD�QR�GLVFULPLQDFLµQ����\�DO�SRGHU�SRO¯WLFR��UHSUHVHQWDGR�
HQ�HVH�HQWRQFHV�SRU�HO�SDUWLGR�HQ�HO�JRELHUQR��FRQ�OD�VHQWHQFLD�VREUH�
HO��WULVWHPHQWH�F«OHEUH�FDVR�GH�7KH�6XQ�/DQG�&RUSRUDWLRQ��5��'���6��
$���HQ�HO�TXH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�HYDGLµ�SURQXQFLDUVH��SRU�
REYLR� WHPRU�DO�SRGHU�SRO¯WLFR�� VREUH� OD� LQFRQVWLWXFLRQDOLGDG�GH�XQ�
FRQWUDWR�TXH�SRQH�GH�PDQLHVWR�OD�VXFLD�FRUUXSFLµQ�JXEHUQDPHQWDO�
GH�HQWRQFHV�����(OOR�HV� OD�P£V�FODUD�HYLGHQFLD�GH�TXH�WRGR�HVW£�SRU�
KDFHUVH�D�QLYHO�GH�MXVWLFLD�FRQVWLWXFLRQDO�\�TXH��SRU�FRQVLJXLHQWH��HV�
ODUJR�HO�FDPLQR�TXH�GHEH�UHFRUUHU�HO�QXHYR�7ULEXQDO�&RQVWLWXFLRQDO�
SDUD�FXPSOLU�D�FDEDOLGDG�FRQ�OD�PLVLµQ�TXH�OH�KD�VLGR�HQFRPHQGDGR�
SRU�HO�DUW¯FXOR�����FRQVWLWXFLRQDO�

�ܠ 3OHQR�6&-�����GH�DJRVWR�GH�������%-�������SS���ܡ�
�ܡ 3OHQR��6&-�����GH�RFWXEUH�GH�������%-�������SSܕ������
�ܢ 3OHQR�6&-�����GH�GLFLHPEUH�GH�������%-�������SS������ܐ
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(VWD�WULVWH�UHDOLGDG�SRQH�GH�PDQLHVWR�HO�JUDQ�WUHFKR�H[LVWHQWH�HQWUH�HO�
(VWDGR�GH�GHUHFKR�IRUPDOPHQWH�SURFODPDGR�HQ�HO�HVWDWXWR�FRQVWLWXWLYR�GH�
OD�QDFLµQ�GRPLQLFDQD�\�HO�(VWDGR�GH�GHUHFKR�TXH�HQ�OD�UHDOLGDG�YLYHQ�ORV�
KDELWDQWHV�GH�OD�5HS¼EOLFD��(VWDGR�GH�GHUHFKR�TXH�VROR�SDUHFH�H[LVWLU�HQ�
HO��SDSHO�GH�OD�&RQVWLWXFLµQ�\�HQ�HO�GLVFXUVR�GHPDJµJLFR�TXH�VH�VRVWLHQH�
HQ�OD�SREUH�\�PHGLRFUH�PHQWDOLGDG�VXEGHVDUUROODGD�GH�XQ�DOXFLQDQWHف�OLGH�
UD]JRق�SRO¯WLFR�GRPLQDGR�SRU�XQ�H[WUHPR�FRPSOHMR�GH�PHJDORPDQ¯D�TXH�
VH�QXWUH�GH�OD�SREUH]D�\��SRU�HQGH��GH�ODV�PXFKDV�QHFHVLGDGHV�GHO�SXHEOR�
GRPLQLFDQR��SDUD�TXLHQ�HO�SURFODPDGR�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�
GHUHFKR�QR�HV�P£V�TXH�XQ�H[WUD³R�FRQFHSWR�KXHFR�



Lic. Nassef Perdomo
/LFHQFLDGR� HQ�'HUHFKR� SRU� OD� 3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�0DGUH� \�

0DHVWUD��38&00���HVSHFLDOLVWD�HQ�'HUHFKR�&RQVWLWXFLRQDO�\�GRFWRUDQGR�SRU�
OD�8QLYHUVLGDG�&RPSOXWHQVH�GH�0DGULG��(V�SURIHVRU�GH�JUDGR�HQ�OD�3RQWLFLD�
8QLYHUVLGDG�&DWµOLFD�0DGUH�\�0DHVWUD��38&00��\�GH�SRVJUDGR�HQ�OD�8QLYHU�
VLGDG�,EHURDPHULFDQD��81,%(��
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nassef perDomo

La naturaleza de los derechos fundamentales en el 
Estado social y democrático de derecho y sus 

consecuencias

6H�PH�KD�SHGLGR�TXH�HQ�EUHYHV�O¯QHDV�DERUGH�HO�WHPD�GHف�'HUHFKRV�
\� OLEHUWDGHV� IXQGDPHQWDOHV�HQ�HO�(VWDGR� VRFLDO� \�GHPRFU£WLFR�GH�
GHUHFKRق��(VWH�HV�XQ�W¯WXOR�TXH�VH�HQXQFLD�I£FLOPHQWH��SHUR�TXH�HQ�

UHDOLGDG�FRQWLHQH�HQ�V¯�PLVPR�HO�JHUPHQ�GH�DOJXQDV�GH�ODV�GLVFXVLRQHV�
\�ORV�DQ£OLVLV�P£V�LPSRUWDQWHV�HQ�HO�FRQVWLWXFLRQDOLVPR�GHPRFU£WLFR�HQ�
JHQHUDO�\�GRPLQLFDQR�HQ�SDUWLFXODU�

3XGL«UDPRV��SRU�HMHPSOR��WUDWDU�GH�DQDOL]DU�OD�HVWUXFWXUD�GHO�VLVWHPD�
GH�GHUHFKRV� IXQGDPHQWDOHV� SUHYLVWRV� HQ� OD�&RQVWLWXFLµQ��2�KDFHU� XQD�
FODVLFDFLµQ�GH�ORV�PLVPRV��7DPEL«Q�KDFHU�OR�PLVPR�UHVSHFWR�GHO�VLVWHPD�
GH�JDUDQW¯DV�TXH�HVWDEOHFH�OD�&RQVWLWXFLµQ�GRPLQLFDQD�D�HVWRV�GHUHFKRV��
6RQ�HVWRV�WRGRV�WHPDV�PX\�UHOHYDQWHV�\�GLJQRV�GHO�P£V�PLQXFLRVR�HVWX�
GLR��6LQ�HPEDUJR��OR�TXH�PH�SURSRQJR�HV�DQDOL]DU�FµPR�OD�UHODFLµQ�HQWUH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�\�HO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�
�HQ�OR�DGHODQWH�(6''��HV�XQD�UHODFLµQ�GH�GHQLFLµQ�PXWXD��SHUR�VREUH�
WRGR��FµPR�HV�HO�(6''�FRPR�FRQFHSFLµQ�SRO¯WLFD�GH�OD�RUJDQL]DFLµQ�GH�
XQD�VRFLHGDG�TXH�GHQH�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�QR�DO�UHY«V��-XQWR�D�
HVWR��YHUHPRV�ODV�FRQVHFXHQFLDV�WHµULFDV�\�SU£FWLFDV�TXH�WLHQH�HVWH�HQIRTXH�
HQWH�DO�SDUDGLJPD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRPR�XWR�GHO�GHUHFKR�
QDWXUDO�R�GH�XQD�HVIHUD�DPRUID�GH�ORف�LOHJLVODEOHق�

3DUD�HOOR�YHUHPRV�HQ�SULPHU�W«UPLQR�HO�OXJDU�TXH�RFXSDQ�ORV�GHUHFKRV�
FRPR�IXQGDPHQWR�GHO�FRQVWLWXFLRQDOLVPR�GRPLQLFDQR�\� OD�FRQFHSFLµQ�
GH�ORV�PLVPRV�FRPR�DOJR�IXHUD�GHO�DOFDQFH�UHDO�GH�ORV�SURFHVRV�SRO¯WLFRV��
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/XHJR�� HVWXGLDUHPRV� VL� HV� SRVLEOH� XQD� YLVLµQ� DOWHUQDWLYD� TXH� SHUPLWD�
KDFHU�P£V�FRKHUHQWH�\�HIHFWLYR�HO�VLVWHPD�IRUPDGR�SRU�ORV�GHUHFKRV�\�VXV�
JDUDQW¯DV�

I.  Los derechos fundamentales en la Constitución 
 dominicana

'HVGH�VXV�DOERUHV�HO�FRQVWLWXFLRQDOLVPR�GRPLQLFDQR�KD�UHFRQRFLGR�OD�
LPSRUWDQFLD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�HO�SUR\HFWR�SRO¯WLFR�\�GH�
FRQYLYHQFLD�TXH�GLR�RULJHQ�D�5HS¼EOLFD�'RPLQLFDQD��(O�GRPLQLFDQR�IXH�XQ�
FRQVWLWXFLRQDOLVPR�GH�GHUHFKRV�GHVGH�VX�SULPHUD�PDQLIHVWDFLµQ��OD�&RQV�
WLWXFLµQ�GHO���GH�QRYLHPEUH�GH�
��SHVDU�GH�VX�SHUPDQHQWH$�ܓ���
IDOWD� GH� HFDFLD��� ORV� GHUHFKRV�
VLHPSUH� KDQ� HVWDGR� SUHVHQWHV�
HQ�HO�WH[WR�FRQVWLWXFLRQDO�FRPR�
SDUWH�GHO�FXDUWHWR�GH�SULQFLSLRV�
SURSLRV� GHO� FRQVWLWXFLRQDOLV�
PR� GHPRFU£WLFR�� D�� VREHUDQ¯D�
SRSXODU�� E�� VLVWHPD� GH�HQRV�
\� FRQWUDSHVRV�� F�� VXSUHPDF¯D�
FRQVWLWXFLRQDO� \� G�� GHUHFKRV�
LQGLYLGXDOHV�

3HUR�HV�VROR�D�SDUWLU�GH� OD�
UHIRUPD�FRQVWLWXFLRQDO�GH������
�OD�SULPHUD�OXHJR�GH�ODV�GHFODظ
UDFLRQHV�GH�GHUHFKRV�GH�OD�SRVJXHUUDط�TXH�ODV�GHFODUDFLRQHV�GH�GHUHFKRV�
FRQVWLWXFLRQDOHV�DGTXLHUHQ�HO�SDSHO�GH�DJHQWHV�OHJLWLPDGRUHV�GHO�(VWDGR�
FRQVWLWXFLRQDO��(V�HQ�HVD�UHIRUPD�TXH�VH�LQWURGXFH�OD�LGHD�GH�TXH�OD�HFD�
FLD�GH�ORV�GHUHFKRV�LQGLYLGXDOHV�\�VRFLDOHV�VRQ�OD�UD]µQ�\�Q�IXQGDPHQWDO�
GHO�(VWDGR�GRPLQLFDQR��(VWD�IµUPXOD�SHUVLVWH�KR\�HQ�G¯D�HQ�HO�DUW¯FXOR���
FRQVWLWXFLRQDO��TXH�GLFH��

�ܐ 8VDPRV�DTX¯�OD�H[SUHVLµQ�HFDFLD�GHQL«QGROD�HQ�HO�PLVPR�VHQWLGR�TXH�.HOVHQ�FRPRف��ً��
TXH�ORV�KRPEUHV�VH�FRPSRUWܨQ�HQ�OD�IRUPD�HQ�TXH��GH�DFXHUGR�FRQ�ODV�QRUPDV�MXU¯GLFDV��
GHEHQ�FRPSRUWDUVHق��+DQV�.HOVHQ��7HRU¯D�JHQHUDO�GHO�GHUHFKR�\�GHO�(VWDGR��0«[LFR��8QL�
YHUVLGDG�1DFLRQDO�$XWµQRPD��������Sܕ���

/LF��1DVVHI�3HUGRPR�
MXULVWD�H[SHUWR�HQ�GHUHFKR�FRQVWLWXFLRQDO
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)XQFLµQ�HVHQFLDO�GHO�(VWDGR��(V�IXQFLµQ�HVHQFLDO�GHO�(VWD�
GR��OD�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�GH�OD�SHUVRQD��HO�
UHVSHWR�GH�VX�GLJQLGDG�\�OD�REWHQFLµQ�GH�ORV�PHGLRV�TXH�
OH�SHUPLWDQ�SHUIHFFLRQDUVH�GH�IRUPD�LJXDOLWDULD��HTXLWDWLYD�
\�SURJUHVLYD��GHQWUR�GH�XQ�PDUFR�GH�OLEHUWDG�LQGLYLGXDO�
\�GH�MXVWLFLD�VRFLDO��FRPSDWLEOHV�FRQ�HO�RUGHQ�S¼EOLFR��HO�
ELHQHVWDU�JHQHUDO�\�ORV�GHUHFKRV�GH�WRGRV�\�WRGDV�

(V�FODUR�TXH�HO�(VWDGR�GRPLQLFDQR�UHFKD]D�OD�SRVLELOLGDG�GH�VHU�FRQ�
VLGHUDGR�XQ�VLPSOH�PHFDQLVPR�GH�GRPLQDFLµQ��WLHQH�QHV�WUDVFHQGHQWHV�
TXH�DWLHQGHQ�D�ODV�QHFHVLGDGHV�H�LQWHUHVHV�GH�VXV�JREHUQDGRV��1R�VROR�HV�
JDUDQWH�GH�ORV�GHUHFKRV��VLQR�TXH�WRGD�VX�H[LVWHQFLD�WLHQH�FRPR�XQR�GH�
VXV�QHV�HVHQFLDOHV�GLFKD�JDUDQW¯D�

6LQ�HPEDUJR��OD�UHIRUPD�FRQVWLWXFLRQDO�GH������LQWURGXMR�GRV�IDFWRUHV�
TXH�PRGLFDURQ�VLJQLFDWLYDPHQWH�HO�VHQWLGR�\�SDSHO�GH�ORV�GHUHFKRV�HQ�
HO�FRQVWLWXFLRQDOLVPR�GRPLQLFDQR��$PERV�HVW£Q�SUHVHQWHV�HQ�HO�DUW¯FXOR���
FRQVWLWXFLRQDO��TXH�HV�HO�SXQWR�GH�SDUWLGD�GH�OD�UHH[LµQ�TXH�KDFHPRV�KR\��

(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��5HS¼EOLFD�'R�
PLQLFDQD�HV�XQ�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��
RUJDQL]DGR�HQ�IRUPD�GH�5HS¼EOLFD�XQLWDULD��IXQGDGR�HQ�
HO� UHVSHWR�GH� OD�GLJQLGDG�KXPDQD�� ORV�GHUHFKRV� IXQGD�
PHQWDOHV��HO�WUDEDMR��OD�VREHUDQ¯D�SRSXODU�\�OD�VHSDUDFLµQ�
H�LQGHSHQGHQFLD�GH�ORV�SRGHUHV�S¼EOLFRV�

&RQ�HVWH�DUW¯FXOR�VH�LQWURGXFH�SRU�YH]�SULPHUD�HQ�HO�FRQVWLWXFLRQD�
OLVPR�GRPLQLFDQR�OD�QRFLµQ�GHف�GHUHFKRV�IXQGDPHQWDOHVق��/R�TXH�KDVWD�
HQWRQFHV�KDE¯DQ�VLGRف�GHUHFKRV�LQGLYLGXDOHV�\�VRFLDOHVق�SDVDURQ�D�VHU��SRU�
HVWH�UHFRQRFLPLHQWR��XQ�HOHPHQWR�IXQGDPHQWDO�GHO�(VWDGR�GRPLQLFDQR��
3RGU¯D� VH³DODUVH� TXH� HV� XQD� VLPSOH�PRGLFDFLµQ� VHP£QWLFD� VLQ�PD\RU�
LPSRUWDQFLD��SHUR�QR�OR�HV��9LQR�DWDGD�D�OD�HVSHUDGD�FRQVWLWXFLRQDOL]DFLµQ�
GH�ODV�JDUDQW¯DV�GH�ORV�GHUHFKRV�TXH�KDVWD�HVH�PRPHQWR�HUDQ�XWR�GH�OD�
DFFLµQ�GHO�OHJLVODGRU�R�GHO�LQW«USUHWH�FRQVWLWXFLRQDO��$�VDEHU��HO�DPSDUR�
\�HO�K£EHDV�GDWD�

$GHP£V��OD�QRFLµQ�GHف�GHUHFKRV�IXQGDPHQWDOHVق�DOFDQ]D�D�WRGRV�ORV�
GHUHFKRV�UHFRQRFLGRV�SRU�OD�&RQVWLWXFLµQ�\�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�GH�
GHUHFKRV�KXPDQRV��%DMR�HO�HVTXHPD�DQWHULRU��SRG¯D�XVDUVH�XQD�GHQLFLµQ�



398 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

VLPLODU�D�OD�GH�3«UH]�/X³R��TXLHQ�FRQVLGHUD�TXH�ORV�GHUHFKRV�KXPDQRV�
VRQ�ORV�GHUHFKRV�\�OLEHUWDGHV�UHFRQRFLGRV�HQ�ODV�GHFODUDFLRQHV�GH�GHUHFKRV��
PLHQWUDV�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHVط�PHQRV�DPSOLRVط�VRQ�ORV�TXH�
FXHQWDQ�FRQ�JDUDQW¯DV�HVSHF¯FDV���$V¯��VH�SRG¯DQ�FODVLFDU�FRPR�IXQGD�
PHQWDOHV�ORV�GHUHFKRV�FRQVWLWXFLRQDOPHQWH�HVWDEOHFLGRV�\�FRPR�GHUHFKRV�
KXPDQRV�ORV�DGRSWDGRV�SRU�Y¯D�GH�WUDWDGRV�LQWHUQDFLRQDOHV��(VWR�\D�QR�
HV�SRVLEOH�D�OD�YLVWD�GH�OD�GLVSRVLFLµQ�GHO�DUW¯FXORܓ����FRQVWLWXFLRQDO�TXH�
GHFODUD�TXH�ORV�GHUHFKRV�DGRSWDGRV�SRU�WUDWDGRV�LQWHUQDFLRQDOHV�WLHQHQ�HO�
PLVPR�JUDGR�GH�DSOLFDELOLGDG�TXH�ORV�UHFRQRFLGRV�HQ�OD�&RQVWLWXFLµQ��$O�
PDUJHQ�GH�ODV�GLVFXVLRQHV�TXH�SXHGDQ�VXVFLWDUVH�HQ�WRUQR�D�OD�IRUPD�GH�
DGRSFLµQ�\�GHURJDFLµQ�GH�HVWRV��PLHQWUDV�VH�HQFXHQWUHQ�YLJHQWHV�QR�VRQ�
¼WLOHV�ODV�GLVWLQFLRQHV�HQWUH�HVWRV��3DUD�-RUJH�3UDWV�OD�DSHUWXUD�GH�OD�&RQVWL�
WXFLµQ�GRPLQLFDQD�KDF¯D�HVWR�FLHUWR�LQFOXVR�EDMR�OD�&DUWD�0DJQD�DQWHULRU���

/D�RWUD�LQQRYDFLµQ�HV�TXH�SRU�SULPHUD�YH]�VH�GHQLµ�HO�WLSR�GH�(VWDGR�
GRQGH�KDVWD�HO�PRPHQWR�VH�KDE¯D�OLPLWDGR�D�GHQLU�HO�WLSR�GH�JRELHUQR��
0LHQWUDV�HVWH�¼OWLPR�HUD�GHVFULWR�FRPRف�HVHQFLDOPHQWH�FLYLO��UHSXEOLFDQR��
GHPRFU£WLFR�\�UHSUHVHQWDWLYRق�� OD�&RQVWLWXFLµQ�FDOODED�VREUH�HO�WLSR�GH�
(VWDGR�\�VXV�REMHWLYRV��(VWR�TXHGD�FODUDPHQWH�UHVXHOWR�FRQ�HO�SUHFLWDGR�
DUW¯FXOR���FRQVWLWXFLRQDO�

&LWDQGR�D�3«UH]�5R\R��-RUJH�3UDWV�DUPD�TXH�OD�IµUPXOD�GH�(6''�HV�
XQD�IµUPXOD�FRPSOHMD���<�HVWR�SRU�GRV�PRWLYRV��SRUTXH�HV�XQDف�V¯QWHVLV�
�ً��GH� ORV�SULQFLSLRV� IXQGDPHQWDOHV�GH�QXHVWUR�RUGHQDPLHQWR�SRO¯WLFR�
FRQVWLWXFLRQDO�\��ً��SRUTXH�UHVXOWD�FRPSOLFDGD�GH�HQWHQGHUق���(GXDUGR�
-RUJH�H[SOLFD�TXH�HVWH�FRQFHSWR�PH]FOD�WUHV�HOHPHQWRV�QR�VLHPSUH�FRLQ�
FLGHQWHV�SDUD�MDU�OD�QDWXUDOH]D�GHO�(VWDGR�GRPLQLFDQR���

D�� (O�SULQFLSLR�GHPRFU£WLFR��TXH�SUHVXSRQH�TXH�HO�SXHEOR�HV�OD�
DXWRULGDG�¼OWLPD�HQ�HO�RUGHQDPLHQWR�

E�� (O�(VWDGR�VRFLDO��TXH�WLHQH�XQD�YLVLµQ�GH�ORV�GHUHFKRV�P£V�
DOO£�GH�ODV�OLEHUWDGHV�QHJDWLYDV��FRKHUHQWH�FRQ�OD�LGHD�GH�TXH�

ܑ� $QWRQLR�(��3«UH]�/X³R��/RV�GHUHFKRV�IXQGDPHQWDOHV��0DGULG��7HFQRV��������SSܖ������
�ܒ (GXDUGR� -RUJH�3UDWV�� �D�RUJDQL]DFLµQ�GHO/ف SRGHU� \� OD� OLEHUWDG� HQ� OD�&RQVWLWXFLµQق� HQ�

$$�99��&RQVWLWXFLµQ�\�JDUDQW¯DV�SURFHVDOHV��6DQWR�'RPLQJR��3URJUDPD�GH�DSR\R�D�OD�UHIRUPD�
\�PRGHUQL]DFLµQ�GHO�(VWDGR��3$50(���������Sܒ����

�ܓ (GXDUGR�-RUJH�3UDWV��'HUHFKR�FRQVWLWXFLRQDO��9RO��,��6DQWR�'RPLQJR��,XV�1RYXP��������S��
ܓ��

�ܔ ,E¯G���SSܔ��������
�ܕ �E¯G���SS������\�VV�
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OD�OLEHUWDG�QR�HV�SRVLEOH�D�PHQRV�TXH�H[LVWDQ�ODV�FRQGLFLRQHV�
PDWHULDOHV�P¯QLPDV�SDUD�HMHUFHUODV�

F�� (O�(VWDGR�GH�GHUHFKR��TXH�REOLJD�D�WRGRV�ORV�µUJDQRV�GHO�(VWDGR�
QR�VROR�D�VRPHWHUVH�D�OD�&RQVWLWXFLµQ��VLQR�D�KDFHU�GH�HVWD�
XQ�LQVWUXPHQWR�HFD]�GH�FRQYLYHQFLD��VROXFLµQ�GH�FRQLFWRV�
\�SURWHFFLµQ�GH�ODV�SHUVRQDV�

�
(O�FRQFHSWR�GH�(6''��SXHV��HVWDEOHFH�HO�FRQWH[WR�WHµULFR�\�SRO¯WLFR�

HQ�HO�FXDO�GHEHQ�HQWHQGHUVH�OD�&RQVWLWXFLµQ�\�VXV�LQVWLWXFLRQHV��/D�DSOL�
FDFLµQ�GH�WRGDV�HVWDV�\�OD�SXHVWD�HQ�PDUFKD�GH�VXV�PHFDQLVPRV�WLHQHQ�TXH�
HVWDU�GLULJLGRV�D�OD�FRQFUHFLµQ�GH�HVH�Q�¼OWLPR�TXH�HV�OD�PDWHULDOL]DFLµQ�
FRƎXQWD�GH�HVWRV�WUHV�REMHWLYRV�IXQGDPHQWDOHV�

(VWD�VXMHFLµQ�REOLJDWRULD�DOFDQ]D��QDWXUDOPHQWH�D�ORV�GHUHFKRV�IXQGD�
PHQWDOHV��TXH�VRQ�XQD�GH�ODV�SULQFLSDOHV�KHUUDPLHQWDV�SDUD�FRQVHJXLU�ORV�
REMHWLYRV�GHO�(6''��(Q�SULQFLSLR��HQWRQFHV��HO�FRQWHQLGR�\�VLJQLFDGR�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�GHEH�FRUUHVSRQGHUVH�FRQ�OR�TXH�VH�EXVFD�
D�WUDY«V�GHO�(6''�

(VWD��VLQ�HPEDUJR��QR�KD�VLGR�OD�SRVLFLµQ�GRPLQDQWH�HQ�OD�GRFWULQD�
FRQVWLWXFLRQDO�GRPLQLFDQD��3RU�OR�JHQHUDO�VH�KD�DVXPLGR�TXH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�VRQ�DQWHULRUHV�\�VXSHULRUHV�DO�RUGHQDPLHQWR�TXH�ORV�FUHD�

'HEH�DGPLWLUVH�TXH�HVWR�QR�VLHPSUH�HVWXYR�FRPSOHWDPHQWH�FODUR�GHO�
WH[WR�FRQVWLWXFLRQDO��WRGD�YH]�TXH��HQ�SDODEUDV�GH�%UHD�)UDQFR��KDVWD������
ODV�FRQVWLWXFLRQHV�GRPLQLFDQDV�QR�HVWDEDQ�FRPSOHWDPHQWH�HTXLOLEUDGDV�
HQ�VX�FRQFHSFLµQ�GH�ORV�GHUHFKRV��6RVWHQ¯DQ�XQD�SUHIHUHQFLD�QRWRULD�SRU�
OD�FRQFHSFLµQ�OLEHUDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��GHVFXLGDQGR�R�GH�
MDQGR�HQ�XQ�VHJXQGR�OXJDU�HO�GHVDUUROOR�GHO�DVSHFWR�VRFLDO�GHO�VLVWHPD�GH�
GHUHFKRV���1RV�TXHGD�HQWRQFHV�OD�LQWHUURJDQWH�GH�FµPR��KDVWD�GµQGH�\�
SRU�TX«�GHEH�DIHFWDU�QXHVWUD�FRQFHSFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�OD�
LQWURGXFFLµQ�HQ�HO�RUGHQDPLHQWR�FRQVWLWXFLRQDO�GHO�FRQFHSWR�GH�(6''�

�ܖ -XOLR�%UHD�)UDQFR��(O�VLVWHPD�FRQVWLWXFLRQDO�GRPLQLFDQR���GD��(GLFLµQ��9RO�����6DQWR�'RPLQJR��
&(1$3(&��������S���ܘ
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II.  Concepción de los derechos en el constitucio-
nalismo dominicano y su contexto actual

(Q�OD�FXOWXUD�MXU¯GLFD�GRPLQLFDQD�VH�WLHQH�XQD�YLVLµQ�FDVL�LXVQDWXUDOLVWD�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��6H�ORV�WLHQH�FRPR�DQWHULRUHV�\�VXSHULRUHV�
DO�(VWDGR��FRQ�XQ�RULJHQ�DMHQR�D�OD�YROXQWDG�GH�OD�FRPXQLGDG�SRO¯WLFD�TXH�
ORV�UHFLEH��3DUD�-RUJH�3UDWV��HVWD�FRQFHSFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQ�
WDOHV�HVW£�SUHVHQWH�GHVGH�HO�PRPHQWR�PLVPR�GH�QXHVWUD�LQGHSHQGHQFLD����
SUHVXPLEOHPHQWH�FRQ�ODV�GHFODUDFLRQHV�GH�GHUHFKRV�\D�PHQFLRQDGDV��

7LHQH�UD]µQ�HVWH�DXWRU�FXDQGR�DUPD�TXH�OD�LGHD�GH�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV�FRPRف�QDWXUDOHVق��DQWHULRUHV�\�VXSHULRUHV�DO�(VWDGR�WLHQH�ODUJR�
DUUDLJR�HQ�HO�SD¯V��/D�PHMRU�PXHVWUD�HV�(XJHQLR�0DU¯D�GH�+RVWRV��XQR�GH�
ORV�SULPHURV�HVWXGLRVRV�GHO�GHUHFKR�FRQVWLWXFLRQDO�HQ�6DQWR�'RPLQJR��
�قGHUHFKRV�REMHWLYRVف��SDUD�TXLHQ�ORVطFLWDGR�WDPEL«Q�SRU�-RUJH�3UDWVظ

�ً��VRQ�DEVROXWRV�HQ�HO�VHQWLGR�TXH�%ODNVWRQH��VLF��\�ORV�
DQJORVDMRQHV�OH�DSOLFDQ�HVH�FDOLFDWLYR��HV�GHFLU��VRQ�DQWH�
ULRUHV�D�WRGD�OH\�HVFULWD��VXSHULRUHV�D�WRGR�UHFRQRFLPLHQWR�
FRQVWLWXFLRQDO��LQDFFHVLEOHV�D�WRGD�DFFLµQ�GH�ORV�SRGHUHV�
S¼EOLFRV��(Q�HVH�VHQWLGR�VRQ�LOHJLVODEOHV��QR�SXHGHQ�HVWDU�
VRPHWLGRV�D�RWUD�OH\�TXH�OD�GH�VX�SURSLD�QDWXUDOH]D��\��SRU�
OR�WDQWR��QR�SXHGHQ�HVWDU�VRPHWLGRV�D�OD�OH\�HVFULWD���

(VWH�WH[WR�IXH�SXEOLFDGR�SRU�+RVWRV�HQ������\�UHSUHVHQWD�XQ�DGHODQWR�
GH�OD�SRVLFLµQ�TXH�WRPDU¯DQ�ORV�MXULVWDV�GRPLQLFDQRV�OXHJR�GHO��UH�GHVFX�
EULPLHQWR�GHO�GHUHFKR�FRQVWLWXFLRQDO�HQ�OD�G«FDGD�GH������

<�HV�TXH�H[LVWH�XQ�FODUR�PRWLYR�WUDV�HO�UHVXUJLPLHQWR�GH�OD�WHVLV�KRV�
WRVLDQD��TXH��DGHP£V��FRLQFLGH�FRQ�XQ�IXHUWH�WLUµQ�GHO�LXVQDWXUDOLVPR�HQ�
OD�GRFWULQD�GHO�GHUHFKR�FRQVWLWXFLRQDO�D�QLYHO�LQWHUQDFLRQDO�SRU�PRWLYRV�
PX\�VLPLODUHV���+RVWRV�PLVPR�QRV�EULQGD�OD�UHVSXHVWD��OD�LGHD�HV�SRQHU�ORV�
GHUHFKRV�IXQGDPHQWDOHV�IXHUD�GHO�DOFDQFH�GHO�OHJLVODGRU�\�HO�SRGHU�SRO¯WLFR��
SUHWHQGLHQGR�EULQGDUOHV�DV¯�PD\RU�HFDFLD�\�SURWHFFLµQ�

�ܗ (GXDUGR�-RUJH�3UDWV��'HUHFKR�FRQVWLWXFLRQDO��9RO��,,��6DQWR�'RPLQJR��,XV�1RYXP��������
Sܓ���

�ܘ (XJHQLR�0DU¯D�GH�+RVWRV��/HFFLRQHV�GH�GHUHFKR� FRQVWLWXFLRQDO��6DQWR�'RPLQJR��21$3��
������Sܗ����
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6LQ�HPEDUJR��\�FRPR�VH³DOD�HO�PLVPR�-RUJH�3UDWV��HO�KLSHUOHJDOLVPR�
IXH�OD�IXHU]D�GRPLQDQWH�HQ�OD�FXOWXUD�MXU¯GLFD�GRPLQLFDQD�GXUDQWH�G«FD�
GDV����(VWR� WHQ¯D� FRPR�FRQVHFXHQFLD�TXH� ORV�GHUHFKRV�FRQVWLWXFLRQDOHV�
HUDQ� LJQRUDGRV�HQ�EHQHFLR�GH� ODV�GLVSRVLFLRQHV� OHJDOHV��GHVSRM£QGROHV�
DV¯�GH�VX�QDWXUDOH]D�IXQGDPHQWDO�\��FLHUWDPHQWH��GH�OD�VXSUDOHJDOLGDG��R�
LQFOXVR�VXSUDMXULGLFLGDG��D�OD�TXH�VH�UHIHU¯D�+RVWRV�\�TXH�KR\�DGRSWD�OD�
GRFWULQD�GRPLQLFDQD�

(Q�UHDOLGDG��ORV�GHUHFKRV�IXQGDPHQWDOHV�KDQ�LGR�DGTXLULHQGR�YLJHQFLD�
HQ�HO�LPDJLQDULR�VRFLDO�\�HQ�OD�SU£FWLFD�GHO�(VWDGR�D�SDUWLU�GH�OD�UHIRUPD�
FRQVWLWXFLRQDO�GH�������TXH�SHUPLWLµ�FUHDU�XQ�VLVWHPD�GH�JDUDQW¯DV�DGH�
FXDGR��\�OD�GH�������TXH�DYDQ]µ�VLJQLFDWLYDPHQWH�HQ�HVWD�ODERU�

&LHUWDPHQWH�QR�IXH�HO�FRQWHQLGR�GH�OD�FDUWD�GH�GHUHFKRV�TXH��DXQTXH�
P£V�FRPSOHWD�D�SDUWLU�GH�������HUD�EDVWDQWH�DPSOLD�\D�HQ�ODV�FRQVWLWXFLRQHV�
DQWHULRUHV��6REUH�WRGR�VL�VH�WRPD�HQ�FXHQWD�TXH�OD�GRPLQLFDQD�HUD�\D�XQD�
&RQVWLWXFLµQ�DELHUWD�TXH�GDED�YLJHQFLD�D�ODV�FRQYHQFLRQHV�LQWHUQDFLRQDOHV�
VREUH�GHUHFKRV�KXPDQRV�

(VWR�HV�UHOHYDQWH�SRUTXH�RHFH�HYLGHQFLD�GH�TXH�OR�TXH�EULQGD�IRUWDOH]D�
VRFLDO�H�LQVWLWXFLRQDO�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�QR�HV�OD�LGHD�GH�TXH�
VRQ�H[WHUQRV�DO�VLVWHPD�MXU¯GLFR��VLQR�OD�FRQFLHQFLD�GH�TXH��MXQWR�FRQ�VXV�
JDUDQW¯DV��IRUPDQ�SDUWH�LQWHJUDO�H�LQGLVROXEOH�GHO�PLVPR��(Q�RWUDV�SDODEUDV��
OR�TXH�LQIXQGH�HO�UHVSHWR�TXH�WDQWR�WLHPSR�KD�KHFKR�IDOWD�QR�SDUHFH�VHU�
VX�VDFUDOL]DFLµQ��VLQR�SUHFLVDPHQWH�VX�GHVDFUDOL]DFLµQ��HO�FRQYHUWLUORV�HQ�
XQ�HOHPHQWR�P£V�GHO�VLVWHPD�MXU¯GLFR�

$GHP£V��OD�FRQFHSFLµQ�LXVQDWXUDOLVWD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
QR�OLGLD�DGHFXDGDPHQWH�FRQ�OD�UHDOLGDG�FRQVWLWXFLRQDO�FUHDGD�DO�LQWURGX�
FLUVH�HO�FRQFHSWR�GH�(6''��/D�SRVLFLµQ�GH�ORV�GHUHFKRV�FRPRف�H[WHU�
QDOLGDGHVق�GHO�VLVWHPD�QR�QRV�GLFH�QDGD�VREUH�OD�QDWXUDOH]D�GH�OD�UHODFLµQ�
FDXVDO�HQWUH�HVWRV�\�HO�VLVWHPD�SRO¯WLFR��1L�VREUH�HO�IXQGDPHQWR��MXU¯GLFR�
\�SRO¯WLFR��GH�VX�YDOLGH]�\�GH�OD�REOLJDWRULHGDG�GH�VX�JDUDQW¯D��<�HV�TXH�
VL�ORV�GHUHFKRV�VRQ�DMHQRV�DO�VLVWHPD��XQRV�\�RWURV�SXHGHQ�FRH[LVWLU�VLQ�
UHODFLRQDUVH��

$O�VHU�GRV�FRVDV�GLVWLQWDV��SXHGH�DVXPLUVH�TXH��SDUD�TXH�HO�VLVWHPD�
MXU¯GLFR�IXQFLRQH�ELHQ��GHEH�GDUOH�SULRULGDG�DO�FXPSOLPLHQWR�HVWULFW¯VLPR�
GH�VXV�QRUPDV�LQWHUQDV�GH�IXQFLRQDPLHQWR��(V�GHFLU��D�ODV�LQVWLWXFLRQHV�

�ܙ -RUJH�3UDWV��'HUHFKR��9RO��,,��SS������������\ܗ��
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SURFHVDOHV��TXH�YHQGU¯DQ�D�UHVXPLU�OD�DFFLµQ�GHO�GHUHFKR��$V¯��HOف�GHUHFKR�
DO�GHUHFKRق�HV�XQD�FRVD�\�HO� �GHUHFKR�Dف OD�JDUDQW¯Dق�HV�RWUD��G£QGRVHOH�
SULRULGDG�DO�DVSHFWR�PHF£QLFR�GHO�SUREOHPD�

(VWH��\�QR�RWUR�KD�VLGR�HO�JUDQ�SUREOHPD�GH�ORV�GHUHFKRV�IXQGDPHQ�
WDOHV�\�VX�IDOWD�GH�HFDFLD�HQ�5HS¼EOLFD�'RPLQLFDQD��6X�FRQVHFXHQFLD�HV�
TXH�ODV�OH\HV�KDQ�RSHUDGR�FRPR�PHFDQLVPRV�GH�MXVWLFDFLµQ�GHO�HMHUFLFLR�
GH�OD�IXHU]D�HVWDWDO�VLQ�FRQWDU�FRQ�OD� LQXHQFLD�UDFLRQDOL]DGRUD�GH�ORV�
GHUHFKRV� IXQGDPHQWDOHV��3UHVHQWDU� ORV�GHUHFKRV� FRPR� ��KDقQDWXUDOHVف
WHQLGR�HO�HIHFWR�GH�SODQWHDU�ODV�REOLJDFLRQHV�GH�JDUDQW¯D�GHO�(VWDGR�FRPR�
GH�PHGLRV�\�QR�GH�UHVXOWDGRV��3RU�HVR��LQFOXVR�FXDQGR�ORV�SRVLWLYL]D��QR�
ORV�JDUDQWL]D�

/D�HVWUDWHJLD�GH�IXQGDPHQWDU�OD�JDUDQW¯D�GH�ORV�GHUHFKRV�HQ�VX�VXSXHV�
WD�QDWXUDOH]D�VDFUD��SUHMXU¯GLFD�H�LQGLVSRQLEOH�QR�KD�GDGR�ORV�UHVXOWDGRV�
HVSHUDGRV���HV�SRVLEOH�SUHVHQWDU�XQD�YLVLµQ�DOWHUQDWLYD�TXH�V¯�ORV�G«"

III.  Una nueva concepción de los derechos 
  fundamentales en el constitucionalismo 
  dominicano

(O� JUDQ� SUREOHPD� GH� OD� FRQFHSFLµQ� LXVQDWXUDOLVWD� GH� ORV� GHUHFKRV�
IXQGDPHQWDOHV� HV�TXH�QR� UHFRQRFH�TXH�HVWRV� WLHQHQ�TXH� VHUYLU�SDUD� OD�
FRQYLYHQFLD�HQ�XQD�VRFLHGDG�UHDO��XWR�GH�FRQWH[WRV�KLVWµULFRV��SRO¯WLFRV��
HFRQµPLFRV�\�KDVWD�WHFQROµJLFRV��1R�SXHGHQ��SXHV�VHU�GHWHUPLQDGRV�SRU�
OD�QDWXUDOH]D��VLQR�SRU�OD�FRPXQLGDG�SRO¯WLFD�TXH�ORV�LQVWDXUD�

(O�REMHWLYR�REYLR�SDUD�KDFHU�HVWR�HV�SURFXUDU�XQ�FRƎXQWR�GH�QRUPDV�
TXH�PDUTXHQ�ODV�UHJODV�GH�FRQYLYHQFLD�LQGLYLGXDO�\�FROHFWLYD��'H�DK¯�TXH�ORV�
GHUHFKRV�SDUD�H[LVWLU�UHTXLHUHQ�GH�XQD�FRPXQLGDG��XQ�FRƎXQWR�KXPDQR�
TXH�ORV�UHTXLHUD�\�TXH�D�OD�YH]�ORV�LPSOHPHQWH��3DUD�LOXVWUDU�HVWH�SXQWR�HV�
VLHPSUH�¼WLO�OD�PHW£IRUD�GH�5RELQVRQ�&UXVRH�XVDGD�SRU�%RGHQKHLPHU��(VWH�
DXWRU�GLVWLQJX¯D�WUHV�HWDSDV�GH�OD�YLGD�GH�5RELQVRQ�HQ�OD�LVOD��/D�SULPHUD��
FXDQGR�HVWXYR�VROR��OD�VHJXQGD�OXHJR�GH�UHVFDWDU�D�9LHUQHV�\�OD�WHUFHUD��
DO�OOHJDU�ORV�RFLDOHV�LQJOHVHV�D�ORV�TXH�UHVFDWD�\�QDOPHQWH�OR�OOHYDQ�GH�
YXHOWD�D�(XURSD����

�ܚ 9HU�(GJDU�%RGHQKHLPHU��7HRU¯D�GHO�GHUHFKR��0«[LFR��)RQGR�GH�&XOWXUD�(FRQµPLFD��������
SS�����\�VV�
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(Q�XQ�SULPHU�PRPHQWR�5RELQVRQ�HVW£�VROR�HQ�OD�LVOD��VLQ�GHUHFKR�QL�
GHUHFKRV�SRUTXH�QR�WHQ¯D�FRQ�TXLHQ�HVWDEOHFHU�UHODFLRQHV�MXU¯GLFDV�QL�D�
TXLHQ�UHFODPDUOH�QLQJ¼Q�WLSR�GH�DFWRV�X�RPLVLRQHV����(Q�OD�VHJXQGD�OR�TXH�
H[LVWH�HQWUH�5RELQVRQ�\�9LHUQHV�QR�HV�XQD�UHODFLµQ�MXU¯GLFD��VLQR�XQD�VLPSOH�
UHODFLµQ�GH�SRGHU��(VWR�DV¯�SRUTXH��OXHJR�GH�VHU�UHVFDWDGR�SRU�5RELQVRQ�
GH�XQD�PXHUWH�VHJXUD��9LHUQHV�UHFRQRFH�D�«VWH�DXWRULGDG�DEVROXWD�VREUH�VX�
SHUVRQD��6ROR�VXUJH�OD�SRVLELOLGDG�GH�QRUPDV�R�DFXHUGRV�TXH�EHQHFLDQ�
\�REOLJDQ�D�ODV�SDUWHV�FXDQGR�5RELQVRQ�VH�HQFXHQWUD�FRQ�RWURV�HXURSHRV�
\�GHFLGHQ�FRODERUDU�SDUD�XQ�Q�FRP¼Q�FRQ�OD�HVSHUDQ]D�GH�REWHQHU�FDGD�
XQR�EHQHFLRV�SURSLRV��

'H�DK¯�TXH�SDUD�TXH�H[LVWDQ�GHUHFKRV�VH�UHTXLHUHQ�WUHV�IDFWRUHV��D��XQD�
FRPXQLGDG��E��TXH�ORV�PLHPEURV�GH�HVWD�FRPXQLGDG�UHFRQR]FDQ�VXV�LJXDOHV�
HQ�ORV�GHP£V��R�SRU�OR�PHQRV�TXH�UHFRQR]FDQ�TXH�GHEHQ�DWHQGHU�WDPEL«Q�
D�VXV�LQWHUHVHV��DXQ�VHD�SRU�UD]RQHV�SXUDPHQWH�SU£FWLFDV�\�QR�PRUDOHV�����
\�F��TXH�GHFLGDQ�RUJDQL]DU�VX�FRQYLYHQFLD�PHGLDQWH�UHJODV�TXH�RUGHQHQ�OD�
UHVROXFLµQ�GH�FRQLFWRV�PLHQWUDV�SURWHJHQ�ORV�LQWHUHVHV�GH�WRGRV��/R�TXH�
HVWRV�IDFWRUHV�WLHQHQ�HQ�FRP¼Q�HV�TXH�QR�VRQ�QDWXUDOHV��SRU�GHQLFLµQ�QR�
SXHGHQ�VHU�DQWHULRUHV�D�OD�GHFLVLµQ�FRP¼Q�GH�FUHDU�HO�GHUHFKR�

1DGD�GH�OR�DQWHULRU�QLHJD�TXH�H[LVWH�XQD�GLPHQVLµQ�GH�ORV�GHUHFKRV�
TXH�WLHQH�QDWXUDOH]D�PRUDO��(V�GHFLU��OD�LGHD�GH�TXH�H[LVWHQ�FLHUWRV�GHUHFKRV�
TXH�SXHGHQ�H[LVWLU�\�GH�ORV�FXDOHV�VH�SXHGH�VHU�DFUHHGRU�VLQ�TXH�HVW«Q�FRQ�
VLJQDGRV�HQ�XQ�WH[WR�MXU¯GLFR��6LQ�HPEDUJR��V¯�GHMD�FODUR�TXH�ORV�GHUHFKRV�
IXQGDPHQWDOHV��HQ�OD�PHGLGD�TXH�VRQ�GHUHFKRV�REMHWLYRV�\�VXEMHWLYRV��V¯�
VRQ�ORV�TXH�VH�HQFXHQWUDQ�SRVLWLYL]DGRV�

(VWD�FRQFHSFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRPR�DOJR�GLVWLQWR�GHO�
GHUHFKR�SRVLWLYR��R�SRU�OR�PHQRV�LQGLVSRQLEOH�SDUD�HVWH��HV�¼WLO�FXDQGR�VH�
HQWLHQGH�D�ORV�GHUHFKRV�HQ�HO�VHQWLGR�OLEHUDO�GH�OD�SDODEUD��(V�GHFLU��FRPR�
HQRV�DO�(VWDGR��3HUR�FUHD�RWURV�SUREOHPDV�FXDQGR�VH�OD�LQWHQWD�DUPRQL]DU�
FRQ�OD�SURFODPDFLµQ�GH�XQ�(6''�

7UDGLFLRQDOPHQWH��VH�KD�HQWHQGLGR�TXH�ODV�OLEHUWDGHV�VRQ�GLVWLQWDV�GH�
ORV�GHUHFKRV��4XH�ODV�SULPHUDV�VRQ�HO�GHUHFKR�D�TXH�HO�(VWDGR�UHVSHWH�
XQ�£PELWR�GH�DFFLµQ� LQGLYLGXDO� \�TXH�HO� VHJXQGR� LPSOLFD�REOLJDFLRQHV�

�ܛ $�PHQRV�� FODUR�� TXH� VH� DVXPD�TXH� HV�SRVLEOH� HVWDEOHFHU� UHODFLRQHV� MXU¯GLFDV� FRQ� FRVDV�
LQDQLPDGDV�TXH�QR�VHDQ�LQVWLWXFLRQHV�KXPDQDV�

�ܜ (VWR�HV�XQ�SUHUUHTXLVLWR�GHO�FRQFHSWR�GHف�OLEHUWDGق��GDGR�TXH�HVWD�HV�HQ�V¯�PLVPD�XQ�FRQ�
MXQWR�GH�H[SHFWDWLYDV�\�IDFXOWDGHV�
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SUHVWUDFLRQDOHV�GHO�(VWDGR��3HUR�HVWD�FODVLFDFLµQ�VXH�GH�XQD�FRQWUDGLF�
FLµQ�LQWHUQD�IXQGDPHQWDO��<�HV�TXH��HQ�UHDOLGDG��WRGRV�ORV�GHUHFKRV�VRQ�
SUHVWDFLRQDOHV��7RGRV�UHTXLHUHQ�TXH�HO�(VWDGR�LQYLHUWD�UHFXUVRV�PDWHULDOHV��
KXPDQRV��LQVWLWXFLRQDOHV�\�SRO¯WLFRV�SDUD�KDFHUORV�SRVLEOHV��7DO�\�FRPR�
DUPDQ�6XQVWHLQ�\�+ROPHV��

�ً��OD�OLEHUWDG�SHUVRQDO�QR�SXHGH�DVHJXUDUVH�VLPSOHPHQWH�
OLPLWDQGR�OD�LQWHUIHUHQFLD�GHO�JRELHUQR�HQ�HO�HMHUFLFLR�GH�
OD� OLEHUWDG� GH� DFFLµQ� \� DVRFLDFLµQ��1LQJ¼Q� GHUHFKR� HV�
VLPSOHPHQWH� XQ� GHUHFKR� GH� TXH� ORV� RFLDOHV� S¼EOLFRV�
VH�DEVWHQJDQ�GH�LQWHUYHQLU�HQ�HO�HMHUFLFLR�GH�OD�OLEHUWDG��
7RGRV� ORV� GHUHFKRV� LPSOLFDQ� HO� UHFODPR�GH�XQD� DFFLµQ�
HVWDWDO� SRVLWLYD��+DEODQGR� GHVFULSWLYDPHQWH�� WRGRV� ORV�
GHUHFKRV�HTXLYDOHQ�D�H[SHFWDWLYD�GH�SUHVWDFLµQ�GHQLGD�\�
JDUDQWL]DGD�SRU�OH\����

&RXUWLV�\�$EUDPRYLFK�VRVWLHQHQ�OD�PLVPD�O¯QHD�DUJXPHQWDO��QHJDQGR�
TXH�H[LVWD�XQD�GLIHUHQFLD�HVWUXFWXUDO�HQWUH�ORV�GHUHFKRV�GHف�OLEHUWDGق�\�
ORV�GHUHFKRVف�SUHVWDFLRQDOHVق���TXH�MXVWLTXH�UHDOPHQWH�HVWD�GLVWLQFLµQ�HQ�
W«UPLQRV�GH�OD�QDWXUDOH]D�GH�ODV�REOLJDFLRQHV�GHO�(VWDGR�

6L�DFHSWDPRV�HVWD�SUHPLVD��HQWRQFHV�GHEHPRV�FRQFOXLU�TXH�QR�WLHQHQ�
VHQWLGR�ORV�GHUHFKRV�HQ�DXVHQFLD�GHO�(VWDGR�R�XQ�µUJDQR�VLPLODU�SRUTXH�
QR�KDEU¯D�IRUPD�GH�ORJUDU�OD�VDWLVIDFFLµQ�GH�HVD�H[SHFWDWLYD�GH�SUHVWDFLRQHV��
1R�KD\�TXH�ROYLGDU�TXH�HVWH�UD]RQDPLHQWR�HVWDED�SUHVHQWH�HQ�OD�REUD�GH�
+REEHV��XQR�GH�ORV�SULPHURV�JUDQGHV�WHµULFRV�GHO�FRQWUDFWXDOLVPR��+RE�
EHV�HQWHQG¯D�TXH�HO�HVWDGR�GH�QDWXUDOH]D��R�HO�HVWDGR�GH�FRVDV�DQWHULRU�DO�
FRQWUDWR�VRFLDO��HUD�XQR�HQ�HO�TXH��HQ�SULPHU�OXJDU��ORV�KRPEUHV�GHE¯DQ�
SURFXUDU�OD�SD]�SHUR�VLQ�UHQXQFLDU�UHFXUULU�D�OD�JXHUUD�VL�HUD�QHFHVDULR�\�
HQ�VHJXQGR�OXJDU��QR�WHQ¯DQ�SRU�TX«�UHQXQFLDU�D�VX�FDSDFLGDG�GH�YLROHQ�
FLD�KDVWD�TXH�ORV�GHP£V�OR�KLFLHUDQ����3RU�HVR��VHJ¼Q�HO�PLVPR�DXWRU��HQ�
DXVHQFLD�GH�XQ�FRQWUDWR�VRFLDO�TXH�JDUDQWLFH�ODV�QRUPDV�GH�FRQYLYHQFLD�\�

�ܝ &DVV�6XQVWHLQ�\�6WHSKHQ�+ROPHV��7KH�&RVW�RI�5LJKWV��1HZ�<RUN��:�:��1RUWRQ�	�&RPSDQ\��
������S�7ܓ���UDGXFFLµQ�GHO�DXWRU���

�ܞ 9HU�9¯FWRU�$EUDPRYLFK�\�&KULVWLDQ�&RXUWLV��/RV�GHUHFKRV�VRFLDOHV�FRPR�GHUHFKRV�H[LJLEOHV��
0DGULG��7URWWD��������SS�����\�VV�

�ܟ 7KRPDV�+REEHV��(O�/HYLDW£Q�� ��YD��5HLPSUHVLµQ�� SDUWH� ,��0«[LFR�� )RQGR� GH�&XOWXUD�
(FRQµPLFD��������FDS¯WXOR�;,9��SSܖ��������
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GH�SURWHFFLµQ�GH�ORV�LQWHUHVHV�LQGLYLGXDOHV�\�FROHFWLYRV��QR�SXHGH�H[LVWLU�OD�
VRFLHGDG�QL�GHVDUUROODUVH�HO�VHU�KXPDQR��FX\D�YLGD�VH�WRUQD�HQف�VROLWDULD��
SREUH��WRVFD��HPEUXWHFLGD�\�EUHYHق����

(O�DQ£OLVLV�GH�+REEHV�HV�FRUUHFWR��HQ�DXVHQFLD�GH�XQ�FXHUSR�VRFLDO�FRQ�
FDSDFLGDG�SURDFWLYD�\�FRDFWLYD�QR�H[LVWH�OD�SRVLELOLGDG�GH�FRQFHELU�ORV�GHUHFKRV�
FRPR�ORV�FRQRFHPRV�KR\�HQ�G¯D��6HQFLOODPHQWH�FDGD�VHU�KXPDQR�VH�YHU¯D�
UHGXFLGR�D�OR�TXH�OH�SHUPLWD�VX�FDSDFLGDG�GH�GHIHQGHUVH�HQWH�D�ORV�GHP£V�

6LJXLHQGR�ORV�UD]RQDPLHQWRV�SUHFHGHQWHV��GHEHPRV�OOHJDU�D�OD�FRQFOX�
VLµQ�GH�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�WDOHV�SRUTXH�DV¯�OR�HVWDEOHFH�OD�
&RQVWLWXFLµQ��(VD�QR�VROR�HV�OD�QRUPD�VXSUHPD��VLQR�OD�TXH�FUHD�HO�(6''�
FRPR�FRQWH[WR�\�REMHWLYR�GH�ORV�GHUHFKRV�

IV.  El contenido de los derechos en un ESDD

&RPR�KHPRV�YLVWR��OD�VRFLHGDG�\�HO�QDFLPLHQWR�GH�ORV�GHUHFKRV�YDQ�GH�
OD�PDQR��<�VL�ELHQ�ORV�GHUHFKRV�VRQ�SDUWH�HVHQFLDO�GHO�HQWUDPDGR�VRFLDO��
QR�SXHGHQ�H[LVWLU�IXHUD�GH�HVWD�SRUTXH�FDUHFHQ�GH�VHQWLGR�VLQ�HO�FRPSUR�
PLVR�FROHFWLYR�GH�DFDWDUORV�R�VLQ�ORV�µUJDQRV�HQFDUJDGRV�GH�JDUDQWL]DUORV��
/RV�GHUHFKRV��HQ�WDQWR�TXH�H[SHFWDWLYDV�MXU¯GLFDPHQWH�JDUDQWL]DEOHV��VROR�
WLHQHQ�VHQWLGR�HQ�HO�VHQR�GH�OD�VRFLHGDG�\�VH�FRQYLHUWHQ�HQ�VXV�SULQFLSDOHV�
QRUPDV�GH�FRQYLYHQFLD�

(Q� HO� FDVR�GRPLQLFDQR�� FRPR�\D�KHPRV� YLVWR�� OD� IRUPD� HQ�TXH� OD�
FRPXQLGDG�KD�TXHULGR�RUJDQL]DU�VX�(VWDGR�HV�D�WUDY«V�GHO�FRQFHSWR�GH�
(6''��$V¯��ORV�PHFDQLVPRV�GH�FRQYLYHQFLD�TXH�VRVWLHQHQ�HVH�(6''�QR�
SXHGHQ�VHU�LQGHSHQGLHQWHV�D�ORV�REMHWLYRV�JHQHUDOHV�TXH�HVWH�SURFXUD��'H�
KHFKR��WDO�\�FRPR�VH³DODPRV�DQWHULRUPHQWH��HV�XQD�UHODFLµQ�FLUFXODU�GH�
GHQLFLµQ��3HUR�HV�SUHFLVDPHQWH�HVWR�OR�TXH�GHPXHVWUD�OD�PDOHDELOLGDG�
GH�ORV�GHUHFKRV�GDGR�TXH��FRPR�LQVWUXPHQWR�SDUD�OD�E¼VTXHGD�GH�XQ�Q�
XOWHULRU��VRQ�DGDSWDGRV�D�HVH�Q�

7DQWR�HV�DV¯�TXH��DO�PRPHQWR�GH�FREUDU�YLGDظ�FXDQGR�VH�PDQLHVWDQ�
FRPR�GHUHFKRV�VXEMHWLYRVط�HVWDV�QRUPDV�GH�FRQYLYHQFLD�GHPXHVWUDQ�QR�
WHQHU� XQ� FRQWHQLGR� SURSLR�� 6H� UHVXPHQ� VLHPSUH� HQ� ODV� Y¯DV� GH� DFFHVR�
DO�GHUHFKR�\�HQ�ODV�H[SHFWDWLYDV�TXH�HVWRV�SURGXFHQ�\�VXV�JDUDQW¯DV��(Q�
W«UPLQRV�GH�OµJLFD�HVWULFWD��ORVف�GHUHFKRVق�VRQ�VROR�OD�UHSUHVHQWDFLµQ�GH�

�ܠ ,E¯G���SDUWH�,��FDS¯WXOR�,,,��Sܒ����
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LQVWLWXFLRQHV�MXU¯GLFDV�TXH�VRQ�WUDWDGDV�FRPR�VLPSOHV�FXHVWLRQHV�DFFHVRULDV�
SRU�ORV�TXH�HQWLHQGHQ�TXH�ORV�GHUHFKRV�VRQ�SUHMXU¯GLFRV�

(VWH�SXQWR�IXH�H[SOLFDGR�FRQ�VX�DFRVWXPEUDGD�PDHVWU¯D�SRU�$OI�5RVV�
HQ�XQ�HQVD\R�WLWXODGR�7½�W½����(Q�HO�PLVPR��5RVV�GHPXHVWUD�TXH�ODV�SD�
ODEUDV�TXH�HQ�HO�OHQJXDMH�MXU¯GLFR�XVDPRV�SDUD�UHIHULUQRV�D�GHUHFKRVف�VRQ�
SDODEUDV�VLQ�VLJQLFDGR��VLQ�QLQJXQD�UHIHUHQFLD�VHP£QWLFD�\�WLHQHQ�FRPR�
¼QLFR�SURSµVLWR�VHUYLU�FRPR�W«FQLFDV�GH�UHSUHVHQWDFLµQق����5RVV�OOHJD�D�HVWD�
FRQFOXVLµQ�OXHJR�GH�TXH�HO�DQ£OLVLV�GHO�OHQJXDMH�MXU¯GLFR�OH�GHPRVWUDUD�TXH��
HQ�UHDOLGDG��OD�PHQFLµQ�GH�ORV�GHUHFKRV�HVف�XQD�IRUPD�GH�FLUFXQORFXFLµQ�
HQ�OD�TXH��HQWUH�HO�KHFKR�MXU¯GLFR�\�VXV�FRQVHFXHQFLDV�OHJDOHV�VH�LQWURGXFHQ�
GHUHFKRV�LPDJLQDULRVق����

�$�TX«�VH�UHHUH�5RVV"�(O�TXLG�GH�VX�DUJXPHQWR�HV�TXH�FXDQGR�HQ�HO�
OHQJXDMH�MXU¯GLFR�VH�XVD�OD�UHIHUHQFLD�D�XQ�GHUHFKR��HQ�UHDOLGDG�VROR�XVD�
PRV�HVWD�H[SUHVLµQ�SDUD�UHIHULUQRV�HQ�W«UPLQRV�JHQHUDOHV�D�XQ�IHQµPHQR�
FRPSOHMR�FUHDGR�SRU�OD�UHODFLµQ�HQWUH�FLHUWDV�H[SHFWDWLYDV�MXU¯GLFDV�\�ORV�
SUHUUHTXLVLWRV�TXH�SHUPLWHQ�WHQHUODV�

(O�DUUDLJR�GHO�XVR�GH�ORV�GHUHFKRV�FRPR�W«FQLFD�GH�UHSUHVHQWDFLµQ�HV�
WDO�TXH�SDUD�LOXVWUDUOR�DGHFXDGDPHQWH�KD\�TXH�UHFXUULU�D�HMHPSORV�FRQ�
FUHWRV��6LJXLHQGR�OD�H[SOLFDFLµQ�H[SXHVWD�SRU�5RVV�HQ�7½�W½��SRGHPRV�
GDUQRV�FXHQWD�GH�TXH�XQف�GHUHFKRق�HV��HQ�UHDOLGDG�OD�V¯QWHVLV�GH�GRV�WLSRV�
GH�IDFWRUHV��D��ODV�QRUPDV�TXH�SHUPLWHQ�DFFHGHU�DO�GLVXWH�GH�XQD�VLWXDFLµQ�
MXU¯GLFD��1$��\�E��ODV�H[SHFWDWLYDV�MXU¯GLFDPHQWH�SURWHJLGDV�D�ODV�TXH�VH�
DFFHGH��(-��

&RPR�ODV�VRFLHGDGHV�FRQWHPSRU£QHDV�VRQ�FRPSOHMDV��VXV�QRUPDV�GH�
FRQYLYHQFLD�WDPEL«Q�OR�VRQ��$V¯��ODV�UHODFLRQHV�HQWUH�1$�\�(-�QR�VXHOHQ�
VHU�H[FOXVLYDV��3RU�OR�JHQHUDO��SDUD�XQ�FRƎXQWR�HVSHF¯FR�GH�1$�H[LVWH�
XQ�FRƎXQWR�HVSHF¯FR�GH�(-��/R�TXH�WLHQH�FRPR�FRQVHFXHQFLD�TXH�VRQ�
LQWHUFDPELDEOHV�ORV�HOHPHQWRV�SUHVHQWHV�HQ�FDGD�ODGR�GH�OD�HFXDFLµQ�Oµ�
JLFD�1$���!�(-��&XDOTXLHUD�GH�ORV�1$�SXHGH�RFXSDU�HO�SULPHU�ODGR�GH�OD�
HFXDFLµQ�\�FXDOTXLHUD�GH�ORV�(-�SXHGH�RFXSDU�HO�VHJXQGR�

�ܡ $OI�5RVV7ف��½�W½ق��HQ�+DUYDUG�/DZ�5HYLHZ��9RO������1R�����PDU]R�������SS�6ܔ��������X�
OHFWXUD�HV�DOWDPHQWH�UHFRPHQGDGD�SDUD�FRPSUHQGHU�ODV�LGHDV�GH�5RVV�HQ�WRGR�VX�DOFDQFH��
/RV�GLDJUDPDV�SUHVHQWHV�HQ�HVWH�WUDEDMR�\D�DSDUHFHQ�HQ�HO�HQVD\R�GH�5RVV�

�ܢ ,E¯G���SS��������ܑ
�ܣ ,E¯G���Sܡ���



407Derechos y libertades fundamentales en el Estado social y democrático de derecho (Panel)
Dra. Rosalía Sosa Pérez / Mag. Domingo Gil / Lic. Nassef Perdomo

Se
g

u
n

d
a 

jo
r

n
ad

a
��
�G
H�H

QH
UR
�G
H��

��
�3HUR��FRPR�ELHQ�VH³DOD�5RVV��HVWR�FUHD�XQD�PDUD³D�GH�UHODFLRQHV�SR�

WHQFLDOHV�TXH�UHVXOWD�GL¯FLO�GH�PDQHMDU�VL�WHQHPRV�TXH�UHIHULUQRV�D�FDGD�
XQD�SRU�VHSDUDGR��

 <�HV�DTX¯�GRQGH�UHVXOWD�¼WLO�HO�XVR�GHO�FRQFHSWR�GHف�GHUHFKRVق�FRPR�
UHSUHVHQWDFLµQ�GH�WRGDV�HVWDV�SRVLEOHV�FDXVDV�\�FRQVHFXHQFLDV� MXU¯GLFDV��
(O�XVR�GHO�FRQFHSWR�GHف�GHUHFKRVق�FRPR�W«FQLFD�GH�UHSUHVHQWDFLµQ�QRV�
D\XGD�D�DEDUFDU�WRGDV�HVWDV�UHODFLRQHV�HQ�XQ�¼QLFRظ�SHUR�PX\�FRPSOHMRط�
FRQFHSWR��HO�GHف�GHUHFKRق��
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6L�DFHSWDPRV�TXH�1$Q�HV�HO�XQLYHUVR�GH�1$�\�TXH�(-Q�HV�HO�XQLYHUVR�
GH�(-��HQWRQFHV�HVH�FRQFHSWR�GHف�GHUHFKRق�HV�OD�UHSUHVHQWDFLµQ�GH�WRGDV�
ODV�FRPELQDFLRQHV�Y£OLGDV�SRVLEOHV�HQWUH�XQDV�\�RWUDV��

'HEH�DGYHUWLUVH��VLQ�HPEDUJR��TXH�HVWH�FRQFHSWR�VROR�UHSUHVHQWD�ODV�
SRVLEOHV�FRPELQDFLRQHV�HQWUH�1$�\�(-��HQ�W«UPLQRV�OµJLFRV�\�MXU¯GLFRV�
QR�HV�HVWULFWDPHQWH�QHFHVDULR�\�VH�SXHGHQ�FRQVWUXLU�DUPDFLRQHV�MXU¯GLFDV�
FRPSOHWDV�VLQ�QHFHVLGDG�GH�UHFXUULU�DO�PLVPR��'H�DK¯�TXH�SRGDPRV�VDFDU�
GRV� FRQFOXVLRQHV�� D��TXH� HO� FRQFHSWR�GH� ��QRقGHUHFKRف DJUHJD�XQ�QDGD�
SURSLR�D�OD�VXPD�GH�ODV�1$�\�ODV�(-�\�E��TXH�HO�FRQFHSWR�GHف�GHUHFKRق�VH�
HQFXHQWUD�GHQLGR�VXVWDQFLDOPHQWH�SRU�ODV�1$�\�ORV�(-�

$V¯�ODV�FRVDV��QR�SXHGHQ�GLVRFLDUVH�ORVف�GHUHFKRVق�GH�QLQJXQR�GH�HVWRV�
HOHPHQWRV��TXH�VRQ�VXV�YHUGDGHURV�HOHPHQWRV�FRQVWLWXWLYRV��1DWXUDOPHQ�
WH��HVWR�LQFOX\H�ORV�(-�HQ�WRGD�VX�H[WHQVLµQ��<�HVWR�HV�OR�TXH�QRV�OOHYD�D�
FRQFOXLU�TXH�VL�FRQWH[WXDOL]DPRV�ORV�GHUHFKRV�\�ORV�UHFRQRFHPRV�FRPR�OR�
TXH�VRQ��QRUPDV�GH�FRQYLYHQFLD�TXH�UHVXHOYHQ�FRQLFWRV�TXH�VH�SURGXFHQ�
HQ�HO�£PELWR�VRFLDO��HQWRQFHV�ORV�GHUHFKRV�GHMDQ�GH�VHU�DOJR�HW«UHR�H�LQGH�
QLEOH��'H�KHFKR��VX�DOFDQFH�VH�KDFH�P£V�FODUR�\�SRGHPRV�YHU�TXH��HQ�XQ�
(6''��ORV�(-�LQFOX\HQ�QHFHVDULDPHQWH�ODV�JDUDQW¯DV�D�ORVف�GHUHFKRVق��'H�
DK¯�TXH�ODV�JDUDQW¯DV�IRUPHQ�SDUWH�HVHQFLDO�H�LQH[WULFDEOH�GH�ORV�GHUHFKRV�
MXU¯GLFDPHQWH� UHFRQRFLGRV�� VREUH� WRGR�GH� ORV� GHUHFKRV� IXQGDPHQWDOHV��
(VR�WHQGU¯D�FRPR�FRQVHFXHQFLD�TXH�HQ�XQ�(6''��ODV�JDUDQW¯DV�FRQVWLWX�
FLRQDOHV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�SDUWH�GHO�GHUHFKR�PLVPR�\�QR�
XQ�HOHPHQWR�H[WHUQR�

1DGD�GH�OR�DQWHULRU�TXLHUH�GHFLU�TXH�XQ�GHUHFKR�TXH�QR�FXHQWH�FRQ�
XQD�JDUDQW¯D�HVSHF¯FD�QR�HV�HQ�UHDOLGDG�XQ�GHUHFKR��7RGR�OR�FRQWUDULR��
HQ�UHDOLGDG�WRGR�GHUHFKR�OOHYD�LPSO¯FLWD�HQ�V¯�OD�REOLJDFLµQ�GHO�(VWDGR�GH�
KDFHUOR�HIHFWLYR��/D�XWLOLGDG�GHO�FRQFHSWR�GHف�GHUHFKRق�HV��SUHFLVDPHQWH��
TXH�QRV�SHUPLWH�UHIHULUQRV�D�WRGDV�HVWDV�LQVWLWXFLRQHV�D�OD�YH]�\�HQ�WRGDV�
VXV�SRVLEOHV�FRPELQDFLRQHV�

V.  Las garantías constitucionales como elemento 
esencial de cada derecho en un ESDD

6L�WRPDPRV�HQ�FXHQWD�TXH�ORV�GHUHFKRV�VRQ�GHQLGRV�SRU�ODV�QRUPDV�GH�
DFFHVR�\�ODV�H[SHFWDWLYDV�MXU¯GLFDV�TXH�SUHY«�HO�VLVWHPD�FRQVWLWXFLRQDO��HQWRQ�
FHV�SDUD�HQWHQGHU�HO�FRQFHSWR�GHف�GHUHFKRVق�\�VX�DOFDQFH�HQ�HO�RUGHQDPLHQWR�
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�ܐ� 'RPLQJR�*LOف��&RPHQWDULRV�DO�DUW¯FXOR����FRQVWLWXFLRQDOق��HQ�$$�99��&RQVWLWXFLµQ�FR�
PHQWDGD��6DQWR�'RPLQJR��)XQGDFLµQ�,QVWLWXFLRQDOLGDG�\�-XVWLFLD��),ƌ86���������Sܘ����

MXU¯GLFR�GRPLQLFDQR�HV�QHFHVDULR�WRPDU�HQ�FXHQWD�VX�FRQWH[WR�FRQVWLWXFLRQDO��
(Q�HO�FDVR�TXH�QRV�RFXSD��VRQ�SDUWLFXODUPHQWH�LPSRUWDQWHV�ORV�SUHFLWDGRV�
DUW¯FXORV���\���FRQVWLWXFLRQDOHV��&RPR�\D�YLPRV��HVWRV�QR�VROR�GHQHQ�DO�
(VWDGR�GRPLQLFDQR�FRPR�XQ�(6''��VLQR�TXH�GHMDQ�FODUR�TXH�OD�SURWHFFLµQ�
\�JDUDQW¯D�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HV�XQD�IXQFLµQ�HVHQFLDO�GHO�PLVPR�

/DPHQWDEOHPHQWH��HQWUH�RWUDV�UD]RQHV�SRU�OD�GLVFXWLGD�LGHD�GH�TXH�
ORV� GHUHFKRV� IXQGDPHQWDOHV� WLHQHQ� XQ� RULJHQ� \� QDWXUDOH]D� GLVWLQWRV� DO�
GHUHFKR�SRVLWLYR��HVWDV�JDUDQW¯DV�VRQ�YLVWDV�FRPR�GHUHFKRV�GHULYDGRV�\�R�
VHFXQGDULRV��/D�GRFWULQD�QDFLRQDO�GLVWLQJXH�HQWUH�HO�GHUHFKR�SURWHJLGR�\�
VX�JDUDQW¯D��$�PRGR�GH�HMHPSOR��SRGHPRV�VH³DODU�OR�HVFULWR�SRU�'RPLQJR�
*LO�HQ�XQD�GH�VXV�FRQWULEXFLRQHV�D�OD�&RQVWLWXFLµQ�FRPHQWDGD�SXEOLFDGD�
SRU�OD�)XQGDFLµQ�,QVWLWXFLRQDOLGDG�\�-XVWLFLD��),ƌ86���$O�DQDOL]DU�HO�DU�
W¯FXOR�����TXH�HVWDEOHFH�HO�PDUFR�JHQHUDO�GH�ODV�JDUDQW¯DV�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV��*LO�DUPD��RPR�VH�WUDWD�GH�JDUDQW¯DV�UHFRQRFLGDV�D�ORV&ف�
WLWXODUHV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��LQGLYLGXRV�R�FROHFWLYLGDGHV���HVWDV�
FRQVWLWX\HQ�HQ�OD�SU£FWLFD��GHUHFKRV�IXQGDPHQWDOHV�DGLFLRQDOHV��DXQTXH�
GH�FDU£FWHU�SURFHVDOق����

(V�GHFLU��TXH�VH�GLVWLQJXH�HQWUH�HO�GHUHFKR�D�VHU�SURWHJLGR�\�HO�GHUH�
FKR�D�TXH�VH�SURWHMD�HO�GHUHFKR�FRQFXOFDGR��/R�TXH�HV�P£V��VH�UHGXFH�ODV�
JDUDQW¯DV�D�VHU�GH�QDWXUDOH]D�SURFHVDO�\�QR�VXVWDQWLYD��(VWR�WLHQH�HO�RGLRVR�
UHVXOWDGR�GH�TXH�HV�OµJLFDPHQWH�DFHSWDEOH�GH�TXH�HO�µUJDQR�HQFDUJDGR�GH�
KDFHU�HIHFWLYR�XQ�GHUHFKR�SXHGD�UHFRQRFHU�TXH�HVWH�KD�VLGR�FRQFXOFDGR��
SHUR�QHJDUVH�D�JDUDQWL]DUOR�VREUH�OD�EDVH�GH�TXH�VH�KDQ�YLRODGR�ODV�IRUPDV�
TXH�KDFHQ�SRVLEOH�HO�HMHUFLFLR�GHO�GHUHFKRف�SURFHVDOق�

6H�WUDWD��QL�P£V�QL�PHQRV��GH�OD�DFWXDOL]DFLµQ�DO�OHQJXDMH�GHO�FRQVWL�
WXFLRQDOLVPR�GHPRFU£WLFR�GH�DTXHO�WHUULEOH�D[LRPD�GH�TXHف�OD�OH\�VH�DFDWD��
SHUR�QR�VH�FXPSOHق�

3HUR�HVWD�LQWHUSUHWDFLµQ�HVWDEOHFH�XQD�GLVWLQFLµQ�TXH�HV�LQFRPSDWLEOH�
QR�VROR�FRQ�ORV�DUW¯FXORV���\���FRQVWLWXFLRQDOHV��VLQR�FRQ�HO�PLVPR�DUW¯FXOR�
���\�ORV�TXH�OH�VLJXHQ��9HDPRV�TX«�GLFH�HO�DUW¯FXOR����FRQVWLWXFLRQDO�

*DUDQW¯DV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��/D�&RQVWLWXFLµQ�
JDUDQWL]D�OD�HIHFWLYLGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
D�WUDY«V�GH�ORV�PHFDQLVPRV�GH�WXWHOD�\�SURWHFFLµQ��TXH�
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RHFHQ�D�OD�SHUVRQD�OD�SRVLELOLGDG�GH�REWHQHU�OD�VDWLVIDFFLµQ�
GH�VXV�GHUHFKRV��HQWH�D�ORV�VXMHWRV�REOLJDGRV�R�GHXGRUHV�
GH�ORV�PLVPRV��/RV�GHUHFKRV�IXQGDPHQWDOHV�YLQFXODQ�D�
WRGRV�ORV�SRGHUHV�S¼EOLFRV��ORV�FXDOHV�GHEHQ�JDUDQWL]DU�VX�
HIHFWLYLGDG�HQ�ORV�W«UPLQRV�HVWDEOHFLGRV�SRU�OD�SUHVHQWH�
&RQVWLWXFLµQ�\�SRU�OD�OH\�

/R�SULPHUR�TXH�GHEH�QRWDUVH�HV�TXH�QR�VH�HVWDEOHFH�XQف�GHUHFKR�D�
OD�JDUDQW¯Dق��VLQR�TXH�OD�&RQVWLWXFLµQ�SURPHWH�OD�JDUDQW¯D�GH�WRGRV�ORV�
GHUHFKRV��/R�KDFH�D�WUDY«V�GHف�PHFDQLVPRVق�HVSHFLDOHV��SHUR�QR�PHGLDQWH�
����HVSHFLDOHV��/RV�DUW¯FXORV�FRQVWLWXFLRQDOHVقGHUHFKRVف�DO����GHVFULEHQ�
HVWRV�PHFDQLVPRV�\�DUPDQ�TXH�WRGDV�ODV�SHUVRQDV�WLHQHQ�GHUHFKR�D�DFXGLU�
D�HOORV��SHUR�QR�ORV�UHFRQRFHQ�FRPR�GHUHFKRV�GLVWLQWRV��QL�PXFKR�PHQRV�
VHFXQGDULRV��GHULYDGRV�R�VLPSOHPHQWH�SURFHVDOHV�

(Q�RWUDV�SDODEUDV��OD�&RQVWLWXFLµQ�QR�HVWDEOHFH�XQ�GHUHFKR�D�DFXGLU�D�
ORV�µUJDQRV�MXULVGLFFLRQDOHV�HQ�SURWHFFLµQ�GH�GHUHFKRV�FRQFXOFDGRV��VLQR�
TXH�HVWRV�GHUHFKRV�LPSOLFDQ�OD�FDSDFLGDG�GH�DFXGLU�HQ�SURWHFFLµQ�DQWH�ORV�
WULEXQDOHV�D�Q�GH�TXH�HVWRV�ORV�KDJDQ�HFDFHV��&LHUWDPHQWH��FUHD�PHFD�
QLVPRV�SURFHVDOHV�SDUD�HOOR��\�ORV�XELFD�HQ�XQ�OXJDU�GLVWLQWR��VH³DO£QGRORV�
FRPR�JDUDQW¯DV�

3HUR�HVWR�QR�LPSOLFD�TXH�GHMHQ�GH�VHU�SDUWH�VXVWDQFLDO�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV��6HQFLOODPHQWH��HVWRV�PHFDQLVPRV�IRUPDQ�SDUWH�GH�ODV�(-�
GH�WRGDV�ODV�FRPELQDFLRQHV�GHO�FRQFHSWR�GH�UHSUHVHQWDFLµQ�TXH�OODPDPRV�
�قGHUHFKRVف

'HVGH�HO�SXQWR�GH�YLVWD�GH� ODV�DFFLRQHV�\�RPLVLRQHV�D� ODV�TXH�HVW£�
REOLJDGR�HO�(VWDGR��ORV�GHUHFKRV�QR�VH�PDQLHVWDQ�FXDQGR�VH�IRUPXODQ�
HQ�XQ�WH[WR�QL�HQ�XQD�VHQWHQFLD��3DUD�KDFHU�GH�HVWRV�DOJR�UHDO��HV�QHFHVDULR�
TXH�VH�FXPSOD�FRQ�OD�UHVSRQVDELOLGDG�GH�KDFHUORV�HFDFHV��

8Q�GHUHFKR�FRQWLHQH�HQ�VX�VHQR�VX�SURSLD�JDUDQW¯D��&XDQGR�OD�&RQV�
WLWXFLµQ�VH³DOD�TXH�H[LVWH�XQ�GHUHFKR�QR�VROR�SURSRQH�XQD�QRUPD��VLQR�
TXH�PDQGD�D�OD�DFFLµQ��LQFOX\HQGR�OD�DFFLµQ�GH�VXEVDQDFLµQ��(O�WLWXODU�GH�
XQ�GHUHFKR�VXEMHWLYR�WLHQH�OD�(-�GH�TXH�ORV�GHP£V�WLWXODUHV�GH�GHUHFKRV�
UHVSHWHQ�HO�VX\R��3HUR�DGHP£V�WLHQH�OD�(-�GH�TXH�HO�(VWDGR�DFW¼H�SDUD�KDFHU�
HIHFWLYR�VX�GHUHFKR�VL�HVWH�KD�VLGR�YXOQHUDGR��7RGRV�ORV�GHUHFKRV�VRQ�SUHV�
WDFLRQDOHV��\�XQD�GH�HVWDV�SUHVWDFLRQHV�HV�OD�JDUDQW¯D�HIHFWLYD�GHO�GHUHFKR�

3RU�HVR��ORV�PHFDQLVPRV�GH�JDUDQW¯D�QR�VROR�H[LVWHQ�R�FREUDQ�VHQWLGR�
FXDQGR�DFW¼DQ�D�IDYRU�GH�OD�HFDFLD��VLQR�TXH�VRQ�HQ�V¯�PLVPRV�SDUWH�GHO�
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GHUHFKR��FRQFXOFDGR���/RV�HQFDUJDGRV�GH�GHFLGLU�VREUH� ODV�DFFLRQHV�GH�
JDUDQW¯D�WLHQHQ�TXH�GHFLGLU�VLHPSUH�VREUH�HO�GHUHFKR��FX\D�SURWHFFLµQ�VH�
EXVFD��1HJDUVH�D�GHFLGLU�VREUH�HOOR�DPSDUDGRV�HQ�DUJXPHQWRV�IRUPDOHV�QR�
HV�VLPSOHPHQWH�XQD�GHWHUPLQDFLµQ�GH�QDWXUDOH]D�SURFHVDO��HV�XQD�GHFLVLµQ�
VREUH�HO�IRQGR��VREUH�HO�HMHUFLFLR�GHO�GHUHFKR�YXOQHUDGR�

/R�TXH�HV�P£V��VROR�SXHGH�DUPDUVH�TXH�HO�GHUHFKR�D�OD�JDUDQW¯D�VXUJH�
HQ�HO�PRPHQWR�HQ�HO�TXH�HO�GHUHFKR�D�SURWHJHU�HV�FRQFXOFDGR�VL�VH�DVXPH�
TXH�XQ�DFWR�LO¯FLWR��OD�FRQFXOFDFLµQ��SXHGH�GDU�RULJHQ�D�XQ�GHUHFKR��OD�
JDUDQW¯D���(VWD�FRQWUDGLFFLµQ�MXU¯GLFD�HV�LQQHFHVDULD�SDUD�H[SOLFDU�HO�HVWDWXV�
HVSHFLDO�GH�ODV�JDUDQW¯DV�VL�VH�UHFRQRFH�TXH�HVWDV�VRQ�SDUWH�GHO�Q¼FOHR�GXUR�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

(O�¼QLFR�PRWLYR�Y£OLGR�SRU�HO�TXH�XQ�µUJDQR�S¼EOLFR�SXHGH�QHJDUVH�
D�FRQRFHU�R�JDUDQWL]DU�XQ�GHUHFKR�IXQGDPHQWDO�HV�FXDQGR�HQ�HVDV�FLU�
FXQVWDQFLDV�HVSHF¯FDV�LPSOLFD�OD�YXOQHUDFLµQ�GH�ORV�GHUHFKRV�GH�RWURV��
(Q�HVWRV�FDVRV�HV�QHFHVDULR�KDFHU�XVR�GH�ORV�FULWHULRV�GH�LQWHUSUHWDFLµQ�\�
DSOLFDFLµQ�FRQVWLWXFLRQDO�HVWDEOHFLGRV�HQ�HO�DUW¯FXOR����GH�OD�&DUWD�0DJQD��
6L�QR�H[LVWH�GD³R�D�DOJXQD�GH�ODV�SDUWHV�HQYXHOWDV��HQWRQFHV�XQ�µUJDQR�
S¼EOLFRظ�VREUH�WRGR�XQ�WULEXQDOط�QR�GHEH�QHJDUVH�SRU�UD]RQHV�SURFHVDOHV�
D�FRQRFHU�GHO�IRQGR�GH�XQ�FDVR�HQ�HO�TXH�VH�GLVFXWD�OD�YXOQHUDFLµQ�GH�XQ�
GHUHFKR�

(QWUH�WRGR�OR�SURGXFLGR�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR��
OR�TXH�P£V�VH�DFHUFD�D�HVH�UHFRQRFLPLHQWR�GH�OD�XQLGDG�HQWUH�HOف�GHUHFKRق�
\�VXV�JDUDQW¯DV�HV�HO�YRWR�GLVLGHQWH�HQ�HO�FDVR5ف�HSDUWR�'RQ�'RPLQJRق�
�6HQWHQFLD�7&�����������(Q�HO�PLVPR��ORV�PDJLVWUDGRV�$QD�,VDEHO�%R�
QLOOD�+HUQ£QGH]��5DIDHO�'¯D]�)LOSR�\�9¯FWRU�*µPH]�%HUJ«V�UHFKD]DURQ�
OD�GHFLVLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GHف�FDVDU�FRQ�HQY¯Rق�XQ�UHFXUVR�
GH�UHYLVLµQ�GH�DPSDUR�EDMR�HO�DUJXPHQWR�GH�TXH�HO�WULEXQDO�GH�RULJHQ�QR�
HUD�FRPSHWHQWH�SDUD�FRQRFHU�GH�OD�DFFLµQ�GH�DPSDUR�RULJLQDO��&RPR�ELHQ�
VH³DODQ�ORV�PDJLVWUDGRV�GLVLGHQWHV��HO�7ULEXQDO�&RQVWLWXFLRQDO�VH�QHJµ�
LQQHFHVDULDPHQWH�D�DVXPLU�OD�JDUDQW¯D�GHO�GHUHFKR�FX\D�FRQFXOFDFLµQ�VH�
GLVFXW¯D��$O�SULYLOHJLDU�OD�IRUPD�VREUH�HO�IRQGR��HO�7ULEXQDO�&RQVWLWXFLR�
QDO�JDUDQWL]µ�OD�SURORQJDFLµQ�HQ�HO�WLHPSR�GH�XQD�VLWXDFLµQ�GH�KHFKR�
SRWHQFLDOPHQWH�GD³LQD�SDUD�HO�GHUHFKR�GH�ORV�DFFLRQDQWHV�

/LEHUDGRV�GH�OD�UHVSRQVDELOLGDG�GH�LQWHQWDU�FRQVHQVXDU�XQD�SRVLFLµQ�
FRQ�XQ�FXHUSR�GHOLEHUDWLYR��YDPRV�XQ�SDVR�P£V�DOO£��$UPDPRV�TXH��DO�
UHQXQFLDU�D�VX�IXQFLµQ�GH�JDUDQWH��HO�7ULEXQDO�&RQVWLWXFLRQDO�QR�YXOQHUµ�
HO�GHUHFKR�D�OD�JDUDQW¯D��VLQR�HO�GHUHFKR�PLVPR�
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VI.  Conclusiones

/D�WUDGLFLµQ�MXU¯GLFD�GRPLQLFDQD�KD�WHQLGR�KDVWD�PX\�UHFLHQWHPHQWH�
OD�WHQGHQFLD�D�QHJDU�OD�YDOLGH]�MXU¯GLFD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��(O�
VXUJLPLHQWR�GH�XQD�YLVLµQ�DOWHUQDWLYD��UHLYLQGLFDGRUD�GH�OD�VXSUHPDF¯D�
FRQVWLWXFLRQDO�� WUDMR�FRQVLJR�RWUD�SHUVSHFWLYD�� OD�GH� ORV�GHUHFKRV� IXQ�
GDPHQWDOHV�FRPRف�LOHJLVODEOHV��6قLQ�HPEDUJR��HVWD�SRVLFLµQ��TXH�EXVFD�
HYLWDU�ODV�WUDPSDV�GH�OD�LQWHUSUHWDFLµQ�UHVWULFWLYD�GH�OD�&RQVWLWXFLµQ��KD�
FUHDGR�ODV�SURSLDV�

8QD�GH�HOODV�HV�TXH��GDGR�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�FRQ�
VLGHUDGRV� IHQµPHQRV� H[WHUQRV� DO� GHUHFKR�� QR� VH� KD� ORJUDGR� DVXPLU� OD�
LGHQWLGDG�HQWUH�ORV�GHUHFKRV�\�OD�REOLJDFLµQ�GH�JDUDQW¯D��6H�HQWLHQGH�TXH�
ODV�JDUDQW¯DV�VRQ�H[WHUQDOLGDGHV�\�TXH��SRU�WDQWR��SXHGH�VRVWHQHUVH�D�OD�YH]�
OD�YDOLGH]�GHO�GHUHFKR�\�OD�LPSRVLELOLGDG�GH�JDUDQWL]DUOR�

(O�FRQFHSWR�GHف�GHUHFKRق�HV�XQD�UHSUHVHQWDFLµQ�GH�OD�FRPSOHMD�UHODFLµQ�
HQWUH�LQVWLWXFLRQHV�GH�DFFHVR�\�H[SHFWDWLYDV� MXU¯GLFDV��(Q�XQ�(6''��OD�
UHVSRQVDELOLGDG�HVWDWDO�GH�JDUDQWL]DU�HO�GLVXWH�GH�HVDV�H[SHFWDWLYDV�IRUPD�
SDUWH�GHO�GHUHFKR�PLVPR��QR�HV�XQ�VLPSOH�PHFDQLVPR�H[WHUQR�

3RU�HVWRV�PRWLYRV��HQ�HO�RUGHQDPLHQWR�MXU¯GLFR�GRPLQLFDQR�GHEH�UH�
FRQRFHUVH�TXH�OD�DFFLµQ�GH�JDUDQWL]DU�HO�GLVXWH�GH�XQ�GHUHFKR�QR�SXHGH�
VHU�OLPLWDGD�SRU�IDOODV�X�RPLVLRQHV�SURFHVDOHV�TXH�QR�LPSOLTXHQ�GH�PDQHUD�
FODUD�\�UHDO�HO�SHUMXLFLR�GH�ORV�GHUHFKRV�GH�XQ�WHUFHUR��+DFHUOR�HV�XQD�YXO�
QHUDFLµQ�DGLFLRQDO�DO�GHUHFKR�FRQFXOFDGR�\�XQD�YLRODFLµQ�D�OD�&RQVWLWXFLµQ�

'H�L]TXLHUGD�D�GHUHFKD��HO�0DJ��'RPLQJR�*LO�� OD�/LF��5RVDO¯D�6RVD��HO�/LF��1DVVHI�
3HUGRPR��HO�0DJ��,GHOIRQVR�5H\HV�\�HO�/LF��&DUORV�6DOFHGR�&DPDFKR��GXUDQWH�HO�SDQHO�



Precedente constitucional
y

seguridad jurídica

Mag. Oscar Urviola Hani,
presidente del Tribunal Constitucional de Perú



Mag. Oscar Urviola Hani

/LFHQFLDGR�HQ�GHUHFKR�SRU�OD�8QLYHUVLGDG�&DWµOLFD�6DQWD�0DU¯D��0DHVWU¯D�
HQ�'HUHFKR�GH�(PSUHVDV�SRU�OD�8QLYHUVLGDG�&DWµOLFD�6DQWD�0DU¯D��'LSORPDGR��
GH�'HUHFKR�&RQVWLWXFLRQDO�\�'HUHFKR�3URFHVDO�&RQVWLWXFLRQDO�RUJDQL]DGR�SRU�
HO�&HQWUR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV�GHO�7ULEXQDO�&RQVWLWXFLRQDO��HO�&ROHJLR�
GH�$ERJDGRV�GH�$UHTXLSD�\�OD�)DFXOWDG�GH�&LHQFLDV�-XU¯GLFDV�\�3RO¯WLFDV�GH�OD�
8QLYHUVLGDG�&DWµOLFD�6DQWD�0DU¯D��)XH�HOHJLGR�GLSXWDGR�GH�OD�QDFLµQ�HQ�HO�SH�
U¯RGR������������VH�KD�GHVHPSH³DGR�FRPR�SURIHVRU�\�GHFDQR�GH�OD�)DFXOWDG�GH�
&LHQFLDV�-XU¯GLFDV�\�3RO¯WLFDV�GH�OD�8QLYHUVLGDG�&DWµOLFD�6DQWD�0DU¯D�
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I.  Introducción

$FWXDOPHQWH��QRV�HQFRQWUDPRV�HQ�XQ�PXQGR�FDGD�YH]�P£V�JOREDOL�
]DGR��HQ�HO�FXDO�OD�FO£VLFD�VREHUDQ¯D�HVWDWDO�YLHQH�VLHQGR�UHODWLYL]DGD�
HQ�DUDV�GHO�PXOWLODWHUDOLVPR�\�GH� OD�FRRSHUDFLµQ� LQWHUQDFLRQDO��

/D�FDXVD�GH�OD�GHIHQVD�GHO�(VWDGR�GH�GHUHFKR�\�OD�SURWHFFLµQ�GH�ORV�GHUH�
FKRV�IXQGDPHQWDOHV�KD�GHYHQLGR�HQ�SDWULPRQLR�GH�OD�FRPXQLGDG�MXU¯GLFD�
LQWHUQDFLRQDO��DO�SXQWR�TXH�HO�UHVSHWR�\�JDUDQW¯D�GH�ORV�GHUHFKRV�GH�ORV�
FLXGDGDQRV�\D�QR�HV�XQD�FXHVWLµQ�TXH�TXHGD�VRODPHQWH�HQ�HO�£PELWR�QD�
FLRQDO��HQ�OR�TXH�DQWLJXDPHQWH�VH�FRQRF¯D�FRPR�HOف�GRPLQLR�UHVHUYDGRق�
GHO�(VWDGR��VLQR�TXH�WUDVFLHQGH�DO�SODQR�LQWHUQDFLRQDO��HQ�HO�FXDO�KRPEUHV�
\�PXMHUHV�SXHGHQ�UHFXUULU�D�LQVWDQFLDV�LQWHUQDFLRQDOHV�D�HIHFWRV�GH�KDFHU�
YDOHU�VXV�GHUHFKRV�

(V�LPSRUWDQWH�WHQHU�SUHVHQWH�HQWRQFHV�TXH�HO�PRGHOR�GH�(VWDGR�FRQV�
WLWXFLRQDO�GH�GHUHFKR�\�ODV�JDUDQW¯DV�HQ�«O�LPSO¯FLWDV�VH�YLHQH�WUDVODGDQGR�
DO�£PELWR�LQWHUQDFLRQDO��WUD\HQGR�FRPR�FRQVHFXHQFLD�XQ�IHQµPHQR�TXH�HO�
FRQQRWDGR�MXULVWD�DOHP£Q�3HWHU�+¦EHUOH�KD�FRQYHQLGR�HQ�GHQRPLQDUف�(V�
WDGR�FRRSHUDWLYRق��HV�GHFLU��XQ�(VWDGR�TXH�QR�VRODPHQWH�VH�RFXSD�GH�VXV�
FLXGDGDQRV��VLQR�TXH�WDPEL«Q�WLHQH�HQ�FXHQWD�D�ORV�GHP£V�(VWDGRV��D�ODV�
LQVWDQFLDV�VXSUDQDFLRQDOHV�\�D�ORV�FLXGDGDQRV�GHO�PXQGR��HQWUH�RWURV�WHPDV���

-XVWDPHQWH��XQD�GH�ODV�FRQVHFXHQFLDV�GH�HVWH�(VWDGR�FRRSHUDWLYR�HV�TXH�
FRQX\HQ�HQ�PDQRV�GH�ORV�MXHFHV�KHUUDPLHQWDV�GH�SURWHFFLµQ�GH�ORV�GHUH�
FKRV�IXQGDPHQWDOHV�GH�RUGHQ�QDFLRQDO�\�GH�RUGHQ�LQWHUQDFLRQDO��FRPR�HV�
HO�FDVR�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�\�GHO�FRQWURO�GH�FRQYHQFLRQDOLGDG��
'LFKD�FRQXHQFLD��VL�ELHQ�SXHGH�SDUHFHU�HQ�SULQFLSLR�TXH�FRPSOHML]D�OD�
ODERU�GHO�MXH]��FRQVWLWX\H�HQ�UHDOLGDG�XQ�KHFKR�TXH�UHIXHU]D�OD�SURWHFFLµQ�
GH�ORV�GHUHFKRV�GH�ORV�FLXGDGDQRV��VLHQGR�HO�UHWR�\�OD�UHVSRQVDELOLGDG�GH�
ORV�MXHFHV�GH�FDGD�SD¯V�FRQRFHU�\�XWLOL]DU�DGHFXDGDPHQWH�HVWDV�KHUUDPLHQWDV�
HQ�EHQHFLR�GH�GLFKR�LGHDO�

�ܐ 3HWHU�+¦EHUOHف��(O�(VWDGR�FRQVWLWXFLRQDO�HXURSHRق��(Q�&XHVWLRQHV�FRQVWLWXFLRQDOHV��5HYLVWD�
0H[LFDQD�GH�'HUHFKR�&RQVWLWXFLRQDO��0«[LFR�'�)���1r����HQHUR�MXQLR��������S�����
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(Q�HVH�VHQWLGR��FRQVWLWX\H�HO�SURSµVLWR�GH�OD�SUHVHQWH�SRQHQFLD�HO�UHD�
OL]DU�XQ�EUHYH�DQ£OLVLV�FRPSDUDWLYR�HQWUH�DPEDV�KHUUDPLHQWDV��FRQWURO�GH�
FRQVWLWXFLRQDOLGDG�\�FRQWURO�GH�FRQYHQFLRQDOLGDG��WHQLHQGR�HQ�FXHQWD�ORV�
IXQGDPHQWRV��HO�REMHWR�GH�FRQWURO��HO�SDU£PHWUR�\�ORV�HIHFWRV�GH�FDGD�XQD�
GH�HOODV��D�Q�GH�GHMDU�FRQVWDQFLD�GH�OD�FRPSOHPHQWDULHGDG�HQWUH�DPEDV�
LQVWLWXFLRQHV�\��HQ�PL�FRQGLFLµQ�GH�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
SHUXDQR��GDU«�DOJXQRV�HMHPSORV�GH�OD�ODERU�UHDOL]DGD�SRU�OD�LQVWLWXFLµQ�D�
OD�TXH�UHSUHVHQWR�HQ�HVWH�£PELWR�

II.  Fundamentos

a)  Control de constitucionalidad

(VWH�FRQWURO�WLHQH�VX�IXQGDPHQWR�HQ�HO�SULQFLSLR�GH�VXSUHPDF¯D�MXU¯GLFD�
GH�OD�&RQVWLWXFLµQ��FRQIRUPH�DO�FXDO�OD�&RQVWLWXFLµQ�HV�OD�QRUPD�PDWUL]�
GHO�RUGHQDPLHQWR�MXU¯GLFR�GH�XQ�(VWDGR��HQFRQWU£QGRVH�HQ�HOOD�UHFRJLGRV�
HO�UHSDUWR�GH�FRPSHWHQFLDV�GH�ORV�µUJDQRV�HVWDWDOHV��SDUWH�RUJ£QLFD��\�HO�
FDW£ORJR�GH�GHUHFKRV�IXQGDPHQWDOHV�GH�ORV�FLXGDGDQRV��SDUWH�GRJP£WLFD���
(Q�HVH�VHQWLGR��HQ�WDQWR�OD�&RQVWLWXFLµQ�HV�OD�QRUPD�GH�OD�FXDO�HPDQDQ�
OD�YDOLGH]��OD�YLJHQFLD�\�OD�H[LJLELOLGDG�GHO�UHVWR�GH�QRUPDV�TXH�FRQIRUPDQ�
HO�RUGHQDPLHQWR� MXU¯GLFR�GH�XQ�(VWDGR�� ORV� MXHFHV�VH�HQFXHQWUDQ�HQ� OD�
REOLJDFLµQ�GH�SUHIHULU�OD�DSOLFDFLµQ�GH�OD�QRUPD�FRQVWLWXFLRQDO�SRU�HQFL�
PD�GH�OD�QRUPD�OHJDO�\�RWUDV�QRUPDV�GH�LQIHULRU�MHUDUTX¯D��(Q�HIHFWR��OD�
&RQVWLWXFLµQ�SHUXDQD�UHFRQRFH�HVWH�SULQFLSLR�HQ�VX�DUW¯FXOR�����\��SRVWH�
ULRUPHQWH��HQ�HO�DUW¯FXOR������HVWDEOHFH�TXHف�HQ�WRGR�SURFHVR��GH�H[LVWLU�
LQFRPSDWLELOLGDG�HQWUH�XQD�QRUPD�FRQVWLWXFLRQDO�\�XQD�QRUPD�OHJDO��ORV�
MXHFHV�SUHHUHQ�OD�SULPHUDق�

$VLPLVPR�� UHVXOWD� LPSRUWDQWH� UHFRUGDU� TXH�� WUDGLFLRQDOPHQWH�� HO�
FRQWURO�GH�FRQVWLWXFLRQDOLGDG�KD�WHQLGR�VX�GHVDUUROOR�EDMR�ORV�VLJXLHQWHV�
PRGHORV�
�ه (O�PRGHOR� DPHULFDQR�� WDPEL«Q� GHQRPLQDGR� �UHYLVLµQف MXGLFLDOق� R�

���FX\RV�RU¯JHQHV�VH�UHPRQWDQ�D�OD�VHQWHQFLD�TXH�HOقFRQWURO�GLIXVRف

ܑ� $UW¯FXORف�ܐ��/D�&RQVWLWXFLµQ�SUHYDOHFH�VREUH�WRGD�QRUPD�OHJDO��OD�OH\��VREUH�ODV�QRUPDV�
GH�LQIHULRU�MHUDUTX¯D��\�DV¯�VXFHVLYDPHQWH��/D�SXEOLFLGDG�HV�HVHQFLDO�SDUD�OD�YLJHQFLD�GH�WRGD�
QRUPD�GHO�(VWDGRق�
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���GH�IHEUHUR�GH������GLFWDUD�OD�&RUWH�6XSUHPD�GH�(VWDGRV�8QLGRV��
SUHVLGLGD�SRU�HO�MXH]�-RKQ�0DUVKDOO��DO�UHVROYHU�HO�FDVR�0DUEXU\�Y��
0DGLVRQ��/D� SDUWLFXODULGDG� GH� HVWH�PRGHOR� UDGLFD� HQ� VX� FDU£FWHU�
LQFLGHQWDO��FRQIRUPH�DO�FXDO�FRQVWLWX\H�REOLJDFLµQ�GH�WRGR�MXH]��DO�
UHVROYHU�ORV�FDVRV�FRQFUHWRV�VRPHWLGRV�D�VX�FRQRFLPLHQWR��SUHIHULU�OD�
DSOLFDFLµQ�GH�OD�&RQVWLWXFLµQ�HQ�FDVR�FRQVLGHUH�TXH�H[LVWH�LQFRP�
SDWLELOLGDG�HQWUH�XQD�QRUPD�FRQVWLWXFLRQDO�\�XQD�QRUPD�GH�LQIHULRU�
MHUDUTX¯D��(O�HMHUFLFLR�GH�HVWH�FRQWURO�WLHQH�FRPR�UHVXOWDGR�TXH� OD�
QRUPD�FRQVLGHUDGD�LQFRQVWLWXFLRQDO�HV�LQDSOLFDGD�DO�FDVR�HQ�FRQFUHWR�
VLQ�TXH�HOOR�VLJQLTXH�TXH�OD�PLVPD�SLHUGD�YLJHQFLD�R�YDOLGH]�FRQ�
FDU£FWHU�JHQHUDO�

�ه (O�PRGHOR�HXURSHR�� WDPEL«Q�GHQRPLQDGRف�NHOVHQLDQRق�Rف�FRQWURO�
FRQFHQWUDGRق�� TXH� IXHUD� LGHDGR� SRU� HO� GHVWDFDGR� MXULVWD� DXVWULDFR�
+DQV�.HOVHQ�FRQ� OD�FUHDFLµQ�HQ������GHO�7ULEXQDO�&RQVWLWXFLRQDO�
GH�$XVWULD�\�VX�SRVWHULRU�FRQVDJUDFLµQ�HQ�OD�&RQVWLWXFLµQ�DXVWULDFD�
GH����VWH�PRGHOR�VH�FDUDFWHUL]D�SRU�HVWDU�D�FDUJR�GH�XQ�µUJDQR)�ܣ
MXULVGLFFLRQDO�HVSHFLDOL]DGR��7ULEXQDO�&RQVWLWXFLRQDO��HO�FXDO�WLHQH�SRU�
IXQFLµQ�H[FOXVLYD�DQDOL]DU�HQ�DEVWUDFWR�OD�FRPSDWLELOLGDG�GH�OD�QRUPD�
GH�PHQRU�MHUDUTX¯D�REMHWR�GH�LPSXJQDFLµQ�FRQ�OD�&RQVWLWXFLµQ��(Q�
FDVR�GH�TXH�OD�QRUPD�VHD�GHFODUDGD�LQFRQVWLWXFLRQDO��OD�PLVPD�TXH�
GD�H[SXOVDGD�GHO�RUGHQDPLHQWR�MXU¯GLFR�FRQ�HIHFWRV�JHQHUDOHV��HUJD�
RPQHV���

(Q�HO�FDVR�SHUXDQR��WHQHPRV�OD�SDUWLFXODULGDG�GH�TXH�DPERV�PRGH�
ORV�VH�HQFXHQWUDQ�VXSHUSXHVWRV�HQ�XQD�VXHUWH�GH�PRGHOR�TXH�SRGHPRV�
GHQRPLQDU��HQ�OD�O¯QHD�GH�OR�H[SXHVWR�SRU�HO�SURIHVRU�*DUF¯D�%HODXQGH����
FRPR�HO�PRGHOR�GXDO�R�SDUDOHOR��SRU�FXDQWR��WHQHPRV��GH�XQ�ODGR��GH�FRQ�
IRUPLGDG�FRQ�HO�\D�UHVH³DGR�DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ��TXH�WRGRV�
ORV�MXHFHV�WLHQHQ�OD�IDFXOWDG�GH�FRQWURO�GLIXVR�HQ�HO�PDUFR�GH�ORV�SURFHVRV�
VRPHWLGRV�D�VX�FRQRFLPLHQWR��\D�VHDQ�HVWRV�SURFHVRV�FRQVWLWXFLRQDOHV�R�
GH�FDU£FWHU�RUGLQDULR��\��GH�RWUR�ODGR��HO�FRQWURO�FRQFHQWUDGR�D�FDUJR�GHO�
7ULEXQDO�&RQVWLWXFLRQDO��HO�FXDO��GH�FRQIRUPLGDG�FRQ�HO�DUW¯FXOR�����GH�
OD�&RQVWLWXFLµQ��HV�HO�µUJDQR�GH�FRQWURO�GH�OD�FRQVWLWXFLRQDOLGDG�\�WLHQH�

�ܒ 'RPLQJR�*DUF¯D�%HODXQGHف��/D�MXULVGLFFLµQ�FRQVWLWXFLRQDO�\�HO�PRGHOR�GXDO�R�SDUDOHORق��
(Q�9,�&RQJUHVR�,EHURDPHULFDQR�GH�'HUHFKR�&RQVWLWXFLRQDO��WRPR�,,��%RJRW£��8QLYHUVLGDG�
([WHUQDGR�GH�&RORPELD�����ܗ



418 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

OD�IDFXOWDG�SDUD�GHFODUDU�OD�HYHQWXDO�LQFRQVWLWXFLRQDOLGDG�GH�ODV�QRUPDV�
OHJDOHV�\�H[SXOVDUODV�GHO�RUGHQDPLHQWR�MXU¯GLFR�HQ�HO�PDUFR�GH�XQ�SURFHVR�
GH�LQFRQVWLWXFLRQDOLGDG�

(Q�HVWH�FRQWH[WR��HO�7ULEXQDO�&RQVWLWXFLRQDO� VH�FRQJXUD�FRPR�HO�
µUJDQR�GH�FLHUUH�GHO�RUGHQDPLHQWR�MXU¯GLFR�SHUXDQR�SRU�FXDQWR��GH�FRQIRU�
PLGDG�FRQ�HO�DUW¯FXOR���GH�VX�OH\�RUJ£QLFD�\�SRU�OD�QDWXUDOH]D�GH�OD�IXQFLµQ�
TXH� GHVHPSH³D�� FRQWURO� FRQFHQWUDGR� GH� FRQVWLWXFLRQDOLGDG� \� ¼OWLPD� \�
GHQLWLYD�LQVWDQFLD�HQ�ORV�SURFHVRV�FRQVWLWXFLRQDOHV�GH�WXWHOD�GH�GHUHFKRV�
IXQGDPHQWDOHV��DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ���RVWHQWD�OD�FRQGLFLµQ�GH�
VXSUHPR�LQW«USUHWH�GH�OD�&RQVWLWXFLµQ��

b)  Control de convencionalidad

(VWH�HV�HO�SURGXFWR�GH�XQD�FRUULHQWH�MXULVSUXGHQFLDO�FRQVROLGDGD�GH�
OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��&RUWH�,'+���HQ�FDVRV�
WDOHV�FRPRف�$OPRQDFLG�$UHOODQR�\�RWURV�Y��&KLOHق��GHO����GH�VHSWLHPEUH�

'H�L]TXLHUGD�D�GHUHFKD��HO��'U��2VFDU�8UYLROD�+DQL��PDJLVWUDGR�SUHVLGHQWH�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�GH�3HU¼��HO�GRFWRU�-RWWLQ�&XU\��MXH]�PLHPEUR�GHO�7ULEXQDO�&RQVWLWXFLR�
QDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD���\�HO�/LF��&DUORV�6DOFHGR��FRRUGLQDGRU�GHO�&RQJUHVR�
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GH��������$JXDGR�$OIDUR�\�RWURV��Y��7UDEDMDGRUHV�&HVDGRV�GHO�&RQJUHVRف�
3HU¼ق��GH����GH�QRYLHPEUH�GH�����������VHQWHQFLD�GHق¼D�&DQWXWD�Y��3HU/ف��
GH�QRYLHPEUH�GH�������\ف�%R\FH�\�RWURV�Y��%DUEDGRVق��GH����GH�QRYLHPEUH�
GH�������HQWUH�RWURV��/D�&RUWH�,QWHUDPHULFDQD�FHQWUD�HO�IXQGDPHQWR�GH�
HVWD�LQVWLWXFLµQ�HQ�ORV�DUW¯FXORV���\���GH�OD�&RQYHQFLµQ�$PHULFDQD�GH�
'HUHFKRV�+XPDQRV��FRQIRUPH�D�ORV�FXDOHV�ORV�(VWDGRV�SDUWH�GH�GLFKR�
WUDWDGR�VH�KDOODQ�HQ�OD�REOLJDFLµQ�GH�UHVSHWDU�\�JDUDQWL]DU�ORV�GHUHFKRV�HQ�«O�
UHFRQRFLGRV�\�GH�DGHFXDU�VX�GHUHFKR�LQWHUQR�HQ�DUDV�GH�ORJUDU�WDO�REMHWLYR��
(Q�HVH�VHQWLGR��HO�FRQWURO�GH�FRQYHQFLRQDOLGDG�UHVSRQGH�DO�SULQFLSLR�GH�
GHUHFKR�LQWHUQDFLRQDO�GH�EXHQD�IH�HQ�HO�FXPSOLPLHQWR�GH�ODV�REOLJDFLRQHV�
LQWHUQDFLRQDOHV��HQ�HO� VHQWLGR�GH�TXH�HO�(VWDGR�WLHQH� OD� UHVSRQVDELOLGDG�
GH�GLVSRQHU�OD�DGHFXDFLµQ�GH�VX�GHUHFKR�LQWHUQR�HQ�DUDV�GH�FXPSOLU�FRQ�
VXV�REOLJDFLRQHV�LQWHUQDFLRQDOHV��&DEH�UHFRUGDU�TXH��WDO�FRPR�OR�VH³DOD�HO�
DUW¯FXOR����GH�OD�&RQYHQFLµQ�GH�9LHQD�VREUH�'HUHFKR�GH�ORV�7UDWDGRV��QR�
HV�SRVLEOH�DOHJDU�GLVSRVLFLRQHV�GH�GHUHFKR�LQWHUQR�FRPR�MXVWLFDFLµQ�GH�
LQFXPSOLPLHQWR�GH�ODV�REOLJDFLRQHV�FRQWHQLGDV�HQ�XQ�WUDWDGR�

$�FULWHULR�GH� OD�&RUWH� ,QWHUDPHULFDQD�� ORV� MXHFHV�QDFLRQDOHV�� HQ� VX�
FDOLGDG�GH�UHSUHVHQWDQWHV�GHO�(VWDGR��VH�HQFXHQWUDQ�HQ�OD�REOLJDFLµQ�GH�
SUHIHULU�ODV�QRUPDV�FRQYHQFLRQDOHV�D�ODV�QRUPDV�SURYHQLHQWHV�GH�VX�GHUHFKR�
LQWHUQR��(Q�SDODEUDV�GH�OD�SURSLD�&RUWH�,'+���

/D�&RUWH�HV�FRQVFLHQWH�TXH�ORV�MXHFHV�\�WULEXQDOHV�LQWHU�
QRV�HVW£Q�VXMHWRV�DO�LPSHULR�GH�OD�OH\�\��SRU�HOOR��HVW£Q�
REOLJDGRV�D�DSOLFDU�ODV�GLVSRVLFLRQHV�YLJHQWHV�HQ�HO�RUGH�
QDPLHQWR�MXU¯GLFR��3HUR�FXDQGR�XQ�(VWDGR�KD�UDWLFDGR�
XQ�WUDWDGR�LQWHUQDFLRQDO�FRPR�OD�&RQYHQFLµQ�$PHULFDQD��
VXV�MXHFHV��FRPR�SDUWH�GHO�DSDUDWR�GHO�(VWDGR��WDPEL«Q�
HVW£Q�VRPHWLGRV�D�HOOD��OR�TXH�REOLJD�D�YHODU�SRUTXH�ORV�
HIHFWRV�GH�ODV�GLVSRVLFLRQHV�GH�OD�&RQYHQFLµQ�QR�VH�YHDQ�
PHUPDGDV�SRU�OD�DSOLFDFLµQ�GH�OH\HV�FRQWUDULDV�D�VX�REMHWR�
\�Q��\�TXH�GHVGH�XQ�LQLFLR�FDUHFHQ�GH�HIHFWRV�MXU¯GLFRV��
(Q�RWUDV�SDODEUDV��HO�3RGHU�-XGLFLDO�GHEH�HMHUFHU�XQD�HV�
SHFLH�GHف�FRQWURO�GH�FRQYHQFLRQDOLGDGق�HQWUH�ODV�QRUPDV�
MXU¯GLFDV�LQWHUQDV�TXH�DSOLFDQ�HQ�ORV�FDVRV�FRQFUHWRV�\�OD�

�ܓ &RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��&DVR�$OPRQDFLG�$UHOODQR�\�RWURV�Y��&KLOH��
VHQWHQFLD�GHO����GH�VHSWLHPEUH�GH�6ܕ����HULH�&�1R�������IXQGDPHQWRܓ���
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&RQYHQFLµQ�$PHULFDQD�VREUH�'HUHFKRV�+XPDQRV��(Q�HVD�
WDUHD��HO�3RGHU�-XGLFLDO�GHEH�WHQHU�HQ�FXHQWD�QR�VRODPHQWH�
HO�WUDWDGR��VLQR�WDPEL«Q�OD�LQWHUSUHWDFLµQ�TXH�GHO�PLVPR�
KD�KHFKR�OD�&RUWH�,QWHUDPHULFDQD��LQW«USUHWH�¼OWLPD�GH�OD�
&RQYHQFLµQ�$PHULFDQD�

&DEH�UHVDOWDU�TXH�HVWH�WLSR�GH�FRQWURO��VL�ELHQ�WLHQH�VX�RULJHQ�HQ�HO�
GHUHFKR�LQWHUQDFLRQDO��HV�HMHUFLGR�WDQWR�HQ�HO�SODQR�QDFLRQDO�FRPR�HQ�HO�
SODQR�LQWHUQDFLRQDO�SRU�FXDQWR��FRPR�\D�OR�KD�VH³DODGR�OD�SURSLD�&RUWH�
,QWHUDPHULFDQD��FRQVWLWX\H�REOLJDFLµQ�GH�ORV�MXHFHV�QDFLRQDOHV�HMHUFHUOR�HQ�
SULPHUD�LQVWDQFLD��FRUUHVSRQGLHQGR�D�OD�&RUWH�OD�LQWHUYHQFLµQ�HQ�¼OWLPD�
LQVWDQFLD��(VWH�HMHUFLFLR�GHO�FRQWURO�GH�FRQYHQFLRQDOLGDG�HQ�GRV�SODQRV�
MXU¯GLFRV�GLVWLQWRV�VH�GD�WDPEL«Q�HQ�YLUWXG�GHO�SULQFLSLR�GH�VXEVLGLDULHGDG��
UHFRJLGR�HQ�HO�DUW¯FXORܐܕ��D�GH�OD�&RQYHQFLµQ�$PHULFDQD��FRQIRUPH�DO�
FXDO�OD�LQWHUYHQFLµQ�GH�OD�&RUWH�,QWHUDPHULFDQD�FRPR�LQVWDQFLD�LQWHUQDFLR�
QDO�VRODPHQWH�SXHGH�WHQHU�OXJDU�XQD�YH]�TXH�VH�KD�DJRWDGR�OD�Y¯D�MXULVGLF�
FLRQDO�LQWHUQD��'LFKR�SULQFLSLR�WDPEL«Q�HV�UHFRJLGR�SRU�HO�DUW¯FXOR�����GH�
OD�&RQVWLWXFLµQ�SHUXDQD��HO�FXDO�GHMD�H[SHGLWR�HO�GHUHFKR�GH�ORV�FLXGDGDQRV�
SHUXDQRV�D�UHFXUULU�D�WULEXQDOHV�LQWHUQDFLRQDOHV�HQ�GHIHQVD�GH�VXV�GHUHFKRV�
IXQGDPHQWDOHV�XQD�YH]�TXH�VH�KD�DJRWDGR�OD�MXULVGLFFLµQ�LQWHUQD���

c)  Síntesis comparativa

&RPR�SXHGH�REVHUYDUVH��WDQWR�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�FRPR�
HO�FRQWURO�GH�FRQYHQFLRQDOLGDG�SUHVHQWDQ�IXQGDPHQWRV�MXU¯GLFRV�GLVWLQWRV�
SXHV�UHVSRQGHQ�D�VX�YH]�D�OD�QHFHVLGDG�GH�SURWHJHU�H�LPSOHPHQWDU�LQVWUX�
PHQWRV�QRUPDWLYRV�GH�GLVWLQWD�QDWXUDOH]D��GH�XQ�ODGR��OD�&RQVWLWXFLµQ��
QRUPD�PDWUL]�GHO�RUGHQDPLHQWR�MXU¯GLFR�HVWDWDO��\�GH�RWUR�ODGR��OD�&RQ�
YHQFLµQ�$PHULFDQD�GH�'HUHFKRV�+XPDQRV��XQ�WUDWDGR�LQWHUQDFLRQDO��6LQ�
HPEDUJR��HQ�HO�IRQGR��HQ�OD�PHGLGD�HQ�TXH�DPERV�LQVWUXPHQWRV�QRUPD�
WLYRV�DSXQWDQ�DO�UHFRQRFLPLHQWR�\�D�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�GH�ORV�
FLXGDGDQRV�� WDQWR� HO� FRQWURO� GH� FRQVWLWXFLRQDOLGDG� FRPR� HO� FRQWURO� GH�
FRQYHQFLRQDOLGDG�UHVSRQGHQ�HQ�¼OWLPD�LQVWDQFLD�D�OD�QHFHVLGDG�GH�SURWHJHU�
\�JDUDQWL]DU�WDOHV�GHUHFKRV���
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�ܔ (UQHVWR�%OXPH�)RUWLQL��(O�SURFHVR�GH�LQFRQVWLWXFLRQDOLGDG�HQ�HO�3HU¼�� O��/LPD��$'586��
������S������

III.  Parámetro y objeto de control

a)  Control de constitucionalidad

&RQIRUPH�D�OR�H[SUHVDGR�SRU�HO�SURIHVRU�%OXPH�)RUWLQL��OD�FRQVWLWX�
FLRQDOLGDG�SXHGH�VHU�GHQLGD�FRPR�

�ً��DTXHO�Y¯QFXOR�GH�DUPRQ¯D�\�FRQFRUGDQFLD�SOHQD�TXH�
GHEH� H[LVWLU� HQWUH� OD�&RQVWLWXFLµQ� \� ODV� GHP£V� QRUPDV�
TXH�FRQIRUPDQ�HO�VLVWHPD�MXU¯GLFR��WDQWR�HQ�FXDQWR�D�OD�
IRUPD�FRPR�DO�IRQGR���TXH�FRQHFWD�R�XQH�ORV�SRVWXODGRV�
FRQVWLWXFLRQDOHV� FRQ� VXV� UHVSHFWLYRV� FRUUHODWRV� QRUPD�
WLYRV��HQ�VXV�GLYHUVRV�QLYHOHV�GH�HVSHFLFLGDG��\�TXH�HV�
FRQVXVWDQFLDO�DO�SURFHVR�GH�LPSOHPHQWDFLµQ�FRQVWLWXFLRQDO�
H�LPSUHVFLQGLEOH�SDUD�OD�FRPSDWLELOLGDG�\�FRKHUHQFLD�GHO�
VLVWHPD�MXU¯GLFR���

(Q�HVH�VHQWLGR��HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�LPSOLFD�HO�GHVDUUROOR�
GH�XQD�ODERU�LQWHUSUHWDWLYD�D�Q�GH�GHWHUPLQDU�VL�XQD�QRUPD�JXDUGD�WDO�
Y¯QFXOR�GH�DUPRQ¯D�\�FRQFRUGDQFLD�SOHQD�FRQ�OD�&RQVWLWXFLµQ��(Q�EXHQD�
FXHQWD��VL�OD�QRUPD�HV�FRQVWLWXFLRQDO�R�QR�

3DUD�WDO�HIHFWR��HO�SDU£PHWUR�GH�FRQWURO�HVW£�FRQVWLWXLGR�HQ�SULPHU�
OXJDU�SRU�OD�SURSLD�&RQVWLWXFLµQ��6LQ�HPEDUJR��HVWH�QR�VH�HQFXHQWUD�UHV�
WULQJLGR�D�HVWH�LQVWUXPHQWR�QRUPDWLYR�VLQR�TXH��HQ�OD�PHGLGD�HQ�TXH�OD�
&RQVWLWXFLµQ��HQ�VX�FRQGLFLµQ�GH�PDUFR�GHO�RUGHQDPLHQWR�MXU¯GLFR�HVWDWDO��
FRQWLHQH�HQ�VX�PD\RU¯D�QRUPDV�GH�SULQFLSLR�TXH�SUHFLVDQ�GH�VHU�GHVDUUR�
OODGDV�SRU�HO�OHJLVODGRU��GHEHQ�WRPDUVH�HQ�FXHQWD�WDOHV�OH\HV�GH�GHVDUUROOR�
FRQVWLWXFLRQDO�FRPR�SDU£PHWUR�GH�LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ��$V¯��
HO�SDU£PHWUR�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�LQFOX\H�QR�VRODPHQWH�D�OD�
SURSLD�&RQVWLWXFLµQ��VLQR�D�DTXHOODV�OH\HV�TXH�OD�GHVDUUROODQ��HQ�OR�TXH�VH�
KD�FRQYHQLGR�HQ�GHQRPLQDU�FRPR�EORTXH�GH�FRQVWLWXFLRQDOLGDG��

(Q�HO�FDVR�SHUXDQR��GLFKD�ODERU�LQWHUSUHWDWLYD�WLHQH�UHVSDOGR�QRUPDWLYR�
HQ�HO�DUW¯FXOR����GHO�&µGLJR�3URFHVDO�&RQVWLWXFLRQDO��HQ�HO�FXDO�VH�HVWDEOHFH�
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TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO��HQ�HO�PDUFR�GHO�SURFHVR�GH�LQFRQVWLWX�
FLRQDOLGDG��FRQVLGHUD��D�HIHFWRV�GH�DSUHFLDU�OD�YDOLGH]�FRQVWLWXFLRQDO�GH�ODV�
QRUPDV��ODV�OH\HV�TXH��GHQWUR�GHO�PDUFR�FRQVWLWXFLRQDO��VH�KD\DQ�GLFWDGR�
SDUD�GHWHUPLQDU�OD�FRPSHWHQFLD�R�ODV�DWULEXFLRQHV�GH�ORV�µUJDQRV�GHO�(VWDGR�
R�HO�HMHUFLFLR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�OD�SHUVRQD�

(Q�OR�TXH�UHVSHFWD�D�OD�QRUPD�REMHWR�GH�FRQWURO��SRGHPRV�FRQVLGHUDU�
TXH��HQ�W«UPLQRV�JHQHUDOHV��VH�HQFXHQWUDQ�GHQWUR�GH�HVWH�FDPSR�WRGDV�
DTXHOODV�QRUPDV�FX\D�MHUDUTX¯D�HV�PHQRU�D�OD�&RQVWLWXFLµQ��HV�GHFLU��WDQWR�
QRUPDV�OHJDOHV�FRPR�LQDOHJDOHV��6LQ�HPEDUJR��GLFKD�UHJOD�JHQHUDO�WLHQH�
XQ�HVSHFLDO�PDWL]�HQ�HO�FDVR�SHUXDQR�HQ�OR�TXH�UHVSHFWD�DO�FRQWURO�FRQFHQ�
WUDGR�GH�FRQVWLWXFLRQDOLGDG��'H�FRQIRUPLGDG�FRQ�HO�DUW¯FXOR������LQFLVR�
���GH�OD�&RQVWLWXFLµQ��ODV�QRUPDV�TXH�FRQVWLWX\HQ�REMHWR�GHO�SURFHVR�GH�
LQFRQVWLWXFLRQDOLGDG�TXH�VH�OOHYD�D�FDER�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
VRQ�ODV�QRUPDV�GH�UDQJR�OHJDO��PLHQWUDV�TXH��HO�FRQWURO�FRQFHQWUDGR�GH�
FRQVWLWXFLRQDOLGDG�GH� ODV�QRUPDV� LQDOHJDOHV� WLHQH� OXJDU� DQWH�HO�3RGHU�
-XGLFLDO�D�WUDY«V�GHO�SURFHVR�GH�DFFLµQ�SRSXODU��FRQIRUPH�HVW£�HVWDEOHFLGR�
HQ�HO�DUW¯FXOR������LQFLVR����GH�OD�&RQVWLWXFLµQ��

b)  Control de convencionalidad

&RQIRUPH�OR�KD�SUHFLVDGR�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+X�
PDQRV��HO�SDU£PHWUR�D�HIHFWRV�GH�HVWH�WLSR�GH�FRQWURO��QR�VH�FLUFXQVFULEH�
¼QLFDPHQWH�D�OD�&RQYHQFLµQ�$PHULFDQD�GH�'HUHFKRV�+XPDQRV��VLQR�TXH�
FRPSUHQGH�RWURV�LQVWUXPHQWRV�LQWHUQDFLRQDOHV�GH�VLPLODU�QDWXUDOH]D��WDOHV�
FRPR�HO�3URWRFROR�GH�6DQ�6DOYDGRU��HO�3URWRFROR�5HODWLYR�D�OD�$EROLFLµQ�GH�
OD�3HQD�GH�0XHUWH��OD�&RQYHQFLµQ�SDUD�3UHYHQLU�\�6DQFLRQDU�OD�7RUWXUD��OD�
&RQYHQFLµQ�GH�%HOHP�GR�3DU£�SDUD�OD�(UUDGLFDFLµQ�GH�OD�9LROHQFLD�FRQWUD�
OD�0XMHU��OD�&RQYHQFLµQ�VREUH�'HVDSDULFLµQ�)RU]DGD��HWF���$VLPLVPR��GHQ�
WUR�GH�WDO�SDU£PHWUR�GHEH�VHU�FRQVLGHUDGD��FRPR�\D�OR�KD�GLFKR�OD�SURSLD�
&RUWH�,QWHUDPHULFDQD�HQ�HO�FDVR�$OPRQDFLG�$UHOODQR�FLWDGR�O¯QHDV�DUULED��
OD�SURSLD�MXULVSUXGHQFLD�GH�OD�&RUWH��OD�FXDO�WLHQH�FRPR�ODERU�MXVWDPHQWH�
OD�LQWHUSUHWDFLµQ�GH�OD�&RQYHQFLµQ�

(Q�OR�TXH�UHVSHFWD�D�ODV�QRUPDV�REMHWR�GH�FRQWURO��HQ�OD�PHGLGD�HQ�
TXH�HVWH�FRQWURO�UHVSRQGH�D�OD�REOLJDFLµQ�GH�ORV�(VWDGRV�GH�DGHFXDU�VX�

�ܕ &RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��&DVR�7UDEDMDGRUHV�&HVDGRV�GHO�&RQJUHVR��
QRYLHPEUH�GH�������YRWR�FRQFXUUHQWH�UD]RQDGR�GHO�MXH]�6HUJLR�*DUF¯D�5DP¯UH]��3£UU��ܑ
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GHUHFKR�LQWHUQR�D�ORV�HVW£QGDUHV�HVWDEOHFLGRV�SRU�OD�&RQYHQFLµQ�$PHUL�
FDQD��HVWDV�VH�HQFXHQWUDQ�FRQIRUPDGDV�SRU�WRGDV�ODV�QRUPDV�TXH�IRUPDQ�
SDUWH�GHO�RUGHQDPLHQWR� MXU¯GLFR�HVWDWDO�� \D� VHD�TXH� VH� WUDWH�GH�QRUPDV�
FRQVWLWXFLRQDOHV��OHJDOHV�R�LQDOHJDOHV��

c)  Síntesis comparativa

6L�ELHQ�SDUHFLHUD�TXH��HQ�SULQFLSLR��DPERV�WLSRV�GH�FRQWURO�GLHUHQ�
HQ�FXDQWR�DO�WLSR�GH�SDU£PHWUR�D�XWLOL]DUVH�HQ�FDGD�XQR�GH�ORV�FDVRV��HOOR�
QR�HV�WDQWR�DV¯�HQ�OD�PHGLGD�HQ�TXH�H[LVWH�XQD�UHODFLµQ�GH�LQWHUUHODFLµQ�
HQWUH�ORV�WLSRV�GH�SDU£PHWUR�XWLOL]DGR��P£[LPH�FXDQGR�DPERV�WLSRV�GH�
FRQWURO�FRQX\HQ�HQ�OD�ODERU�GH�ORV�MXHFHV�QDFLRQDOHV��(Q�HIHFWR��WHQLHQGR�
HQ�FXHQWD�TXH�WDQWR�OD�&RQVWLWXFLµQ�FRPR�OD�&RQYHQFLµQ�$PHULFDQD�WLH�
QHQ�SRU�REMHWR�OD�SURWHFFLµQ�GH�GHUHFKRV�VLPLODUHV��REVHUYDPRV�TXH�KD\�
XQD�UHODFLµQ�GH�FRPSOHPHQWDULHGDG�HQWUH�DPERV�SDU£PHWURV�GH�FRQWURO�
D�HIHFWRV�GH�LQWHUSUHWDU�ORV�DOFDQFHV�GH�ORV�GHUHFKRV�GH�ORV�FLXGDGDQRV��
(OOR�VH�HYLGHQFLD�SRU�HMHPSOR�HQ�HO�FDVR�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��
HQ�HO�FXDO��D�HIHFWRV�GH�LQWHUSUHWDU�ORV�DOFDQFHV�GH�GHWHUPLQDGR�GHUHFKR�
FRQVWLWXFLRQDO�SXHGH�WRPDUVH�HQ�FXHQWD�HO�GHVDUUROOR�TXH�OD�&RQYHQFLµQ�
\�OD�&RUWH�,QWHUDPHULFDQD�KDQ�KHFKR�GHO�PLVPR��7DO�KD�VLGR�OD�O¯QHD�MX�
ULVSUXGHQFLDO�GHO�7ULEXQDO�&RQVWLWXFLRQDO�SHUXDQR��HO�FXDO��FRPR�YHUHPRV�
P£V�DGHODQWH�KD�WRPDGR�FRPR�SDU£PHWUR�GH�LQWHUSUHWDFLµQ�D�HIHFWRV�GHO�
HMHUFLFLR�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�OR�HVWDEOHFLGR�HQ�OD�&RQYHQFLµQ�
$PHULFDQD�\�HQ�OD�MXULVSUXGHQFLD�GH�OD�&RUWH�,QWHUDPHULFDQD��HQ�FRQFRU�
GDQFLD�FRQ�OR�HVWDEOHFLGR�SRU�OD�&XDUWD�'LVSRVLFLµQ�)LQDO�\�7UDQVLWRULD�GH�
OD�&RQVWLWXFLµQ�SHUXDQD���

�ܖ &XDUWDف��/DV�QRUPDV�UHODWLYDV�D�ORV�GHUHFKRV�\�D�ODV�OLEHUWDGHV�TXH�OD�&RQVWLWXFLµQ�UHFRQRFH�
VH�LQWHUSUHWDQ�GH�FRQIRUPLGDG�FRQ�OD�'HFODUDFLµQ�8QLYHUVDO�GH�'HUHFKRV�+XPDQRV�\�FRQ�
ORV�WUDWDGRV�\�DFXHUGRV�LQWHUQDFLRQDOHV�VREUH�ODV�PLVPDV�PDWHULDV�UDWLFDGRV�SRU�HO�3HU¼ق�
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IV.  Efectos

a)  Control de constitucionalidad

/DV�FRQVHFXHQFLDV�GH�TXH�XQD�QRUPD�VHD�FRQVLGHUDGD�LQFRPSDWLEOH�FRQ�OD�
&RQVWLWXFLµQ�GLHUHQ�HQ�FXDQWR�DO�PRGHOR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�
TXH�VH�HVW«�HPSOHDQGR��VL�HV�FRQWURO�FRQFHQWUDGR�R�FRQWURO�GLIXVR��(Q�HO�
FDVR�GH�HVWH�¼OWLPR��FRPR�\D�OR�KHPRV�PHQFLRQDGR�O¯QHDV�DUULED��OD�QRU�
PD�FRQVLGHUDGD�LQFRPSDWLEOH�FRQ�OD�&RQVWLWXFLµQ�GHYLHQH�HQ�LQDSOLFDEOH�
SDUD�HO�FDVR�HQ�FRQFUHWR�SRU�FXDQWR�HO�MXH]�SUHHUH�DSOLFDU�GLUHFWDPHQWH�
OD�&RQVWLWXFLµQ�SRU�HQFLPD�GH�OD�QRUPD�FXHVWLRQDGD��1R�REVWDQWH��HVWD�
FRQVHUYD�VX�YLJHQFLD�\�HV�VXVFHSWLEOH�GH�FRQWLQXDU�VLHQGR�DSOLFDGD�HQ�RWURV�
FDVRV��(Q�FDPELR��HQ�HO�FDVR�GHO�FRQWURO�FRQFHQWUDGR��OD�QRUPD�FRQVLGH�
UDGD�LQFRPSDWLEOH�FRQ�OD�&RQVWLWXFLµQ�HV�H[SXOVDGD�GHO�RUGHQDPLHQWR�\�
HV�GHVSRMDGD�FRPSOHWDPHQWH�GH�HIHFWRV�MXU¯GLFRV��6LJXLHQGR�HVWD�O¯QHD��OD�
&RQVWLWXFLµQ�SHUXDQD�HVWDEOHFH��HQ�VX�DUW¯FXOR������TXH�DTXHOOD�VHQWHQFLD�
GHO�7ULEXQDO�&RQVWLWXFLRQDO�TXH�GHFODUD� OD� LQFRQVWLWXFLRQDOLGDG�GH�XQD�
QRUPD�VH�SXEOLFD�HQ�HO�GLDULR�RFLDO�\�GLFKD�QRUPD�TXHGD�VLQ�HIHFWR�DO�G¯D�
VLJXLHQWH�GH�OD�SXEOLFDFLµQ�GH�OD�VHQWHQFLD�

(Q�HO�FDVR�SHUXDQR��GDGD�OD�H[LVWHQFLD�GH�XQ�PRGHOR�GH�FRQWURO�GH�
FRQVWLWXFLRQDOLGDG�GXDO�R�SDUDOHOR�� OD� IDFXOWDG�GHO� MXH]�RUGLQDULR�SDUD�
LQDSOLFDU� XQD� QRUPD� SRU� FRQVLGHUDUOD� LQFRQVWLWXFLRQDO� VH� HQFXHQWUD�
UHVWULQJLGD�SRU�FXDQWR�QR�SXHGH�LU�HQ�FRQWUD�GH�OR�HVWDEOHFLGR�SRU�HO�
VXSUHPR� LQW«USUHWH� GH� OD� &RQVWLWXFLµQ� �7ULEXQDO� &RQVWLWXFLRQDO��� \D�
TXH��GH�FRQIRUPLGDG�FRQ�HO�DUW¯FXOR�9,�GHO�W¯WXOR�SUHOLPLQDU�GHO�&µGLJR�
3URFHVDO�&RQVWLWXFLRQDO��ORV�MXHFHV�QR�SXHGHQ�GHMDU�GH�DSOLFDU�XQD�QRUPD�
FX\D�FRQVWLWXFLRQDOLGDG�KD\D�VLGR�FRQUPDGD�HQ�XQ�SURFHVR�GH�LQFRQV�
WLWXFLRQDOLGDG�R�HQ�XQ�SURFHVR�GH�DFFLµQ�SRSXODU��HQ�FDVR�VH�WUDWDVH�GH�
XQD�QRUPD�GH�UDQJR�LQDOHJDO�

b)  Control de convencionalidad

/RV�HIHFWRV�GH�HVWH�WLSR�GH�FRQWURO�GHSHQGHQ�GHO�SODQR�HQ�HO�TXH�VH�
HVW«�HMHUFLHQGR��HV�GHFLU��VL�TXLHQ�OR�DSOLFD�HV�HO�MXH]�QDFLRQDO�R�VL�VH�WUDWD�
GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��SXHV�HQ�HVWH�¼OWLPR�
FDVR�KD\�XQD�SDUWLFXODULGDG�HVSHFLDO��(Q�HO�SULPHU�FDVR��ORV�HIHFWRV�VRQ�
ORV�PLVPRV�TXH�HQ�HO�FDVR�GHO�FRQWURO�GLIXVR�GH�LQFRQVWLWXFLRQDOLGDG��HV�
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�ܗ -XDQ�&DUORV�+LWWHUVف��&RQWURO�GH�FRQVWLWXFLRQDOLGDG�\�FRQWURO�GH�FRQYHQFLRQDOLGDG��&RP�
SDUDFLµQ��&ULWHULRV�MDGRV�SRU�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRVق��HQ�(VWXGLRV�
&RQVWLWXFLRQDOHV��$³R����Q¼P�����������SSܒ��������

GHFLU��HO�MXH]�QDFLRQDO�LQDSOLFD�OD�QRUPD�TXH�FRQVLGHUD�QR�FRQYHQFLRQDO�
\�SUHHUH�DSOLFDU�HO�HVW£QGDU�FRQYHQFLRQDO��VLQ�TXH�HOOR�LPSOLTXH�GHVGH�
OXHJR�OD�GHURJDFLµQ�GH�OD�QRUPD�FXHVWLRQDGD��

(Q�FDPELR�HQ�HO�VHJXQGR�FDVR��FRPR�OR�VH³DOD�HO�SURIHVRU�+LWWHUV����
HO�SURQXQFLDPLHQWR�GH�OD�&RUWH�,QWHUDPHULFDQD�QR�VRODPHQWH�WLHQH�FRPR�
FRQVHFXHQFLD�OD�LQDSOLFDFLµQ�GH�OD�QRUPD�GH�GHUHFKR�LQWHUQR�DO�FDVR�FRQ�
FUHWR�VLQR�TXH��LQFOXVLYH��GDGD�OD�YLQFXODWRULHGDG�GH�GLFKR�SURQXQFLDPLHQWR�
HQ�YLUWXG�GH�ORV�DUW¯FXORV��ܑ��\ܗ����GH�OD�&RQYHQFLµQ�$PHULFDQD��HVWH�
WUDH�FRPR�FRQVHFXHQFLD�OD�REOLJDFLµQ�GHO�(VWDGR�GH�DGDSWDU�\�HQ�VX�FDVR�
PRGLFDU�HO�GHUHFKR� LQWHUQR�HQ�FRQVRQDQFLD� FRQ� OR�HVWDEOHFLGR�SRU� OD�
&RUWH�,QWHUDPHULFDQD��(Q�HVH�VHQWLGR��OD�GHFODUDWRULD�SRU�SDUWH�GH�OD�&RUWH�
,QWHUDPHULFDQD�GH�XQD�QRUPD�GH�GHUHFKR�LQWHUQR�FRPR�QR�FRQYHQFLRQDO�
QR�LPSOLFD�XQD�DEURJDFLµQ�DXWRP£WLFD�GHO�SUHFHSWR�ORFDO�SXHV�FRUUHVSRQGH�
DO�(VWDGR��HQ�FXDQWR�UHVSRQVDEOH�LQWHUQDFLRQDO�SRU�OD�YXOQHUDFLµQ�GHO�GH�
UHFKR�FRQWHQLGR�HQ�OD�&RQYHQFLµQ��FXPSOLU�FRQ�OR�RUGHQDGR�SRU�OD�&RUWH��

&DEH�UHVDOWDU�TXH�KD�KDELGR�XQD�RFDVLµQ�HQ�OD�FXDO�HO�SURQXQFLDPLHQWR�
GH�OD�&RUWH�,QWHUDPHULFDQD�GLR�RULJHQ�D�XQD�UHIRUPD�FRQVWLWXFLRQDO��HO�
FDVR�/D�¼OWLPD�WHQWDFLµQ�GH�&ULVWR�HQ�&KLOH���\�RWUD�HQ�OD�FXDO��SRU�WUDWDUVH�
GH�GHOLWRV�GH�OHVD�KXPDQLGDG�OD�&RUWH�GHFLGLµ�GHFODUDU�VLQ�HIHFWR�MXU¯GL�
FR�OD�QRUPD�FXHVWLRQDGD��QRV�UHIHULPRV�DO�FDVR�%DUULRV�$OWRV��HQ�HO�FXDO�
VH�GHFODUDURQ�LQDSOLFDEOHV�\�FRQ�HIHFWR�HUJD�RPQHV�ODV�OH\HV�GH�DPQLVW¯D�
GLFWDGDV�HQ�3HU¼�

c)  Síntesis comparativa

$PERV�WLSRV�GH�FRQWURO�VRQ�VLPLODUHV�HQ�FXDQWR�D�VXV�HIHFWRV�HQ�OD�
PHGLGD�HQ�TXH�D�WUDY«V�GH�DPERV�HV�SRVLEOH�ORJUDU�TXH�OD�QRUPD�FXHVWLR�
QDGD��\D�VHD�SRU�VX�LQFRQVWLWXFLRQDOLGDG�R�SRU�VX�LQFRPSDWLELOLGDG�FRQ�
ORV�HVW£QGDUHV�FRQYHQFLRQDOHV��QR�VHD�DSOLFDGD�DO�FDVR�HQ�FRQFUHWR��6LQ�
HPEDUJR��WDPEL«Q�HV�SRVLEOH�DSUHFLDU�GLVWLQWRV�QLYHOHV�GH�LQWHQVLGDG�\D�TXH��
PLHQWUDV�TXH�HQ�HO�FDVR�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��HQ�HO�PRGHOR�GH�
FRQWURO�FRQFHQWUDGR��VH�SXHGH�OOHJDU�D�OD�H[SXOVLµQ�GH�OD�QRUPD�FXHVWLRQDGD�
GHO�RUGHQDPLHQWR�MXU¯GLFR��HQ�HO�FDVR�GHO�FRQWURO�GH�FRQYHQFLRQDOLGDG�QR�
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VH�OOHJD�QHFHVDULDPHQWH�D�GLFKD�FRQVHFXHQFLD�SRU�FXDQWR�GHSHQGHU£�GHO�
(VWDGR�OD�PHGLGD�D�DGRSWDU�D�HIHFWRV�GH�DGHFXDU�OD�QRUPD�FXHVWLRQDGD�D�
ORV�HVW£QGDUHV�FRQYHQFLRQDOHV��OR�FXDO�SXHGH�LPSOLFDU�GHVGH�XQD�UHLQWHU�
SUHWDFLµQ�GH�OD�QRUPD�KDVWD�OD�PRGLFDFLµQ�R�GHURJDFLµQ�GH�OD�PLVPD��

V. Aplicación por parte del Tribunal 
 Constitucional peruano

/D�SRVLFLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�SHUXDQR�HQWH�D�OD�FRQXHQ�
FLD�GH�DPERV�WLSRV�GH�FRQWURO�HQ�HO�TXHKDFHU�GH�ORV�MXHFHV�QDFLRQDOHV�KD�
DSXQWDGR�KDFLD�OD�DUPRQL]DFLµQ�GH�HVWH�WLSR�GH�KHUUDPLHQWDV��LQFRUSR�

'H�L]TXLHUGD�D�GHUHFKD��HO�GRFWRU�/LQR�9£VTXH]�6DPXHO��MXH]�VHJXQGR�VXVWLWXWR�GHO�
7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��ORV�GRFWRUHV�5DIDHO�'¯D]�)LOSR�
\�+HUPµJHQH]�$FRVWD�GH�ORV�6DQWRV��MXHFHV�PLHPEURV��
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UDQGR�GHQWUR�GHO�SDU£PHWUR�GH�VX�H[DPHQ�GH�FRQVWLWXFLRQDOLGDG�WDQWR�OR�
HVWDEOHFLGR�SRU�OD�&RQYHQFLµQ�$PHULFDQD�GH�'HUHFKRV�+XPDQRV�FRPR�OD�
MXULVSUXGHQFLD�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��\D�VHD�
SDUD�UHIRU]DU�ORV�DUJXPHQWRV�XWLOL]DGRV�SDUD�MXVWLFDU�OD�GHFLVLµQ�R�SDUD�
GHVDUUROODU�QXHYRV�DOFDQFHV�GH�ORV�GHUHFKRV�FRQVWLWXFLRQDOHV��&RPR�HMHP�
SOR�GH�HOOR��D�PDQHUD�GH�FRQFOXVLµQ��SRGHPRV�FLWDU�ORV�VLJXLHQWHV�FDVRV�

�ه $PSDUR�HOHFWRUDO

� (VWH�HV�XQ�WHPD�TXH�KD�VLGR�GHVDUUROODGR�HQ�GLYHUVRV�IDOORV��ORV�FXDOHV�
KDQ�LQFOXLGR�KDVWD�WUHV�SURFHVRV�FRQVWLWXFLRQDOHV�GH�DPSDUR��&DVR�
(VSLQR�(VSLQR��67&�Q¼P������������3$�7&��&DVR�/L]DQD�3XHOOHV��
67&�Q¼P������������3$�7&��&DVR�&DVWLOOR�&KLULQRV��67&�Q¼P��
����������3$�7&��\�XQ�SURFHVR�GH�LQFRQVWLWXFLRQDOLGDG��67&�Q¼P��
����������3,�7&���6H�WUDWDED�GH�FDVRV�HQ�ORV�FXDOHV�VH�FXHVWLRQDEDQ�
UHVROXFLRQHV�HPLWLGDV�SRU�HO�-XUDGR�1DFLRQDO�GH�(OHFFLRQHV��OD�P£[LPD�
DXWRULGDG�HOHFWRUDO�HQ�HO�RUGHQDPLHQWR�SHUXDQR��SRU�KDEHU�LQFXUULGR�
HQ�DIHFWDFLRQHV�DO�GHUHFKR�DO�GHELGR�SURFHVR��HQWH�D�OR�FXDO�VH�DOHJDED�
TXH�HO�DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ�HVWDEOHF¯D�H[SUHVDPHQWH�TXH�
GLFKDV�UHVROXFLRQHV�HUDQ�LUUHYLVDEOHV�HQ�VHGH�MXGLFLDO�

� $�WUDY«V�GH�HVWRV�IDOORV��HO�7ULEXQDO�&RQVWLWXFLRQDO�GHMµ�VHQWDGD�OD�SUR�
FHGHQFLD�GHO�DPSDUR�HOHFWRUDO�HQ�HO�RUGHQDPLHQWR�SHUXDQR��HQ�EDVH�D�
ORV�SULQFLSLRV�GH�XQLGDG�GH�OD�&RQVWLWXFLµQ�\�GH�FRQFRUGDQFLD�SU£FWLFD��
ORV�FXDOHV�SURSXJQDQ�TXH�VH�GHEH�HQWHQGHU�OD�QRUPD�FRQVWLWXFLRQDO�
FRPR�XQ�WRGR�RUJ£QLFR�\�QR�LQWHUSUHWDU�VXV�GLVSRVLFLRQHV�GH�PDQHUD�
DLVODGD��(Q�HVH�VHQWLGR��HO�VXSUHPR�LQW«USUHWH�GH�OD�&RQVWLWXFLµQ�HV�
WDEOHFLµ�OD�GRFWULQD�GH�OD�LQH[LVWHQFLD�GH�FDPSRV�H[HQWRV�GH�FRQWURO�
FRQVWLWXFLRQDO�HQ�OD�PHGLGD�HQ�TXH�UHVXOWDED�XQ�FRQWUDVHQWLGR�FRQ�
OD�QDOLGDG�PLVPD�GH�OD�&RQVWLWXFLµQ�HO�KHFKR�GH�TXH�VH�SHUPLWLHUD�
TXH� ODV� UHVROXFLRQHV� GHO� -XUDGR�1DFLRQDO� GH�(OHFFLRQHV� UHVXOWDUDQ�
LUUHYLVDEOHV�D�SHVDU�GH�TXH�SXGLHUDQ�YXOQHUDU�GHUHFKRV�IXQGDPHQWDOHV�
TXH�OD�SURSLD�&RQVWLWXFLµQ�SURWHJH��

� 3DUD�UHIRU]DU�HVWD�DUJXPHQWDFLµQ��HO�7ULEXQDO�&RQVWLWXFLRQDO�KL]R�UH�
IHUHQFLD��FLWDQGR�HO�DUW¯FXORܔ����GH�OD�&RQYHQFLµQ�$PHULFDQD��HO�FXDO�
UHFRQRFH�HO�GHUHFKR�D�XQ�UHFXUVR�VHQFLOOR�HQ�GHIHQVD�GH�ORV�GHUHFKRV�
KXPDQRV��D�TXH�LQVLVWLU�HQ�TXH�ODV�UHVROXFLRQHV�GHO�-XUDGR�1DFLRQDO�
GH�(OHFFLRQHV�UHVXOWDEDQ�LUUHYLVDEOHV�FRQVWLWX¯D�XQD�YLRODFLµQ�GH�HVWH�
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GHUHFKR�\�HO�ULHVJR�GH�XQD�LQPLQHQWH�FRQGHQD�SDUD�HO�(VWDGR�SHUXDQR�
HQ�VHGH�LQWHUDPHULFDQD���

�ه $PQLVW¯DV�\�GHUHFKR�D�OD�FRVD�MX]JDGD

� /DV�OH\HV�GH�DPQLVW¯D�Q¼P��������\�Q¼P���������H[SHGLGDV�HQ�������
HVWDEOHFLHURQ� HO� DUFKLYR� GHQLWLYR� GH� ORV� FDVRV� %DUULRV�$OWRV� \� OD�
&DQWXWD��SRU�HO�TXH�HUDQ�LQYHVWLJDGRV�\�SURFHVDGRV�DOJXQRV�PLHPEURV�
GH�ODV�)XHU]DV�$UPDGDV�TXH�D�OD�YH]�SHUWHQHF¯DQ�DO�JUXSR�SDUDPLOLWDU�
&ROLQD��DO�FXDO�VH�OH�DWULEX¯D�OD�FRPLVLµQ�GH�HMHFXFLRQHV�H[WUDMXGLFLDOHV�
\�GHVDSDULFLRQHV�IRU]DGDV��HQWUH�RWURV�FU¯PHQHV�GH�OHVD�KXPDQLGDG��
HQ�DSOLFDFLµQ�GH�XQD�SRO¯WLFD�DSUREDGD�GHVGH�HO�3RGHU�(MHFXWLYR�SDUD�
FRPEDWLU�HO�WHUURULVPR�

� (Q�SULPHUD�LQVWDQFLD��HO�7ULEXQDO�&RQVWLWXFLRQDO��PHGLDQWH�VHQWHQFLD�
UHFD¯GD�HQ�HO�H[SHGLHQWH�Q¼P�������������$,�7&��KDE¯D�UHFKD]DGR�
HO� SURFHVR� GH� LQFRQVWLWXFLRQDOLGDG� SODQWHDGR� FRQWUD� WDOHV� QRUPDV��
$V¯��HO�FDVR�SDVµ�D�OD�&RUWH�,QWHUDPHULFDQD��OD�FXDO��FRQIRUPH�IXH�UH�
VH³DGR�EUHYHPHQWH�O¯QHDV�DUULED��LQGLFµ�TXH�GLFKDV�OH\HV�FDUHF¯DQ�GH�
HIHFWRV�MXU¯GLFRV�DO�FRQVWLWXLUVH�HQ�XQ�REVW£FXOR�SDUD�HO�GHEHU�HVWDWDO�
GH�LQYHVWLJDU�\�VDQFLRQDU�ORV�FU¯PHQHV�FRPHWLGRV��FRQ�OD�FRQVHFXHQWH�
YXOQHUDFLµQ�GHO�GHUHFKR�GH�DFFHVR�D�OD�MXVWLFLD�SRU�SDUWH�GH�ODV�Y¯FWLPDV�

� (VWR�GLR�OXJDU�D�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�DGHFXDUD�VX�UD]RQD�
PLHQWR�D�WDO�SRVLFLµQ�\�DSOLFDUD�ORV�HVW£QGDUHV�FRQYHQFLRQDOHV�HQ�ORV�
SURFHVRV�GH�DPSDUR�R�K£EHDV�FRUSXV�LQWHUSXHVWRV�SRU�ORV�SURFHVDGRV�SRU�
ORV�FU¯PHQHV�GH�/D�&DQWXWD�\�%DUULRV�$OWRV��H[SHGLHQWHV�Q¼P�������
�����3$�7&�\�Q¼P�����������3$�7&���(Q�HVWRV�FDVRV��UHLQWHUSUHWµ�
HO�GHUHFKR�DO�QH�ELV�LQ�LGHP�\�D�OD�FRVD�MX]JDGD�D�SDUWLU�GH�ORV�IDOORV�GH�OD�
&RUWH�,QWHUDPHULFDQD��HVWDEOHFLHQGR��D�FRQWUDPDQR�GH�OR�VH³DODGR�SRU�
ORV�GHPDQGDQWHV��TXH�FRUUHVSRQG¯D�TXH�IXHUDQ�SURFHVDGRV�QXHYDPHQWH�
HQ�OD�PHGLGD�HQ�TXH�ODV�OH\HV�GH�DPQLVW¯D�EDMR�ODV�FXDOHV�SUHWHQG¯DQ�
DFRJHUVH�FDUHF¯DQ�SRU�FRPSOHWR�GH�HIHFWRV�MXU¯GLFRV�\�FRQVWLWX¯DQ�XQ�
VXSXHVWR�GH�QXOLGDG�GH�XQD�QRUPD��3UHFLVµ�WDPEL«Q�TXH�OD�SRWHVWDG�GHO�
&RQJUHVR�SDUD�GLFWDU�OH\HV�GH�DPQLVW¯D�QR�HUD�XQD�SRWHVWDG�LOLPLWDGD�
SRU�FXDQWR�GHE¯D�VXMHWDUVH�D�ORV�SULQFLSLRV�FRQVWLWXFLRQDOHV�\�UHVSHWDU�

�ܘ 7ULEXQDO�&RQVWLWXFLRQDO��6HQWHQFLD�UHFD¯GD�HQ�HO�H[SHGLHQWH�1|�����������3$�7&��)-��
������
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ORV�GHUHFKRV�IXQGDPHQWDOHV�����$VLPLVPR��HQ�EDVH�DO�IDOOR�GH�OD�&RUWH�
,QWHUDPHULFDQD�� HO�7ULEXQDO�&RQVWLWXFLRQDO� SUHFLVµ� TXH� OD� JDUDQW¯D�
GH�OD�FRVD�MX]JDGD�QR�SRG¯D�DOHJDUVH�FXDQGR�HVWD�VH�KDE¯D�SURGXFLGR�
HQ�FRQWUDYHQFLµQ�FRQ�HO�RUGHQ�REMHWLYR�GH�YDORUHV��FRQ�ORV�SULQFLSLRV�
FRQVWLWXFLRQDOHV�\�FRQ�ORV�GHUHFKRV�IXQGDPHQWDOHV�TXH�OD�&RQVWLWXFLµQ�
FRQVDJUD����

VI.  Conclusiones

(O�HMHUFLFLR�GH�DPERV�WLSRV�GH�FRQWUROHV�SRU�SDUWH�GH�ORV�MXHFHV�QDFLR�
QDOHV�FRQVWLWX\H��DQWHV�TXH�XQD�IDFXOWDG�R�XQD�SUHUURJDWLYD�GHSHQGLHQWH�
GHO�FULWHULR� MXULVGLFFLRQDO�GH�FDGD�XQR��XQ�GHEHU�\�XQ�GHVD¯R�HQWH�DO�
FXDO�GHEHQ�HQFRQWUDUVH�DGHFXDGDPHQWH�SUHSDUDGRV��(Q�HO�PDUFR�GH�XQ�
(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR��OD�PLUDGD�GHO�MXH]��D�HIHFWRV�GH�FXP�
SOLU�HOPHQWH�FRQ�VX�PLVLµQ�\D�QR�GHEH�FHQWUDUVH�VRODPHQWH�HQ�VXMHWDUVH�
D�ODV�OH\HV�\�D�OD�&RQVWLWXFLµQ�GHO�(VWDGR�GHO�FXDO�IRUPDQ�SDUWH�VLQR�TXH�
GHEH�DEDUFDU�ORV�HVW£QGDUHV�HVWDEOHFLGRV�SRU�OD�&RQYHQFLµQ�$PHULFDQD�GH�
'HUHFKRV�+XPDQRV�\�OD�LQWHUSUHWDFLµQ�TXH�GH�HOOD�KD�UHDOL]DGR�OD�&RUWH�
,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��(VD�UHVSRQVDELOLGDG�HV�PD\RU�DXQ�
HQ�HO�FDVR�GH�ORV�PDJLVWUDGRV�TXH�LQWHJUDQ�XQ�WULEXQDO�FRQVWLWXFLRQDO�

6L�ELHQ�HQ�SULQFLSLR�HO�FRQWURO�GH�FRQYHQFLRQDOLGDG�\�HO� FRQWURO�GH�
FRQVWLWXFLRQDOLGDG�DSDUHQWDQ�HVWDU�HQ�SODQRV�MXU¯GLFRV�GLVWLQWRV��\D�TXH�HO�
SULPHUR�WLHQH�VX�IXQGDPHQWR�HQ�HO�GHUHFKR�LQWHUQDFLRQDO�PLHQWUDV�TXH�HO�
VHJXQGR��HQ�HO�GHUHFKR�FRQVWLWXFLRQDO��VH�WUDWD�GH�LQVWUXPHQWRV�TXH�WLHQHQ�
FRPR�QDOLGDG�¼OWLPD�OD�GHIHQVD�GH�ORV�GHUHFKRV�GH�ORV�FLXGDGDQRV��GH�PRGR�
WDO�TXH�FRUUHVSRQGHQ�VHU�XWLOL]DGRV�GH�PDQHUD�FRPSOHPHQWDULD��D�HIHFWRV�
GH�WXWHODU�ORV�GHUHFKRV�HVWDEOHFLGRV�WDQWR�HQ�OD�&RQVWLWXFLµQ�FRPR�HQ�OD�
&RQYHQFLµQ�$PHULFDQD�GH�'HUHFKRV�+XPDQRV��DGRSWDQGR�OD�LQWHUSUHWD�
FLµQ�TXH�FRQWULEX\D�DO�PHMRU�GHVDUUROOR�\�RSWLPL]DFLµQ�GH�WDOHV�GHUHFKRV��

'HVGH�HO�SXQWR�GH�YLVWD�GH�XQ�WULEXQDO�FRQVWLWXFLRQDO��FX\R�REMHWLYR�
SULPRUGLDO�HV�VHU�HO�JXDUGL£Q�GHO�RUGHQ�FRQVWLWXFLRQDO�\�FX\D�ODERU�SRU�
H[FHOHQFLD�HV�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��HO�SDU£PHWUR�GH�FRQWURO�SDUD�

�ܙ 7ULEXQDO�&RQVWLWXFLRQDO��6HQWHQFLD�UHFD¯GD�HQ�HO�H[SHGLHQWH�1|������������3$�7&��)-��
�ܑ

�ܚ ,E¯G�
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HO�HMHUFLFLR�GH�HVWD�WDUHD�VH�YH�HQULTXHFLGR�QRWDEOHPHQWH�FRQ�OD�LQFOXVLµQ�GH�
ORV�HVW£QGDUHV�FRQYHQFLRQDOHV��ORV�FXDOHV�SDVDQ�D�IRUPDU�SDUWH�GHO�EORTXH�
GH�FRQVWLWXFLRQDOLGDG�

$V¯�� ORV� MXHFHV�GHEHQ�HMHUFHU�VX�ODERU�LQWHUSUHWDWLYD�DSXQWDQGR�D�OD�
DUPRQ¯D�\�FRQFRUGDQFLD�HQWUH�DPERV�WLSRV�GH�FRQWURO�HQ�DUDV�GH�OD�GHIHQVD�
GH�ORV�GHUHFKRV�GH�OD�SHUVRQD��OR�FXDO�GHYLHQH�HQWRQFHV�HQ�HO�SULQFLSDO�UHWR�
GH�ORV�MXHFHV�FRQWHPSRU£QHRV��



Neoconstitucionalismo
y

garantismo

Dr. Manuel Aragón Reyes,
magistrado del Tribunal Constitucional de España



Mag. Manuel Aragón Reyes

&DWHGU£WLFR�GH�'HUHFKR�&RQVWLWXFLRQDO�\�PDJLVWUDGR�GHO�7ULEXQDO�&RQV�
WLWXFLRQDO�GH�(VSD³D��)XH�GLUHFWRU�GHO�&HQWUR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV�\�
PLHPEUR�GHO�&RQVHMR�GH�(VWDGR��6H�GHVHPSH³µ�FRPR�GHFDQR�GH�OD�)DFXOWDG�
GH�'HUHFKR�GH�OD�8QLYHUVLGDG�$XWµQRPD�GH�0DGULG��3DUWLFLSµ�DFWLYDPHQWH�HQ�
OD�IRUPDFLµQ�DFDG«PLFD�GH�VX�DOWH]D�UHDO�HO�SU¯QFLSH�GH�$VWXULDV��GH�TXLHQ�IXH�
SUHFHSWRU�FXDQGR�GRQ�)HOLSH�HVWXGLµ�GHUHFKR�HQ�OD�8QLYHUVLGDG�$XWµQRPD�

+D�VLGR�GHFDQR�GH�OD�)DFXOWDG�GH�'HUHFKR�GH�OD�8QLYHUVLGDG�$XWµQRPD�GH�
0DGULG��(V�PLHPEUR�GH�OD�$FDGHPLD�1DFLRQDO�GH�'HUHFKR�\�&LHQFLDV�6RFLDOHV�GH�
&µUGRED��$UJHQWLQD���0LHPEUR�IXQGDGRU�GH�OD�$VRFLDFLµQ�GH�&RQVWLWXFLRQDOLVWDV�
(VSD³ROHV��)XQGDGRU�GH�OD�5HYLVWD�(VSD³ROD�GH�'HUHFKR�&RQVWLWXFLRQDO��3HUWHQHFH�
DO�&RQVHMR�GH�5HGDFFLµQ�GH�GLFKD�UHYLVWD�\�GH�OD�5HYLVWD�GH�(VWXGLRV�3RO¯WLFRV�\�
'RFXPHQWDFLµQ�$GPLQLVWUDWLYD��DV¯�FRPR�GHO�$QXDULR�GH�'HUHFKR�&RQVWLWXFLRQDO�
\�3DUODPHQWDULR�

3UHVLGHQWH�GHO�&RQVHMR�'LUHFWLYR�GH� OD�5HYLVWD�GH�'HUHFKR�&RQVWLWXFLRQDO�
�,867(/���SUHVLGHQWH�GHO�&RQVHMR�&LHQW¯FR�GH�OD�5HYLVWD�*HQHUDO�GH�'HUHFKR�
&RQVWLWXFLRQDO��,867(/��GLUHFWRU�GHO�£UHD�GH�'HUHFKR�&RQVWLWXFLRQDO�GH�,86�
7(/��0LHPEUR�GHO�,QVWLWXWR�,EHURDPHULFDQR�GH�'HUHFKR�&RQVWLWXFLRQDO��$XWRU�
GH�P£V�GH�����SXEOLFDFLRQHV�HQ�HO�£UHD�GHO�GHUHFKR�FRQVWLWXFLRQDO�
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���� � /RV�VLJQLΘFDGRV�GHO�WªUPLQR�
  “neoconstitucionalismo”

'RV�VRQ��SULQFLSDOPHQWH��ORV�HQWHQGLPLHQWRV�TXH�VXHOHQ�DWULEXLUVH�
DO� W«UPLQR� �H�XQ'��قQHRFRQVWLWXFLRQDOLVPRف ODGR�� HVH� W«UPLQR�
YLHQH�D� VLJQLFDU� OR�TXH�GH�QXHYR�WLHQH�HO�FRQVWLWXFLRQDOLVPR�

GHO�SUHVHQWH�HQWH� DO� FRQVWLWXFLRQDOLVPR�FO£VLFR� �R� VL� VH�TXLHUH� DO�TXH�
SUHYDOHFLµ�KDVWD�QDOHV�GHO� VLJOR����$� OR� ODUJR�GHO� VLJOR�� HO� YLHMR�
FRQVWLWXFLRQDOLVPR�OLEHUDO�VH�IXH�WUDQVIRUPDQGR�HQ�XQ�FRQVWLWXFLRQDOLVPR�
GHPRFU£WLFR��LQWHJUDQGR�HO�VXDJLR�XQLYHUVDO��H[WHQGLHQGR�HO�SULQFLSLR�GH�
LJXDOGDG��LQFRUSRUDQGR�ORV�GHUHFKRV�VRFLDOHV�H�LQFOXVR�ORV�OODPDGRV�GHUH�
FKRV�GH�¼OWLPD�JHQHUDFLµQ��KDFLHQGR�TXH�OD�&RQVWLWXFLµQ�QR�VROR�UHJXODVH�
HO�PRGR�GH�VHU�GHO�(VWDGR��VLQR�WDPEL«Q�HO�PRGR�GH�VHU�GH�OD�VRFLHGDG�HQ�
VX�FRƎXQWR��GH�PDQHUD�TXH�ODV�EDVHV�IXQGDPHQWDOHV�GH�ORV�GLYHUVRV�VHFWRUHV�
GHO�RUGHQDPLHQWR��WDQWR�GHO�GHUHFKR�S¼EOLFR�FRPR�LQFOXVR�GHO�GHUHFKR�
SULYDGR��YHQGU¯DQ�FRQWHQLGRV�HQ�HO�SURSLR�WH[WR�FRQVWLWXFLRQDO��'H�RWUD�
SDUWH��ODV�SRWHVWDGHV�S¼EOLFDV�VH�HQVDQFKDURQ�HQFRPHQG£QGRVH�DO�(VWDGR�OD�
UHDOL]DFLµQ�GH�OD�SURFXUD�H[LVWHQFLDO��(VWDGR�VRFLDO��\�OD�RUGHQDFLµQ�JHQHUDO�
GH�OD�HFRQRP¯D��(VWDGR�LQWHUYHQWRU��X�RUGHQDGRU��R�DO�PHQRV��UHJXODGRU��

(OOR� VXSXVR�� LQHYLWDEOHPHQWH�� TXH� ODV� FRQVWLWXFLRQHV� GHO� SUHVHQWH�
FRQWHQJDQ�QR�VROR�UHJODV��VLQR�WDPEL«Q�SULQFLSLRV�\�YDORUHV��PDQGDWRV�DO�
OHJLVODGRU��HQXQFLDGRV�GH�QHV�TXH�ORV�SRGHUHV�S¼EOLFRV�KDEU¯DQ�GH�FXPSOLU��
(O�FDW£ORJR�GH�GHUHFKRV�FRQVWLWXFLRQDOHV�VH�DPSOLµ��ODV�FRQVWLWXFLRQHV�VH�
DEULHURQ��DXQTXH�GH�GLVWLQWD�PDQHUD��D�OD�FO£XVXOD�GH�LQWHUQDFLRQDOLGDG�
GH�ORV�GHUHFKRV�\��HQ�Q��OD�SURSLD�RUGHQDFLµQ�GH�ORV�SRGHUHV�HQ�HO�WH[WR�
FRQVWLWXFLRQDO�VH�H[LELOL]µ�SDUD�GRWDU�D�ORV�JRELHUQRV�GH�SRWHVWDGHV�OHJLV�
ODWLYDV�GH�XUJHQFLD�R�SRU�GHOHJDFLµQ�GH�ODV�F£PDUDV�SDUODPHQWDULDV��SDUD�GDU�
FDELGD�D�QXHYDV�LQVWLWXFLRQHV��FRPR�ORV�GHIHQVRUHV�GHO�SXHEOR��ODV�F£PDUDV�
GH�FXHQWDV�R�FRQWUDORU¯DV�� ODV� DGPLQLVWUDFLRQHV� LQGHSHQGLHQWHV�\�� HQWUH�
HOODV��ORV�RUJDQLVPRV�UHJXODGRUHV�GH�ORV�SULQFLSDOHV�VHFWRUHV�GHO�PHUFDGR�
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$KRUD�ELHQ��HVH�GHVDUUROOR�GHO�FRQVWLWXFLRQDOLVPR�QR�VXSXVR��QL�PXFKR�
PHQRV��HO�DEDQGRQR�GH�VX�VHQWLGR�RULJLQDULR��VLQR�VX�UHIRU]DPLHQWR��3RU�
HOOR�ODV�WUDQVIRUPDFLRQHV�DOXGLGDV�QR�SRQHQ�HQ�FXHVWLµQ�OD�LGHD�JHQXLQD�GH�
&RQVWLWXFLµQ��XQD�QRUPD�IXQGDPHQWDO�TXH�OLPLWD�ORV�SRGHUHV�GHO�(VWDGR�
FRQ�HO�REMHWLYR�GH�JDUDQWL]DU�OD�OLEHUWDG�GH�ORV�FLXGDGDQRV��3RU�HOOR��QL�KL�
FLHURQ�GHVDSDUHFHU�OD�GLYLVLµQ�GH�SRGHUHV��DXQTXH�OD�FRQYLUWLHURQ�HQ�P£V�
FRPSOHMD��QL�ORV�FRQWUROHV�GHO�SRGHU�OODPDGRV�D�LPSHGLU�OD�DUELWUDULHGDG��QL�
FUHDURQ�]RQDV�GH�LPSXQLGDG�GHO�SRGHU�QR�VRPHWLGDV�D�OLPLWDFLµQ��(Oف�QXHYR�
FRQVWLWXFLRQDOLVPRق��DV¯�HQWHQGLGR��FRQVHUYDED��HQ�WRGRV�VXV�DVSHFWRV�ORV�
SULQFLSLRV�HVHQFLDOHV�GHO�(VWDGR�GH�GHUHFKR��FRPR�QR�SRG¯D�VHU�GH�RWUD�PD�
QHUD�VL�OR�TXH�VH�TXHU¯D�HVف�PHMRUDUق�HO�FRQVWLWXFLRQDOLVPR�\�QR�GHVWUXLUOR�

0£V�DXQ��ORV�FRQWUROHV��HVSHFLDOPHQWH�ORV�MXU¯GLFRV��LQFOXVR�VH�DFUHFHQ�
WDURQ��DPSOLDQGR�ODV�FRPSHWHQFLDV�GH�ORV�WULEXQDOHV�HQWH�D�OD�$GPLQLV�
WUDFLµQ�\�H[WHQGLHQGR��P£V�FRQFUHWDPHQWH��HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�
GH� ODV� OH\HV��GH�PDQHUD�TXH� OD� MXVWLFLD�FRQVWLWXFLRQDO�DGTXLULµ�FDUWD�GH�
QDWXUDOH]D�HQ� OD�JHQHUDOLGDG�GH� ODV�FRQVWLWXFLRQHV�GHO�PXQGR��KD\�TXH�
PDWL]DU��GH�DTXHOODV�FRQVWLWXFLRQHV�GLJQDV�GH�HVH�QRPEUH��GHVGH�OD�VHJXQGD�
PLWDG�GHO�VLJOR��KDVWD�KR\��(V�FLHUWR��VLQ�HPEDUJR��TXH��GH�IRUPD�SD�
WROµJLFD��DXQTXH�FUHFLHURQ�ORV�FRQWUROHV�MXU¯GLFRV��GHFUHFLHURQ�HQ�DOJXQRV�
(VWDGRV�FRQVWLWXFLRQDOHV��TXL]£V�SRU�ORV�H[FHVRV�GHO�(VWDGR�GH�SDUWLGRV��
ORV�FRQWUROHV�SRO¯WLFRV��3HUR�HOOR�HV�XQ�SUREOHPD�FX\D�UHVROXFLµQ�KDEU£�GH�
DFRPHWHU��FRQ�XUJHQFLD��HO�FRQVWLWXFLRQDOLVPR�GHPRFU£WLFR�GHO�SUHVHQWH��
FRQ�REMHWR�GH�TXH�QR�VXD��FRPR�D�YHFHV�HVW£�RFXUULHQGR��OD�OHJLWLPLGDG�
GHO�VLVWHPD��/R�P£V�LPSRUWDQWH��OR�VLJQLFDWLYR��HV�TXH�HVWDV�GHELOLGDGHV�
GHO�FRQVWLWXFLRQDOLVPR�DFWXDO��HQ�DOJXQRV�SD¯VHV��HQ�PDWHULD�GH�FRQWUROHV�
SRO¯WLFRV�QR�SRQHQ�HQ�FXHVWLµQ�ODV�EDVHV�GHO�FRQVWLWXFLRQDOLVPR�GHPRFU£WL�
FR��VLQR�TXH�SRQHQ�HQ�HYLGHQFLD�XQ�PDO�TXH�GHEH�FRPEDWLUVH�SUHFLVDPHQWH�
SDUD�TXH�VH�UHVSHWHQ�HQ�OD�SU£FWLFD��HQ�PD\RU�PHGLGD��ODV�O¯QHDV�PDHVWUDV�
TXH�VH�FRQVLGHUDQ�LQDPRYLEOHV��OD�&RQVWLWXFLµQ�FRPR�IRUPD�GH�OLPLWDFLµQ�
GHO�SRGHU�HQ�EHQHFLR�GH�OD� OLEHUWDG�GH�ORV�FLXGDGDQRV��GH�OD� LJXDOGDG�
GH�WRGRV�HQ�HVD�OLEHUWDG��3RU�HOOR��HO�FRQVWLWXFLRQDOLVPR�GHO�SUHVHQWH�R�
VL�VH�TXLHUH��HO�QHRFRQVWLWXFLRQDOLVPR�DV¯�HQWHQGLGR��QR�HV�RWUD�FRVD�TXH�
OD�UHJXODFLµQ�MXU¯GLFD�GH�OD�GHPRFUDFLD��GH�PDQHUD�P£V�JU£FD��OD�XQLµQ�
HQWUH�GHPRFUDFLD�\�(VWDGR�GH�GHUHFKR��7DPEL«Q�HVWH�PRGR�GH�HQWHQGHU�
HO�QXHYR�FRQVWLWXFLRQDOLVPR�RWRUJD�D�ORV�MXHFHV�XQD�IXQFLµQ�GHFLVLYD��XQ�
SURWDJRQLVPR�PX\�HVSHFLDO��HQ�RUGHQ�DO�FXPSOLPLHQWR��UHDOL]DFLµQ��GH�OD�
&RQVWLWXFLµQ��3HUR�GH�HOOR�PH�RFXSDU«�DO�QDO��DO�WUDWDU�GHOف�JDUDQWLVPRق�
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'H�RWUR�ODGR��\�HQWH�D�HVD�FRQFHSFLµQ��KD\�TXLHQHV�HQWLHQGHQ�HOف�QHR�
FRQVWLWXFLRQDOLVPRق�FRPR�ODف�VXSHUDFLµQق�GH�OD�YLHMD�LGHD�GH�&RQVWLWXFLµQ�
SDUD�VXVWLWXLUOD�SRU�RWUD�TXH�KDFH�SUHYDOHFHU�HO�SRGHU�VREUH�HO�FRQWURO��OD�
XQLGDG�GH�DFFLµQ�HVWDWDO�VREUH�OD�GLYLVLµQ�GH�SRGHUHV��DO�HQWHQGLPLHQWR�
���OD�GHPRقMXU¯GLFRف��GH�OD�GHPRFUDFLD�VREUH�VX�HQWHQGLPLHQWRقSRO¯WLFRف
FUDFLD�GLUHFWDف��SOHELVFLWDULDق��VREUH�OD�LQGLUHFWD��UHSUHVHQWDWLYD��OD�YROXQWDG�
SRO¯WLFD�VREUH�ODV�OH\HV��\�HQ�Q��HO�(VWDGRف�GHFLVLRQLVWDق�VREUH�HO�(VWDGR�
GH�GHUHFKR��1L�TXH�GHFLU�WLHQH�TXH�HVHف�QHRFRQVWLWXFLRQDOLVPRق�QR�KDFH�
MXVWLFLD�DO�W«UPLQR��SXHV�GHف�FRQVWLWXFLRQDOLVPRق�QR�WLHQH�QDGD��P£V�TXH�
�XDQ&��قDQWLFRQVWLWXFLRQDOLVPRف��GHELHUD�OODPDUVHقQHRFRQVWLWXFLRQDOLVPRف
GR�VH�GHVSUHFLD�OD�GHPRFUDFLD�SDUODPHQWDULD��EDVDGD�HQ�HOHFFLRQHV�OLEUHV�\�
YHUGDGHUDPHQWH�FRPSHWLWLYDV��FXDQGR�QR�VH�JDUDQWL]DQ��SOHQDPHQWH��HQWH�
DO�SRGHU��ORV�GHUHFKRV�IXQGDPHQWDOHV��FXDQGR�QR�VH�DVHJXUD�WRWDOPHQWH�
OD�LQGHSHQGHQFLD�MXGLFLDO��FXDQGR�VH�GLVPLQX\HQ�HO�FRQWURO�\�OD�UHVSRQ�
VDELOLGDG�GH�ORV�SRGHUHV�S¼EOLFRV��FXDQGR�VH�LQWHQWD�VXVWLWXLU�OD�YROXQWDG�
SRSXODU�H[SUHVDGD�D�WUDY«V�GH�ORV�FDXFHV�GHO�GHUHFKR�SRU�OD�YROXQWDG�SR�
SXODU�H[SUHVDGD�VLQ�JDUDQW¯DV�MXU¯GLFDV�TXH�DVHJXUHQ�VX�YHUDFLGDG��FXDQGR�
VH�SUHWHQGH�TXH�OD�LJXDOGDG�VXVWLWX\D�D�OD�OLEHUWDG��FXDQGR�VH�VRVWLHQH�TXH�
OD�GHPRFUDFLD�HVW£�SRU�HQFLPD�GH�ODV�OH\HV��HQWRQFHV��VHQFLOODPHQWH��GHV�
DSDUHFH�HO�(VWDGR�FRQVWLWXFLRQDO��HQ�HO�TXH�OD�GHPRFUDFLD�\�HO�(VWDGR�GH�
GHUHFKR�VRQ�LQVHSDUDEOHV��8QD�GHPRFUDFLD�VLQ�OH\HV��\D�OR�GõR�$ULVWµWHOHV��
QR�HV�GHPRFUDFLD��VLQR�GHPDJRJLD�

/R�TXH�KH� YHQLGR� H[SRQLHQGR� HV� GL¯FLOPHQWH� UHIXWDEOH� GHVGH� XQD�
FRUUHFWD� WHRU¯D� FRQVWLWXFLRQDO�� HV� GHFLU�� GHVGH� HO� GHUHFKR� FRQVWLWXFLR�
QDO� GH� ORV� SD¯VHV� FLYLOL]DGRV��1R� REVWDQWH�� FRPR� TXLHUD� TXH� HVH� IDOVR�
���SDUHFH�KDEHU�JDQDGR�DOJXQRV�DGHSWRV��LQFOXVRقQHRFRQVWLWXFLRQDOLVPRف
VRUSUHQGHQWHPHQWH��HQ�£PELWRV�DFDG«PLFRV��PH�KD�SDUHFLGR�FRQYHQLHQWH�
DKRQGDU��HQ�ODV�S£JLQDV�TXH�VLJXHQ��HQ�HO�VLJQLFDGR�TXH�KDQ�WHQLGR��\�
VLJXHQ�WHQLHQGR��ORV�FRQFHSWRV�GH�&RQVWLWXFLµQ�\�GH�FRQVWLWXFLRQDOLVPR��
SDUD�PRVWUDU�TXH�XQD�FRVD�HV�VX�HQULTXHFLPLHQWR�\�RWUD�PX\�GLVWLQWD�VX�
QHJDFLµQ��DXQTXH�VH�TXLHUD�YHVWLU�FRQ�IDOVD�WHUPLQRORJ¯D�

� /R�TXH�DKRUD�LQFRUSRUR�D�HVWD�SRQHQFLD�VRQ�LGHDV�TXH�KH�H[SUHVDGR�UHLWHUDGDPHQWH�HQ�
RWUDV�SXEOLFDFLRQHV��\�P£V�HQ�FRQFUHWR�HQف�/D�&RQVWLWXFLµQ�FRPR�SDUDGLJPDق��LQFOXLGR�
HQ�PL�OLEUR�(VWXGLRV�GH�GHUHFKR�FRQVWLWXFLRQDO���GD��(GLFLµQ��0DGULG��&HQWUR�GH�(VWXGLRV�
3RO¯WLFRV�\�&RQVWLWXFLRQDOHV��������SS�����������6H�PH�GLVFXOSDU£�SRU�HO�DSDUDWR�GH�FLWDV�
ELEOLRJU£FDV�TXH�VH�XWLOL]DQ��SHUR�OD�LPSRUWDQFLD�GHO�SUREOHPD�H[LJH��FUHR��HVWD�UPH�EDVH�
GRFWULQDO��
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2.  Las vicisitudes históricas del concepto 
  de Constitución 

&RPR�HV�ELHQ�FRQRFLGR���OD�LGHD�GH�&RQVWLWXFLµQ�HV�PXFKR�P£V�DQWLJXD�
TXH�VX�FRQFHSWR��(VWH�¼OWLPR�QR�VXUJH�KDVWD�TXH�QDFH�HO�(VWDGR�FRQVWLWX�
FLRQDO�D�QDOHV�GHO�VLJOR�ే��HQ�FDPELR��GHVGH�OD�P£V�UHPRWD�DQWLJ¾HGDG��
R�DO�PHQRV�GHVGH�HO�PXQGR�JULHJR�\�URPDQR��SXHGH�GHWHFWDUVH�OD�LGHD�GH�
TXH�H[LVWHQ�R�GHEHQ�H[LVWLU�HQ�WRGD�FRPXQLGDG�SRO¯WLFD�XQ�FRƎXQWR�GH�
QRUPDV� VXSHULRUHV� DO�GHUHFKR�RUGLQDULR�� FX\R�REMHWR� VHU¯D�SUHVHUYDU� OD�
FRQWLQXLGDG�GH�OD�IRUPD�GH�RUJDQL]DFLµQ�TXH�ULJH�HQ�HVD�FRPXQLGDG��(VD�
LGHD��SUHVHQWH�GHVGH�OXHJR�HQ�ORV�SHU¯RGRV�GH�HVSOHQGRU�GH�OD�GHPRFUDFLD�
DWHQLHQVH�\�GH�OD�UHS¼EOLFD�URPDQD��UHVXUJH�HQ�OD�(GDG�0HGLD�FRPR�EDVH�
GH�OD�OODPDGDف�&RQVWLWXFLµQ�HVWDPHQWDOق�\�FRQWLQ¼D�HQ�OD�(GDG�0RGHUQD�
D�WUDY«V�GH�OD�QRFLµQ�GH�OH[�IXQGDPHQWDOLV��

(V�FLHUWR�TXH�QR�H[LVWLµ��HQ�PRGR�DOJXQR��FRQ�DQWHULRULGDG�DO�VLJOR�
ే��XQD�SU£FWLFD�UDFLRQDOL]DGD�GH�(VWDGRف�FRQVWLWXFLRQDOق��SHUR�QR�HV�
PHQRV�FLHUWR�TXH�DTXHOOD�LGHD�GH�OLPLWDFLµQ�GHO�SRGHU�SRU�HO�GHUHFKR��DO�
PHQRV�SDUD�DVHJXUDU�OD�SHUPDQHQFLD�GH�OD�IRUPD�SRO¯WLFD��HUD�SRVWXODGD�
SRU�VHFWRUHV�GHO�SHQVDPLHQWR�SRO¯WLFR�\�MXU¯GLFR�HXURSHR�GH�ORV�VLJORV�ే�
\�ే��GHVGH�ORV�QHRHVFRO£VWLFRV�\�ORV�MXULVWDV�UHJLRV�GHO�(VWDGR�DEVROXWR�
HXURSHR�FRQWLQHQWDO�KDVWD�HO�MXH]�&RNHHQ��*UDQ�%UHWD³D���VLQ�ROYLGDU�ORV�
FDVRV�GH�DSOLFDFLµQ�GHف�OH\HV�IXQGDPHQWDOHVق�HQ�)UDQFLD�R�HO�SUR\HFWR�GH�
GRWDU�D�,QJODWHUUD�GH�XQف�LQVWUXPHQWR�GH�JRELHUQRق�SRU�&URPZHOO�HQ��������

'H�OD�PLVPD�PDQHUD��LJXDOPHQWH�VH�GHWHFWDQ�HQ�WRGD�OD�KLVWRULD�GHO�
SHQVDPLHQWR�SRO¯WLFR�GHWHUPLQDGDV�FRUULHQWHV�TXH�SRVWXODEDQ�OD�QHFHVLGDG�
GH�TXH�H[LVWLHUD�XQ�GHUHFKR�P£V�DOWR�TXH�HO�RUGLQDULR�SDUD�TXH�OD�OLEHUWDG�
TXHGDVH�SUHVHUYDGD��\�TXH�FRQX\HQ�HQ�ORV�VLJORV�ే�\�ే�HQ�ODV�WHRU¯DV�
LXVQDWXUDOLVWDV�GHO�SDFWR�VRFLDO��

(VWH�FXHUSR�GH�LGHDV�TXH�IRUPDQ�OD�GREOH�UD¯]�GH� OD�TXH�HO�(VWDGR�
FRQVWLWXFLRQDO�LED�D�QXWULUVH��VH�PDQLHVWD�FRQ�WRGD�FODULGDG�HQ�OD�FRQRFLGD�
DVH�GH�0RQWHVTXLHX�FXDQGR��D�PHGLDGRV�GHO�VLJOR�ే��GLFH�TXHف�XQDV�
FRQVWLWXFLRQHV�WLHQHQ�SRU�REMHWR�\�Q�LQPHGLDWR�OD�JORULD�GHO�(VWDGR�\�

�ܐ 6REUH�HO�GHVDUUROOR�KLVWµULFR�GH�OD�LGHD�\�GHO�FRQFHSWR�GH�&RQVWLWXFLµQ��PH�UHPLWR�D�PL�
WUDEDMR6ف�REUH�ODV�QRFLRQHV�GH�VXSUHPDF¯D�\�VXSUDOHJDOLGDG�FRQVWLWXFLRQDOق��HQ�5HYLVWD�GH�
(VWXGLRV�3RO¯WLFRV��Q¼P������������LQFOXLGR�DKRUD�HQ�(VWXGLRV�GH�GHUHFKR�FRQVWLWXFLRQDO��\D�
FLWDGR��
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RWUDV�OD�OLEHUWDG�SRO¯WLFD�GH�ORV�FLXGDGDQRVق��(VW£�SHQVDQGR��REYLDPHQWH��
HQ�ODV�FRQVWLWXFLRQHV�UHVSHFWLYDV�GH�)UDQFLD�H�,QJODWHUUD��

$O�PDUJHQ�GH�OD�VXHUWH�FRUULGD�SRU�HO�FRQVWLWXFLRQDOLVPR�EULW£QLFR��
FX\R�GHVDUUROOR�KLVWµULFR�YD�D�FRQJXUDUOR�GH�PDQHUD�PX\�VLQJXODU�HQ�
HO�VHQWLGR�GH�TXH�SURORQJDU£��HYROXWLYDPHQWH��VXف�FRQVWLWXFLµQ�DQWLJXDق�
OLEHUDOL]£QGROD�\�GHPRFUDWL]£QGROD��DXQTXH�VLQ�DEDQGRQDU�VX�FRQGLFLµQ�
�HV�GHFLU��FRPR�VH�KD�VH³D��قFRQVXHWXGLQDULDف�\�قH[LEOHف��قSUHVFULSWLYDف
ODGR��FRQVHUYDQGR�VX�FDUDFWHU¯VWLFD�GHف�DQWLJXDق�FRQVWLWXFLµQ���OR�SURSLR�
GH�ORV�GHP£V�SD¯VHV�VHU£�TXH�HO�DGYHQLPLHQWR�GHO�(VWDGR�FRQVWLWXFLRQDO�YD�
D�SURGXFLUVH�GH�PDQHUD�UHYROXFLRQDULD��VXUJLHQGR��SXHV��OD�&RQVWLWXFLµQ�
FRPR�XQDف�UHDOLGDGق� MXU¯GLFD�QXHYDف��PRGHUQDف��قUDFLRQDO��3قRU�GHFLUOR�
GH�RWUD� IRUPD��WDQWR�HQ�)UDQFLD�FRPR�HQ�(VWDGRV�8QLGRV�GH�$P«ULFD��
TXH�VRQ�ORV�SD¯VHV�GRQGH�QDFH��\�D�WUDY«V�GH�HOORV�VH�H[WHQGHU£��HO�(VWDGR�
FRQVWLWXFLRQDO��OD�YLHMDف�LGHDق�GH�&RQVWLWXFLµQ�QR�VH�FRQYLUWLµ�HQ�FRQFHSWR�
GH�PRGR�HYROXWLYR��VLQR�D�WUDY«V�GH�XQ�SURFHVR�GH�UXSWXUD��LQGHSHQGHQFLD�
HQ�XQ�FDVR��UHYROXFLµQ�HQ�RWUR���

/Dف�&RQVWLWXFLµQ�GH�ORV�PRGHUQRVق��HQWH�D�ODف�&RQVWLWXFLµQ�GH�ORV�
DQWLJXRVق�SDUDDVHDQGR�D�&RQVWDQW��YD�D�SUHVHQWDUVH�FRPR�DOJR�HQWHUD�
PHQWH�QXHYR��FRPR�OR�TXH�ELHQ�KD� OODPDGR�*DUF¯D�3HOD\R�HO�FRQFHSWR�
�قUDFLRQDO�QRUPDWLYRف GH�&RQVWLWXFLµQ�� (V� DKRUD�� SXHV�� FXDQGR� SXHGH�
GHFLUVH�TXH�DSDUHFH�ODف�YHUGDGHUDق�Rف�JHQXLQDق�&RQVWLWXFLµQ��FRQ�PD\¼V�
FXODV��\�VX�FRUUHVSRQGLHQWH�\�JHQXLQR�(VWDGR��HOف�(VWDGR�FRQVWLWXFLRQDOق�
�TXH�VXSRQH�XQD�QXHYD�IRUPD�SRO¯WLFD�KLVWµULFD�TXH�YLHQH�D�VXVWLWXLU�DO�
DQWHULRU�(VWDGR�DEVROXWR�HQ�OD�(XURSD�FRQWLQHQWDO���

/D�&RQVWLWXFLµQ�SURGXFWR�GH�OD�UHYROXFLµQ�DQFHVD�\�GH�OD�LQGHSHQGHQ�
FLD�GH�ODV�FRORQLDV�LQJOHVDV�QRUWHDPHULFDQDV��WHQGU£��SXHV��XQDV�FDUDFWHU¯VWL�
FDV�IRUPDOHV�\�PDWHULDOHV��'HVGH�HO�SXQWR�GH�YLVWD�IRUPDO�VH�WUDWDU£�GH�XQD�
���HVFULWD�\�U¯JLGDقQRUPD�IXQGDPHQWDOف�XQDف�VXSHUOH\ق��VLWXDGD�SRU�HQFLPD�
GHO�GHUHFKR�RUGLQDULR��'HVGH�HO�SXQWR�GH�YLVWD�PDWHULDO�VHU£�XQD�QRUPD�
TXH�KDEU£�GH�WHQHU�XQ�GHWHUPLQDGR�FRQWHQLGR��OD�JDUDQW¯D�GH�ORV�GHUHFKRV�
\�HO�HVWDEOHFLPLHQWR�GH�OD�GLYLVLµQ�GH�SRGHUHV��$UW�����GH�OD�'HFODUDFLµQ�
GH�ORV�'HUHFKRV�GHO�+RPEUH�\�HO�&LXGDGDQR��)UDQFLD���������&RPR�SXHGH�
DSUHFLDUVH��OD�GREOH�\�DQWLJXD�SUHWHQVLµQ�GH�DVHJXUDU�OD�HVWDELOLGDG�GH�OD�
IRUPD�SRO¯WLFD�\�GH�OD�OLEHUWDG�VH�IXQGHQ�\�DV¯�OD�&RQVWLWXFLµQ�OLPLWDU£�HO�
SRGHU�WDQWR�SDUD�PDQWHQHUOR�FRQ�XQD�GHWHUPLQDGD�HVWUXFWXUD�FRPR�SDUD�
LPSHGLU�TXH�LQYDGD�OD�DXWRQRP¯D�LQGLYLGXDO��0£V�DXQ��DPERV�REMHWLYRV�VRQ�
LQGLVRFLDEOHV��GDGR�TXH�OD�HVWUXFWXUD�PLVPD�\D�QR�HV�Q��VLQR�PHGLR��(Q�



438 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

UHDOLGDG��\D�QR�KD\�GRV�REMHWLYRV�TXH�OD�&RQVWLWXFLµQ�GHED�FXPSOLU�VLQR�
XQR��SXHVWR�TXH�VROR�GH�XQD�PDQHUD��PHGLDQWH�HO�(VWDGR�FRQVWLWXFLRQDO��
SXHGH�HO�SRGHU�RUJDQL]DUVH�SDUD�SUHVHUYDU�OD�OLEHUWDG��(O�¼QLFR�Q�GH�OD�
&RQVWLWXFLµQ�HV��SXHV��OD�OLEHUWDG��OD�OLEHUWDG�HQ�LJXDOGDG���OD�GLYLVLµQ�GH�
SRGHUHV�HV�VROR�XQDف�IRUPDق�GH�DVHJXUDUOD��

/D�OLPLWDFLµQ�PDWHULDO�GHO�SRGHU��HVWR�HV��ORV�GHUHFKRV�IXQGDPHQWDOHV��
DSDUHFHQ��DV¯��GHVGH�HO�QDFLPLHQWR�GHO�PLVPR�(VWDGR�FRQVWLWXFLRQDO��FRPR�
HO�Q¼FOHR�GHO�FRQFHSWR�GH�&RQVWLWXFLµQ��/D�GLVWLQFLµQ�HQWUH�SRGHU�FRQV�
WLWX\HQWH�\�SRGHU�FRQVWLWXLGR��OD�UHSUHVHQWDFLµQ�SRO¯WLFD��ODV�OLPLWDFLRQHV�
WHPSRUDO�\�IXQFLRQDO�GHO�SRGHU�VRQ�QRWDV�FDUDFWHU¯VWLFDV�GHO�(VWDGR�FRQVWL�
WXFLRQDO��VLQ�GXGD�DOJXQD��SHUR�OD�P£V�GHQLWRULD�HV�OD�DWULEXFLµQ�DO�SXHEOR�
GH�OD�VREHUDQ¯D��<�FRPR�UHVXOWD�TXH�VROR�XQ�SXHEOR�OLEUH��FRPSXHVWR�SRU�
FLXGDGDQRV�OLEUHV��SXHGH�VHU�VREHUDQR��HO�¼QLFR�PRGR�GHف�JDUDQWL]DUق�GLFKD�
VREHUDQ¯D��KDFLD�HO�LQWHULRU��SRU�VXSXHVWR��\D�TXH�KDEODPRV�GH�VREHUDQ¯D�
HQ�HO�GHUHFKR�FRQVWLWXFLRQDO��QR�HQ�HO�GHUHFKR�LQWHUQDFLRQDO��HVف�DVHJX�
UDQGRق�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRPR�O¯PLWHV�HQWH�DO�SRGHU�GH�ORV�
JREHUQDQWHV�\��HQ�GHQLWLYD��HQWH�D�OD�FDSDFLGDG�QRUPDWLYD�GHO�OHJLVODGRU��

/DV�UD]RQHV�SRU�ODV�TXH�VROR�HQ�(VWDGRV�8QLGRV�GH�$P«ULFD�\�QR�HQ�
(XURSD�HVWH�FRQFHSWR�GH�&RQVWLWXFLµQ�WXYR�HFDFLD�GHVGH�VX�SULPHU�PR�
PHQWR��HQ�(XURSD�KXER�TXH�HVSHUDU�KDVWD�ELHQ�HQWUDGR�HO�VLJOR�[[��KDQ�
VLGR�VXFLHQWHPHQWH�H[SOLFDGDV��\�QR�KDFH�IDOWD�UHSHWLUODV�DTX¯��7DPSRFR��
SRU� ODV�PLVPDV�UD]RQHV���HV�QHFHVDULR�GHWDOODU� OD�VXHUWH�TXH�HVH�PLVPR�
FRQFHSWR�GH�&RQVWLWXFLµQ�KD�WHQLGR�HQ�HO�UHVWR�GH�ORV�SD¯VHV�DPHULFDQRV��
HQ�ORV�TXH�\D��GHVGH�OD�VHJXQGD�PLWDG�GHO��VH�IXH�DEULHQGR�FDPLQR�OD�
LGHD�GH�TXH�OD�&RQVWLWXFLµQ�HV�QRUPD�MXU¯GLFD�VXSHULRU��TXH�GLYLGH� ORV�
SRGHUHV�\�GH�OD�TXH�GHULYDQ�GHUHFKRV�SDUD�ORV�FLXGDGDQRV��/R�¼QLFR�TXH�
LPSRUWD�VXEUD\DU�HV�TXH��SHVH�D�ODV�FU¯WLFDV�TXH�HQ�HO�SDVDGR�\�HO�SUHVHQWH�
VLJOR�VH�KLFLHURQ�DO�FRQFHSWR�GH�&RQVWLWXFLµQ��WDQWR�SURFHGHQWHV�GH�SRV�
WXUDVف�VRFLROµJLFDVق��R�P£V�FODUDPHQWHف�PDU[LVWDVق��R�GH�ODV�GRFWULQDV�TXH�

ܑ� 9HU��HQWUH�RWURV��(��*DUF¯D�GH�(QWHUU¯D��/D�&RQVWLWXFLµQ�FRPR�QRUPD�\�HO�7ULEXQDO�&RQV�
WLWXFLRQDO��0DGULG��&LYLWDV����ܐ�

�ܒ 6REUH�OD�DSDULFLµQ�\�GHVDUUROOR�HQ�HO�PXQGR�ODWLQRDPHULFDQR�GH�OD�UHYLVLµQ�MXGLFLDO�GH�ODV�
OH\HV�\�GH�ORV�LQVWUXPHQWRV�GH�SURWHFFLµQ�MXULVGLFFLRQDO�GH�ORV�GHUHFKRV�FRQVWLWXFLRQDOHV��
SXHGH�YHUVH�K��)L[�=DPXGLRف��*DUDQW¯DV�GH�ORV�GHUHFKRV��&RQWURO�MXGLFLDO��$PSDUR��2P�
EXGVPDQق��HQ�(��*DUF¯D�GH�(QWHUU¯D��0��&ODYHUR�$U«YDOR�\�RWURV��HGV����'HUHFKR�S¼EOLFR�GH�
बQDOHV�GH�VLJOR��8QD�SHUVSHFWLYD�LEHURDPHULFDQD��&LYLWDV��0DGULG�������SS������\�VV��6REUH�
&DQDG£��YHU�D�$��/DMRLH��-XJHPHQWV�GH�9DOHXUV��3DU¯V��38)��������HQ�HVSHFLDO�SSܡ�����
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GLHURQ�VRSRUWH�LQWHOHFWXDO�DOف�IDVFLVPRق��HVH�FRQFHSWR�KD�UHVLVWLGR�\�KD�
YHQFLGR��VLQ�GXGD�DOJXQD��HQ�HO�PXQGR�GHO�SUHVHQWH��

+R\��OD�¼QLFD�GLVFXVLµQ�LQWHOHFWXDOPHQWH�ULJXURVD�TXH�VREUH�HO�FRQ�
FHSWR�GH�&RQVWLWXFLµQ� VH� VRVWLHQH� DXQ� HQ�SLH� HV� OD� TXH� HQHQWD� D� ORV�
SDUWLGDULRV� GH� OD�&RQVWLWXFLµQ� FRPR�QRUPD� DELHUWD� \� D� ORV� SDUWLGDULRV�
GH� OD�&RQVWLWXFLµQ� FRPR� VLVWHPD�PDWHULDO� GH� YDORUHV�� R� KDEODQGR� HQ�
W«UPLQRV�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��TXH�YLHQH�D�VHU�OR�PLVPR��HQ�
HO�IRQGR��DXQTXH�FRQ�RWUD�SHUVSHFWLYD��OD�TXH�HQHQWD�D�ORV�GHIHQVRUHV�
GHO� �قRULJLQDOLVPRف \� HO� �قQR�RULJLQDOLVPRف HQ�(VWDGRV�8QLGRV�R� OD�TXH�
HQHQWµ�HQ�$OHPDQLD�D�ORV�SDUWLGDULRV�GHO�P«WRGR�KHUPHQ«XWLFR�FO£VLFR�
�UHSUHVHQWDGRV�FDVL�H[FOXVLYDPHQWH�SRU�)RUVWKR ��\�D�ORV�SDUWLGDULRV�GH�
ORV�P«WRGRVف�PRGHUQRVق�GH�LQWHUSUHWDFLµQ��SU£FWLFDPHQWH�WRGRV�ORV�GHP£V�
FRQVWLWXFLRQDOLVWDV�DOHPDQHV����

'H�PDQHUD�PX\� UHVXPLGD�SRGU¯D�GHFLUVH�TXH�� UHDOPHQWH�� DFHSWDGR�
KR\�� VLQ� FRQWUDGLFWRUHV� GH� UHOLHYH�� HO� VLJQLFDGR� \� YDORU� MXU¯GLFR� GH� OD�
&RQVWLWXFLµQ�� OD�¼QLFD�GLVFXVLµQ�TXH�DXQ�VLJXH�H[LVWLHQGR�HV� OD�TXH�VH�
DSR\D��GH�XQ�ODGR��HQ�ODV�UD¯FHV��ELHQ�VµOLGDV�\�IHFXQGDV��SRU�FLHUWR��GHO�
SHQVDPLHQWR�NHOVHQLDQR�\��GH�RWUR��HQ�ORV�SRVWXODGRV��GH�GL¯FLO�UHIXWDFLµQ�
UDGLFDO��WDPEL«Q�SRU�FLHUWR��GH�OD�OODPDGDف�MXULVSUXGHQFLD�GH�YDORUHVق�

/R�TXH��VLQ�HPEDUJR��QR�HV�SXHVWR�HQ�FXHVWLµQ�SRU�ORV�FRQVWLWXFLR�
QDOLVWDV�\�WHµULFRV�GHO�GHUHFKR�ULJXURVRV�\�SRU�HVR�\D�UHVXOWD�KR\�XQ�OXJDU�
FRP¼Q�HQ�HO�SHQVDPLHQWR� MXU¯GLFR� �\�SRO¯WLFR��P£V� VROYHQWH�� HV�TXH� OD�
&RQVWLWXFLµQ�HV�QRUPD�MXU¯GLFD�VXSUHPD��MXULVGLFFLRQDOPHQWH�DSOLFDEOH��
TXH�JDUDQWL]D�OD�OLPLWDFLµQ�GHO�SRGHU�SDUD�DVHJXUDU�TXH�HVWH��HQ�FXDQWR�
TXH�GHULYD�GHO�SXHEOR��QR�VH�LPSRQJD�LQH[RUDEOHPHQWH�VREUH�OD�FRQGLFLµQ�
OLEUH�GH�ORV�SURSLRV�FLXGDGDQRV��(V�GHFLU��OD�&RQVWLWXFLµQ�QR�HV�RWUD�FRVD�
TXH�OD�MXULGLFDFLµQ�GH�OD�GHPRFUDFLD���\�DV¯�GHEH�VHU�HQWHQGLGD��

�ܓ 6REUH�HOOR��YHU�D�0��$UDJµQ��&RQVWLWXFLµQ�\�FRQWURO�GHO�SRGHU��%XHQRV�$LUHV��&LXGDG�$U�
JHQWLQD��������HQ�HVSHFLDO�SS�����������$K¯�VH�H[SOLFDQ�ORV�W«UPLQRV�GH�OD�SRO«PLFD�\�VH�
SRVWXOD�OD�QHFHVLGDG�GH�UHODWLYL]DU�HO�VHQWLGR�GH�HVH�HQHQWDPLHQWR�WHµULFR��+R\�WDPEL«Q�
HQ�&RQVWLWXFLµQ��GHPRFUDFLD�\�FRQWURO��0«[LFR��81$0��������SS�����

�ܔ 9HU�D�(��:��%¸FNHQUGHف��/RV�P«WRGRV�GH�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��,QYHQWDULR�\�
FU¯WLFDق��HQ�(VFULWRV�VREUH�GHUHFKRV�IXQGDPHQWDOHV��0DGULG��(XGHPD��������WDPEL«Q�HQ�6WDDW�
9HUIDVVXQJ��'HPRNUDWLH��)UDQNIXUW�$��0���6XKUNDPS�����ܐ

�ܕ &RPR�KH�YHQLGR�VRVWHQLHQGR�HQ�GLYHUVRV�WUDEDMRV��(QWUH�HOORV��&RQVWLWXFLµQ�\�GHPRFUDFLD��
0DGULG��7HFQRV��������R�HQف�(VWDGR�\�GHPRFUDFLDق��(QWUHUU¯D�HW�DO���(O�GHUHFKR�S¼EOLFR��
SSܔ�������+R\�WDPEL«Q�HQ�$UDJµQ��&RQVWLWXFLµQ��SS���������
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3.  Constitución y constitucionalismo 
'LFKR� OR�DQWHULRU��HV�FLHUWR�� VLQ�HPEDUJR��TXH�D¼Q�SHUVLVWHQ�DFHS�

FLRQHV�GHف�&RQVWLWXFLµQق�\��VREUH�WRGR��GHف�FRQVWLWXFLRQDOLVPRق�TXH�QR�
VH�FRUUHVSRQGHQ�HOPHQWH�FRQ�HO� VLJQLFDGR�TXH�DFDEDPRV�GH�VH³DODU��
6H�WUDWD��VLQ�GXGD��GH�SRVLFLRQHV�H[SOLFDEOHV�SRU�OD�SXUD�LQHUFLD�KLVWµULFD�
\�SRU�VX�GHVFRQH[LµQ�FRQ�HO�PRYLPLHQWR�FLHQW¯FR�P£V�YLYR�\�UHOHYDQWH�
TXH�OD�DUPDFLµQ�\�H[SDQVLµQ�GHO�(VWDGR�FRQVWLWXFLRQDO�KD�YHQLGR�SUR�
GXFLHQGR��2EHGHFHQ��P£V��DO�SDVDGR�TXH�DO�SUHVHQWH��(Q�XQRV�FDVRV��VH�
WUDWD�GH�FRQFHSFLRQHVف�SRO¯WLFDVق�GH�&RQVWLWXFLµQ�FRQVWUXLGDV�PHGLDQWH�XQ�
DJORPHUDGR�LGHROµJLFR�QXWULGR�SRU�VLPSOLFDFLRQHV��D�SDUWHV�FDVL�LJXDOHV��
GH�YLHMDV�LGHDV�E£VLFDV�GHO�PDU[LVPR�\�HO�IDVFLVPR��VX�SXQWR�GH�SDUWLGD�HV��
FODUDPHQWH��OD�QHJDFLµQ�GH�DTXHOOR�TXH�SUHVWD�VX�VHQWLGR�P£V�SURIXQGR�
D�OD�&RQVWLWXFLµQ��OD�IXVLµQ�HQWUH�HO�(VWDGR�GH�GHUHFKR�\�OD�GHPRFUDFLD��
(Q�RWURV�FDVRV��VH�WUDWD�GH�FRQFHSFLRQHVف�MXU¯GLFDVق�GH�&RQVWLWXFLµQ�ED�
VDGDV�HQ�VX�VLJQLFDGR�H[FOXVLYDPHQWH�IRUPDO�GHف�QRUPD�IXQGDPHQWDOق�
FRQ�OD�SUHWHQVLµQ�GH�GRWDUOD�GH�FDU£FWHU�QHXWUDO��\�SRU�HOOR�XQLYHUVDO���OD�
FRUULHQWH�P£V�FODUD�HQ�WDO�VHQWLGR�HV�OD�UHSUHVHQWDGD�SRU�HO�QRUPDWLYLVPR�
NHOVHQLDQR��TXH�VH�VXVWHQWDED�HQ�OD�QHJDFLµQ�GH�RWUD�SURSRVLFLµQ�E£VLFD�
GHO�SHQVDPLHQWR�FRQVWLWXFLRQDO�� OD�QHFHVDULD�XQLµQ�HQWUH� ORV�FRQFHSWRV�
IRUPDO�\�PDWHULDO�GH�&RQVWLWXFLµQ��

&RPR� \D� VH� VH³DOµ�P£V� DWU£V�� OD� DFHSWDFLµQ� JHQHUDOL]DGD� �LQFOXLGD�
OD� SHFXOLDULGDG�KLVWµULFD�GHO�PRGHOR� FRQVWLWXFLRQDO� EULW£QLFR��GRQGH� OD�
FDUHQFLD�GH�VXSUHPDF¯D�MXU¯GLFD�QR�HOLPLQD��VLQ�HPEDUJR��OD�IXVLµQ�HQWUH�
&RQVWLWXFLµQ��GHUHFKR�\�GHPRFUDFLD��GH� OD� LGHD�GH�&RQVWLWXFLµQ�FRPR�
QRUPD�MXU¯GLFD�SOHQDPHQWH��HV�GHFLU��MXULVGLFFLRQDOPHQWH��DSOLFDEOH��GRWDGD�
GH�VXSUDOHJDOLGDG��TXH�WLHQH�SRU�REMHWR�JDUDQWL]DU��PHGLDQWH�HO�GHUHFKR��OD�
VREHUDQ¯D�SRSXODU��\�SRU�HOOR�OD�OLEHUWDG��SRUTXH�VROR�XQ�SXHEOR�FRPSXHV�
WR�SRU�FLXGDGDQRV�OLEUHV�SXHGH�VHU�VREHUDQR���KD�GHMDGR�D�ODV�FRUULHQWHV�
FRQWUDULDV�D�HVD�SRVLFLµQ�QR�VROR�HQ�DQFD�PLQRU¯D�VLQR�P£V�DXQ�HQ�FODUD�
UHJUHVLµQ��DO�PHQRV�HQ�HO�PXQGR�GH�ORV�(VWDGRV�FRQVWLWXFLRQDOHV��TXH�HV�
KR\�DOJR�P£V�DPSOLR�TXH�HO�OODPDGRف�RFFLGHQWDOق�R�HXURSHR�DPHULFDQR��
1R�REVWDQWH��HQ�OD�PHGLGD�HQ�TXH�HVDV�FRUULHQWHV�DXQ�VLJXHQ�WHQLHQGR�
FLHUWD�YLJHQFLD�HQ�DOJXQRV�SD¯VHV�\�HQ�OD�PHGLGD��VREUH�WRGR��HQ�TXH�SHVH�
D�OD�DFHSWDFLµQ�JHQHUDOL]DGD�GHO�VHQWLGR�TXH�KHPRV�OODPDGRف�JHQXLQRق�GH�
&RQVWLWXFLµQ��VLJXH�H[LVWLHQGR�HQ�FDPELR�FLHUWD�FRQIXVLµQ�VREUH�HO�VHQWLGR�
GHO�W«UPLQRف�FRQVWLWXFLRQDOLVPRق��TXL]£V�VHD�FRQYHQLHQWH�WUDWDU�GH�SRQHU�
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HQ�FODUR�HO�VLJQLFDGR�GH�HVH�W«UPLQR��فFRQVWLWXFLRQDOLVPRق���WDQ�XWLOL]DGR�
FRPR��D�YHFHV��PDO�HQWHQGLGR��

(Q�VHQWLGR�DPSOLR��SRUف�FRQVWLWXFLRQDOLVPRق�SRGU¯D�HQWHQGHUVH�OD�WHRU¯D�
R�OD�SU£FWLFD�GHO�(VWDGR�FRQVWLWXFLRQDO��3HUR�XQD�QRFLµQ�DV¯�VHU¯D�HVFDVD�
PHQWH�H[SOLFDWLYD��QR�VROR�SRU�WDXWROµJLFD��VLQR�WDPEL«Q�SRU�LPSUHFLVD��
SXHVWR�TXH�QL�&RQVWLWXFLµQ�QL�(VWDGR�FRQVWLWXFLRQDO�VRQ�W«UPLQRV�FRPSOH�
WDPHQWH�XQ¯YRFRV�TXH�SHUPLWDQ��SRU�PHUD�GHULYDFLµQ��GRWDU�GH�VLJQLFDGR�
D�FRQVWLWXFLRQDOLVPR��0XFKRV�KDQ�VLGR�ORV�FRQFHSWRV�GH�&RQVWLWXFLµQ�TXH�
VH�KDQ�GDGR�HQ�ORV�GRV�¼OWLPRV�VLJORV��SHUR�QR�WRGRV�KDQ�WUDQVIHULGR�VX�
VLJQLFDGR�D�FRQVWLWXFLRQDOLVPR��<�DV¯��FDUHFH�GH�VHQWLGR�HO�W«UPLQR�VL�VH�
VRVWLHQH�XQD�FRQFHSFLµQ�KLVWµULFD�R�VRFLROµJLFD�GH�&RQVWLWXFLµQ��HQ�FXDQWR�
TXH�DO�HQWHQGHUVH�HVWD�FRPR�HO�PRGR�GH�RUJDQL]DFLµQ�MXU¯GLFR�SRO¯WLFD�GH�
FDGD�SD¯V��HO�FRQVWLWXFLRQDOLVPR�QR�FXDOLFDU¯D�QL��HQ�VXPD��GLIHUHQFLDU¯D�
QDGD��VHU¯D�XQD�UHDOLGDG�R�XQD�LGHD�SUHGLFDEOH�GH�WRGDV�ODV�IRUPDV�SRO¯WLFDV�
GHO�SDVDGR��GHO�SUHVHQWH�H�LQFOXVR�GHO�IXWXUR��

3DUD� XQD� FRQFHSFLµQ� UDGLFDOPHQWH� SRVLWLYLVWD� GH�&RQVWLWXFLµQ�� HO�
W«UPLQRف�FRQVWLWXFLRQDOLVPRق�UHVXOWDU¯D�TXL]£V�PHQRV�YDF¯R�TXH�SDUD�ODV�
QRFLRQHV�KLVWµULFD�R�VRFLROµJLFD��SHUR�QR�SRU�HOOR�DOFDQ]DU¯D�XQ�VLJQL�
FDGR�ULJXURVR��'H�XQ�ODGR�SRU�GHIHFWR��\D�TXH�OD�UHVWULFFLµQ�GH�OD�QRFLµQ�
GH�&RQVWLWXFLµQ�D�OD�GH�OH\�IXQGDPHQWDO�VROR�FRQ�FRVWRVDV�DGDSWDFLRQHV�
SHUPLWLU¯D�DSOLFDUVH�D�OD�UHDOLGDG�\�OD�WHRU¯D�GHO�FRQVWLWXFLRQDOLVPR�EULW£�
QLFR��VLHQGR��FRPR�HV��VLQ�GXGD��XQ�FRQVWLWXFLRQDOLVPR�DXW«QWLFR��'H�RWUR�
ODGR��SRU�H[FHVR��\D�TXH�OD�XQLYHUVDOL]DFLµQ��SRU�YDFLDPLHQWR�PDWHULDO��GHO�
FRQFHSWR�GH�&RQVWLWXFLµQ�HQ�TXH�HO�SRVLWLYLVPR�H[WUHPR�GHVHPERFD�KDU¯D�
GHO�W«UPLQRف�FRQVWLWXFLRQDOLVPRق�XQD�QRFLµQ�TXH��DXQ�LQVHUYLEOH�SDUD�HO�
SDVDGR��VHU¯D�SUHGLFDEOH��QR�REVWDQWH��VLQ�GLIHUHQFLDFLµQ�DOJXQD��GH�WRGDV�
ODV�IRUPDV�DGRSWDGDV�SRU�HO�(VWDGR�FRQWHPSRU£QHR��$�SDUWLU�GHO�VLJOR���
\�PX\�HVSHFLDOPHQWH�GHO���WRGRV�ORV�(VWDGRV�WLHQHQ�XQD�QRUPD�D�OD�TXH�
OODPDQف�&RQVWLWXFLµQق�\�SRU�HOOR�VHU¯DQ�DV¯��(VWDGRV�FRQVWLWXFLRQDOHV��\�HO�
FRQVWLWXFLRQDOLVPR��HQ�FRQVHFXHQFLD��VH�SUHVHQWDU¯D�FRPR�XQ�IHQµPHQR�
KLVWµULFR�� SHUR� XQLYHUVDO��/D� FDSDFLGDG� GHQLGRUD� �GLIHUHQFLDGRUD�� GHO�
W«UPLQR�VH�UHGXFLU¯D�D�OD�PHUDPHQWH�FURQROµJLFD��3HUR�XQD�VLJQLFDFLµQ�
WDQ�HVFDVDPHQWH�FXDOLFDGRUD�VLUYH�GH�SRFR��FRPR�HV�VDELGR��\�HOOR�H[SOL�
FD�TXH��KDELHQGR�VLGR�YDULDV�ODV�DFHSFLRQHV�GH�&RQVWLWXFLµQ��VROR�XQD��OD�
DFHSFLµQ�OLEHUDO��\�QR�ODV�GHP£V���VHD�OD�TXH�GH�VHQWLGR�DO�W«UPLQR�FRQV�
WLWXFLRQDOLVPR��&RPR�KD�GLFKR�&��-��)ULHGULFK��
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8Q�JRELHUQR�FRQVWLWXFLRQDO�HV�DTXHO�HQ�TXH�H[LVWHQ�OLPLWD�
FLRQHV�DIHFWLYDV�DO�SRGHU�>ً@��3RU�FRQVLJXLHQWH��HO�FRQVWL�
WXFLRQDOLVPR�HV��D�OD�YH]��OD�SU£FWLFD�GH�OD�SRO¯WLFD�FRQIRUPH�
D�XQDVف�UHJODV�GH�MXHJRق�TXH�LPSRQHQ�OLPLWDFLRQHV�DIHFWLYDV�
D�OD�DFFLµQ�GHO�*RELHUQR�\�GH�RWUDV�IXHU]DV�SRO¯WLFDV��\�OD�
WHRU¯Dط�H[SOLFDWLYD�\�MXVWLFDWLYDط�GH�WDO�SU£FWLFD���

%LVFDUHWWL�VH³DODED�FRPR�QRWD�FDUDFWHU¯VWLFD�GHO�FRQVWLWXFLRQDOLVPR�OD�
�¯V$���قOLPLWDFLµQ�GH�OD�DFWLYLGDG�JXEHUQDPHQWDO�SRU�PHGLR�GHO�GHUHFKRف
VH�UHFRQRFHU£�FRPR�JHQHUDOPHQWH�DFHSWDGR�TXH�HO�FRQVWLWXFLRQDOLVPR�HV�
OD�W«FQLFD�GH�OD�OLEHUWDG��R�VHD��TXH�HV�OD�W«FQLFD�MXU¯GLFD�D�WUDY«V�GH�OD�FXDO�
VH�OHV�DVHJXUD�D�ORV�LQGLYLGXRV�HO�HMHUFLFLR�GH�VXV�GHUHFKRV�LQGLYLGXDOHV�
\��DO�PLVPR�WLHPSR��HO�(VWDGR�HV�FRORFDGR�HQ�OD�SRVLFLµQ�GH�QR�SRGHUORV�
YLRODU��<�DTX¯��HQ�HVWD�DVH��VH�HQFXHQWUD�HQXQFLDGD�XQD�GH�ODV�FXHVWLRQHV�
FDSLWDOHV�GHO�FRQVWLWXFLRQDOLVPR��TXH�QR�HV�OD�GH�VX�VLJQLFDGR�SRO¯WLFR�
�JHQHUDOPHQWH�DFHSWDGR�FRPR�XQ¯YRFR���VLQR�OD�GH�VX�VLJQLFDGR�MXU¯GLFR��

'H�ORV�GRV�WLSRV�GH�FRQVWLWXFLRQHV�GH�TXH�KDEODED�0RQWHVTXLHX��VROR�
ODV�TXH�WLHQHQ�SRU�REMHWR�OD�OLEHUWDG�GH�ORV�FLXGDGDQRV�VHU£Q�Y£OLGDV�SDUD�
LQWHJUDU�HO�W«UPLQR�FRQVWLWXFLRQDOLVPR��(OOR�LPSOLFD�OD�DVXQFLµQ�GH�OD�WHVLV��
\D�VRVWHQLGD�HQ�HO�IDPRVR�DUW¯FXOR����GH�OD�'HFODUDFLµQ�GH�'HUHFKRV�GHO�
+RPEUH�\�GHO�&LXGDGDQR��GH�������GH�TXHف�WRGD�VRFLHGDG�HQ�OD�FXDO�QR�
HVW«�DVHJXUDGD�OD�JDUDQW¯D�GH�ORV�GHUHFKRV�\�GHWHUPLQDGD�OD�VHSDUDFLµQ�GH�
SRGHUHV�FDUHFH�GH�FRQVWLWXFLµQ��2ق��HQ�RWUDV�SDODEUDV��TXH�VROR�HV�&RQV�
WLWXFLµQ� DXW«QWLFD� OD� TXH� -HOOLQHN�� FRQ� DOJXQD� LQFRQVHFXHQFLD�� OODPDED�
����6LJQLFD�HVWR�TXH�HO�FRQVWLWXFLRQDOLVPRقRQVWLWXFLµQ�FRQVWLWXFLRQDO&ف
HV�XQDف�LGHRORJ¯Dق"�/R�VHU¯D�VL�VH�VRVWLHQH�TXH�VROR�LGHROµJLFD�HV�WDPEL«Q�
OD�QRFLµQ�GH�&RQVWLWXFLµQ�GH�OD�TXH�GHULYD��&K��+��0F,OZDLQ��HQ�HVWDV�
FRPR�HQ�RWUDV�PXFKDV�FXHVWLRQHV�VREUH� OD�PDWHULD��DOHUWD�VREUH�HOOR�DO�
UHSHWLU�� LQVLVWHQWHPHQWH�� HO� VLJQLFDGR� MXU¯GLFR�GHO� FRQVWLWXFLRQDOLVPR��
�7HRU¯D�\�SU£FWLFDV�MXU¯GLFDV�FRQVLVWHQ�HQ�OD�OLPLWDFLµQ�GHO�SRGHU�SRU�HOف
GHUHFKR��SHUR�VXVWHQWDGD��D�VX�YH]��HQ�XQD�FRQFHSFLµQ�GHO�GHUHFKR�TXH�
GHVFDQVD�UDGLFDOPHQWH�HQ�OD�OLEHUWDGق���

�ܖ &RQVWLWXWLRQDO�*RYHUQPHQW�DQG�'HPRFUDF\��7KHRU\�DQG�3UDFWLFH�LQ�(XURSH�DQG�$PHULFD��
%RVWRQ��,QQ�	�&R���������Sܘ����

�ܗ ,QWURGXFFLµQ�DO�GHUHFKR�FRQVWLWXFLRQDO�FRPSDUDGR��0«[LFR��)&(��������Sܓ����
�ܘ &RQVWLWXWLRQDOLVP��$QFLHQW�DQG�0RGHUQ��,WKDFD��1<��&RUQHOO�8QLYHUVLW\�3UHVV�����VD)�ܖ�

FRQFHSFLµQ�HVW£�SUHVHQWH�D�OR�ODUJR�GH�WRGR�HVWH�HVSO«QGLGR�OLEUR�
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'H�OD�PLVPD�PDQHUD�TXH�ORV�GHUHFKRV�GHO�KRPEUH��HQ�DVH�DIRUWXQDGD�
GH�6DUWUH��QR�GHMDEDQ�GH�VHU�KXPDQRV�SRUTXH�ORV�KXELHUDQ�SURFODPDGR�
KDFH�P£V�GH�GRV�VLJORV�ORV�EXUJXHVHV��HO�FRQFHSWR�OLEHUDO�GH�&RQVWLWXFLµQ�
QR�GHMD�GH�VHU�JDUDQWH�GH�OD�OLEHUWDG��DXQTXH�OR�KXELHVH�SRVWXODGR�KDFH�
GRV�VLJORV�XQD�GHWHUPLQDGD�LGHRORJ¯D��+D�VLGR�HO�FRQFHSWR�OLEHUDO��\�KR\�
WHQGU¯DPRV�TXH�D³DGLUف�VRFLDOف�\�قGHPRFU£WLFRق��GH�&RQVWLWXFLµQ�HO�¼QLFR�
FRQFHSWR�MXU¯GLFR�FRUUHFWR��HV�GHFLU��HO�¼QLFR�TXH�KD�KHFKR�GH�OD�&RQVWLWX�
FLµQ�DXW«QWLFR�GHUHFKR��R��OR�TXH�HV�LJXDO��QRUPD�Y£OLGD�\�HFD]��6ROR�HVH�
FRQFHSWR�GH�&RQVWLWXFLµQ�KD�SHUPLWLGR�OD�OLPLWDFLµQ�MXU¯GLFD�GHO�SRGHU��<�
QR�HV�XQD�PHUD�FRLQFLGHQFLD�GHELGD�DO�D]DU�HO�KHFKR�GH�TXH�¼QLFDPHQWH�DOO¯�
GRQGH�OD�&RQVWLWXFLµQ�WLHQH�SRU�REMHWR�OD�OLEHUWDG�KD\D�H[LVWLGR�\�H[LVWD�
HO�GHUHFKR�FRQVWLWXFLRQDO��HQ�FXDQWR�TXH�HVWH�QR�HV�P£V�TXH��FRPR�FRQ�
DJXGH]D�VH�OH�KD�OODPDGRف��OD�W«FQLFD�MXU¯GLFD�GH�OD�OLEHUWDG��1قR�VH�WUDWD�
�\�DK¯�UHVLGH�OD�FXHVWLµQ�FDSLWDO�GHO�FRQVWLWXFLRQDOLVPR��GH�XQ�FRQFHSWR�
LGHROµJLFR�GH�&RQVWLWXFLµQ��VLQR�GH�XQ�FRQFHSWRف�DGHFXDGRق��R�HO�¼QLFR�
HFD]��GH�&RQVWLWXFLµQ��(Q�RWUDV�SDODEUDV��OD�&RQVWLWXFLµQف�FRQVWLWXFLR�
QDOق�VH�SUHVHQWD��\�OD�SU£FWLFD�OR�FRQUPD��FRPR�OD�¼QLFD�&RQVWLWXFLµQ�
���HV�GHFLU��FXDOLFDGD�SDUD�UHDOL]DU�VX�FRPHWLGR�OLPLWDGRU�R�JDقDGHFXDGDف
UDQWL]DGRU��TXH�HV��QR�FDEH�GXGD��HO�REMHWLYR�SRU�H[FHOHQFLD�GHO�GHUHFKR���
'LFKR�HQ�SDODEUDV�GH�.��+HVVH��

$�WUDY«V�GH�OD�RUGHQDFLµQ�GHO�SURFHGLPLHQWR�GH�IRUPDFLµQ�
GH�XQLGDG�SRO¯WLFD��GH�OD�IXQGDFLµQ�VLHPSUH�OLPLWDGD�GH�
DWULEXFLRQHV�GH�SRGHU�HVWDWDOHV��GH�OD�UHJXODFLµQ�SURFHVDO�
GHO�HMHUFLFLR�GH�HVWDV�DWULEXFLRQHV�\�GHO�FRQWURO�GH�ORV�SR�
GHUHV�HVWDWDOHV�OD�&RQVWLWXFLµQ�SUHWHQGH�OLPLWDU�HO�SRGHU�
HVWDWDO�\�SUHVHUYDU�GH�XQ�DEXVR�GH�HVH�SRGHU��(Q�HVWD�VX�
IXQFLµQ�GH�SRVLELOLWDU�\�JDUDQWL]DU�XQ�SURFHVR�SRO¯WLFR�OL�
EUH��GH�FRQVWLWXLU��GH�HVWDELOL]DU��GH�UDFLRQDOL]DU��GH�OLPLWDU�
HO�SRGHU�\�HQ�WRGR�HOOR�GH�DVHJXUDU�OD�OLEHUWDG�LQGLYLGXDO�
HVWULED�OD�FXDOLGDG�GH�OD�&RQVWLWXFLµQ����

�ܙ (VFULWRV�GH�GHUHFKR�FRQVWLWXFLRQDO��0DGULG��&HQWUR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV��������S��
�ܑ
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&RPR�KD�GLFKR�)��5XELR�/ORUHQWH��

3RU�&RQVWLWXFLµQ�HQWHQGHPRV��\�HQWLHQGH�KR\�OR�PHMRU�
GH�OD�GRFWULQD��XQ�PRGR�GH�RUGHQDFLµQ�GH�OD�YLGD�VRFLDO�
HQ�HO�TXH�OD�WLWXODULGDG�GH�OD�VREHUDQ¯D�FRUUHVSRQGH�D�ODV�
JHQHUDFLRQHV�YLYDV�\�HQ�HO�TXH��SRU�FRQVLJXLHQWH��ODV�UH�
ODFLRQHV�HQWUH�JREHUQDQWHV�\�JREHUQDGRV�HVW£Q�UHJXODGDV�
GH�WDO�PRGR�TXH�HVWRV�GLVSRQHQ�GH�XQRV�£PELWRV�UHDOHV�GH�
OLEHUWDG�TXH�OHV�SHUPLWHQ�HO�FRQWURO�HIHFWLYR�GH�ORV�WLWXODUHV�
RFDVLRQDOHV�GHO�SRGHU��1R�KD\�RWUD�&RQVWLWXFLµQ�TXH�OD�
&RQVWLWXFLµQ�GHPRFU£WLFD��7RGR�OR�GHP£V�HV��XWLOL]DQGR�
XQD�DVH�TXH�-HOOLQHN�DSOLFD��FRQ�DOJXQD�LQFRQVHFXHQFLD��
D�ODVف�FRQVWLWXFLRQHV�QDSROHµQLFDVق��VLPSOH�GHVSRWLVPR�GH�
DSDULHQFLD�FRQVWLWXFLRQDO����

&RQFHELGD�OD�&RQVWLWXFLµQ�DV¯��\�HO�(VWDGR�FRQVWLWXFLRQDO��HQ�FRQVH�
FXHQFLD��FRPR�IRUPD�GH�(VWDGR��HO�FRQVWLWXFLRQDOLVPR��TXH�IXH�FLHUWDPHQWH��
DXQTXH�QR�VROR��XQD�LGHRORJ¯D��SXHGH�VHU�HQWHQGLGR�WDPEL«Q�FRPR�XQ�IH�
QµPHQR�MXU¯GLFR��OD�WHRU¯D�\�OD�SU£FWLFD�MXU¯GLFDV�GHO�(VWDGR�DXW«QWLFDPHQWH�
FRQVWLWXFLRQDO��HV�GHFLU��GHO�(VWDGR�HIHFWLYDPHQWH�OLPLWDGR�SRU�HO�GHUHFKR��
4XH�HV�FRPR�HO�FRQVWLWXFLRQDOLVPR�VH�KD�HQWHQGLGR�JHQHUDOPHQWH�HQ�HO�
PXQGR�DQJORVDMµQ�\�FRPR��DKRUD��OD�PHMRU�GRFWULQD�OR�OOHYD�HQWHQGLHQGR�
HQ�HO�PXQGR�RFFLGHQWDO�XQD�YH]�VXSHUDGD�OD�SHUQLFLRVD�GLVWLQFLµQ��XWR�
GH�OD�GRJP£WLFD�MXU¯GLFD�GH�OD�VHJXQGD�PLWDG�GHO�VLJOR���R�SHRU�DXQ�
GH�ODV�GRFWULQDVف�DQWLFRQVWLWXFLRQDOHVق�GH�H[WUHPD�GHUHFKD�\�GH�H[WUHPD�
L]TXLHUGD���HQWUH�&RQVWLWXFLµQ�\�GHUHFKR�\�HQWUH�(VWDGR�FRQVWLWXFLRQDO�\�
(VWDGR�GH�GHUHFKR��TXH�HV��MXVWDPHQWH��OD�UD¯]�GH�GRQGH�SURFHGH�OD�YLHMD�
TXHUHOOD��DXQ�QR�DEDQGRQDGD��DVRPEURVDPHQWH��SRU�DOJXQRV��HQWUH�GHPR�
FUDFLD�\�&RQVWLWXFLµQ����

�ܚ ���HQ�/D�IRUPD�GHO�SRGHU��0DGULG��&HQWUR�GHقD�&RQVWLWXFLµQ�FRPR�IXHQWH�GHO�GHUHFKR/ف
(VWXGLRV�&RQVWLWXFLRQDOHV��������Sܖ���

�ܛ 0H�UHPLWR��SDUD�XQ�WUDWDPLHQWR�H[WHQVR�GH�HVD�FXHVWLµQ��D�PL�OLEUR�\D�FLWDGR��&RQVWLWXFLµQ��
GHPRFUDFLD�\�FRQWURO��
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4. Las consecuencias del “constitucionalismo”. El 
GREOH�VHQWLGR�GH�OD�̉ MXULGLΘFDFL´Q̊�FRQVWLWXFLR-
nal: la jurisdicción constitucional y la cultura 
jurídica constitucional
6LHQGR� HO� FRQVWLWXFLRQDOLVPR� WHRU¯D� \� SU£FWLFD�� HVWDV� FRQVHFXHQFLDV�

VRQ�WDPEL«Q�VXV�SURSLDV�FRQGLFLRQHV��(O�FRQVWLWXFLRQDOLVPR�UHTXLHUH��HQ�
SULPHU�OXJDU��GH�OD�H[LVWHQFLD�GH�XQRV�LQVWUXPHQWRV�MXU¯GLFRV�TXH�JDUDQWLFHQ�
OD�DSOLFDFLµQ�GH�OD�&RQVWLWXFLµQ��\�HVWRV�QR�VRQ�RWURV�TXH�ORV�SURSLRV�GHO�
FRQWURO�MXGLFLDO��ELHQ�PHGLDQWH�OD�DSOLFDFLµQ�GH�ODV�QRUPDV�FRQVWLWXFLR�
QDOHV�SRU�ORV�WULEXQDOHV�RUGLQDULRV�R�ELHQ��WDPEL«Q��PHGLDQWH�OD�FUHDFLµQ�
GH�XQRV�WULEXQDOHV�HVSHF¯FRV��ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV��/DV�FRQV�
WLWXFLRQHV�SUHFLVDQ�GH�JDUDQW¯DV�SRO¯WLFDV��SRU�VXSXHVWR��SHUR�WDPEL«Q��H�
LQH[RUDEOHPHQWH��GH�JDUDQW¯DV�MXU¯GLFDV��VROR�SRVLEOHV��HV�GHFLU��HIHFWLYDV��
FXDQGR�HVW£Q�DVHJXUDGDV�SRU�FRQWUROHV�MXULVGLFFLRQDOHV��

(O� FRQVWLWXFLRQDOLVPR� UHTXLHUH�� HQ� VHJXQGR� OXJDU�� GH� XQD� FXOWXUD�
FRQVWLWXFLRQDO�\�REOLJD�D�VX�SHUSHWXDFLµQ��SXHV�OD�&RQVWLWXFLµQ�GHPRFU£WLFD�
GHVFDQVD��P£V�TXH�QLQJXQD�RWUD��QR�VROR�HQ�ODV�JDUDQW¯DV�SRO¯WLFDV�\�MXU¯�
GLFDV��VLQR��VREUH�WRGR��HQ�ODV�JDUDQW¯DV�VRFLDOHV��HVWR�HV��HQ�OD�DFHSWDFLµQ�
SRSXODU� GH� OD�&RQVWLWXFLµQ��6LQ� JDUDQW¯DV� MXU¯GLFDV� �GH� DK¯� VX� FDU£FWHU�
LQH[RUDEOH��QR�KD\�&RQVWLWXFLµQ�GXUDGHUD��SHUR�VLQ�JDUDQW¯DV�SRO¯WLFDV�\�
VRFLDOHV�QR�KD\�&RQVWLWXFLµQ�TXH�VH�PDQWHQJD��/D�HGXFDFLµQ�FRQVWLWX�
FLRQDO��R�VL�VH�TXLHUH�OD�FXOWXUD�SRO¯WLFD�GHPRFU£WLFD��VH�SUHVHQWD��SXHV��
FRPR�OD�FRQGLFLµQ�QHFHVDULD�SDUD�OD�FRQVROLGDFLµQ�GHO�FRQVWLWXFLRQDOLVPR��

3HUR�HO�FRQVWLWXFLRQDOLVPR�HV�WDPEL«Q�XQD�DFWLWXG��XQ�PRGR�GH�KDFHU�
SRO¯WLFD�TXH�REOLJD�D�ORV�KRPEUHV�S¼EOLFRV�D�DFHSWDU�ODV�UHJODV�GHO�MXHJR��D�
FRQGXFLU�ODV�FRQWLHQGDV�SRO¯WLFDV�SRU�ORV�FDXFHV�GH�OD�&RQVWLWXFLµQ��'L¯�
FLOPHQWH�SRGU£�KDEHU�(VWDGR�FRQVWLWXFLRQDO�VLQ�XQD�FRQVWLWXFLRQDOL]DFLµQ�
GH�OD�SRO¯WLFD�\��HVSHF¯FDPHQWH��GH�OD�SRO¯WLFD�SURIHVLRQDO��HQ�HVH�VHQWLGR��
OD�FRQVWLWXFLRQDOL]DFLµQ�GH�OD�SRO¯WLFD�QR�HV�VROR�XQ�PRGR�GHف�KDFHUODق��
VLQR��VREUH�WRGR��XQ�PRGR�GHف�FRQFHELUODق��

1R�EDVWD��VLQ�HPEDUJR��FRQ�ODف�FRQVWLWXFLRQDOL]DFLµQق�GH�OD�SRO¯WLFD��
SXHV� VLHQGR�� FRPR� HV�� HO� FRQVWLWXFLRQDOLVPR�XQ� IHQµPHQR� VREUH� WRGR�
MXU¯GLFR��VX�FRQVROLGDFLµQ�\�GHVDUUROOR�REOLJDQ�D�XQDف�FRQVWLWXFLRQDOL]D�
FLµQق�WDPEL«Q�GH�OD�FXOWXUD�MXU¯GLFD��$XQTXH�SUµ[LPD�D�OD�FXOWXUD�F¯YLFD�
R�SRO¯WLFD��OD�FXOWXUD�MXU¯GLFD�QR�VH�FRQIXQGH�FRQ�HOOD��\D�TXH�JR]D�GH�XQD�
SURSLD�\�SHFXOLDU�DXWRQRP¯D�\�VH�FLUFXQVFULEH�D�XQ�VHFWRU�GH�OD�VRFLHGDG��
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HO�GH�ORV�SURIHVLRQDOHV�GHO�GHUHFKR��8QD�FXOWXUD�MXU¯GLFD�TXH�HVW«�PXFKR�
P£V�DSHJDGD�D�OD�LQWHUSUHWDFLµQ�GH�OD�OH\�TXH�GH�OD�&RQVWLWXFLµQ��R�PHMRU�
GLFKR��D�ORV�PRGRV�GH�LQWHUSUHWDFLµQف�OHJDOق�TXH�D�ORV�GH�LQWHUSUHWDFLµQ�
���TXH�FRQFLED�ORV�GHUHFKRV�P£V�FRPR�GHUHFKRV�OHJDOHV�TXHقFRQVWLWXFLRQDOف
FRPR�GHUHFKRV�IXQGDPHQWDOHV��HQ�GHQLWLYD��XQD�FXOWXUD�MXU¯GLFDف�OHJDOLVWDق�
\�QRف�FRQVWLWXFLRQDOLVWDق�HV�GL¯FLOPHQWH�FRPSDWLEOH�FRQ�OD�H[LVWHQFLD�GH�
XQD�&RQVWLWXFLµQ�GHPRFU£WLFD��HVWR�HV��GH�XQD�&RQVWLWXFLµQ�DXW«QWLFD��
'H�DK¯�OD�QHFHVLGDG�GHف�FRQVWLWXFLRQDOL]DUق�HO�GHUHFKR�SDUD�KDFHU�TXH�OD�
&RQVWLWXFLµQف��FRPR�GHUHFKRق��UõD��1R�VRORف�FRQVWLWXFLRQDOL]DUق�HO�GHUHFKR�
FRPR�RUGHQDPLHQWR��KDFHU�TXH�OD�&RQVWLWXFLµQ�OOHJXH�D�WRGRV�ORV�ULQFRQHV�
GHO�VLVWHPD�QRUPDWLYR���VLQR�WDPEL«Q��\�PX\�SULQFLSDOPHQWH��DO�GHUHFKR�
FRPRف�VDEHUق��D�OD�FLHQFLD�GHO�GHUHFKR��1R�SXHGH�KDEHU��VHQFLOODPHQWH��
&RQVWLWXFLµQ�GXUDGHUD�VLQ�GHUHFKR�FRQVWLWXFLRQDO�GHVDUUROODGR��(VD�HV�XQD�
GH�ODV�FDUDFWHU¯VWLFDV�P£V�SURIXQGDV�GHO�(VWDGR�FRQVWLWXFLRQDO�\��SRU�HOOR��
XQD�GH�VXV�P£V�ULJXURVDV�H[LJHQFLDV��

8Q�(VWDGR�FRQVWLWXFLRQDO�SUHFLVD��SDUD�VX�PDQWHQLPLHQWR��GH�XQD�
FXOWXUD�MXU¯GLFD�FRQVWLWXFLRQDO�TXH�GHEHU£�SUHVLGLU�OD�HODERUDFLµQ�\�DSOL�
FDFLµQ�GHO�GHUHFKR�\�OD�WHRUL]DFLµQ�\�OD�WUDQVPLVLµQ�GH�ORV�FRQRFLPLHQWRV�
MXU¯GLFRV��6LQ�SURIHVLRQDOHV�W«FQLFDPHQWH�SUHSDUDGRV�SDUD�FXPSOLU�FRQ�
ODV�H[LJHQFLDV� MXU¯GLFDV�TXH� OD�YLJHQFLD�GH� OD�&RQVWLWXFLµQ� LPSRQH�HV�
PX\�GL¯FLO�TXH� OD�&RQVWLWXFLµQف�YDOJDق��HV�GHFLU��TXH�VHD�XQD�QRUPD�
DFHSWDGD��UHVSHWDGD�\�DSUHFLDGD�SRU�ORV�FLXGDGDQRV��DSDUWH�GH�XQD�QRUPD�
HFD]��(V�SUREDEOH�TXH�HO�GHUHFKR�VHD�XQ�FRQRFLPLHQWR�LQVWUXPHQWDO��
SHUR�QR�GHEH�ROYLGDUVH�TXH��HQ�«O��OD�W«FQLFD�SRVHH�QRWDEOHV�HIHFWRV�VREUH�
OD�OHJLWLPLGDG��

2WUD�FRQGLFLµQ�GHO�FRQVWLWXFLRQDOLVPR�HV��VLQ�GXGD��OD�TXH�VH�UHHUH�
D� OD�FDSDFLGDG�HYROXWLYD�GH� ODV�FRQVWLWXFLRQHV��6LQ�SHUMXLFLR�GH�TXH� ODV�
UHIRUPDV�FRQVWLWXFLRQDOHV�VHDQ�XQD�JDUDQW¯D�P£V�GH�OD�SHUGXUDFLµQ�GH�XQD�
&RQVWLWXFLµQ��TXH�DV¯�SRGU£�UHFXUULU�D�ORV�FDPELRV�SDUD�HYLWDU�ODV�UXSWXUDV��
OR�FLHUWR�HV�TXH�XQD�FXDOLGDG�LPSRUWDQWH�GHO�FRQVWLWXFLRQDOLVPR�UHVLGH�HQ�OD�
FDSDFLGDG�TXH�SRVHHQ�ORV�WH[WRV�SDUD�DGDSWDUVH�D�FLUFXQVWDQFLDV�FDPELDQWHV��
D�WUDY«V�GH�OD�LQWHUSUHWDFLµQ��VLQ�WUDQVIRUPDU�OD�UHGDFFLµQ�RULJLQDULD��(OOR�
RFXUUH��VREUH�WRGR��FRPR�VH³DOD�+HVVH����FXDQGR�OD�&RQVWLWXFLµQ�FRQWLHQH�
�QHFHVDULD�SDUD�OD�FODULGDG�GH��قSUHFLVLµQف��HQWUH�ODقXQ�PHVXUDGR�HTXLOLEULRف
ODV�UHJODV�GH�MXHJR�\�SDUD�OD�FRQJXUDFLµQ�PDWHULDO�GH�VX�VLJQLFDGR��\�OD�

�ܜ &RQVWLWXFLµQً��SS������\�VV��
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�HO�PDUJHQ�GH�LQGHWHUPLQDFLµQ�R�H[LELOLGDG�TXH�KDFH�SRVLEOH��قDSHUWXUDف
HO�SOXUDOLVPR���/D�SRO¯WLFD�FRQVWLWXFLRQDO�\�OD�FXOWXUD�MXU¯GLFD�FRQVWLWXFLRQDO��
\D�DQWHV�DOXGLGDV��FRPSRQHQ�SUHFLVDPHQWH�ODV�GRV�FRQGLFLRQHV�SDUD�TXH�
H[LVWD�HVWD�RWUD�FRQGLFLµQ�HYROXWLYD��HVWD�FRQWLQXD�DGDSWDFLµQ�TXH�HV�FDSD]�
GH�KDFHU�GH�XQD�&RQVWLWXFLµQف�YLYDق�XQD�&RQVWLWXFLµQف�YLYLHQWHق��

/RV�GRV�LQVWUXPHQWRV�YDOLRVRV�TXH�OD�SRO¯WLFD�FRQVWLWXFLRQDO�\�OD�FXO�
WXUD�MXU¯GLFD�FRQVWLWXFLRQDO�DSRUWDQ�D�HVWH�HPSH³R�VRQ��VLQ�GXGD�DOJXQD��
HO�FRQVHQVR�\�OD�LQWHUSUHWDFLµQ��IDFWRUHV�TXH�LPSXOVDQ�GHFLGLGDPHQWH�HO�
PRGHUQR�FRQVWLWXFLRQDOLVPR�\�TXH�KDEU£Q�GH�VHU�WHQLGRV�PX\�HQ�FXHQWD�
HQ�ORV�SD¯VHV�TXH�SUHWHQGDQ�SHUPDQHFHU�FRPR�SD¯VHVف�FRQVWLWXFLRQDOHVق��
3RQHU�OD�&RQVWLWXFLµQ�SRU�HQFLPD�GH�OD�SXJQD�SRO¯WLFD�SDUWLGLVWD��FRPR�
DFXHUGR�TXH�XQH�\�QR�TXH�VHSDUD��HV��SXHV��XQD�GH�ODV�FRQGLFLRQHV�P£V�
LPSRUWDQWHV� GHO� ��قFRQVWLWXFLRQDOLVPRف &RQRFHU� \� DSOLFDU� ODV� W«FQLFDV��
FLHUWDPHQWH�FRPSOLFDGDV��LQHYLWDEOHPHQWH�FRPSOLFDGDV�KD\�TXH�GHFLU���GH�
OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��FRPR�LQWHUSUHWDFLµQ�MXU¯GLFD��\�SRU�HOOR�
REMHWLYD��SHUR�TXH�JR]D�GH�SHFXOLDULGDGHV�SURSLDV�\�TXH�QR�VH�LGHQWLFD�
H[DFWDPHQWH�FRQ�OD�LQWHUSUHWDFLµQ�OHJDO��HV�WDPEL«Q�XQ�UHTXLVLWR�VXVWDQFLDO�
GHOف�FRQVWLWXFLRQDOLVPRق�HQ�FXDQWR�TXH�HV�UHTXLVLWR�GHف�DSOLFDELOLGDGق�GH�
OD�&RQVWLWXFLµQ��

([LVWH��QDOPHQWH��RWUD�FDUDFWHU¯VWLFD��TXH�HV�P£V�XQD�FRQVHFXHQFLD��
GHO� FRQVWLWXFLRQDOLVPR�TXH�GHEH�GHVWDFDUVH�� HO� UDQJR�GH� IHQµPHQR�QR�
\D�SXUDPHQWH�QDFLRQDO�� VLQR� WUDQVQDFLRQDO��TXH�KD� LGR� DGTXLULHQGR�HQ�
ODV�¼OWLPDV�G«FDGDV��6H�HVW£�DVLVWLHQGR�HQ�QXHVWUR�WLHPSR�DO�SURFHVR�GH�
��GH�GHWHUPLQDGDV�RUJDQL]DFLRQHVقFRQVWLWXFLRQDOL]DFLµQف LQWHUQDFLRQDOHV��
FRQ� OD� FRQVLJXLHQWH� FUHDFLµQ�GH� MXULVGLFFLRQHV� TXH�� SRU� HQFLPD�GH� ORV�
GHUHFKRV�LQWHUQRV�QDFLRQDOHV��DSOLFDQ�\�GHHQGHQ�QR�VROR�XQDV�SHFXOLDUHV�
�قFRPXQLWDULRف��FRQJXUDGRUDV�GH�XQ�RUGHQقFRQVWLWXFLRQHV�VXSUDQDFLRQDOHVف
LQWHU�HVWDWDO��\D�FRQVROLGDGR��SRU�HMHPSOR��HQ�OD�8QLµQ�(XURSHD���VLQR�HVH�
RWUR�WLSR�GHف�FRQVWLWXFLRQHV�WUDQVQDFLRQDOHVق��FRPR�IXHURQ�OODPDGDV�KDFH�
\D�P£V�GH�WUHLQWD�D³RV�SRU�0��&DSSHOOHWWL����TXH�VRQ�ODV�GHFODUDFLRQHV��
SDFWRV��WUDWDGRV�R�FRQYHQLRV�LQWHUQDFLRQDOHV�VREUH�GHUHFKRV�KXPDQRV��FX\D�
YLJHQFLD�VH�KD�YHQLGR�DVHJXUDQGR�LQFOXVR�PHGLDQWH�OD�H[LVWHQFLD�GH�XQRV�
WULEXQDOHV�VXSUDHVWDWDOHV�FDSDFHV�GH�LQWHUSUHWDUORV�\�DSOLFDUORV��HO�HXURSHR�
GH�(VWUDVEXUJR�\�HO�DPHULFDQR�GH�6DQ�-RV«�GH�&RVWD�5LFD��SRU�HMHPSOR���

�ܝ ���HQ�6WXGL�LQ�RQRUH�GL�(QULFRقSSXQWL�SHU�XQD�IHQRPHQRORJ¯D�GHOODJLXVWL]LDQHO�;;�VHFROR$ف
7XOOLR�/LHEPDQ��0LODQR��*LXU«����ܘ�
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(Q�WDO�VHQWLGR�HV�SRVLEOH�KDEODU�KR\�QR�VROR�GH�XQD�WHQGHQFLDف�H[SDQVLYDق�
GH�ORV�FRQVWLWXFLRQDOLVPRV�QDFLRQDOHV��IHQµPHQR�TXH�UHVXOWD�HYLGHQWH��VLQR�
GH�XQ�YHUGDGHURف�FRQVWLWXFLRQDOLVPR�WUDQVQDFLRQDOق��FRPR�DQWHV�VH�DSXQWµ�

�
5.  Luces y sombras de la Constitución 
 como paradigma

/D�VLWXDFLµQ�DFWXDO�HQ�HO�PXQGR�GH�ODV�LGHDV�MXU¯GLFR�FRQVWLWXFLRQDOHV��
GRQGH�HOف�JHQXLQRق�FRQFHSWR�GH�&RQVWLWXFLµQ�KD�GHVDORMDGR�D�VXV�YLHMRV�
HQHPLJRV� GHO� SDVDGR�� GH� WDO�PRGR� TXH� KR\�� HQ� HO�PXQGR� LQWHOHFWXDO�
DFUHGLWDGR��QL�HO�SHQVDPLHQWR�FRQVHUYDGRU�DXWRULWDULR�QL�HO�SHQVDPLHQWR�
PDU[LVWD� �DPERV� HQ� YLUWXDO� GHVDSDULFLµQ�� WLHQHQ� YDOLGH]� SDUD� RSRQHU� D�
OD�&RQVWLWXFLµQ�GHPRFU£WLFD�XQDف�IRUPDق�MXU¯GLFD�DOWHUQDWLYD��RULJLQD�DO�
PLVPR�WLHPSR�TXH�XQ�IRUPLGDEOH�DVHQWDPLHQWR�GHOف�FRQVWLWXFLRQDOLVPRق�
XQ�QRWDEOH�ULHVJR�SDUD�HO�PLVPR��

'H� L]TXLHUGD� D� GHUHFKD�� HO� GRFWRU�0DQXHO�$UDJµQ�5H\HV��PDJLVWUDGR� GHO�7ULEXQDO�
&RQVWLWXFLRQDO�HVSD³RO��HO�GRFWRU�-XVWR�3HGUR�&DVWHOODQRV�.KRXU\��MXH]�PLHPEUR�GHO�
7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��\�HO�/LF��&DUORV�6DOFHGR��FRRU�
GLQDGRU�GHO�&RQJUHVR�
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(Q�HO�ODGR�SRVLWLYR�GH�HVWD�JHQHUDOL]DGD��SRU�DVHQWDGD��DFHSWDFLµQ�GHO�
VHQWLGR�JHQXLQR�GH�&RQVWLWXFLµQ��FRPR�QRUPD�MXU¯GLFD�IXQGDPHQWDO�TXH��
JDUDQWL]DQGR� ORV�GHUHFKRV�GH� ORV�FLXGDGDQRV��RUJDQL]D�DO�(VWDGR�GH�WDO�
IRUPD�TXH�JDUDQWL]D�WDPEL«Q�OD�GHPRFUDFLD��SXHGHQ�FRQWDUVH�OD�FRQYLFFLµQ�
�\�HOف�DVHJXUDPLHQWRق�MXULVGLFFLRQDO��LQWHUQDFLRQDO�GH�TXH�KD\�XQ�Q¼FOHR�
FRQFHSWXDO�FRP¼Q�TXH�SUHVWD�VROLGH]��LQFOXVR�PHWRGROµJLFD�R�FDWHJRULDO��
D�OD�IRUPD�FRQVWLWXFLRQDO�GHPRFU£WLFD�GHO�(VWDGR�FRPR�XQ�J«QHUR�DO�TXH�
PXFKRV�SD¯VHV�SHUWHQHFHQ��

/D�FRP¼Q�DFHSWDFLµQ�GH�FRQFHSWRV�� OD� LQWHUFDPELDELOLGDG�GH�DUJX�
PHQWDFLRQHV�MXU¯GLFDV��Y£OLGDV��GH�OD�PLVPD�PDQHUD�HQ�OD�GRFWULQD�GH�PX\�
GLYHUVRV� SD¯VHV�� H� LQFOXVR� HQ� XQDV� \� RWUDV� �قMXULVGLFFLRQHVف QDFLRQDOHV���
HVW£��HQ�HO�IRQGR��GRWDQGR�GH�PD\RU�XQLYHUVDELOLGDG�DO�GHUHFKR�S¼EOLFR�
LQWHUQDFLRQDO�GH�OR�TXH�KXELHUD�SHQVDGR��D�WUDY«V�GH�VXV�FDWHJRU¯DV�SX�
UDPHQWH�DEVWUDFWDV��HO�P£V�HQWXVLDVPDGR�SRVLWLYLVWD��1R�GHMD�GH�VHU�XQD�
SDUDGRMD�TXH�KD\D�VLGR�HO�FRQFHSWR� IRUPDO�PDWHULDO�GHPRFU£WLFR��\�QR�
VROR�HO�H[FOXVLYDPHQWH�IRUPDO��GH�&RQVWLWXFLµQ�HO�TXH�KD\D�FRQVHJXLGR�
HVWD�H[SDQVLµQ�R�LQWHUFRPXQLFDFLµQ�GHO�GHUHFKR�S¼EOLFR�SRU�HQFLPD�GH�
ODV�RQWHUDV�GH�ORV�(VWDGRV��

3HUR�MXQWR�FRQ�HVWH�DVSHFWR�SRVLWLYR��HOف�WULXQIRق�GH�OD�MXULGLFDFLµQ�GH�
OD�GHPRFUDFLD�WLHQH�WDPEL«Q�VXV�ULHVJRV��FRPR�\D�VH�DSXQWµ��5LHVJRV�TXH�
GHULYDQ�GHO�KHFKR�GH�TXH�HO�DFXHUGR�JHQHUDOL]DGR�VREUH�ORVف�SULQFLSLRVق�HV�
FDSD]�GH�SURYRFDU�XQD�OD[LWXG�HQ�HO�FXLGDGR�GH�ODVف�IRUPDVق��/D�FRQYHUVLµQ�
GH�ODف�GHPRFUDFLD�FRQ�SDUWLGRV�SRO¯WLFRVق��GH�LQGLVFXWLEOHف�UD]RQDELOLGDGق��
HQ�HO�SXURف�(VWDGR�GH�SDUWLGRV�SRO¯WLFRVق��GH�GLVFXWLEOHف�OHJLWLPLGDGق���OD�
DWRQ¯D�GH�ORV�SDUODPHQWRV��OD�VXVWLWXFLµQ�GH�OD�GHPRFUDFLD�GHف�SDUWLFLSDFLµQق�
SRU�OD�GHPRFUDFLD�GHف�FRQVXPLGRUHVق��HO�H[FHVLYR�GLVWDQFLDPLHQWR�GH�ORV�
UHSUHVHQWDQWHV�UHVSHFWR�GH�VXV�UHSUHVHQWDGRV�VRQ�SHOLJURV�TXH��DO�PHQRV�
HQ�PXFKRV�SD¯VHV�FRQVWLWXFLRQDOHV��DSDUHFHQ�FODUDPHQWH�HQ�HO�KRUL]RQWH�
KLVWµULFR�GH�QDOHV�GHO�SDVDGR�VLJOR�\�FRPLHQ]RV�GHO�SUHVHQWH��

4XL]£V�XQ�PRGR�GH�HYLWDU�HVRV�ULHVJRV�\�FRƎXUDU�HVH�SHOLJUR�VHD�HO�
GHف�FRQVWLWXFLRQDOL]DUق�QXHYDPHQWH�HOف�FRQVWLWXFLRQDOLVPRق��\�QR�HV�XQ�
MXHJR�GH�SDODEUDV��'H�OR�TXH�VH�WUDWD�HV�GH�OOHYDU�D�OD�FRQFLHQFLD�SRO¯WL�
FD�\�MXU¯GLFD�GH�QXHVWURV�G¯DV�OD�FRQYLFFLµQ�GH�TXH�VROR�HQWHQGLHQGR�HO�
FRQVWLWXFLRQDOLVPR�FRPR�XQD�UHDOLGDG�TXH�KD�GH�FRQTXLVWDUVH�D�GLDULR��\�
UHVSHFWR�GH�OD�FXDO��FRPR�RFXUUH�FRQ�OD�GHPRFUDFLD��FX\D�MXULGLFDFLµQ�
OD�&RQVWLWXFLµQ�SUHWHQGH��QR�FDEH�SHQVDU�TXH�HVW«�GDGD�SDUD� VLHPSUH��
VROR�FXLGDQGR�VLQ�GHVPD\R�ODV�IRUPDV�SXHGHQ�PDQWHQHUVH�GXUDPHQWH�ORV�
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SULQFLSLRV��/D�&RQVWLWXFLµQ�VH�KD�FRQYHUWLGR�HQ�SDUDGLJPD��HV�FLHUWR��SHUR�
XQD�PDOD�SU£FWLFD�SRGU¯D�DFDEDU�LQYDOLG£QGROR��

6.  Constitucionalismo y garantismo

$OJXQDV�FRQVLGHUDFLRQHV�FDEH�KDFHU�UHVSHFWR�GH�XQD�FXHVWLµQ�TXH�D�
YHFHV�VXHOH�VHU�PDO�HQWHQGLGD��0H�UHHUR�DO�W«UPLQRف�JDUDQWLVPRق�DVRFLDGR�
DO�GH�&RQVWLWXFLµQ�R�FRQVWLWXFLRQDOLVPR��6L�HOف�JDUDQWLVPRق�VH�WRPD�HQ�
VX�DFHSFLµQ�P£V�JHQXLQD��FRPR�SURFHVR��R�PRYLPLHQWR��TXH�IRPHQWD�ODV�
JDUDQW¯DV�MXU¯GLFDV�VLQ�ODV�FXDOHV��FRPR�\D�VH�KD�GLFKR��QR�FDEH�KDEODU��HQ�
ULJRU��GH�&RQVWLWXFLµQ��VX�XQLµQ�FRQ�HO�W«UPLQRف�FRQVWLWXFLRQDOLVPRق�HV�
DOJR�WDQ�QDWXUDO�TXH�LQFOXVR�SRGU¯D�HVWLPDUVH�UHGXQGDQWH��(Q�FDPELR��D�
YHFHV�HO�W«UPLQRف�JDUDQWLVPRق�VH�XWLOL]D�HQ�XQ�VHQWLGR�SH\RUDWLYR�R�DO�PH�
QRV�QHJDWLYR��FRQFLEL«QGROR�FRPR�XQ�H[FHVR�GH�WUDEDV�MXU¯GLFDV�TXH�SXHGH�
HQWRUSHFHU�OD�FDSDFLGDG�GH�DFFLµQ�GH�ORV�SRGHUHV�S¼EOLFRV��<�HV��VREUH�HVWH�
¼OWLPR�VLJQLFDGR��UHVSHFWR�GHO�TXH�KDQ�GH�HIHFWXDUVH��QHFHVDULDPHQWH��
DOJXQDV�SUHFLVLRQHV�\D�TXH�SXHGH�SUHVWDUVH�D�VHUYLU�GH�LQVWUXPHQWR�SDUD�
VRFDYDU�HO�VHQWLGR�P£V�JHQXLQR�GH�OD�&RQVWLWXFLµQ�

(VWDPRV��HQ�HVH�FDVR��HQ�SUHVHQFLD�GH�XQ�PRGR�GH�HQWHQGHU�HOف�JD�
UDQWLVPRق�TXH��FRPR�WDPEL«Q�VXFHGH�FRQ�HO�PRGR�LQFRUUHFWR�GH�HQWHQGHU�
HOف�QHRFRQVWLWXFLRQDOLVPRق�DO�TXH�P£V�DWU£V�\D�PH�UHIHU¯��FKRFD��R�SXHGH�
FKRFDU�RQWDOPHQWH�FRQ�HO�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR��,QFOXVR��HQ�
PXFKDV�RFDVLRQHV��DTXHO�PRGR�HVSXULR�GH�FRQFHELU�HOف�QHRFRQVWLWXFLR�
QDOLVPRق�LQFOX\H��FRPR�XQD�GH�VXV�QRWDV��OD�RSRVLFLµQ�DOف�JDUDQWLVPRق��
SURSXJQDQGR��SXHV��HO�DQWLJDUDQWLVPR�FRPR�VLVWHPD�SDUD�SRGHU�JREHUQDU�
FRQ�HFDFLD��'H�DK¯�TXH�VHD�FRQYHQLHQWH�GLIHUHQFLDV�HQWUH�GRV�WLSRV�GH�
FU¯WLFD�DOف�JDUDQWLVPRق��'H�XQ�ODGR�OD�TXH�SRGU¯DPRV�OODPDUف�FU¯WLFD�FRQV�
WLWXFLRQDOق��FRQVLVWHQWH�HQ�GHQXQFLDU�ORV�H[FHVRV�GH�JDUDQWLVPR�TXH�SXGLHUD�
KDEHU�HQ�OD�PXOWLSOLFDFLµQ�GHVRUGHQDGD�GH�Y¯DV�MXGLFLDOHV�GH�GHIHQVD�GH�ORV�
GHUHFKRV�H�LQWHUHVHV�DQWH�ORV�WULEXQDOHV�GH�MXVWLFLD��TXH�FRQGXFLU¯DQ�D�OD�
SDUDOL]DFLµQ�R�HWHUQL]DFLµQ�GH�ORV�SURFHVRV��FRQ�GD³R��QR�VROR�SDUD�HO�(VWDGR�
\�OD�VHJXULGDG�MXU¯GLFD��VLQR��VREUH�WRGR��SDUD�ORV�SURSLRV�FLXGDGDQRV�TXH�
UHFODPDQ��<D�TXH��FRPR�VH�VDEHف��MXVWLFLD�H[FHVLYDPHQWH�UHWDUGDGD�HTXLYDOH��
DO�QDO��D�MXVWLFLD�GHQHJDGDق�SRU�OD�HVFDVD�SRVLELOLGDG�GH�UHSDUDU��FXDQGR�
KD�WUDQVFXUULGR�PXFKR�WLHPSR��GD³RV�SUHW«ULWRV�DXQTXH�«VWRV�VH�KXELHVHQ�
SURGXFLGR��'H�DK¯�TXH�KDELHQGR�Y¯DV�SURFHVDOHV�VXFLHQWHV��SRU�VXSXHVWR��
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LQGXGDEOHPHQWH�VXFLHQWHV��SDUD�TXH��D�WUDY«V�GH�HOODV��ORV�FLXGDGDQRV�\�
ORV�JUXSRV�WHQJDQ�JDUDQWL]DGRV�VXV�GHUHFKRV�H�LQWHUHVHV�OHJ¯WLPRV��QL�HV�
QHFHVDULR�QL� HV� FRQYHQLHQWH�PXOWLSOLFDUODV��(O�(VWDGR�FRQVWLWXFLRQDO�GH�
GHUHFKR�KD�GH�VHU�WDPEL«Q�XQ�(VWDGR�HFD]�VL�GHVHD�SHUSHWXDUVH��SHUR�VLQ�
TXH�HVD�SHUVHFXFLµQ��UD]RQDEOH��GH�OD�HFDFLD��YHQJD�D�HOLPLQDU�R�GLFXOWDU�
ORV�FRQWUROHV��HVSHFLDOPHQWH�HO�MXGLFLDO��(OOR�HV�FODUR�\�QR�SUHFLVD�GH�PD\RU�
H[SOLFDFLµQ��6HQFLOODPHQWH�SRUTXH�VLQ�HFDFLD�QR�KD\�OHJLWLPDFLµQ��SHUR�
WDPEL«Q�VLQ�VHJXULGDG�MXU¯GLFD�QR�KD\�(VWDGR�GH�GHUHFKR��\�VLQ�(VWDGR�GH�
GHUHFKR�QR�KD\�(VWDGR�FRQVWLWXFLRQDO�

'H�RWUR�ODGR��HQ�FDPELR��HVW£�OD�TXH�SRGU¯DPRV�OODPDUف�FU¯WLFD�DQ�
WLFRQVWLWXFLRQDOق�GHO�JDUDQWLVPR��(V�OD�TXH�FRQFLEH�D�ODV�JDUDQW¯DV��HQ�V¯�
PLVPDV� FRQVLGHUDGDV�� FRPR� REVW£FXORV� SDUD� HO� GHVSOLHJXH�� HQ� WRGD� VX�
SOHQLWXG��GHO�SRGHU��R�VL�VH�TXLHUH��GHOف�SRGHU�SRSXODUق��DXQTXH�EDMR�HVWH�
W«UPLQR�OR�TXH�GH�YHUGDG�VH�HVFRQGH�VHD��FRPR�HQ�WDQWDV�RFDVLRQHV��HO�
SRGHU�GH�XQ�SDUWLGR�R�GH�XQف�FDXGLOOR��3�قXHV�ELHQ��QL�HO�SRGHUف�SRSXODUق�
HV�Y£OLGR�VL�QR�DFW¼D�D�WUDY«V�GH�ODV�UHJODV�GHO�'HUHFKR��QL�ODف�GHPRFUDFLDق�
HVW£�SRU�HQFLPD�GH�OD�OH\��QL�HO�GHUHFKR�SXHGH�YLYLU�VLQ�ODV�IRUPDV��QR�KD\�
QDGD�P£V�GHOH]QDEOH��LQWHOHFWXDOPHQWH��TXH�OD�FU¯WLFD�D�OD�GHPRFUDFLD�FRQV�
WLWXFLRQDO�SRU�WLOGDUOD�GHف�GHPRFUDFLD�IRUPDOLVWDق���,KHULQJ�\D�QRV�DOHUWµ��
KDFH�P£V�GH�XQ�VLJOR��TXHف�OD�IRUPD�HQ�HO�GHUHFKR�HV�KHUPDQD�JHPHOD�GH�
OD�OLEHUWDG�\�HQHPLJD�MXUDGD�GH�OD�DUELWUDULHGDGق�

3RU�WRGR�HOOR��FXDQGR�VH�GHQRVWD��VLQ�P£V��HOف�JDUDQWLVPRق�WDPEL«Q�VH�
HVW£�GHQRVWDQGR��LQHYLWDEOHPHQWH��HOف�FRQVWLWXFLRQDOLVPRق��TXH�KD�VLGR�\�
HV�OD�IRUPD�P£V�FLYLOL]DGD�TXH�ORV�KRPEUHV��KDVWD�DKRUD��KDQ�FRQVWUXLGR�
SDUD�YLYLU�HQ�VRFLHGDG�

&RVD�GLVWLQWD�HV�OD�GH�GHVWDFDU�OD�LPSRUWDQW¯VLPD�IXQFLµQ�TXH�ORV�MXH�
FHV�GHVHPSH³DQ��R�VX�PX\�HVSHFLDO�SURWDJRQLVPR��HQ�ORV�RUGHQDPLHQWRV�
FRQVWLWXFLRQDOHV�GHO�SUHVHQWH��TXH�HV�GH�OR�TXH�DKRUD�SDVR�D�RFXSDUPH�

7.  Constitución y activismo judicial. ¿El Estado 
constitucional del presente como Estado cons-
titucional jurisdiccional?

/DV�FRQVWLWXFLRQHV�GHO�SUHVHQWH�VRQ�GLVSRVLFLRQHV�QRUPDWLYDV�GH�XQD�
JUDQ�FRPSOHMLGDG��&RPR�\D�VH�GõR�P£V�DWU£V��HVDV�FRQVWLWXFLRQHV�VH�FDUDF�
WHUL]DQ�SRU�VX�SUHWHQVLµQ�GH�HVWDEOHFHU�QR�VROR�HO�PRGR�GH�VHU�MXU¯GLFR�GHO�
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(VWDGR��VLQR�GH�WRGD�OD�VRFLHGDG��SRU�GRWDU�GH�XQD�GHWHUPLQDGD�RULHQWDFLµQ�
DO�RUGHQDPLHQWR�HQ�VX�FRƎXQWR��WDQWR�HQ�OR�TXH�VH�UHHUH�DO�GHUHFKR�
S¼EOLFR�FRPR�DO�GHUHFKR�SULYDGR��FRQ�OD�FRQVHFXHQFLD�GH�TXH�SRU�HOODV�
SDVDQ��GLFKR�HQ�DVH�ELHQ�FRQRFLGDف��WRGRV�ORV�KLORV�GHO�GHUHFKRق��'H�
WDO�PRGR�TXH� HVD� DPSOLWXG�GHO� REMHWR� TXH� OD�&RQVWLWXFLµQ�SUHWHQGHU�
QRUPDU�KDFH�TXH�DGHP£V�GH�QRUPDV�HVWUXFWXUDOHV��\D�VHDQ�RUJDQL]DWLYDV�
R�SURFHGLPHQWDOHV��FRQWHQJD�QRUPDV�PDWHULDOHV�GH�GLYHUVD�VLJQLFDFLµQ�
�GHFODUDWLYDV�GH�GHUHFKRV�IXQGDPHQWDOHV�\�GH�VXV�JDUDQW¯DV��GH�HVWDEOHFL�
PLHQWR�GH�PDQGDWRV�DO�OHJLVODGRU��LPSRVLFLµQ�GH�QHV�TXH�HO�SRGHU�GHEH�
FXPSOLU�� VH³DODPLHQWR� GH� FO£XVXODV� GH� KDELOLWDFLµQ�� IDFXOWDWLYDV� \� QR�
LPSHUDWLYDV��HWF����$O�PLVPR�WLHPSR��DTXHOOD�SUHWHQVLµQ�GHف�RULHQWDUق�GH�
XQD�GHWHUPLQDGD�PDQHUD�HO�GHUHFKR�HQ�VX�FRƎXQWR��KDFH�TXH�ODV�QRUPDV�
GH�OD�&RQVWLWXFLµQ�FRQWHQJDQ�QR�VROR�UHJODV��VLQR�WDPEL«Q�SULQFLSLRV�\�
YDORUHV��WRGDV�HVDV�QRUPDV�FRQ�OD�PLVPD�MHUDUTX¯D�\�YDOLGH]��FRPR�QRUPDV�
FRQVWLWXFLRQDOHV�TXH�VRQ���SHUR�FRQ�GLYHUVR�JUDGR�GH�HFDFLD�

'H�DK¯�TXH��SRU�WDO�FRPSOHMLGDG�QRUPDWLYD��D�OR�TXH�VH�D³DGH�HO�KH�
FKR��LQFXHVWLRQDEOH��GH�TXH�MXQWR�FRQ�XQDV�SUHVFULSFLRQHV�TXH�KDQ�GH�VHU�
REHGHFLGDV�SRU�WRGRV�ORV�SRGHUHV�FRQVWLWXLGRV��VL�QR��QR�VHU¯D�XQD�&RQV�
WLWXFLµQ��OD�QRUPD�VXSUHPD�KD�GH�FRQWHQHU�WDPEL«Q�QRUPDV�GRWDGDV�GH�
XQD�FODUD�FDSDFLGDG�GH�DSHUWXUD�SDUD�JDUDQWL]DU�HO�SOXUDOLVPR�GHPRFU£WLFR�
SDUD�TXH�HQ�HO�PDUFR�FRQVWLWXFLRQDO�TXHSDQ�SRO¯WLFDV�OHJLVODWLYDV�GLVWLQWDV��
OD�RSHUDFLµQ�GH�LQWHUSUHWDU�OD�&RQVWLWXFLµQ�VHD�GLVWLQWD�GH�OD�GH�LQWHUSUHWDU�
OD�OH\��SRU�P£V�FRPSOHMD��GHOLFDGD�\�QHFHVLWDGD�GH�XQDV�W«FQLFDV�SURSLDV�
FDSDFHV�GH�REWHQHU��FRQ�REMHWLYLGDG��HVWR�HV��D�WUDY«V�GH�XQD�DUJXPHQ�
WDFLµQ�MXU¯GLFDPHQWH�FRUUHFWD��HO�VHQWLGR�TXH�FDEH�DWULEXLU�D�ODV�QRUPDV�
FRQVWLWXFLRQDOHV�SDUD�KDFHUODV�HIHFWLYDV��(VD�IXQFLµQ�GH�ORV�MXHFHV��\�VREUH�
WRGR�GHO�MXH]�FRQVWLWXFLRQDO�FRPR�VXSUHPR�LQW«USUHWH�GH�OD�&RQVWLWXFLµQ��
SRVHH�XQD�GLPHQVLµQف�UHFUHDGRUDق�GH�OD�&RQVWLWXFLµQ�TXH�QR�VH�SXHGH�
QHJDU��SHUR�FRQ�HO�O¯PLWH�GH�TXH��DO�LQWHUSUHWDUOD��QR�SXHGH��HQ�PRGR�DO�
JXQR�GLVSRQHU�OLEUHPHQWH�GH�HOOD��/D�&RQVWLWXFLµQ�VHU£��\�HOOR�HV�REYLR��
OR�TXH�VX�VXSUHPR�LQW«USUHWH�GLJD�TXH�HV��SHUR��DO�PLVPR�WLHPSR��HVD�
IXQFLµQ�LQWHUSUHWDGRUD�WLHQH�O¯PLWHV�TXH�HO�MXH]�FRQVWLWXFLRQDO�QR�SXHGH�
WUDQVJUHGLU��SRUTXH�HV�HO�VXSUHPR�LQW«USUHWH�GH�OD�&RQVWLWXFLµQ��V¯��SHUR�
QR�VX�VXSUHPR�GXH³R��(O�MXH]�FRQVWLWXFLRQDO�QR�SXHGH�VXSODQWDU�DO�SRGHU�
FRQVWLWX\HQWH�QL�DO�SRGHU�GH�UHIRUPD�FRQVWLWXFLRQDO��SRUTXH�VL�OR�KLFLHUD��
DFWXDU¯D�FRPR�VREHUDQR��FRVD�TXH�QR�OR�HV�HQ�XQD�&RQVWLWXFLµQ�GLJQD�GH�
HVH�QRPEUH��HVWR�HV��HQ�XQD�&RQVWLWXFLµQ�GHPRFU£WLFD�
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(V�FLHUWR�TXH��HQ�ORVف�FDVRV�GL¯FLOHVق�HO�LQW«USUHWH�GH�OD�&RQVWLWXFLµQ�
SXHGH�HQFRQWUDUVH�HQ�XQD�VLWXDFLµQ�SUµ[LPD�D�OD�GLVFUHFLRQDOLGDG��SHUR�
DXQ�HQ�HVRV�FDVRV��VX�LQWHUSUHWDFLµQ�KD�GH�VHU�MXU¯GLFD��HVWR�HV��EDVDUVH�HQ�
UD]RQHV�MXU¯GLFDV�\�QR�SRO¯WLFDV�R�PRUDOHV��/D�LQWHUSUHWDFLµQ�SRO¯WLFD�GH�
OD�&RQVWLWXFLµQ�FRUUHVSRQGH�KDFHUOD�DO�OHJLVODGRU�\�QR�DO�MXH]��)UHQWH�D�OR�
VRVWHQLGR�SRU�5��'ZRUNLQ��SDUD�TXLHQ��HQ�ORV�FDVRV�GL¯FLOHV��DTXHOORV�HQ�
ORV�FXDOHV�ODV�QRUPDV�FRQVWLWXFLRQDOHV�QR�RHFHQ�OD�VXFLHQWH�SUHFLVLµQ�\�
GHMDQ�XQ�DPSOLR�PDUJHQ�GH�LQGHWHUPLQDFLµQ�DO�MXH]�SDUD�UHVROYHU�HO�FDVR��HO�
LQW«USUHWH�GH�OD�&RQVWLWXFLµQ�KD�GH�DFXGLU�D�OD�ORVR¯D�PRUDO�SDUD�REWHQHU�
OD�UHVSXHVWD��FUHR�TXH�HVD�QR�HV��HQ�PRGR�DOJXQR��XQD�WHVLV�DGPLVLEOH�

&RPR� VH� VDEH��KD�KDELGR� DXWRUHV�TXH� FRQVLGHUDURQ�TXH� HO� FRQVWL�
WXFLRQDOLVPR� FO£VLFR�� R� HO� FRQFHSWR� FO£VLFR�GH�&RQVWLWXFLµQ�� VXSXVR� OD�
FUXFL[LµQ� GHO� LXVQDWXUDOLVPR��PLHQWUDV� TXH� HO� FRQVWLWXFLRQDOLVPR� GHO�
SUHVHQWH�KD�VXSXHVWR�OD�FUXFL[LµQ�GHO�SRVLWLYLVPR�GDGR�HO�FRPSRQHQWH�
D[LROµJLFR� GH� HVDV� QXHYDV� FRQVWLWXFLRQHV�� (Q�PL� RSLQLµQ�� HO� FRQVWLWX�
FLRQDOLVPR�GHO�SUHVHQWH��SRU�VX�FRQWHQLGR�D[LROµJLFR� LQGXGDEOH��QR�KD�
VXSXHVWR�� VLQ� HPEDUJR�� OD� FUXFL[LµQ� GHO� SRVLWLYLVPR�� VLQR� DOJR� ELHQ�
GLVWLQWR��ODف�SRVLWLYDFLµQ�GHO�LXVQDWXUDOLVPRق��HQ�FXDQWR�TXH�KD�LQWHJUDGR�
HQ�OD�QRUPD�FRQVWLWXFLRQDO��KD�QRUPDWLYL]DGR��GHWHUPLQDGRV�SULQFLSLRV�\�
YDORUHV��GLJQLGDG�GH�OD�SHUVRQD��GHUHFKRV�IXQGDPHQWDOHV��OLEUH�GHVDUUROOR�
GH�OD�SHUVRQDOLGDG��OLEHUWDG��LJXDOGDG��MXVWLFLD��TXH�RULHQWDQ�D[LROµJLFD�
PHQWH�HO�PRGR�GH�VHU�GHO�RUGHQDPLHQWR�FRQVWLWXFLRQDO��<�FRPR�QRUPDV�
FRQVWLWXFLRQDOHV�TXH�VRQ��VX�LQWHUSUHWDFLµQ�KD�GH�KDFHUVH�GHQWUR�GH�ORV�
P«WRGRV�\�DUJXPHQWDFLRQHV�TXH�HO�GHUHFKR�SURSRUFLRQD��/R�TXH�VXFHGH�
HV�TXH�HQWRQFHV��HQ�ORV�FDVRV�GL¯FLOHV��KD\�TXH�DFXGLU��QR�D�OD�ORVR¯D�
PRUDO��VLQR�D�OD�WHRU¯D�JHQHUDO�GH�OD�&RQVWLWXFLµQ��GH�XQD�&RQVWLWXFLµQ�
\�GH�XQ�RUGHQDPLHQWR�UHVSHFWR�GH�ORV�FXDOHV�QR�FDEH�XQD�WHRU¯D�JHQHUDO�
XQLYHUVDO�GHO�GHUHFKR��TXH�HUD�OD�SUHWHQVLµQ�NHOVHQLDQD���VLQR�XQD�WHRU¯D�
JHQHUDO�FRQFUHWD�GHO�GHUHFKR�FRQVWLWXFLRQDO�REWHQLGD��D�WUDY«V�GHO�P«WRGR�
KLVWµULFR�FRPSDUDWLYR��GHQWUR�GHO�J«QHUR�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR�
GHPRFU£WLFR�\�VRFLDO��(VD�WHRU¯D�JHQHUDO�KD�LGR�FRQVWUX\HQGR�FDWHJRU¯DV�
MXU¯GLFDV�VµOLGDV�TXH�SHUPLWHQ�FRPSUHQGHU��\�SRU�HOOR�LQWHUSUHWDU��D�ODV�
FRQVWLWXFLRQHV�FRQFUHWDV�SHUWHQHFLHQWHV�D�GLFKR�J«QHUR�

(Q�GHQLWLYD��ODV�QRUPDV�FRQVWLWXFLRQDOHV�GHEHQ�LQWHUSUHWDUVH�PHGLDQ�
WH�DUJXPHQWDFLRQHV�MXU¯GLFDV�\�QR�PHGLDQWH�DUJXPHQWDFLRQHV�SRO¯WLFDV�R�
PRUDOHV��(Q�HO�FRUUHFWR�UD]RQDPLHQWR�MXU¯GLFR�GH�VXV�GHFLVLRQHV�GHVFDQVD�
OD�¼QLFD� OHJLWLPLGDG�TXH�HO� MXH]�FRQVWLWXFLRQDO� WLHQH�SDUD�FRQWURODU� ORV�
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DFWRV�GHO�SRGHU��<�HQ�DWHQHUVH�D�HVRV�O¯PLWHV�\�HQ�QR�VXSODQWDU�QL�DO�SRGHU�
FRQVWLWX\HQWH�QL�DO�OHJLVODGRU��FX\RV�DFWRV�SXHGH�DQXODU��SHUR�QR�PDQLSXODU���
HQ�KDFHU�GHUHFKR�\�QR�SRO¯WLFD��VRFLDO��HFRQµPLFD��FXOWXUDO�R�GH�FXDOTXLHU�
WLSR��UHVLGH�OD�IXQFLµQ�GH�ORV�MXHFHV�FRQVWLWXFLRQDOHV��(OOR�QR�HV�REVW£FXOR�
SDUD�UHFRQRFHU�TXH�HVD�IXQFLµQ�HV�SULPRUGLDO�HQ�HO�(VWDGR�FRQVWLWXFLRQDO��
HQ�FXDQWR�TXH�OH�FRUUHVSRQGH�GRWDU�GH�HFDFLD�SOHQD�D�OD�&RQVWLWXFLµQ��
H[WUD\HQGR�QR�VROR�GH�VXV�UHJODV��VLQR�WDPEL«Q�GH�VXV�SULQFLSLRV�\�YDOR�
UHV��ODV�SRWHQFLDOLGDGHV�WUDQVIRUPDGRUDV�TXH�WRGD�&RQVWLWXFLµQ�HQFLHUUD��
7DPEL«Q�VDOYDJXDUGDQGR�ODV�FO£XVXODV�GH�DSHUWXUD�TXH�XQD�&RQVWLWXFLµQ�
GHPRFU£WLFD��REYLDPHQWH��GH�GHPRFUDFLD�SOXUDOLVWD��SXHV�QR�KD\�RWUD��KD�
GHMDGR�D� OD�GLVFUHFLRQDOLGDG�SRO¯WLFD�GHO� OHJLVODGRU��\�TXH��VXVWLWX\HQGR�
D� HVWH� �D� ODV� HYHQWXDOHV� \� FDPELDQWHV�PD\RU¯DV� SDUODPHQWDULDV��� HO� MXH]�
FRQVWLWXFLRQDO�QR�GHEH�FHUUDU�

(O�SUREOHPD�HV�TXH�HVWD�WDUHD�GH�LQWHUSUHWDU�OD�&RQVWLWXFLµQ�HV��SRU�
OD�FRPSOHMLGDG�GH�ODV�QRUPDV�FRQVWLWXFLRQDOHV��XQD�WDUHD�HVSHFLDOPHQWH�
FRPSOHMD�� MXU¯GLFDPHQWH�FRPSOHMD��SHUR�MXU¯GLFDPHQWH�WDPEL«Q�REMHWLYD�
EOH���/RV�SUREOHPDV�FRPSOHMRV�UHTXLHUHQ�GH�DUJXPHQWDFLRQHV�FRPSOHMDV��
GH�FRQRFLPLHQWRV�FRPSOHMRV��FRPR�VRQ�ORV�TXH�SHUPLWHQ�IXQGDPHQWDU�
FRUUHFWDPHQWH�OD�DUJXPHQWDFLµQ�LQWHUSUHWDWLYD��&RPR�VH�KD�GLFKR�HQ�DVH�
FRQRFLGD��SDUD�FDGD�SUREOHPD�FRPSOHMR�KD\�VLHPSUH�XQD�VROXFLµQ�VLPSOH�\�
HTXLYRFDGD��$TX¯��SXHV��HQ�OD�LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ�QR�FDEHQ�
VLPSOLFDFLRQHV��3RU�HOOR��VROR�XQRV�MXHFHV�FRQVWLWXFLRQDOHV�VXFLHQWHPHQWH�
LQVWUXLGRV�HQ�HO�GHUHFKR�FRQVWLWXFLRQDO�\�SRU�HOOR�FDSDFLWDGRV�SDUD�UHDOL]DU�
OD�FRPSOHMD�WDUHD�GH�LQWHUSUHWDFLµQ�GH�OD�&RQVWLWXFLµQ�HVW£Q�HQ�FRQGLFLRQHV�
GH�WRPDUVH�OD�&RQVWLWXFLµQ�HQ�VHULR��HVWR�HV��GH�WRPDUOD�\�XWLOL]DUOD�FRPR�
OR�TXH�HV��\�QR�SXHGH�GHMDU�GH�VHU��VDOYR�TXH�VH�OD�GHVWUX\D���XQ�FRƎXQWR�
GH�QRUPDV�MXU¯GLFDV�TXH��FRPR�GHUHFKR��KDQ�GH�VHU�LQWHUSUHWDGDV�MXU¯GL�
FDPHQWH��6LQ�OD�MXVWLFLD�FRQVWLWXFLRQDO��OD�&RQVWLWXFLµQ�QR�SXHGH�H[LVWLU��
\D�TXH�VHU¯D�XQD�KRMD�HQ�EODQFR�TXH�HO�OHJLVODGRU�SRGU¯D�UHOOHQDU�D�VX�FD�
SULFKR��6LQ�XQD�MXVWLFLD�FRQVWLWXFLRQDO�FHORVD�JXDUGDGRUD�GH�VXV�SURSLRV�
O¯PLWHV�LQWHUSUHWDWLYRV��OD�&RQVWLWXFLµQ�WDPSRFR�SRGU¯D�H[LVWLU��\D�TXH�VH�
WUDWDU¯D�GH�XQD�KRMD�HQ�EODQFR�TXH�HO�MXH]�FRQVWLWXFLRQDO�SRGU¯D�UHOOHQDU�
D�VX�FDSULFKR��XVXUSDQGR�QR�VROR�OD�SRWHVWDG�GHO�OHJLVODGRU��VLQR�WDPEL«Q�
�QR�HV�FODUR�FX£O�GH�ODV�GRV�FRVDV�HV�SHRU��OD�SRWHVWDG�FRQVWLWX\HQWH��



el positivismo, pospositivismo 
y norma jurídica 

en el estado social y democrático 
de derecho

Dr. Juan Antonio García Amado,
catedrático de la Universidad de León, España

Dr. Manuel Atienza Rodríguez,
catedrático de la Universidad de Alicante, España



Dr. Juan Antonio García Amado

/LFHQFLDGR�HQ�'HUHFKR�\�GRFWRU�HQ�'HUHFKR�SRU�OD�8QLYHUVLGDG�GH�2YLHGR��
&DWHGU£WLFR�GH�)LORVR¯D�GHO�'HUHFKR�GH�OD�8QLYHUVLGDG�GH�/HµQ�GHVGH�����ܓ
)XH�GLUHFWRU�GHO�'HSDUWDPHQWR�GH�'HUHFKR�3¼EOLFR�%£VLFR�GH�OD�8QLYHUVLGDG�
GH�/HµQ��������������PLHPEUR�GH�GLVWLQWDV�FRPLVLRQHV��FRPR�OD�&RPLVLµQ�GH�
,QYHVWLJDFLµQ�\�OD�&RPLVLµQ�GH��WLFD�HQ�OD�DFWXDOLGDG��\�µUJDQRV�FROHFWLYRV�GH�
JRELHUQR�XQLYHUVLWDULR��+D�VLGR�SURIHVRU�GH�GRFWRUDGR�\�P£VWHU�HQ�QXPHURVDV�
XQLYHUVLGDGHV�HVSD³RODV�\�ODWLQRDPHULFDQDV��6H�KD�GHVHPSH³DGR�FRPR�FRQIH�
UHQFLVWD�HQ�GLYHUVDV�XQLYHUVLGDGHV�D�QLYHO�PXQGLDO��
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Positivismo jurídico

I. A cada cosa por lo que es y con su nombre

/RV�GHEDWHV�VREUH�HO�SRVLWLYLVPR�MXU¯GLFR�QR�FHVDQ��(Q�HOORV�DEXQGDQ�
ORV�HTX¯YRFRV��VHJXUDPHQWH�SRU�SDUWH�\�SDUWH��(Q�HVWH�HVFULWR�VROR�
LQWHQWDU«�SRQHU�DOJR�GH�FODULGDG�VREUH�OR�TXH�HO�LXVSRVLWLYLVPR�VLJ�

QLFD�\�VREUH�OR�TXH�QR�LPSOLFD��(Q�DGHODQWH��FXDQGR�GLJD�SRVLWLYLVPR�PH�
UHIHULU«�VLHPSUH�DO�SRVLWLYLVPR�MXU¯GLFR��VDOYR�TXH�OH�DVLJQH�RWUR�FDOLFDWLYR�

(O�SRVLWLYLVPR�SUHWHQGH�DQWHV�TXH�QDGD�MDU�HO�QRPEUH�GH�XQD�FRVD��
QRPEUDU�DQWHV�TXH�FDOLFDU�HQ�W«UPLQRV�PRUDOHV��SRO¯WLFRV��HFRQµPLFRV��
HWF��&RPHQFHPRV�FRQ�XQDV�FRPSDUDFLRQHV��

(Q�HO�LGLRPD�HVSD³RO�H[LVWH�HO�W«UPLQRف�FXFKLOORق�\�HVW£�HVWDEOHFLGD�VX�
UHIHUHQFLD�GHO�PLVPR�PRGR�TXH�SDUD�FXDOTXLHU�RWUR�W«UPLQR�GHO�OHQJXDMH�
RUGLQDULR��&XDQGR�FXDOTXLHUD�GH�QRVRWURV�YH�XQ�FXFKLOOR�SDUDGLJP£WLFR�
QR�WLHQH�GXGD�GH�TXH�WDO�REMHWR�HV�XQ�FXFKLOOR��GH�TXHف�FXFKLOORق�HV�HO�
QRPEUH�TXH�D�HVH�REMHWR�FRUUHVSRQGH��3HUR�SXHGHQ�VXUJLU�DOJXQRV�SUREOH�
PDV�HQ�OD�FRPXQLFDFLµQ�FXDQGR�HO�REMHWR�HQ�FXHVWLµQ�HVW£�HQ�HO�O¯PLWH�R�
]RQD�GH�FRQXHQFLD�GHف�FXFKLOORق�\�GHO�W«UPLQR�TXH�GHVLJQD�RWUR�WLSR�GH�
REMHWRV�FRQ�DOJXQD�SURSLHGDG�FRLQFLGHQWH�FRQ�ODV�SURSLHGDGHV�GHQLWRULDV�
GH�ORV�FXFKLOORV��(VH�HV�HO�SUREOHPD�GH�KDVWD�GµQGH�OOHJD�OD�UHIHUHQFLD�GH�

� (VWD�SRQHQFLD�VH�UHDOL]µ�HQ�HO�PDUFR�GHO�GHEDWH�VRVWHQLGR�HQWUH�ORV�GRFWRUHV�-XDQ�$QWRQLR�
*DUF¯D�$PDGR�\�0DQXHO�$WLHQ]D��VLHQGR�HVWH�HO�WH[WR�TXH�VLUYLµ�GH�EDVH�DO�GHEDWH��/D�
SDUWLFLSDFLµQ�GHO�GRFWRU�$WLHQ]D�HVWXYR�VXVWHQWDGD�HQ�VX�SRQHQFLD�GH�IHFKD����GH�HQHUR��
9«DVH�S�����GH�HVWD�REUD�
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��GH�DQWH�TX«�REMHWRV�FRQ�DOJXQD�VLPLOLWXG�GHEHPRV�GHMDU�GH\�قFXFKLOORف
KDEODU�GH�FXFKLOOR�\� WHQHPRV�TXH�XVDU�RWUDV�SDODEUDV�SDUD�GHVLJQDUORV��
FRPR�ED\RQHWD��SX³DO��QDYDMD��HWF�

&XHVWLµQ�GLVWLQWD�GH�HVD�GH�OD�UHIHUHQFLD�R�GHVLJQDFLµQ�HV�OD�TXH�VH�
VXVFLWD�FXDQGR�VH�HQWUHPH]FOD�OD�VHP£QWLFD��HO�QRPEUH�DSURSLDGR�SDUD�HO�
REMHWR��FRQ�OD�SDXWD�GH�FRUUHFWR�XVR�GH�GLFKR�REMHWR��(V�GHFLU��VL�VH�HQWUH�
FUX]DQ�HO�FRUUHFWR�QRPEUDU�\�OD�FRUUHFWD�XWLOL]DFLµQ�GHO�REMHWR�HQ�FXHVWLµQ��
VHD�FXDO�VHD�HVD�SDXWD�PDWHULDO�R�QR�OLQJ¾¯VWLFD�GH�XVR��7DO�SDVD��SRU�HMHP�
SOR��VL�YHPRV�TXH�DOJXLHQ�SUHWHQGH�HPSOHDU�XQ�FXFKLOOR�SHUIHFWDPHQWH�
QRUPDO�SDUD�FRQ�«O�WDODU�XQ�£UERO�FRQ�XQ�WURQFR�GH�HQRUPH�JURVRU��$K¯�HO�
KDEODQWH�RUGLQDULR�QR�GLU£�TXH�HVR�QR�HV�XQ�FXFKLOOR��VLQR�TXH�XQ�FXFKLOOR�
QR�HV�SDUD�HVR��QR�VLUYH�R�QR�HV�DSURSLDGR�SDUD�GLFKD�WDUHD��HVW£�VLHQGR�
LPSURSLDPHQWH�XWLOL]DGR��8QD�YDULDQWH�P£V�GH�HVH�SUREOHPD�VH�SXHGH�GDU�
FXDQGR�YHPRV�TXH�DOJXLHQ�XVD�XQ�FXFKLOOR�SDUD�DVHVLQDU�DOHYRVDPHQWH�D�
RWUD�SHUVRQD��(Q�HVWH�¼OWLPR�FDVR�QR�WHQGU£�VHQWLGR�TXH�QHJXHPRV�TXH�HO�
DUPD�KRPLFLGD�HV�XQ�FXFKLOOR��\�WDPSRFR�TXH�GLVFXWDPRV�TXH�XQ�FXFKLOOR�
SXHGH�VHUYLU�SDUD�DVHVLQDU��TXH�HV�LQVWUXPHQWDOPHQWH�DSWR�SDUD�HVR��/R�TXH�
V¯�WLHQH�SOHQR�VHQWLGR�TXH�VRVWHQJDPRV�HV�TXH�VH�WUDWD�GH�XQ�XVR�LQPRUDO�
GH�HVH�REMHWR�TXH�HV�XQ�FXFKLOOR��

$KRUD� SDVHPRV� DO� WHUUHQR� GHO� GHUHFKR�� 6RFLDOPHQWH� VH� UHFRQRFH�
FX£QGR�QRV�HQFRQWUDPRV�DQWH�XQD�QRUPD�TXH�HV�MXU¯GLFD��TXH�HV�GHUH�
FKR��3RU�HMHPSOR��HO�3DUODPHQWR�HVSD³RO�DSUXHED��VLJXLHQGR�ODV�IRUPDV�
\�SURFHGLPLHQWRV�TXH�SDUD�HOOR�VH�SUHVFULEHQ�\�VH�FRQRFHQ��XQD�OH\�TXH�
HVWDEOHFH� XQ� QXHYR� LPSXHVWR�� 6L� D� FXDOTXLHU� FLXGDGDQR� HVSD³RO� TXH�
UHFLEH�LQIRUPDFLµQ�VXFLHQWH�GH�OR�DFRQWHFLGR�VH�OH�SUHJXQWD�VL�HVD�OH\�
HV�XQD�OH\��YD�D�UHVSRQGHU�TXH�V¯��6L�VH�OH�D³DGH�OD�FXHVWLµQ�GH�VL�HVD�OH\�
HV�GHUHFKR��YD�D�FRQWHVWDU�TXH�REYLDPHQWH��SXHV�TX«�VRQ�ODV�OH\HV�VLQR�
GHUHFKR�R�SDUWH�GHO�GHUHFKR��

$KRUD�ELHQ��WRGR�VLVWHPD�MXU¯GLFR�UHJXOD�ORV�PHFDQLVPRV�\�FRQGLFLR�
QHV�GH�FUHDFLµQ��PRGLFDFLµQ��VXSUHVLµQ�\�DSOLFDELOLGDG�GH�VXV�HOHPHQWRV��
GH� ODV�QRUPDV� MXU¯GLFDV��GH� ODV�QRUPDV�GH�HVH� UHVSHFWLYR� VLVWHPD��(VRV�
PHFDQLVPRV�\�FRQGLFLRQHV�VRQ�GH�GRV�WLSRV��IRUPDOHV�\�VXVWDQFLDOHV��6RQ�
IRUPDOHV�ORV�TXH�MDQ�TX«�µUJDQRV��LQVWLWXFLRQHV�R�VXMHWRV�SXHGHQ�UHDOL�
]DU�GLFKDV�RSHUDFLRQHV�GH�FUHDFLµQ��PRGLFDFLµQ�\�VXSUHVLµQ�GHO�WLSR�GH�
QRUPD�MXU¯GLFD�GH�TXH�VH�WUDWH�\�TX«�SURFHGLPLHQWRV�R�WU£PLWHV�KDQ�GH�
OOHYDUVH�D�FDER�SDUD�HVRV�SURSµVLWRV��&RQGLFLRQHV�VXVWDQFLDOHV�VRQ�ODV�TXH�
GLVSRQHQ�R�ELHQ�UHTXLVLWRV�GH�HQFDMH�GH�ODV�QRUPDV�FRQ�RWUDV�QRUPDV�GHO�
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VLVWHPD��SRU�HMHPSOR��FXDQGR�VH�VLHQWDQ�ODV�FRQGLFLRQHV�GHO�GHVDUUROOR�
UHJODPHQWDULR�GH�ODV�OH\HV���R�ELHQ�FRQGLFLRQHV�GH�QR�FRQWUDGLFFLµQ�GH�
ODV�QRUPDV�FRQ�RWUDV�QRUPDV�GHO�VLVWHPD��3DUD�HO�SRVLWLYLVPR�ODV�QRUPDV�
MXU¯GLFDV�OR�VRQ�SRU�FXPSOLU�HVDV�FRQGLFLRQHV�SXHVWDV�SRU�HO�SURSLR�VLVWHPD��
\�QR�GHMDQ�GH�VHUOR�R�OR�VRQ�PHUDPHQWH�SRU�UD]µQ�GH�VX�P«ULWR�PRUDO�R�
GH�FXDOTXLHU�RWUR�WLSR���

(O�LQFXPSOLPLHQWR�GH�DOJXQR�GH�WDOHV�UHTXLVLWRV�R�FRQGLFLRQHV�SXHGH�
GDU�OXJDU�D�TXH�OD�TXH�VH�SUHWHQG¯D�QRUPD�MXU¯GLFD�LQWHJUDQWH�GHO�VLVWHPD�
MXU¯GLFR�HQ�FXHVWLµQ�DFDEH�QR�VLHQGR�WDO�R�QR�SXGLHQGR�RSHUDU�FRPR�WDO��
3HUR�SDUD�TXH�HVD�LQYDOLGDFLµQ�FRPR�MXU¯GLFD�GH�OD�QRUPD�TXH�DV¯�VH�TXHU¯D�
SXHGD�DFRQWHFHU��HO�PLVPR�VLVWHPD�MXU¯GLFR�MDU£�QXHYDV�FRQGLFLRQHV��GLV�
SRQH�TX«�µUJDQRV�SXHGHQ�GHFODUDUOD�\�HQ�HO�VHQR�GH�TX«�SURFHGLPLHQWRV��
0LHQWUDV�WDO�GHFODUDFLµQ��DV¯�UHJXODGD��QR�DFRQWH]FD��OD�QRUPD�GH�PDUUDV�
SRGU£� VHU� LQYRFDGD� \� DSOLFDGD��&XHVWLµQ� GLYHUVD�� \� GHSHQGLHQWH� GH� ORV�
SRUPHQRUHV�GH�FDGD�VLVWHPD��VHU£�TXH��VHJ¼Q�TXL«Q�\�FµPR�GHFODUH�OD�LQ�
YDOLGH]�GH�OD�QRUPD��HVWD�UHVXOWH�HOLPLQDGD�GHO�VLVWHPD�PLVPR�FRQ�HIHFWRV�
JHQHUDOHV�R�VROR�GHMDGD�GH�ODGR�HQ�VX�DSOLFDFLµQ�D�XQ�FDVR�FRQFUHWR�TXH�
VH�GLVFXWH��(VD�GLIHUHQFLD�VH�DSUHFLD��SRU�HMHPSOR�\�HQ�PDWHULD�GH�FRQWURO�
GH�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV��VHJ¼Q�TXH�HVWHPRV�DQWH�XQ�VLVWHPD�GH�
FRQWURO�FRQFHQWUDGR�R�GH�FRQWURO�GLIXVR�GH�FRQVWLWXFLRQDOLGDG��7DPEL«Q�
HV�DVXQWR�YDULDEOH��GH�VLVWHPD�D�VLVWHPD��HO�GH�OD�UHJXODFLµQ�GH�ORV�HIHFWRV�
TXH�OD�QRUPD�LQYDOLGDGD�R�SUHWHULGD�SXHGD�VXUWLU�SDUD�HO�SHULRGR�DQWHULRU�
D�GLFKD�GHFODUDFLµQ�R�SUHWHULFLµQ��

(O�WHPD�TXH�DTX¯�QRV�LQWHUHVD�HV�HO�GH�D�TX«�SRGHPRV�OODPDU�GHUHFKR��
D�TX«�QRUPDV�SRGHPRV�QRPEUDU�FRPR�MXU¯GLFDV��/R�TXH�HO�SRVLWLYLVPR�
SURSRQH�HV�TXH�OODPHPRV�MXU¯GLFDV�\�QRPEUHPRV�FRPR�SDUWH�GHO�GHUHFKR�
�GHO�VLVWHPD�MXU¯GLFR�GH�TXH�VH�WUDWH��D�DTXHOODV�QRUPDV�TXH��

L�� 7HQJDQ�OD�SUHVHQFLD�R�DVSHFWR�GH�WDOHV�SRU�KDEHU�VLGR�FUHDGDV�FRQ�E£VLFR�
FXPSOLPLHQWR�GH�ORV�UHTXLVLWRV�IRUPDOHV�\�SURFHGLPHQWDOHV�SXHVWRV�HQ�

�ܐ (Q�SDODEUDV�GH�*DUGQHU��VH�WUDWD�GH�OD�WHVLV�QXFOHDU�GHO�SRVLWLYLVPR���Q�DQ\�OHJDO�V\VWHP,ف�
ZKHWKHU�D�JLYHQ�QRUP�LV�OHJDOO\�YDOLG��DQG�KHQFH�ZKHWKHU�LW�IRUPV�SDUW�RI�WKH�ODZ�RI�WKDW�
V\VWHP��GHSHQGV�RQ�LWV�VRXUFHV��QRW�LWV�PHULWVق��-RKQ�*DUGQHUف��/HJDO�3RVLWLYLVPق��HQ�$LOHHQ�
.DYDQDJK�\�-RKQ�2EHUGLHN��HGV����$UJXLQJ�$ERXW�/DZ��/RQGUHV�\�1XHYD�<RUN��5RXWOHGJH��
������S��������

� 1R�VH�SLHUGD�GH�YLVWD�XQ�PDWL]�LPSRUWDQWH�UHVSHFWR�GH�ODV�TXH�DFDEDPRV�GH�OODPDU�FRQGL�
FLRQHV�VXVWDQFLDOHV��FRPR�GLFH�-RKQ�*DUGQHUف��WKH�YDOLGLW\�RI�OHJDO�QRUPV�FDQ�GHSHQG�RQ�
WKHLU�FRQWHQW�VR�ORQJ�DV�LW�GRHV�QRW�GHSHQG�RQ�WKH�PHULWV�RI�WKHLU�FRQWHQWق���,E¯G���S��������
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HO�VLVWHPD�\�VRFLDOPHQWH�UHFRQRFLGRV�FRPR�WDOHV�D�SDUWLU�GH�OD�HIHFWLYD�
YLJHQFLD�JHQHUDO�GH�GLFKR�VLVWHPD�

LL�� 1R�KD\DQ�VLGR� LQYDOLGDGDV��SULYDGDV�GH�VX�FRQGLFLµQ�GH�QRUPDV�GH�
HVH�VLVWHPD�SRU� ORV�µUJDQRV�SDUD�HOOR�FRPSHWHQWHV�\�FRQ�DUUHJOR�DO�
SURFHGLPLHQWR�SDUD�HVH�Q�HVWDEOHFLGR��

LLL�� 2�TXH�VXUWDQ�HIHFWRV�SRU�VHU�DSOLFDEOHV�D�KHFKRV�DFRQWHFLGRV�FRQ�DQ�
WHULRULGDG�D�HVD�GHFODUDFLµQ�GH�LQYDOLGH]��FRPR�VXFHGH��SRU�HMHPSOR��
FXDQGR�XQD�GHFODUDFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�WLHQH�HIHFWRV�H[�QXQF�
\�QR�H[�WXQF�

�4X«� FRQVHFXHQFLDV� WHQGU¯D� XQ� QRPEUDU� GLVWLQWR"�5HVSHFWR� GHܬ��
QRV�HQFRQWUDU¯DPRV�FRQ�TXH�ORV�VXMHWRV��ORV�FLXGDGDQRV��QR�VDEU¯DQ�FµPR�
GHQRPLQDU�XQD�QRUPD�TXH�SDUHFH�FODUDPHQWH�GHUHFKR�SRUTXH�WLHQH�ODV�
SURSLHGDGHV�IRUPDOHV�GH�XQD�QRUPD�MXU¯GLFD��GH�XQD�QRUPD�GH�HVH�VLVWHPD�
YLJHQWH��$QWH�OD�SUHJXQWD�TXH�XQ�FLXGDGDQR�VH�KLFLHUD�VREUH�VL�HVD�QRUPD�
HV�GHUHFKR�\�FRPR�WDO��PHUDPHQWH�HQ�FXDQWR�GHUHFKR��OR�REOLJD��WHQGU¯D�
TXH�UHVSRQGHU�TXH�SDUHFH�TXH�V¯�HV�GHUHFKR�SHUR�TXH�D�OR�PHMRU�QR�OR�HV�
\�TXH��SRU�WDQWR��PHMRU�QR�FDOLFDUOD�KDVWD�TXH�OOHJXH�XQD�GHFODUDFLµQ�

'U��-XDQ�$QWRQLR�*DUF¯D�$PDGR��FDWHGU£WLFR�GH�OD�8QLYHUVLGDG�GH�/HµQ��(VSD³D�
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SRVWHULRU�GHO�µUJDQR�GH�FRQWURO�FRPSHWHQWH��GHFODUDFLµQ�TXH�SXHGH�QR�
DFRQWHFHU�QXQFD��+DEU¯D�TXH�GHMDU�GH�OODPDU�GHUHFKR�D�OR�TXH�GHUHFKR�
SDUHFH�\�FRPR�WDO�VH�UHFRQRFH�JHQHUDOPHQWH�\�TXH��DGHP£V��QRV�YD�D�VHU�
DSOLFDGR�PLHQWUDV�QR�DFRQWH]FD��VL�HV�TXH�DFRQWHFH��VX�LQYDOLGDFLµQ��

(Q�OR�DQWHULRU�HV�LPSRUWDQWH�\�YD�LPSO¯FLWD�OD�GLIHUHQFLD�HQWUH�QRUPDV�
FRQ�DSDULHQFLD�GH�GHUHFKR��SHUR�TXH�SXHGHQ�DFDEDU�VLHQGR�QXODV��LQYDOL�
GDGDV�SRUTXH�QR�FXPSOHQ�FRQFUHWDPHQWH�DOJXQRV�GH�DTXHOORV�UHTXLVLWRV�\�
FRQGLFLRQHV�IRUPDOHV�R�VXVWDQFLDOHV��\�QRUPDV�TXH�QDGD�WLHQHQ�GH�DTXHOOD�
SUHWHQVLµQ�GH�MXULGLFLGDG��R�GH�DSDULHQFLD�GH�WDO��SRU�SURYHQLU�GH�IXHQWHV�
UDGLFDOPHQWH�LQLGµQHDV��VHJ¼Q�HVH�VLVWHPD�YLJHQWH���R�SRU�QR�KDEHU�VLGR�
FUHDGDV�QL�FRQ�HO�P£V�P¯QLPR�UHVSHWR�D�ODV�IRUPDV�\�ORV�SURFHGLPLHQWRV��
7DO�RFXUULU¯D��SRU�HMHPSOR��VL�HQ�HO�VLVWHPD�HVSD³RO�DOJXLHQ�VH�HPSH³DUD�
HQ�OODPDU�QRUPD�OHJDO�D�OD�VHQWDGD�SRU�XQ�FRQVHMR�GH�DQFLDQRV�PXQLFLSD�
OHV�R�SRU�ORV�SDUODPHQWDULRV��SHUR�UHXQLGRV�HQ�XQ�KRWHO�UXUDO�HQ�UXLGRVD�\�
GHVRUGHQDGD�DVDPEOHD��/R�PLVPR�WHQGU¯DPRV�VL�XQD�UHXQLµQ�GH�S£UURFRV�
FDVWHOODQRV��SRQJDPRV�SRU�FDVR��GHFLGLHUD�GHURJDU�GHWHUPLQDGD�QRUPD�GHO�
&µGLJR�&LYLO��0LHQWUDV�HO�VLVWHPD�HVW«�YLJHQWH�HQ�VXV�W«UPLQRV�IXQGDPHQWD�
OHV��QR�VH�UHFRQRFHU£�VRFLDOPHQWH�FRPR�GHUHFKR�QL�VHU£�GHQWUR�GH�«O�HIHFWLYD�
FRPR�WDO�QLQJXQD�GH�HVDV�TXH�VHU¯DQ�PXWDFLRQHV�E£VLFDV�GHO�PLVPR��<�VL�VH�
UHFRQRFLHUDQ��HO�VLVWHPD�KDEU¯D�FDPELDGR��KDEU¯D�DFRQWHFLGR�XQD�UHYROXFLµQ�

7DPEL«Q�LQWHUHVD�GLIHUHQFLDU�HQWUH�UHFRQRFLPLHQWR�VRFLDO�\�UHFRQR�
FLPLHQWR�W«FQLFR�HVSHFLDOL]DGR��6RFLDOPHQWH�YD�D�FRQWDU�FRPR�GHUHFKR�\�
YD�D�VHU�QRPEUDGR�DV¯�OR�TXH�WHQJD�OD�PHQFLRQDGD�DSDULHQFLD�P¯QLPD�GH�
MXULGLFLGDG��6RQ� ORV�H[SHUWRV�� FRQ�VX� VDEHU�HVSHFLDOL]DGR�\� VX�GRPLQLR�

ܑ� +DEODPRV�DTX¯�GH�IXHQWHV�HQ�HO�VHQWLGR�HQ�TXH��HQWUH�WDQWRV��\D�OR�KLFLHUD�%REELR�KDFH�
G«FDGDV�� �VRQف IXHQWHV� GHO� GHUHFKR� ORV� KHFKRV� R� ORV� DFWRV� D� ORV� TXH� XQ� GHWHUPLQDGR�
RUGHQDPLHQWR� MXU¯GLFR� DWULEX\H� LGRQHLGDG�R� FDSDFLGDG�SDUD� OD� SURGXFFLµQ�GH�QRUPDV�
MXU¯GLFDV���'HFLPRV�KHFKRV�R�DFWRV�VHJ¼Q�VL�VH�SUHVFLQGH�R�VH�LQFOX\H�HO�HOHPHQWR�VXE�
MHWLYRظ�FRQRFLPLHQWR�\�YROXQWDGط��SURSLR�GHO�REUDU�KXPDQR��HQ�ORV�IHQµPHQRV�D�TXH�HO�
GHUHFKR�VH�UHHUH��FRQ�UHVSHFWR�D�ORV�KHFKRV�GHFLPRV�LGRQHLGDG�FRQ�UHVSHFWR�D�ORV�DFWRV�
GHFLPRV�FDSDFLGDG�ق��1RUEHUWR�%REELR��(O�SRVLWLYLVPR�MXU¯GLFR��7UDG��GH�5��GH�$V¯V�\�$��
*UHSSL��0DGULG��'HEDWH��������S��������$³DGH��D�LPSRUWDQFLD�GHO�SUREOHPD�GH�ODV�IXHQWHV/ف�
GHO�GHUHFKR�FRQVLVWH�HQ�TXH�FRQ�«O�VH�SXHGH�GHWHUPLQDU�OD�SHUWHQHQFLD�GH�ODV�QRUPDV�TXH�
HQFRQWUDPRV�HQ�OD�SU£FWLFD�FRWLGLDQD�D�XQ�RUGHQDPLHQWR�MXU¯GLFR��HVDV�QRUPDV�SHUWHQHFHU£Q�
R�QR�D�XQ�RUGHQDPLHQWR�VHJ¼Q�GHULYHQ�R�QR�GH�DTXHOORV�KHFKRV�R�GH�DTXHOORV�DFWRV�D�ORV�
TXH�HO�SURSLR�RUGHQDPLHQWR�DWULEX\H�OD�SURGXFFLµQ�GH�VXV�QRUPDVق��,E¯G���S������3RU�RWUDف���
SDUWH��ORV�RUGHQDPLHQWRV�MXU¯GLFRV�TXH�KDQ�DOFDQ]DGR�XQD�FLHUWD�FRPSOHMLGDG�\�PDGXUH]��
FRPR�ORV�PRGHUQRV��HVWDEOHFHQ�SRU�V¯�PLVPRV�ODV�IXHQWHV�GHO�GHUHFKR��OR�TXH�VLJQLFD�TXH�
HVWDEOHFHQ�SRU�V¯�PLVPRV�ORV�FULWHULRV�GH�YDOLGH]�GH�VXV�SURSLDV�QRUPDVق��,E¯G���S�������
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PLQXFLRVR�GH�ORV�PHFDQLVPRV�LQWUDVLVWHP£WLFRV��ORV�TXH�SXHGHQ�DSUHFLDU�
TXH�XQD�QRUPD�DSDUHQWHPHQWH�MXU¯GLFD�SXHGH�PHUHFHU�OD�GHFODUDFLµQ�GH�
LQYDOLGH]�SRUTXH�HQ�HOOD�QR�VH�FXPSOD�XQR�GH�HVRV�DEXQGDQWHV�\�FRPSOHMRV�
UHTXLVLWRV�DWLQHQWHV�D�ORV�SURFHGLPLHQWRV�R�OD�DXVHQFLD�GH�LQFRPSDWLELOLGDG�
FRQ�RWUDV�QRUPDV�GHO�VLVWHPD��

(Q�FXDQWR�D��LL���GHMDU�GH�GHQRPLQDU�QRUPD�MXU¯GLFD�D�OD�TXH�KLSRW«WL�
FDPHQWH�SXHGH�VHU�XQ�G¯D�LQYDOLGDGD�R�LQDSOLFDGD�SRU�HO�µUJDQR�SHUWLQHQWH�\�
HQ�HO�PDUFR�GHO�SURFHGLPLHQWR�DO�HIHFWR�HVWDEOHFLGR�LPSOLFDU¯D��QXHYDPHQWH��
QR�OODPDU�GHUHFKR�D�OR�TXH�FRPR�WDO�VH�DSOLFD�SRU�ORV�µUJDQRV�GHO�VLVWHPD�
MXU¯GLFR�\�D�ORV�FLXGDGDQRV�\�ODV�LQVWLWXFLRQHV��HQ�DXVHQFLD�GH�WDO�GHFODUDFLµQ��
TXH�WDO�YH]�QXQFD�VH�G«��R�PLHQWUDV�QR�DFRQWH]FD��'HFLU�TXH�PL�FDVR�QR�KD�
VLGR�SRU�HO�MXH]�UHVXHOWR�FRQIRUPH�D�GHUHFKR��\D�TXH�VH�PH�DSOLFµ�XQD�QRU�
PD�TXH�QR�HV�MXU¯GLFD�SRUTXH�HVWLPR�R�HVWLPDQ�PXFKRV�TXH�PHUHFHU¯D�WDO�
LQYDOLGDFLµQ�VXSRQH�TXHGDUVH�VLQ�QRPEUH�SDUD�XQD�SDUWH�LPSRUWDQWH�GH�ODV�
QRUPDV�TXH�VRFLDOPHQWH�VRQ�YLVWDV�FRPR�MXU¯GLFDV�\�TXH�SRU�OD�$GPLQLVWUD�
FLµQ��ORV�WULEXQDOHV�\�ORV�SDUWLFXODUHV�FRWLGLDQDPHQWH�VH�FXPSOHQ�\�VH�KDFHQ�
YDOHU��6L�QR�HV�GHUHFKR���FµPR�OR�OODPDPRV"��3RU�TX«�QR�OODPDUOR�FRPR�OR�
OODPD�OD�JHQWH�\�FRPR�OR�FRQVLGHUDQ�HVRV�µUJDQRV�DSOLFDGRUHV"

(Q� OR�TXH� VH� UHHUH� D� �LLL�� HVWDPRV�HQ�XQD� WHVLWXUD� VLPLODU��6L�PH�
GLFHQ�TXH�OD�QRUPD�TXH�D�PL�FDVR�VH�DSOLFµ�HV�D�SDUWLU�GH�KR\��G¯D�GH�OD�
SXEOLFDFLµQ�GH�OD�VHQWHQFLD�GH�LQFRQVWLWXFLRQDOLGDG��QRUPD�LQY£OLGD�\�SRU�
WDQWR��QR�SDUWH�GHO�GHUHFKR�HVSD³RO��SHUR�TXH�SDUD�PL�FDVR��DQWHULRU�D�HVD�
GHFODUDFLµQ��VXUWH�SOHQRV�HIHFWRV���SRGU«�FRQJUXHQWHPHQWH�PDQWHQHU�TXH�
QR�VH�UHVROYLµ�HQ�GHUHFKR�\�FRQIRUPH�D�GHUHFKR�PL�DVXQWR�\�TXH�QR�IXH�
QXQFD�SDUWH�GHO�VLVWHPD�MXU¯GLFR�HVD�QRUPD�TXH�VH�PH�DSOLFµ"�'H�OD�QHFH�
VLGDG�GH�VHQWDU�DTX¯�GLVWLQFLRQHV�GD�EXHQD�FXHQWD�OD�GLIHUHQFLD�FRQFHSWXDO�
TXH�$OFKRXUUµQ�\�%XO\JLQ�WUD]DURQ�HQWUH�VLVWHPD�MXU¯GLFR�\�RUGHQDPLHQWR�
MXU¯GLFR��SHUR�UHS£UHVH�HQ�TXH�EDMR�VX�µSWLFD�SRVLWLYLVWD�HO�DSHOOLGRف�MXU¯�
GLFRق�OR�OOHYDQ�DPEDV�FDWHJRU¯DV��

5HJUHVHPRV�D�DTXHOODV�FRPSDUDFLRQHV�TXH�KDF¯DPRV�FRQ� OR�TXH�VH�
SXHGH�GHQRPLQDU�FXFKLOOR��3RU�XQ�ODGR��GHF¯DPRV�TXH�SRGHPRV�WRSDUQRV�
FRQ�FDVRV�HQ�ORV�TXH�GXGHPRV�GH�VL�D�XQ�REMHWR�HV�PHMRU�\�P£V�SURSLR�
OODPDUOR�FXFKLOOR�R�ED\RQHWD��SX³DO�R�QDYDMD��(VWH�WLSR�GH�GXGDV�VRQ�UH�
OHYDQWHV�FXDQGR�KDEODPRV�GH�GHUHFKR�\�VLVWHPDV�MXU¯GLFRV��SHUR�HQ�GRV�
DVSHFWRV�GLVWLQWRV��TXH�QR�GHEHQ�FRQIXQGLUVH��DXQTXH�HVW«Q�UHODFLRQDGRV��
8QD�FRVD�HV�SUHJXQWDUVH�VL�XQD�QRUPD�HV�MXU¯GLFD�R�QR��VL�SHUWHQHFH�R�QR�
DO�FRƎXQWR�GH�WDOHV�TXH�OODPDPRV�VLVWHPD�MXU¯GLFR��\�RWUD�HV�SODQWHDUVH�
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TX«�TXLHUH�GHFLU�OD�SDODEUD�R�H[SUHVLµQق]ف��SUHVHQWH�HQ�OD�QRUPD�1�GH�
GLFKR�VLVWHPD��

3DUD�OD�UHVROXFLµQ�GHO�SULPHU�WLSR�GH�GXGDV�ORV�VLVWHPDV�MXU¯GLFRV�HVWD�
EOHFHQ�ORV�DOXGLGRV�UHTXLVLWRV�IRUPDOHV�\�VXVWDQFLDOHV�\�GLVSRQHQ�ORV�µUJDQRV�
FRPSHWHQWHV�SDUD��HQ�HO�PDUFR�GHO�SURFHVR�FRUUHVSRQGLHQWH��HIHFWXDU�OD�
GHFODUDFLµQ�GLULPHQWH��HQ�OD�LGHD�GH�TXH�OD�QRUPD�FRQ�P¯QLPD�DSDULHQFLD�
GH�MXU¯GLFD�VH�FRQVLGHUDU£�GHUHFKR�\�VH�DSOLFDU£�FRPR�WDO�PLHQWUDV�GLFKD�
GHFODUDFLµQ�QR� WHQJD� OXJDU��GHSHQGLHQGR� WDPEL«Q�GH�HVD� UHJXODFLµQ� OD�
UHWURDFWLYLGDG�R�QR�GH�ORV�HIHFWRV�GH�GLFKD�GHFODUDFLµQ��

(Q�ODV�FXHVWLRQHV�GHO�VHJXQGR�WLSR�QR�HVW£�HQ�OL]D�OD�MXULGLFLGDG�GH�OD�
QRUPD��VLQR�VX�DOFDQFH�\�HIHFWRV�SDUD�WDOHV�R�FXDOHV�KHFKRV��$K¯�ORV�SUREOHPDV�
VRQ�HVWULFWDPHQWH�GH�LQWHUSUHWDFLµQ�\�OR�TXH�HO�VLVWHPD�MD�HV�TXL«Q�WLHQH�
OD�¼OWLPD�SDODEUD�R�OD�SDODEUD�GHFLVLYD�D�OD�KRUD�GH�SUHFLVDU�HO�VLJQLFDGR�
GH�ODV�H[SUHVLRQHV�QRUPDWLYDV�SDUD�ORV�FDVRV�TXH�EDMR�ODV�QRUPDV�KD\DQ�GH�
HƎXLFLDUVH�\�UHVROYHUVH��(O�SURSLR�VLVWHPD�MXU¯GLFR�GD�SDXWDV�PXFKDV�YHFHV�
VREUH�FµPR�R�FRQ�TX«�FULWHULRV�SXHGHQ�R�GHEHQ�LQWHUSUHWDUVH�VXV�QRUPDV��
\�VLHPSUH�MD�TXL«Q�SXHGH�KDFHU�OD�LQWHUSUHWDFLµQ�¼OWLPD�\�GHWHUPLQDQWH��
OD�TXH�YD\D�D�PLVD��SRU�DV¯�GHFLU��\�]DƎH�HQ�W«UPLQRV�SU£FWLFR�MXU¯GLFRV�OD�
FXHVWLµQ��VHD�SDUD�HO�FDVR�FRQFUHWR��VHD�SDUD�FDVRV�IXWXURV�

7HQHPRV��SXHV��TXH�OD�GLIHUHQFLD�HQWUH�OD�GLVSXWD�TXH�HQ�XQ�JUXSR�
GH�LQGLYLGXRV�SXHGH�VXUJLU�VREUH�VL�XQ�GHWHUPLQDGR�REMHWR�GHEH�FRQWDU�
R�QR�FRPR�XQ�FXFKLOOR�\�OD�TXH�DSDUHFH�VREUH�VL�XQD�GHWHUPLQDGD�QRUPD�
HV�R�QR�MXU¯GLFD�UDGLFD�HQ�TXH�SDUD�HVWD�¼OWLPD�HO�VLVWHPD�MXU¯GLFR�SUHY«�
PHFDQLVPRV�GHFLVRULRV�TXH�GLFWDPLQDQ�FRQ�DXWRULGDG��FRQ�OD�DXWRULGDG�
TXH�HO�SURSLR�VLVWHPD�OHV�RWRUJD��3RGU£�XQ�VXMHWR�VHJXLU�FRQYHQFLGR�GH�
TXH�HVD�QRUPD�TXH�VH�GLFH�TXH�HV�MXU¯GLFD�QR�PHUHFH�OD�FRQVLGHUDFLµQ�GH�
WDO��SHUR�SDUD�HO�VLVWHPD�OR�VHU£�PLHQWUDV�QR�VH�GHFODUH�VX�LQYDOLGH]�R��P£V�
UDGLFDOPHQWH��FXDQGR�SRVLWLYDPHQWH�VX�YDOLGH]�KD\D�VLGR�UDWLFDGD��

&RQ�HVWR�¼OWLPR�DUULEDPRV�D�XQ�DVSHFWR�PX\�LPSRUWDQWH�SDUD�QXHV�
WUR�DVXQWR��HO�GH�VL�WLHQH�VHQWLGR�\�UHVXOWD�P¯QLPDPHQWH�IXQFLRQDO��HQ�
W«UPLQRV�SU£FWLFRV�\�RSHUDWLYRV��TXH�XQ�VXMHWR�R�XQ�JUXSR�GH�LQGLYLGXRV�
VH�HPSHFLQH�HQ�QR�OODPDU�GHUHFKR�R�QR�FDOLFDU�FRPR�MXU¯GLFDV�DTXHOODV�
QRUPDV�TXH�SDUD�HO�SURSLR�VLVWHPD�OR�VRQ�\�TXH�VRFLDOPHQWH�VH�LPSRQHQ�
\�WLHQHQ�YLJHQFLD�\�VRQ�DSOLFDGDV�HQ�FXDQWR�TXH�WDOHV��6HU£�DOJR�SDUHFLGR�
D�VL�DOJXLHQ�VH�HPSHFLQD�HQ�TXH�QR�VH�GHQRPLQH�FXFKLOOR�D�XQ�REMHWR�TXH�
SDUD�OD�JHQHUDOLGDG�OR�HV�VLQ�GXGD��\�TXH�WDO�HPSH³R�UHVSRQGD�D�TXH�DOJR�
KD\�HQ�HVH�FRQFUHWR�FXFKLOOR�TXH�D�HVD�SHUVRQD�QR� OH�DJUDGD�R�SRUTXH�
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SRVHH�XQD�SURSLHGDG�TXH�HQ�VX�RSLQLµQ�SDUWLFXODU�QR�OR�KDFH�PHUHFHGRU�
GH�VHU�XQ�YHUGDGHUR�FXFKLOOR��FRPR�SXHGD�VHU�OD�GH�QR�HVWDU�ELHQ�DODGR�
\�QR�VHUYLU�SDUD�FRUWDU�FRQ�FRPRGLGDG��

5HFRUGHPRV�TXH�GHO� FXFKLOOR�GHF¯DPRV�TXH�DOJXLHQ�SXHGH�HVWLPDU�
TXH�HV�XVDGR�SDUD�XQ�FRPHWLGR�TXH�QR�OH�HV�SURSLR�R�SDUD�HO�TXH�QR�HV�
LQVWUXPHQWR�DGHFXDGR��FRPR�WDODU�XQ�£UERO�GH�PX\�JUXHVR�WURQFR��R�TXH�
VH�XWLOL]D�FRQ�QHV�PRUDOPHQWH�UHSUREDEOHV��FRPR�DVHVLQDU�D�DOJXLHQ��1RV�
SODQWH£EDPRV�VL�HVDV�VHU¯DQ�UD]RQHV�DSWDV�SDUD�MXVWLFDU�TXH�D�HVH�FXFKLOOR�
GHMDUD�GH�OODP£UVHOR�FXFKLOOR�\�VH�OR�GHQRPLQDUD��SRU�HMHPSOR��QR�FXFKLOOR��
SXUR�PHWDO�FRQ�PDQJR�R�FXFKLOOR�TXH�SRU�DEHUUDQWH�GHMD�GH�VHU�WDO��3DUHFH�
TXH�QR���<�TX«�VXFHGH�HQ�HO�FDVR�GHO�GHUHFKR��GH�ODV�QRUPDV�MXU¯GLFDV"�
�'HMDQ�GH�VHU�MXU¯GLFDV�HVDV�QRUPDV�FXDQGR�QR�VH�HPSOHDQ�SDUD�ORV�QHV�
DSURSLDGRV�D�VX�QDWXUDOH]D�R�FXDQGR�VH�SRQHQ�DO�VHUYLFLR�GHO�PDO�PRUDO��
GH�OD�LQPRUDOLGDG"

1R�LQWHUHVDQ�DTX¯�WDQWR�ODV�FRQVLGHUDFLRQHV�VREUH�ODV�IXQFLRQHV�GHO�
GHUHFKR��VHDQ�ODV�IXQFLRQHV�SRVLEOHV��VHDQ�ODV�TXH�GHPDQGD�XQ�GHWHUPLQDGR�
PRGHOR�GH�&RQVWLWXFLµQ�\�GH�(VWDGR��VLQR�VL�OD�LQVXFLHQWH�VDWLVIDFFLµQ�GH�
ODV�IXQFLRQHV�TXH�VH�OH�DVLJQHQ�R�HO�XVR�GH�VXV�QRUPDV�SDUD�REMHWLYRV�TXH�
VH�HQWLHQGHQ�SDUD�HO�GHUHFKR�LQDGHFXDGRV�SULYDQ�D�ODV�UHVSHFWLYDV�QRUPDV�
GH�OD�FXDOLGDG�GH�MXU¯GLFDV�\�DO�UHVSHFWLYR�VLVWHPD�GH�VX�FDWDORJDFLµQ�SRVLEOH�
FRPR�GHUHFKR��FRPR�VLVWHPD�MXU¯GLFR��6L�DUPDPRV�TXH�XQ�GHUHFKR�TXH�QR�
FXPSOD�WDOHV�R�FXDOHV�IXQFLRQHV�FRQFUHWDV�GHMD�GH�VHU�WDO��WHQGU¯DPRV�TXH�
UHFRQRFHU�TXH�OR�TXH�JHQHUDOPHQWH�VH�HQWLHQGH�FRPR�GHUHFKR�GH�PXFKRV�
SD¯VHV�R�(VWDGRV�QR�HV�YHUGDGHUR�GHUHFKR��VLQR�RWUD�FRVD��'HEHU¯DPRV��
HQWRQFHV��SRQHUQRV�GH�DFXHUGR�HQ�HO�QRPEUH�GH�HVD�RWUD�FRVD��VHD�GLFKR�
QRPEUH�HO�GH�IXHU]D�EUXWD��DUELWUDULHGDG��GRPLQDFLµQ�DMXU¯GLFD�R�HO�TXH�
VH�TXLHUD��\��DO�WLHPSR��KDEU¯D�TXH�SODQWHDUVH�XQD�HVWUDWHJLD�SDUD�TXH�OD�
JHQWH��WDQWR�GHO�SURSLR�SD¯V�FRPR�GH�ORV�RWURV��GHMDUD�GH�OODPDUف�GHUH�
FKRق�GH�HVH�(VWDGR�D�ODV�QRUPDV�TXH�QR�VRQ�MXU¯GLFDV�SRU�FDUHFHU�GH�HVD�
IXQFLµQ�GHQLWRULD�GH�OR�MXU¯GLFR��8QD�TXLPHUD��WDQWR�OLQJ¾¯VWLFD�FRPR�
SU£FWLFD�R�FRPXQLFDWLYD��7HQGU¯DPRV�TXH�WHUPLQDU�SRU�XVDU�FLUFXQORTXLRV�
R�H[SUHVLRQHV�GHO�WLSRف�ODV�QRUPDV�GH�HVH�(VWDGR�(�TXH�SDUHFHQ�GHUHFKR�
SHUR�QR�OR�VRQ�HQ�PRGR�DOJXQR�R�TXH�QR�OR�VRQ�GHO�WRGRق��&RQIXVR�\�
SRFR�SU£FWLFR�SURFHGHU��VLQ�GXGD��2�LQFXUULU�HQ�FRQWUDGLFFLRQHV�H[SUHVLYDV�
\�SUDJP£WLFDV�FRPR�OD�GH�GHFLU�TXHف�HO�GHUHFKR�GH�(�QR�HV�GHUHFKR��6قL�
QR�HV�GHUHFKR�HVH�GHUHFKR���SRU�TX«�SDUWLPRV�GH�OODPDU�GHUHFKR�D�OR�TXH�
OXHJR�PDQWHQHPRV�TXH�QR�HV�WDO"
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8Q�GHUHFKR�TXH�QR�VH�HPSOHH�SDUD�OR�TXH�VHDQ�R�QRV�SDUH]FDQ�VXV�
IXQFLRQHV�SURSLDV�\�YLDEOHV�HV�FRPR�DTXHO�FXFKLOOR�TXH�XWLOL]£EDPRV�SDUD�
WDODU�HQ�JUDQ�£UERO��QR�GHMD�GH�VHU�FXFKLOOR�DXQTXH�VX�XVXDULR�VHD�QHFLR��

(Q�OD�WHRU¯D�GHO�GHUHFKR�GHO�VLJOR��KD�KDELGR�DOJ¼Q�GHEDWH�PX\�LQ�
WHUHVDQWH�VREUH�RWUR�DVSHFWR�LQVWUXPHQWDO�R�SU£FWLFR�GHO�GHUHFKR��HO�GH�VL�
HVWH�SXHGH�OOHJDU�D�DXWRVDERWHDUVH�SRU�UD]µQ�GHO�WRUSH�R�LQDGHFXDGR�PRGR�
HQ�TXH�GLVSRQJD�VX�SURSLR�IXQFLRQDPLHQWR��,JXDO�TXH�GH�XQ�FXFKLOOR�H[�
WUDRUGLQDULDPHQWH�PHOODGR�R�PX\�URWR�SRGHPRV�HPSH]DU�D�SUHJXQWDUQRV�
FX£QGR�GHMD�GH�VHU�XQ�FXFKLOOR�R��DO�PHQRV��XQ�FXFKLOOR�TXH�YDOJD�SDUD�
FXDOTXLHUD�GH�ODV�FRVDV�TXH�FRQ�ORV�FXFKLOORV�SURSLDPHQWH�VH�KDFHQ��FDEH�
TXH�QRV�LQWHUURJXHPRV�VREUH�HQ�TX«�PRPHQWR�DSUR[LPDGR�XQ�VLVWHPD�
MXU¯GLFR�VH�DXWRRUJDQL]D�GH�WDO�PDQHUD�LQDGHFXDGD�R�WLHQH�XQRV�FDUDFWHUHV�
TXH�KDFHQ�LQYLDEOH�VX�SURSLD�RSHUDWLYLGDG�HIHFWLYD��

'RV�VRQ�HQ�HVWH�SXQWR�ODV�FXHVWLRQHV�D�ODV�TXH�PHUHFH�OD�SHQD�DOXGLU��
DXQTXH�VHD�QDGD�P£V�TXH�GH�SDVDGD��8QD��OD�GLVFXVLµQ�VREUH�ODV�UHODFLRQHV�
HQWUH�HFDFLD�\�MXULGLFLGDG�R�FRQGLFLµQ�GH�GHUHFKR�GH�XQ�VLVWHPD�GH�QRUPDV��
.HOVHQ�\�(KUOLFK��SRU�HMHPSOR��VH�HQHQWDEDQ�D�SURSµVLWR�GH�HVH�WHPD�\�
WXYR�HO�PX\�QRUPDWLYLVWD�.HOVHQ�TXH�KDFHU�GHWHUPLQDGDV�FRQFHVLRQHV�DO�
FRQGLFLRQDPLHQWR�I£FWLFR�GH�OD�MXULGLFLGDG��

(O�RWUR�GHEDWH�V¯�YHUVD�VREUH�VL�XQ�VLVWHPD�MXU¯GLFR�SXHGH�DXWRVDERWHDUVH�
\�YROYHUVH�LQRSHUDQWH�SRU�PRWLYR�GH�VXV�FRQWHQLGRV�\�PRGR�GH�RUJDQL]D�
FLµQ��$�WDO�FXHVWLµQ�SDUHFH�TXH�HVW£Q�DOXGLHQGR�)XOOHU�R�+DUW��DXQ�FRQ�
VXV�QRWDEOHV�GLIHUHQFLDV��FXDQGR�HO�SULPHUR�KDEOD�GH�OD�PRUDOLGDG�LQWHUQD�
GHO�GHUHFKR�R�HO�VHJXQGR�GHO�FRQWHQLGR�P¯QLPR�GH�GHUHFKR�QDWXUDO��H[�
SUHVLRQHV�DPEDV�SRFR�DIRUWXQDGDV��SXHV�QR�TXLHUHQ�WDQWR�GHFLU�TXH�XQ�
GHUHFKR��SDUD�VREUHYLYLU�FRPR�WDO��WHQJD�TXH�DGHFXDUVH�P¯QLPDPHQWH�D�
DOJXQD�PRUDO�PDWHULDO�X�REMHWLYD��FXDQWR�D�TXH�VH�GHVDFWLYDU¯D�D�V¯�PLVPR�
XQ�GHUHFKR�FX\DV�QRUPDV�IXHUDQ�WRGDV�UHWURDFWLYDV��R�FDPELDUDQ�FDGD�G¯D��
R�FDUHFLHUDQ�WRGDV�GH�VDQFLRQHV�SDUD�VX�LQFXPSOLPLHQWR��HWF����R��SRGU¯D�
D³DGLUVH��GHVDUUROODQGR�RWUR�DVSHFWR�GH�OD�WHRU¯D�GH�ODV�QRUPDV�GH�+DUW��
TXH�QR�WXYLHUD�QRUPDV�GH�FDPELR�\�QRUPDV�GH�DGMXGLFDFLµQ�

�ܒ �DEH�GLVWLQJXLU�HQWUH�GRV�WLSRV�GH�H[LJHQFLDV�PRUDOHV�TXH�SXHGHQ�HVWDU�HQ�XQD�UHODFLµQ&ف
QHFHVDULD�FRQ�HO�VLVWHPD�MXU¯GLFR��IRUPDOHV�\�PDWHULDOHV��8Q�HMHPSOR�GH�XQD�WHRU¯D�TXH�
VRVWLHQH�XQD�FRQH[LµQ�QHFHVDULD�HQWUH�FULWHULRV�PRUDOHV�IRUPDOHV�\�HO�VLVWHPD�MXU¯GLFR�HV�OD�GH�
)XOOHU�VREUH�OD�PRUDOLGDG�LQWHUQD�GHO�GHUHFKR��LQWHUQDO�PRUDOLW\�RI�ODZ���$TX¯�LQFOX\H�)XOOHU�
ORV�SULQFLSLRV�GHO�(VWDGR�GH�GHUHFKR��OHJDOLW\��WDOHV�FRPR�OD�JHQHUDOLGDG�GH�OD�OH\��JHQHUDOLW\�
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3HUR�DOUHGHGRU�GH�HVWRV�DVXQWRV�DQWHULRUHV�QR�VXHOH�JLUDU�OD�SRO«PLFD�
HQWUH�SRVLWLYLVWDV�\�DQWLSRVLWLYLVWDV��VLQR�TXH�YHUVD�P£V�TXH�QDGD�VREUH�VL�HO�
XVR�LQPRUDO�GHO�GHUHFKR�SULYD�D�ODV�FRUUHVSRQGLHQWHV�QRUPDV�GH�HVH�FDU£FWHU�
GH�GHUHFKR��5HFRUGHPRV�TXH�DTX¯�OD�FRPSDUDFLµQ�HUD�FRQ�HO�SUREOHPD�GH�VL�
HO�FXFKLOOR�TXH�VH�XWLOL]D�SDUD�DVHVLQDU�VLJXH�VLHQGR�R�QR�XQ�FXFKLOOR��1RV�
H[WUD³DU¯D�TXH�DOJXLHQ�GHIHQGLHUD�TXH�GHVGH�HO�PRPHQWR�HQ�TXH�HVH�REMHWR��
HO�FXFKLOOR��VH�XVD�FRQ�SURSµVLWRV�GH�DVHVLQDWR�GHMD�GH�VHU�XQ�FXFKLOOR��TXH�
VH�DUPDUD�DOJR�DV¯�FRPR�TXHف�HVWH�FXFKLOOR�\D�QR�HV�XQ�FXFKLOOR��VLQR�XQ�
PHWDO�DVHVLQRق��/DV�UD]RQHV�SDUD�QHJDUOH�DO�REMHWR�OD�FRQGLFLµQ�GH�FXFKLOOR�
SURYHQGU¯DQ�GH�OD�LQPRUDOLGDG�GH�VX�XVR��1R�SRGU¯DPRV��SXHV�\�VHJ¼Q�HVD�
SRVWXUD��SURFODPDU�QXQFD�TXH�HO�DVHVLQDWR�VH�FRPHWLµ�FRQ�XQ�FXFKLOOR��\�KD�
EU¯D�TXH�GHFLU�TXH�HO�DVHVLQDWR�VH�SHUSHWUµ�FRQ�OR�TXH�D�FXDOTXLHUD�OH�SDUHFHU£�
XQ�FXFKLOOR��SHUR�TXH�QR�OR�HV��SXHV�D�ORV�FXFKLOORV�OHV�HV�RQWROµJLFDPHQWH�
LQPDQHQWH�TXH�QR�SXHGHQ�VHU�HPSOHDGRV�SDUD�DVHVLQDU��

(VD�FRQIXVLµQ�HQWUH�OD�FRVD�\�ORV�MXLFLRV�PRUDOHV�VREUH�VX�XWLOL]DFLµQ�HV�
OD�TXH�YLHQH�D�FXHVWLRQDU�HO�SRVLWLYLVPR��VLPSOHPHQWH�HVR��3HUR�D�QXHVWUD�
FRPSDUDFLµQ�VH�SRGU¯D�TXL]£�REMHWDU�TXH�PH]FOD�HO�REMHWR�H[WHUQR�FRQ�ODV�LQ�
WHQFLRQHV�R�SU£FWLFDV�GH�VX�XVXDULR�\�TXH�QR�YD�SRU�HVH�FDPLQR�OD�YLQFXODFLµQ�
LQPDQHQWH�HQWUH�GHUHFKR�\�PRUDO��TXH�OD�DQDORJ¯D�SRGU¯D�VHU�SHUWLQHQWH�VL�VH�
GLHUD�FRQ�XQD�QRUPD�\�VX�XVR�WRUWLFHUR�R�PDO�LQWHQFLRQDGR��(V�GHFLU��TXH�HO�
OLJDPHQ�HQWUH�QRUPDV�MXU¯GLFDV�\�PRUDO�VH�DSOLFD�UHVSHFWR�GH�ODV�SURSLHGDGHV�
GHQLWRULDV�GH�ODV�QRUPDV�MXU¯GLFDV��([SOLTXHPRV�HVWR�XQ�SRFR�PHMRU�

&DEU¯D�OD�FRPSDUDFLµQ��VH�REMHWDU£��VL�HQWUH�ODV�SURSLHGDGHV�GHQLWRULDV�
GHO�FXFKLOOR�KXELHUD�XQD�GH�FDU£FWHU�PRUDO��3XHV�OR�TXH�HO�DQWLSRVLWLYLVPR�
KDFH�HV�D³DGLU�XQD�SURSLHGDG�PRUDO�FRQVWLWXWLYD�\�GHQLWRULD�DOف�REMHWRق�
QRUPD�MXU¯GLFD��3DUD�ORV�DQWLSRVLWLYLVWDV��HQWUH�HVDV�SURSLHGDGHV�FRQVWLWX�
WLYDV�\�GHQLWRULDV�GHOف�REMHWRق�QRUPD�MXU¯GLFD�HVW£�OD�GH�TXH�VX�FRQWHQLGR�
QR�SXHGH�VHU�LQPRUDO��R�IXHUWHPHQWH�LQPRUDO��(Q�FRQVHFXHQFLD��OD�QRUPD�
MXU¯GLFD�R�HO�REMHWR�TXH�HQ�SULQFLSLR�SDUH]FD�WDO�QR�VHU£�HQ�YHUGDG�QRUPD�
MXU¯GLFD�VL�FDUHFH�GH�HVD�SURSLHGDG��VL�QR�FXPSOH�GLFKD�FRQGLFLµQ�

RI�ODZ���OD�SXEOLFLGDG��SURPXOJDWLRQ��\�OD�SURKLELFLµQ�GH�OD�UHWURDFWLYLGDG��UHWURDFWLYH�ODZV���
(Q�FDPELR��VH�WUDWD�GH�OD�FRQH[LµQ�HQWUH�FULWHULRV�PRUDOHV�PDWHULDOHV�\�HO�VLVWHPD�MXU¯GLFR�
FXDQGR�2WLHG�+¸H�DUPD�TXH� VLVWHPDV�QRUPDWLYRV�TXH�QR� VDWLVIDFHQ�GHWHUPLQDGRV�
FULWHULRV�IXQGDPHQWDOHV�GH�OD�MXVWLFLD�QR�VRQ�µUGHQHV�MXU¯GLFRVق��5REHUW$OH[\��(O�FRQFHSWR�
\�OD�YDOLGH]�GHO�GHUHFKR��7UDG��GH�-RUJH�0��6H³D��%DUFHORQD��*HGLVD��������SS���������
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7UDEDMHPRV�FRQ�RWUR�HMHPSOR��/RV�FXUDV�GH�PL�FROHJLR�VRO¯DQ�FRQWDUQRV�
TXH�OD�SU£FWLFD�VH[XDO�VLQ�DPRU�QR�HV�SURSLDPHQWH�VH[R��VLQR�PHUD�JHQL�
WDOLGDG��1R�DGPLW¯DQ�TXH�SXGLHUD�GDUVH�YHUGDGHUR�VH[R�VLQ�DPRU��DXQTXH�
DPRU�VLQ�VH[R�V¯�FDE¯D�\�KDVWD�HUD�HQ�PXFKRV�FDVRV�OR�P£V�UHFRPHQGDEOH��
6LPLODUPHQWH��ORV�DQWLSRVLWLYLVWDV�SURFODPDQ�TXH�QR�SXHGH�KDEHU�GHUHFKR�VLQ�
XQ�P¯QLPR�GH�PRUDOLGDG��DXQTXH�V¯�H[LVWH�OD�PRUDO�VLQ�MXULGLFLGDG��2�VHD��
TXH�XQD�QRUPD�MXU¯GLFD�GHMD�GH�VHU�MXU¯GLFD�VL�HV�LQPRUDO��SHUR�XQD�QRUPD�
PRUDO�QR�GHMD�GH�VHU�PRUDO�VL�UHVXOWD�DQWõXU¯GLFD��HVWR�HV��GH�FRQWHQLGR�
RSXHVWR�DO�GHUHFKR��D�DOJXQD�QRUPD�MXU¯GLFD��/D�PRUDOLGDG��R�XQD�PRUDOLGDG�
P¯QLPD��HV�FRQGLFLµQ�GHQLWRULD�GH�OR�MXU¯GLFR��SHUR�OD�MXULGLFLGDG�QR�HV�
FRQGLFLµQ�GHQLWRULD�GH�OR�PRUDO��'H�HVD�IRUPD��OR�TXH�HO�DQWLSRVLWLYLVPR�
SURSXJQD�HV�XQD�VXSHULRU�MHUDUTX¯D�GH�OD�PRUDO�VREUH�HO�GHUHFKR��\D�TXH�
DTXHOOD�SXHGH�FRQGLFLRQDU�ORV�FRQWHQLGRV�GH�HVWH��SHUR�QR�D�OD�LQYHUVD��

/DV�YDULDQWHV�GH�ODV�GRFWULQDV�DQWLSRVLWLYLVWDV�VH�GHULYDQ�GHO�WLSR�GH�
QDWXUDOH]D�X�RQWRORJ¯D�TXH�DWULEX\DQ�D�HVD�PRUDO�TXH�SRQHQ�FRPR�FRQGL�
FLµQ�GH�OR�MXU¯GLFR��3DUD�HO�LXVQDWXUDOLVPR�WHROµJLFR�HUD�OD�PRUDO�FULVWLDQD��
EDMR�OD�IRUPD�GH�OH\�HWHUQD�\�VX�UHHMR�HQ�OD�OH\�QDWXUDO��JUDEDGD�SRU�'LRV�
HQ�OD�QDWXUDOH]D�KXPDQD��3DUD�HO�LXVQDWXUDOLVPR�UDFLRQDOLVWD�VH�WUDWDED�
GH�ODV�SDXWDV�PRUDOHV��LQVHUWDVف�QDWXUDOPHQWHق�HQ�OD�QDWXUDOH]D�KXPDQD��
SDUWH�FRQVWLWXWLYD�GH�HVD�QDWXUDOH]D�KXPDQD�\�FRJQRVFLEOH�PHGLDQWH�OD�
UD]µQ��3DUD�HO�LXVPRUDOLVPR�QR�LXVQDWXUDOLVWD�R�ELHQ�VH�WUDWD�GH�XQD�PRUDO�
REMHWLYD��HQ�V¯�VXEVLVWHQWH�\�FRJQRVFLEOH�PHGLDQWH�OD�LQWXLFLµQ�R�XQD�UH�
H[LµQ�«WLFD�PHWµGLFDPHQWH�JXLDGD��R�ELHQ�GH�DOJ¼Q�WLSR�GH�PRUDO�VRFLDO�
SRVLWLYD�FRP¼Q�D�WRGRV�ORV�SXHEORV�HQ�XQ�PRPHQWR�KLVWµULFR�GDGR��WDO�
HUD�OD�SRVWXUD�GH�5DGEUXFK�R�GHO�OODPDGR�GHUHFKR�QDWXUDO�GH�FRQWHQLGR�
YDULDEOH��R�GH�OD�PRUDO�VRFLDOPHQWH�YLJHQWH�HQ�HO�(VWDGR�R�JUXSR�KXPDQR�
HQ�HO�TXH�VXUJH�XQ�VLVWHPD�MXU¯GLFR��PRUDO�TXH�GD�VX�VHQWLGR�¼OWLPR�DO�
UHVSHFWLYR�VLVWHPD�MXU¯GLFR��OR�FRPSOHPHQWD�\��HQ�VX�FDVR��OR�FRUULJH�R�
FRQGLFLRQD� �'ZRUNLQ���(O�QHRFRQVWLWXFLRQDOLVPR� YD�XQ�SDVR�P£V� DOO£�
\��SUHVXSRQLHQGR�R�ELHQ�HO�WLSR�GH�PRUDO�D�TXH�VH�UHHUHQ�'ZRUNLQ�R�
5DGEUXFK��R�ELHQ�DOJ¼Q�J«QHUR�GH�PRUDO�REMHWLYD�FRPR�OD�TXH�OD�DOHPD�
QD�-XULVSUXGHQFLD�GH�9DORUHV�SRQ¯D�HQ�OD�EDVH�GH�ORV�VLVWHPDV�MXU¯GLFRV��
LQVLVWH�HQ�TXH�HVD�PRUDO�HVW£�SUHVHQWH�FRPR�VXVWDQFLD�R�HVHQFLD�¼OWLPD�
GH�ODV�FRQVWLWXFLRQHV�YLJHQWHV��

6HD�FRPR�VHD��HO�HOHPHQWR�FRP¼Q�\�FDUDFWHU¯VWLFR�HV�HVH�GH�FRORFDU�XQ�
FRPSRQHQWH�GH�PRUDOLGDG�FRPR�FRQGLFLµQ�GHQLWRULD�GHO�GHUHFKR��3RU�
FRQVLJXLHQWH��SDUD�HO�DQWLSRVLWLYLVPR�QR�VHU£Q�SDUWH�GHO�GHUHFKR��QR�VHU£Q�
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FRQ�SURSLHGDG�MXU¯GLFDV��ODV�QRUPDV�GH�FRQWHQLGR�LQPRUDO�R�IXHUWHPHQWH�
LQPRUDO�\�QR�VH�GHEHQ�DSOLFDU�ODV�QRUPDV�MXU¯GLFDV�TXH��DXQ�QR�VLHQGR�HQ�
VX�FRQWHQLGR�DEVWUDFWR�LQPRUDOHV��FRQGX]FDQ�HQ�HO�FDVR�FRQFUHWR�TXH�VH�
HƎXLFLH�D�XQD�VROXFLµQ�LQFRPSDWLEOH�FRQ�OD�PRUDOLGDG�GH�UHIHUHQFLD��

2.  Las dos notas con que el positivismo 
 caracteriza el derecho

(O�SRVLWLYLVPR�MXU¯GLFR�HV�XQD�PDQHUD�GH�QRPEUDU��HV�XQD�RSFLµQ�VREUH�
TX«�HV�IXQFLRQDO�\�FRPXQLFDWLYDPHQWH�P£V�UD]RQDEOH�OODPDU�GHUHFKR��6X�
UD]µQ�IXQGDPHQWDO�HV�TXH�QR�VH�GHEH�FRQIXQGLU�OD�GHQRPLQDFLµQ�VRFLDO�
PHQWH�HVWDEOHFLGD�VREUH�OR�TXH�FXHQWD�FRPR�GHUHFKR�FRQ�ODV�SUHWHQVLRQHV�
TXH�VH�WHQJDQ�VREUH�FµPR�GHEHU¯D�VHU�R�FµPR�GHEHU¯D�XVDUVH�\�SDUD�TX«�HO�
GHUHFKR��(V��SXHV��DQWHV�TXH�QDGD��XQD�WHVLV�FRQFHSWXDO�\�VHP£QWLFD��&DGD�
SHUVRQD�R�JUXSR�SXHGHQ�WHQHU�VX�RSLQLµQ�VREUH�HO�FXFKLOOR�PHMRU��VREUH�HO�
VH[R�LGHDO�R�VREUH�HO�DPRU�SHUIHFWR��SHUR�QR�HVW£�HQ�VX�PDQR�GHWHUPLQDU�
ODV�SURSLHGDGHV�GHO�FRQFHSWR�GH�FXFKLOOR�\��HQ�FRQVHFXHQFLD��OD�UHIHUHQFLD�
GH�W«UPLQRV�FRPRف�FXFKLOORف��قDPRUق�Rف�VH[Rق��

'HVGH�HVH�Q¼FOHR�GH�OD�WHVLV�VH�SXHGHQ�FRPSUHQGHU�ODV�GRV�QRWDV�FRQ�
TXH�HO�SRVLWLYLVPR�DFRVWXPEUD�D�SUHVHQWDUVH��OD�GH�OD�VHSDUDFLµQ�FRQFHSWXDO�
HQWUH�GHUHFKR�\�PRUDO�\�OD�GHO�FDU£FWHU�FRQYHQFLRQDO�GHO�GHUHFKR�

/D�VHSDUDFLµQ�FRQFHSWXDO�VH�FDSWD�ELHQ�VL�YROYHPRV�DO�FDVR�GHO�VH[R�
\�HO�DPRU��&RQFHSWXDOPHQWH�VRPRV�SHUIHFWDPHQWH�FDSDFHV�ORV�KDEODQWHV�
GH�QXHVWUR�LGLRPD�GH�GLIHUHQFLDU�\�VHSDUDU�DPRU�\�VH[R�\�GH�YHU�ORV�GRV�
W«UPLQRV�FRPR�DOXVLYRV�D�SU£FWLFDV�R�VHQVDFLRQHV�GLVWLQWDV��8QD�FRVD�HV�
OD�SU£FWLFD�VH[XDO�\�RWUD�HO�VHQWLPLHQWR�DPRURVR��*UDFLDV�D�TXH�SRVHHPRV�
HVRV�GRV�FRQFHSWRV�SRGHPRV�GLVWLQJXLU�\�FDWDORJDU�WUHV�VLWXDFLRQHV�GLYHUVDV��
DWLQHQWHV�D�OD�UHODFLµQ�HQWUH�HVDV�GRVف�FRVDVق��$V¯��GLVFHUQLPRV�FXDQGR�VH�GD�
DPRU�VLQ�VH[R��VH[R�VLQ�DPRU�R�OR�XQR�MXQWR�FRQ�OR�RWUR��&RUUHODWLYDPHQWH��
OD�SUHVHQFLD�GHO�FRQFHSWR�GH�PRUDO�\�GHO�GH�GHUHFKR��R�GH�QRUPD�PRUDO�
\�QRUPD�MXU¯GLFD��QRV�FDSDFLWD�SDUD�GHWHUPLQDU�FX£QGR�HVWDPRV�DQWH�XQD�
QRUPD�PRUDO�TXH�QR�HV�MXU¯GLFD�R�TXH�HV�DQWõXU¯GLFD��RSXHVWD�DO�FRQWHQLGR�
GH�XQD�QRUPD�MXU¯GLFD���DQWH�XQD�QRUPD�MXU¯GLFD�TXH�QR�HV�PRUDO�R�TXH�HV�
LQPRUDO��RSXHVWD�DO�FRQWHQLGR�GH�XQD�QRUPD�PRUDO���R�DQWH�XQ�FRQWHQLGR�
QRUPDWLYR�TXH�VH�FRUUHVSRQGH�WDQWR�FRQ�HO�GH�XQD�QRUPD�PRUDO�FRPR�
FRQ�HO�GH�XQD�QRUPD�MXU¯GLFD�
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�ܓ (Q�SDODEUDV�GH�$OH[DQGHU�6RPHN0ف��RUDOLW\�LV�QRW�D�QHFHVVDU\�FRQGLWLRQ�RI�OHJDO�YDOLGLW\��
7KH�VHSDUDELOLW\�WKHVLV�H[WHQGV�WR�RWKHU�PRGHV�RI�HYDOXDWLQJ�QRUPV�RQ�WKHLU�PHULWV��IRU�
H[DPSOH��RQ�JURXQGV�RI�HLWKHU�HFRQRPLF�HFLHQF\�RU�FRPSUHKHQVLELOLW\��,QHFLHQW�QRUPV�
DUH�MXVW�DV�OHJDOO\�YDOLG�DV�UHJXODWLRQV�WKDW�DUH�WRR�FRPSOH[�WR�PDNH�DQ\�VHQVHق��$OH[DQGHU�
6RPHN7ف��KH�6SLULW�RI�/HJDO�3RVLWLYLVPق��*HUPDQ�/DZ�-RXUQDO��9RO������1R�����������S��
������6LPLODUPHQWH��-RKQ�*DUGQHU��HJDO�SRVLWLYLVWV�OLQH�XS�HTXDOO\�DJDLQVW�YLHZV�DFFRUGLQJ/ف�
WR�ZKLFK�WKH�YDOLGLW\�RI�ODZ�GHSHQGV�XSRQ��IRU�H[DPSOH��LWV�HFRQRPLF�RU�DHVWKHWLF�PHULWVق�
�*DUGQHUف��/HJDO�3RVLWLYLVPق��S�������

/R�TXH�GHFLPRV�GH�HVD�VHSDUDFLµQ�FRQFHSWXDO�YDOH�WDPEL«Q�SDUD�GLV�
WLQJXLU�HO�GHUHFKR�GH�RWUDVف�FRVDVق��FRPR�OD�HFRQRP¯D��8QD�QRUPD�MXU¯GLFD�
FX\R�FRQWHQLGR�HVW«�HQ�SXJQD�FRQ�ORV�GLFWDGRV�GH�OD�HFRQRP¯D�QR�GHMD�GH�
VHU�MXU¯GLFD�SRU�VHU�DQWLHFRQµPLFD��LQFRQYHQLHQWH�R�FRQWUDSURGXFHQWH�GHVGH�
HO�SXQWR�GH�YLVWD�HFRQµPLFR���<�XQD�OH\�GH�OD�FLHQFLD�HFRQµPLFD�WDPSRFR�
SLHUGH�VX�YDOLGH]�FLHQW¯FD��VL�OD�WLHQH��SRU�HVWDU�UH³LGD�FRQ�ORV�GLFWDGRV�GHO�
GHUHFKR�YLJHQWH��3RU�ODV�PLVPDV��WDPEL«Q�GLVWLQJXLPRV�HO�VH[R�GHO�SODFHU�
\��DXQTXH�PXFKDV�YHFHV�YD\DQ�GH�OD�PDQR��SRGHPRV�HQWHQGHU�TXH�KD\D�
VH[R�VLQ�SODFHU�\�SODFHUHV�VLQ�VH[R��SODFHUHV�QR�VH[XDOHV��7DO�FDSDFLGDG�SDUD�
GLVWLQJXLU�HV�SHUIHFWDPHQWH�LQGHSHQGLHQWH�GH�ODV�FRQYLFFLRQHV�TXH�FDGD�
FXDO�SXHGD�WHQHU�VREUH�FX£OHV�VRQ�ODV�PHMRUHV�R�P£V�DGHFXDGDV�YLYHQFLDV�
R�SU£FWLFDV�GHO�DPRU��GHO�VH[R�\�GHO�SODFHU��0£V�DXQ��VL�WDOHV�FRQFHSFLRQHV�
SXHGHQ�DUPDUVH�\�GHVDUUROODUVH�HV�SUHFLVDPHQWH�JUDFLDV�D�HVH�DUVHQDO�GH�
FRQFHSWRV�GLIHUHQFLDEOHV�\�FRPELQDEOHV�HQ�UHODFLRQHV�YDULDGDV�

1R�SDUHFHU¯D�UD]RQDEOH�TXH�DOJXLHQ�DGXMHUD�TXH�H[SUHVLRQHV�GH�QXHV�
WUD�OHQJXD��FRPR�OD�TXH�SHUPLWH�OODPDUف�KDFHU�HO�DPRUق�D�FLHUWDV�SU£FWLFDV�
VH[XDOHV�VHDQ�SUXHED�GH�TXH�VH[R�\�DPRU�HVW£Q�LQHVFLQGLEOHPHQWH�XQLGDV�
HQ�XQ�FRQFHSWR�¼QLFR�\�FRPSOHMR��GH�PRGR�TXH�QR�SXHGD�H[LVWLU�VH[R�VLQ�
DPRU��VLQ�VHQWLPLHQWR�DPRURVR��/D�SUHVHQFLD�GH�GLFKD�H[SUHVLµQ�VROR�SUXHED�
TXH�OD�SDODEUDف�DPRUق�HV�DPELJXD��WLHQH�VLJQLFDGRV�GLVWLQWRV��2WUR�WDQWR�
RFXUUH�FRQ�OD�H[SUHVLµQف�QR�KD\�GHUHFKRق��TXH�XVDPRV�SDUD�LQGLFDU�TXH�XQD�
VLWXDFLµQ�QRV�SDUHFH�LƎXVWD��/R�¼QLFR�TXH�DTX¯�VH�FRPSUXHED�HV�TXH�WDP�
EL«Q�OD�SDODEUDف�GHUHFKRق�HV�DPELJXD�\�QR�VROR�VH�HPSOHD�SDUD�DOXGLU�D�XQ�
FRƎXQWR�GH�QRUPDV�SHUWHQHFLHQWHV�D�XQ�VLVWHPD�MXU¯GLFR��/R�TXH�QR�UHVXOWD�
I£FLOPHQWH�FRPSUHQVLEOH�HV�TXH�DOJXLHQ�XVH�WDOHV�DPELJ¾HGDGHV�VHP£QWLFDV�
SDUD�VRVWHQHU�TXH�WRGR�VH[R�WLHQH�QHFHVDULDPHQWH�XQD�GLPHQVLµQ�DPRURVD�
R�TXH�D�WRGR�GHUHFKR�OH�HV�LQPDQHQWH�XQ�FRQWHQLGR�P¯QLPR�GH�MXVWLFLD��

$OJR� SDUHFLGR� VXFHGH� FRQ� ODV� WHRU¯DV� WULGLPHQVLRQDOHV� GHO� GHUHFKR�
FXDQGR�VH�LQYRFDQ�FRPR�WHVLV�RSXHVWDV�DO�SRVLWLYLVPR��(Q�VX�IRUPXODFLµQ�
HVW£QGDU�HVD�WHRU¯D�WULGLPHQVLRQDO�GLFH�TXH�HO�GHUHFKR�HV�QRUPD��\�FRPR�
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WDO�FDOLFDEOH�HQ�W«UPLQRV�GH�YDOLGH]�R� LQYDOLGH]� IRUPDO�R�SURSLDPHQWH�
MXU¯GLFD��KHFKR��\�FRPR�WDO�FDOLFDEOH�HQ�FODYH�GH�HFDFLD�R�LQHFDFLD��\�
YDORU��\�FRPR�WDO�WLOGDEOH�GH�EXHQR�R�PDOR��MXVWR�R�LƎXVWR��PRUDO�R�LQ�
PRUDO��3HUGHU�GH�YLVWD�FXDOTXLHUD�GH�HVDV�GLPHQVLRQHV�VXSRQGU¯D��VH�GLFH��
GHMDU�GH�ODGR�XQ�DVSHFWR�HVHQFLDO�GH�OD�RQWRORJ¯D�GH�OR�MXU¯GLFR��SXHV�HO�
GHUHFKR�SURSLDPHQWH�GLFKR�VROR�VH�GD�HQ�DTXHOODV�QRUPDV�TXH�UH¼QHQ�ODV�
WUHV�FRQGLFLRQHV�SRVLWLYDV��YDOLGH]��HFDFLD�\�MXVWLFLD��

6H� WUDWD� GH�XQD� JURVHUD� FRQIXVLµQ� HQWUH� HO� REMHWR� \� ORV� SXQWRV�GH�
YLVWD�VREUH�HO�REMHWR��8Q�FXDGUR��SRU�HMHPSOR��XQD�REUD�SLFWµULFD��SXHGH�
VHU�FRQWHPSODGR�\�FDOLFDGR�GHVGH�P¼OWLSOHV�µSWLFDV�R�SXQWRV�GH�YLVWD��
VX�EHOOH]D�D�WHQRU�GH�ORV�F£QRQHV�HVW«WLFRV��OD�PRUDOLGDG�GH�OD�HVFHQD�TXH�
UHSUHVHQWH��FRQIRUPH�D�ORV�SDWURQHV�PRUDOHV��HO�SUHFLR�R�YDORU�HFRQµPLFR��
VHJ¼Q�ORV�GLFWDGRV�HFRQµPLFRV�R�GHO�PDUFDGR�GHO�DUWH���7HQGU¯D�VHQWLGR�
TXH�GHIHQGL«UDPRV�TXH�XQ�FXDGUR�HV�DUWH�QDGD�P£V�TXH�VL�FRPELQD�ODV�
SURSLHGDGHV�GH�VHU�EHOOR��GH�UHSUHVHQWDU�HVFHQDV�R�VLWXDFLRQHV�QR�LQPRUDOHV�
\�GH�VHU�HFRQµPLFDPHQWH�YDOLRVR"�'H�HVD�IRUPD��VL�HO�DUWLVWD�UHSUHVHQWµ�
XQD�YLRODFLµQ�R�XQD�HVWDPSD�VDFU¯OHJD�R�VL�SRU�VX�FXDGUR�QR�OH�GDQ�P£V�
GH�FXDWUR�HXURV��QR�VHU¯D�DUW¯VWLFD�VX�REUD�HQ�PRGR�DOJXQR��DXQTXH�SDUD�
ORV�HVW£QGDUHV�HVW«WLFRV�SXGLHUD�FRQVLGHUDUVH�XQD�REUD�GH�SULPHUD��

$GHP£V��VXHQD�DUELWUDULR��\D�SXHVWRV��TXH�VH�OLPLWHQ�D�WUHV�ODV�GLPHQ�
VLRQHV�GH� OR� MXU¯GLFR�� �3RU�TX«�QR� LJXDOPHQWH�XQD�GLPHQVLµQ�HVW«WLFD��
\D�TXH�GH�ODV�QRUPDV�R�VX�UHGDFFLµQ�SRGHPRV�KDFHU�MXLFLRV�HQ�W«UPLQRV�
GH�EHOOH]D�R�IHDOGDG�OLWHUDULD"��<�XQD�GLPHQVLµQ�HFRQµPLFD��SXHVWR�TXH�
SRGHPRV�MX]JDU�GH�VXV�HIHFWRV�HFRQµPLFRV�SRVLWLYRV�R�QHJDWLYRV"��<�XQD�
UHOLJLRVD��SXHV�VXV�FRQWHQLGRV�SXHGHQ�YHUVH�FRPR�SHFDPLQRVRV�R�DFRUGHV�
FRQ�HO�GRJPD�GH�WDO�R�FXDO�UHOLJLµQ"�<�DV¯�VXFHVLYDPHQWH��8Q�FXFKLOOR�VHU£�
XQ�FXFKLOOR�DO�PDUJHQ�GH�TXH�VH�XVH�PXFKR�R�SRFR��GH�TXH�QRV�SDUH]FD�
PRUDO�R�LQPRUDO�TXH�VH�IDEULTXHQ�FXFKLOORV��GH�TXH�VH�YHQGD�FDUR�R�ED�
UDWR��GH�TXH�VHD�KHUPRVR�R�IHR��HWF���HWF��6REUH�XQ�FXFKLOOR��XQD�SU£FWLFD�
VH[XDO��XQ�VHQWLPLHQWR�DPRURVR�R�XQD�QRUPD�MXU¯GLFD�SXHGHQ�FRPELQDUVH�
P¼OWLSOHV�SXQWRV�GH�YLVWD�\�MXLFLRV�GH�PX\�GLYHUVRV�WLSRV��3HUR�FXDQGR�VH�
QRV�SUHJXQWD�TX«�HV�XQ�FXFKLOOR�VROR�SRGUHPRV�FDUDFWHUL]DUOR�FRQ�SUR�
SLHGDG�VL�HQXPHUDPRV�ODV�QRWDV�GHO�FRQFHSWR�\�ODV�FODYHV�GH�OD�UHIHUHQFLD�
GHO�W«UPLQRف�FXFKLOORق�HQ�QXHVWUD�OHQJXD��

,PDJLQHPRV� TXH� HQFXHQWUR� XQD� SLHGUD� \� TXH� GHVHR� VDEHU� GH� TX«�
PLQHUDO�VH�WUDWD�R�TX«�PLQHUDOHV�OD�FRPSRQHQ��9R\�DO�JHµORJR�\��WUDV�ORV�
DQ£OLVLV�SHUWLQHQWHV�HQ�VX�ODERUDWRULR��GLFWDPLQD�TXH�VH�WUDWD�GH�FXDU]R��
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PDV�D³DGH��SHUR�HVWH�FXDU]R�HV�WDQ�IHR�TXH�HQ�UHDOLGDG�VH�WUDWD�GH�XQف�
FXDU]R�TXH�QR�HV�FXDU]R�� VLQR�TXH�VROR� OR�SDUHFH��\D�TXH�HO�YHUGDGHUR�
FXDU]R� VROR� SXHGH� VHU� KHUPRVR��7قHQGU¯DPRV� D� GLFKR� JHµORJR� SRU� XQ�
FKDODGR�TXH�QR�VDEH�GLVWLQJXLU� ORV�REMHWRV�GH�VX�FLHQFLD�GH�VXV� MXLFLRV�
HVW«WLFRV�SHUVRQDOHV��6L�SDUD�OD�FRPXQLGDG�FLHQW¯FD�GH�ORV�JHµORJRV�\�SDUD�
OD�JHQWH�HQ�JHQHUDO�HVD�SLHGUD�WLHQH�ODV�SURSLHGDGHV�GHO�FXDU]R��DFUHGLWDGDV�
DGHP£V�SRU�ORV�SURFHGLPLHQWRV�GH�DQ£OLVLV�GH�OD�FLHQFLD�JHROµJLFD��QR�VHU£�
GH�UHFLER�QHJDU�TXH�VHD�FXDU]R�SRUTXH�HV�XQ�SHGUXVFR�PX\�IHR�R�SRUTXH�
XQD�YH]�DOJXLHQ�PDWµ�D�RWUR�JROSH£QGROR�FRQ�XQD�SLHGUD�GH�FXDU]R�R�FRQ�
HVD�PLVPD�SLHGUD�GH�FXDU]R��

�<�VL�D�XVWHG� OH�SUHJXQWDQ�VL�HO�GHUHFKR�HVSD³RO�SHUPLWH�HO�DERUWR�
YROXQWDULR�GHQWUR�GH�XQ�SOD]R"��1R�LQFXUUH�HQ�HO�PLVPR�VLQVHQWLGR�VL�
FRQWHVWD�TXH�KD\�HQ�HO�GHUHFKR�HVSD³RO�XQD�QRUPD�TXH�V¯�OR�SHUPLWH�SHUR�
TXH�HQ�UHDOLGDG�HVD�QRUPD�QR�HV�MXU¯GLFD�QL�IRUPD�SDUWH�GH�WDO�GHUHFKR�
SRUTXH�HO�DERUWR�HV�VXSUHPD�LQPRUDOLGDG"�6X�LQWHUORFXWRU�VLJXH�FRQ�HO�
LQWHUURJDWRULR���$FDVR�HVD�QRUPD�KD�VLGR�DQXODGD�SRU�HO�µUJDQR�FRPSHWHQWH�
SDUD�WDOHV�DQXODFLRQHV"�8VWHG�GLFH�TXH�QR��TXH�QR�OR�KD�VLGR��VXSRQJDPRV��
DGHP£V��TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�KD�VHQWHQFLDGR�TXH�GLFKD�QRUPD�
QR�HV�LQFRQVWLWXFLRQDO���SHUR�TXH�HQ�UHDOLGDG�QDGLH�QHFHVLWD�DQXODUOD�SRUTXH�
\D�HV�QXOD�GH�SRU�V¯��<�VLJXH��SHUWLQD]��HO�LQWHUURJDGRU���TX«�OH�VXFHGH��
HQWRQFHV��D�OD�PXMHU�TXH�VH�VRPHWH�YROXQWDULDPHQWH�D�XQ�DERUWR�GHQWUR�GH�
HVH�W«UPLQR�R�EDMR�HVDV�FRQGLFLRQHV��R�DO�P«GLFR�TXH�OR�SUDFWLFD"�8VWHG��QR�
OHV�VXFHGH�QDGD��QR�ORV�FRQGHQDQ��FRQIRUPH�DO�GHUHFKR�YLJHQWH��VROR�TXH�
HVH�GHUHFKR�YLJHQWH�HQ�UHDOLGDG�QR�HV�GHUHFKR�\�HVDV�SHUVRQDV�GHEHU¯DQ�VHU�
VDQFLRQDGDV�VL�HO�GHUHFKR�IXHUD�FRPR�GHEHU¯D�VHU��VL�HQ�OXJDU�GH�UHJLUQRV�
SRU�HO�GHUHFKR�YLJHQWH�QRV�JREHUQ£UDPRV�SRU�HO�YHUGDGHUR�GHUHFKR���1R�
VHU¯D�PHMRU�TXH�XVWHG�GõHUD�TXH�HO�GHUHFKR�HV�HO�TXH�HV��SHUR�TXH�D�XVWHG�
QR�OH�JXVWD�QDGD�\�TXH�SLHQVD�TXH�GHEHU¯D�FDPELDUVH"

$KRUD�VXSµQJDVH�TXH�HV�GHURJDGD� OD�QRUPD�TXH�SHUPLWH�HO�DERUWR�
YROXQWDULR�HQ�FLHUWRV�FDVRV�R�GHQWUR�GH�GHWHUPLQDGR�SOD]R��7RGR�DERUWR�
YROXQWDULR�SDVD� D� VHU�GHOLWR� \� D� DFDUUHDU� VDQFLµQ�SHQDO��9LHQH�XQ� FRQ�
FLXGDGDQR�\�OH�SUHJXQWD�VL�HQ�QXHVWUR�GHUHFKR�HVW£�SHUPLWLGR�HO�DERUWR�
YROXQWDULR�� DO�PHQRV� HQ� DOJXQD� FLUFXQVWDQFLD��8VWHG� OH� DFODUD� TXH�QR��
SXHV�KD\�HQ�QXHVWUR�RUGHQDPLHQWR�XQD�QRUPD�TXH�OR�YHGD�\�OR�FDVWLJD��
3HUR�UHVXOWD�TXH�HVH�TXH�FRQ�XVWHG�GLDORJD�HV�XQ�GHFODUDGR�GHIHQVRU�GHO�
GHUHFKR�DO�DERUWR�\�QR�YH�LQPRUDOLGDG�R�LƎXVWLFLD�HQ�VX�SU£FWLFD��VLQR�HQ�
VX�SURKLELFLµQ��1R�VRQ�SRFDV�ODV�SHUVRQDV�TXH�DV¯�RSLQDQ��HQ�UD]µQ�GH�VX�
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VLVWHPD�PRUDO��GH�VX�FRQFHSFLµQ�GH�OD�PRUDOLGDG��GHO�ELHQ�\�GH�OD�MXVWLFLD��
(VH�LQWHUORFXWRU�VX\R�HV�XQ�LXVPRUDOLVWD�\�XQ�DQWLSRVLWLYLVWD�FRPR�XVWHG��
VROR�TXH�VX�PRUDO�HV�ELHQ�GLVWLQWD�GH�OD�VX\D��GH�OD�GH�XVWHG��$V¯�TXH�DQWH�
VX�UHIHUHQFLD�D�OD�QRUPD�MXU¯GLFD�SRVLWLYD��«O�OH�UHSOLFD�TXH��GH�WDQ�LƎXVWD��
HVD�QRUPD�SURKLELWLYD�GHO�DERUWR�QR�HV�DXW«QWLFR�GHUHFKR�\�TXH�HO�YHUGD�
GHUR�GHUHFKR�QR�SURK¯EH�HO�DERUWR��VLQR�TXH�OR�SHUPLWH��SRU�OR�FXDO��ODV�
FRQGHQDV�GH�TXLHQHV�DERUWDQ�YROXQWDULDPHQWH�R�SUDFWLFDQ�DERUWRV�QR�VRQ�
FRQGHQDV�FRQIRUPH�D�GHUHFKR��VLQR�SXURV�DFWRV�GH�SRGHU�DQWõXU¯GLFR�R�
DMXU¯GLFR��(QWRQFHV�XVWHG�DGXFH�TXH�OD�QRUPD�YLJHQWH�QR�VROR�HV�GHUHFKR��
VLQR�TXH�HV�DGHP£V�GHUHFKR�MXVWR�\��SRU�FRQVLJXLHQWH��GHUHFKR�JHQXLQR�

�7LHQH�VDOLGD�HVH�GHEDWH"�3DUHFH�TXH�VROR�HV�SHQVDEOH�XQD��TXH�VH�SRQ�
JDQ�GH�DFXHUGR�VREUH�ORV�KHFKRV�\�VX�QRPEUH�\�TXH�GLVWLQJDQ�ORV�KHFKRV�
GH�VX�FDOLFDFLµQ�PRUDO��HFRQµPLFD��SRO¯WLFD��HVW«WLFD�R�FXDOTXLHU�RWUD��(O�
KHFKR�HV�TXH�DTX¯�\�DKRUD�HO�GHUHFKR�GLFH�TXH�HO�DERUWR�HVW£�SURKLELGR�R�
SHUPLWLGR��<�WDPEL«Q�HV�XQ�KHFKR�TXH�HO�MXLFLR�PRUDO�VREUH�OD�UHVSHFWLYD�
QRUPD�SXHGH�VHU�GLVFUHSDQWH��3HUR�OD�GLVFUHSDQFLD�PRUDO�VREUH�ORV�KHFKRV�
QR�WLHQH�TXH�VHU�FRQIXQGLGD�FRQ�OD�FRQVWDWDFLµQ�GH�ORV�KHFKRV��FRQ�HO�MXHJR�
GH�ORV�FRQFHSWRV�\�FRQ�ORV�QRPEUHV�GH�ODV�FRVDV��6L�FDGD�XQR�OODPD�GHUHFKR�
QDGD�P£V�TXH�D�ODV�QRUPDV�TXH�D�«O�OH�SDUHFHQ�PRUDOPHQWH�DGPLVLEOHV��
LQFOXVR�GHVGH�VX�FRQFHSFLµQ�SHUVRQDO�GHO�REMHWLYLVPR�PRUDO�\�GH�OD�YHUGDG�
PRUDO��\�VL�HVH�PRGR�SHUVRQDOL]DGR�GH�QRPEUDU�VH�LPSRQH�JHQHUDOPHQWH��
GHMD�GH�KDEHU�HQ�OD�VRFLHGDG�GHUHFKR��SRU�QR�H[LVWLU�XQ�FRQFHSWR�FRP¼Q�GH�
GHUHFKR��HO�W«UPLQR�SLHUGH�VX�UHIHUHQFLD�HQ�HO�OHQJXDMH�TXH�FRPSDUWLPRV��
3HUR�OR�FLHUWR�HV�TXH�HQ�FDGD�VRFLHGDG��\�HQ�OD�QXHVWUD��HO�W«UPLQR�GHUHFKR�
V¯�WLHQH�XQD�UHIHUHQFLD�FRP¼Q�FRPSDUWLGD��SHVH�D�TXLHQ�SHVH��

3RQJ£PRQRV�DQWH�XQD�VRFLHGDG�HQ�OD�TXH�WDO�VLWXDFLµQ�VH�SURGXMHUD��
HQ� OD�TXH�FDGD�XQR�VROR�FRQVLGHUDUD�GHUHFKR�DTXHOODV�QRUPDV�TXH�VRQ�
DFRUGHV�FRQ�VX�PRUDO��6HU¯D�LPSRVLEOH�VDEHU��HQ�ORV�FDVRV�GH�GLVFUHSDQFLDV�
HQWUH�ODV�PRUDOHV�GH�ORV�LQGLYLGXRV�R�ORV�JUXSRV��VL�HO�GHUHFKR�SHUPLWH�R�
SURK¯EH�HO�DERUWR��\D�TXH�HO�YHUHGLFWR�GH�FDGD�SHUVRQD�R�FDGD�JUXSR�VHU£�
GLVFRUGDQWH��1R�VHU¯D�UDUR�TXH�GH�WDO�FDRV�SU£FWLFR�VH�LQWHQWDUD�VDOLU�PH�
GLDQWH�XQ�DFXHUGR��HO�DFXHUGR�GH�GDU�D�OD�QRUPD�MXU¯GLFD�HO�FRQWHQLGR�TXH�
GHWHUPLQH�OD�PD\RU¯D��6H�LQYHQWDU¯D�OD�GHPRFUDFLD�FRPR�SURFHGLPLHQWR�
SDUD�FUHDU�GHUHFKR�SRVLWLYR�YLQFXODQWH�SDUD�WRGRV�SRU�HQFLPD�GH�ORV�MXLFLRV�
PRUDOHV�GH�FDGD�XQR��3RU�HVR�SXHGH�VRVWHQHUVH�TXH��HQ�VX�IXQGDPHQWR�
FRPR�VLVWHPD�MXU¯GLFR�SRO¯WLFR�GH�XQD�VRFLHGDG�UHFRQRFLGDPHQWH�SOXUDOLVWD��
OD�GHPRFUDFLD�H[LJH�HO�SRVLWLYLVPR�HQ�HO�PRGR�GH�LGHQWLFDU�\�QRPEUDU�
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HO� GHUHFKR�� �D/ف GHPRFUDFLD� VXSRQH� HO� DFXHUGR� SDUD� VHQWDU� \� KDFHU� HQ�
FRP¼Q�YLQFXODQWHV��EDMR�OD�IRUPD�GH�GHUHFKR��ODV�QRUPDV�VREUH�ODV�TXH�
GLVFUHSDPRV��SHUR�TXH��SRU�YHUVDU�VREUH�DVXQWRV�LPSRUWDQWHV�SDUD�OD�FRQ�
YLYHQFLD�FROHFWLYD��WLHQHQ�TXH�VHU�QRUPDV�TXH�UõDQ�SDUD�WRGRV��3قRU�HVR�
HQ�GHPRFUDFLD�VH�OHJLVOD�HO�GHUHFKR�GH�WRGRV��SHUR�QR��HQ�PRGR�DOJXQR��
OD�PRUDO�GH�FDGD�XQR��3RUTXH�HO�GHUHFKR�HV�GH�WRGRV�\�SDUD�WRGRV��JXVWH�
R�GLVJXVWH�D�XQRV�R�D�RWURV��PLHQWUDV�TXH�OD�PRUDO�HV�GH�FDGD�XQR�\�GHVGH�
OD�PRUDO�GH�FDGD�XQR�KDFH�FDGD�FXDO�VXV�SURSXHVWDV�SDUD�WRGRV�\�SDUWLFLSD�
HQ�ODV�UHJODV�GHO�MXHJR�FRP¼Q�GH�OD�OHJLVODFLµQ��4XLHQ�SRQH�FRQGLFLRQHV�
SHUVRQDOHV�GH�YDOLGH]�D�ODV�QRUPDV�GHPRFU£WLFDPHQWH�OHJLVODGDV�VH�VXVWUDH�
DO�MXHJR�FRPSDUWLGR�GH�OD�GHPRFUDFLD�\�FRORFD�VXV�YDORUHV�SHUVRQDOHV�SRU�
HQFLPD�GHO�YDORU�GH�HVH�VLVWHPD���

1DWXUDOPHQWH��OD�GHPRFUDFLD�QR�HV�LPSHQVDEOH�\�HVH�VLVWHPD�GH�GHFL�
VLRQHV�HQ�FRP¼Q�VREUH�ORV�DVXQWRV�FRQFHUQLHQWHV�D�OD�FRQYLYHQFLD�GH�WRGRV�
\�VREUH�ORV�TXH�LQGLYLGXDO�\�JUXSDOPHQWH�GLVFUHSDPRV�QR�HV�LQVRVOD\DEOH��
+D\�XQD�DOWHUQDWLYD��OD�GHO�DXWRULWDULVPR�\�OD�GLFWDGXUD��TXH�OD�SHUVRQD�R�
JUXSR�TXH�VH�FRQVLGHUH�HQ�SRVHVLµQ�GH�OD�YHUGDG�PRUDO�VXSUHPD�LPSRQJD�
VX�OH\�D�ORV�RWURV��DXQTXH�HVWRV�RWURV�VHDQ�PD\RU¯D��3HUR�HQ�HVH�FDVR�OD�
SUHWHQGLGD�UD]µQ�QHFHVLWDU£�HO�VRSRUWH�GH�OD�IXHU]D��GH�OD�UHSUHVLµQ��(Q�
GHPRFUDFLD�OHJLVOD�OD�PD\RU¯D�SRUTXH�HV�PD\RU¯D��QR�SRUTXH�WHQJD�UD]µQ�R�
VHD�SURSLHWDULD�GH�OD�YHUGDG�PRUDO��/DV�GLFWDGXUDV��HQ�FDPELR��VH�OHJLWLPDQ�
SRU�OD�SRVHVLµQ��SUHWHQGLGD��GH�OD�YHUGDG�\�UHSULPHQ�OD�GLVFUHSDQFLD��VHD�
GH�PLQRU¯DV��VHD�GH�OD�PD\RU¯D��SRU�FRQVLGHUDUOD�VLQUD]µQ��DEHUUDFLµQ�SXUD��

�ܔ 5HVXOWD�GH�OR�P£V�WHQWDGRU�UHSURGXFLU�DTX¯�OD�FODVLFDFLµQ�SURSXHVWD�SRU�8OLVHV�6FKPLOO�
����HQ�(UQHVWR�*DU]µQ�9DOG«]�\�)UDQFLVFR�-��/DSRUWDقO�SRVLWLYLVPR�MXU¯GLFR)ف� �HGV����(O�
GHUHFKR�\�OD�MXVWLFLD��0DGULG��7URWWD��������S�������'LFH��

� �6Lف FRQVLGHUDPRV� OD�SRVLFLµQ�TXH��SUDJP£WLFDPHQWH�SXHGH�DVXPLUVH� FRQ� UHVSHFWR�D� ODV�
UHODFLRQHV�SRVLEOHV�HQWUH�XQ�FRƎXQWR�SHUVRQDO�GH�SULQFLSLRV�R�P£[LPDV�SHUVRQDOHV�\�XQ�
RUGHQ�GH�QRUPDV�Y£OLGR�SUHH[LVWHQWH��SRGHPRV�HQFRQWUDU��HQ�JHQHUDO��TXH�HVWDV�UHODFLRQHV�
WLSLFDQ�SRVWXUDV�TXH�KDQ�VLGR�DVXPLGDV�HQ�HO�£PELWR�GH�OD�SRO¯WLFD�
�ܐ &RQVLGHUDU�HO�RUGHQ�SHUVRQDO�GH�QRUPDV�FRPR�LG«QWLFR�DO�RUGHQ�QRUPDWLYR�SUHH[LV�

WHQWH�HV�OD�FRQVLGHUDFLµQ�TXH�KDU¯D�XQ�FRQVHUYDGRU�RSWLPLVWD�
ܑ� &RQVLGHUDU�HO�RUGHQ�SHUVRQDO�GH�QRUPDV�H[LVWLHQGR�LQGHSHQGLHQWHPHQWH�GHO�RUGHQ�

QRUPDWLYR�SUHH[LVWHQWH�HV�OD�FRQVLGHUDFLµQ�TXH�KDU¯D�XQ�SOXUDOLVWD�GHPRFU£WLFR�
�ܒ &RQVLGHUDU�HO�RUGHQ�SHUVRQDO�GH�QRUPDV�FRPR�VXSUDRUGHQDGR�DO�RUGHQ�QRUPDWLYR�

SUHH[LVWHQWH��HO�FXDO�GHULYD�VX�YDOLGH]�GH�DTXHO��HV�OD�FRQVLGHUDFLµQ�GHO�DXWRULWDULVPR�
�ܓ &RQVLGHUDU�TXH�HO�RUGHQ�SHUVRQDO�GH�QRUPDV�HVW£�VXSUDRUGHQDGR�DO�RUGHQ�QRUPDWLYR�

SUHH[LVWHQWH�\�OR�GHURJD�HQ�FDVR�GH�FRQWUDGLFFLµQ�HQWUH�HOORV��HV�HO�FDVR�GHO�DXWRULWD�
ULVPR�LQWROHUDQWHق�
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VXSUHPR�GHVFDUU¯R��/D�GLFWDGXUD��D�GLIHUHQFLD�GH�OD�GHPRFUDFLD��SUHVXSRQH�
OD�GLYLVLµQ�GH� OD�VRFLHGDG�HQWUH�VHUHV�VXSHULRUHV�� OODPDGRV�D�PDQGDU��\�
VHUHV�LQIHULRUHV��DERFDGRV�D�REHGHFHU��6XSHULRUHV�VRQ��SRU�VXSXHVWR��ORV�
TXH�FRQRFHQ�OD�YHUGDGHUD�PRUDO��H�LQIHULRUHV�ORV�TXH�QR�OD�FRQRFHQ�R�QR�
VRQ�FDSDFHV�GH�FRQGXFLUVH�HQ�FRQIRUPLGDG�FRQ�HOOD��

8QD�UDPD�PX\�SRWHQWH�GHO�LXVPRUDOLVPR�GH�QXHVWURV�G¯DV�WUDQVLWD�SRU�
XQD�UXWD�TXH�SXHGH�SDUHFHU�LQWHUPHGLD�\�QR�DQWLGHPRFU£WLFD��QR�FRQWUD�
PD\RULWDULD��/R�KDFH�EDV£QGRVH�HQ�ODV�GRFWULQDV�OODPDGDV�FRQVWUXFWLYLVWDV��
/RV� FRQVWUXFWLYLVWDV� SDUWHQ� GH� TXH�� DO� FRPXQLFDUQRV� \� FRQYLYLU�� WRGRV�
DVXPLPRV�FLHUWRV�SUHVXSXHVWRV��SUHVXSXHVWRV�TXH� WLHQHQ�YDORU�QRUPD�
WLYR��3RU�HMHPSOR��\�GLFKR�VHD�FRQ�VXPD�VHQFLOOH]��FXDQGR�RSWDPRV�SRU�
KDEODU�FRQ�RWUR��HQ�OXJDU�GH�HPSOHDU�FRQ�«O�OD�YLROHQFLD�SDUD�IRU]DUOR�D�
REUDU�HQ�QXHVWUR�LQWHU«V�R�VHJ¼Q�QXHVWUDV�SUHIHUHQFLDV��OR�HVWDPRV�UHFR�
QRFLHQGR�FRPR�XQ�LJXDO�FX\DV�UD]RQHV�YDOHQ�FRPR�ODV�QXHVWUDV�\�PHUHFHQ�
VHU�SRQGHUDGDV�FRQ�LPSDUFLDOLGDG��/R�TXH�WHQGU¯DPRV�TXH�SUHJXQWDUQRV��
VHJ¼Q�HO�FRQVWUXFWLYLVPR��HV�D�TX«�DFXHUGRV�OOHJDU¯DPRV�VREUH�HVRV�WHPDV�
D�SURSµVLWR�GH�ORV�FXDOHV� LQLFLDOPHQWH�SRGHPRV�GLVFUHSDU�SRU�UD]µQ�GH�
QXHVWURV�LQWHUHVHV�R�QXHVWUDV�FRQYLFFLRQHV�LQGLYLGXDOHV��TX«�DFXHUGRV�DO�
FDQ]DU¯DPRV�VL�QXHVWUR�UD]RQDU�FRƎXQWDPHQWH�\�GLDORJDU�VH�OOHYDUD�D�FDER�
GH�FRQIRUPLGDG�FRQ�DOJ¼Q�SURFHGLPLHQWR�GLVFXUVLYR�TXH�JDUDQWL]DUD� OD�
LPSDUFLDOLGDG�GHO�UHVXOWDGR��SDUD�TXH�HVH�UHVXOWDGR�\D�QR�VHD�H[SUHVLµQ�GH�
DOJXQD�IRUPD�GH�GRPLQDFLµQ�R�GHO�VLPSOH�FµPSXWR�GH�PD\RU¯DV�\�PLQRU¯DV��
VLQR�PDQLIHVWDFLµQ�GH�OR�TXH�DTX¯�\�DKRUD�OD�UD]µQ�H[LJH�SDUD�HO�REMHWR�
GH�QXHVWUR�GHEDWH��(Q�RWUDV�SDODEUDV��QRV�SUHJXQWDPRV�D�TX«�DFXHUGRV�
DUULEDU¯DPRV�VL�QRV�HQFRQWU£UDPRV��SRU�HMHPSOR��HQ�OD�KDEHUPDVLDQD�VL�
WXDFLµQ�LGHDO�GH�KDEOD�R�HQ�OD�UDZOVLDQD�SRVLFLµQ�RULJLQDULD�\�EDMR�HO�YHOR�
GH�LJQRUDQFLD��(Q�FXDQWR�HVWHPRV�GH�DFXHUGR�VREUH�OR�TXH�DFRUGDU¯DPRV�
HQ�HVD�VLWXDFLµQ�KLSRW«WLFD�H�LGHDO�HQ�OD�TXH�VH�UHVSHWDUDQ�SOHQDPHQWH�ODV�
FRQGLFLRQHV�GH� LPSDUFLDOLGDG�GHO� UD]RQDPLHQWR��KDEUHPRV�GDGR�FRQ� OR�
TXH�EXVF£EDPRV��D�VDEHU�FX£O�HV�OD�VROXFLµQ�UDFLRQDO�SDUD�QXHVWUR�GHEDWH�
DTX¯�\�HQ�HVWH�PRPHQWR��

�6REUH�TX«�SXHGHQ�WUDWDU�HVDV�GLVFXVLRQHV�QXHVWUDV�DTX¯�\�DKRUD"�3XHV�
VREUH�FRVDV�WDOHV�FRPR�VL�HO�DERUWR�GHEH�HVWDU�SURKLELGR�R�SHUPLWLGR�SRU�HO�
GHUHFKR�R�VREUH�VL�GHEH�VHU�GHOLWR�R�QR�OD�DSRORJ¯D�GHO�WHUURULVPR�R�VREUH�
VL�GHEH�VHU�GHOLWR�R�QR�OD�QHJDFLµQ�GH�KRORFDXVWR�R�VREUH�VL�HV�SUHIHULEOH�
PRGLFDU�ORV�WUDPRV�GHO�LPSXHVWR�VREUH�OD�UHQWD�R�DXPHQWDU�ORV�LPSXHV�
WRV� LQGLUHFWRV��$TX¯�\�DKRUD��PRUWDOHV��SUHMXLFLRVRV�\�SDUFLDOHV��QR�QRV�
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SRQHPRV�GH�DFXHUGR��SHUR�VL�QR�HVWXYL«UDPRV�REQXELODGRV�SRU�SUHMXLFLRV�
H� LQWHUHVDGDV� LGHRORJ¯DV�� V¯�TXH� OR� ORJUDU¯DPRV�� VH� VXSRQH�� �&µPR�VDOH�
HO�FRQVWUXFWLYLVWD�GHO�HPEUROOR"��&µPR�SXHGH�OOHJDU�D�VDEHU��«O�VROR��OR�
TXH�«O�PLVPR�SUHIHULU¯D�VL�HQ�OXJDU�GH�VHU�«O�PLVPR��XQD�SHUVRQD�PDUFD�
GD�SRU�VX�SDUWLFXODU�VLWXDFLµQ��IXHUD�«O�\�IXHUDQ�WRGRV�ORV�LQWHUORFXWRUHV�
SRVLEOHV�VXMHWRV�SHUIHFWDPHQWH�UDFLRQDOHV�\�FDSDFHV�GH�UD]RQDU�GH�PRGR�
SOHQDPHQWH�LPSDUFLDO"�1R�V«��SHUR�OR�VDEH��/R�VDEH��\D�TXH�QXQFD�R¯PRV�
D�XQ�FRQVWUXFWLYLVWD�GHFLU�TXH�VXV�SHUVRQDOHV�FRQYLFFLRQHV�VREUH�HO�DVXQWR�
HQ�GLVSXWD�VRQ�WDOHV��SHUR�TXH�XQD�YH]�SDVDGDV�SRU�HO�WDPL]�GHO�GL£ORJR�
SOHQDPHQWH� LQWHUVXEMHWLYR� \� UDFLRQDO� VH� KD� GDGR� FXHQWD� GH� TXH� HVWDED�
HTXLYRFDGR�\�GH�TXH�OD�SRVWXUD�FRUUHFWD�HV�OD�TXH�RWUR�PDQWHQ¯D��1R��OR�
TXH�HO�FRQVWUXFWLYLVWD�KDFH�VLHPSUH�HV�WLOGDU�FRPR�UDFLRQDO�R�UD]RQDEOH�VX�
SRVWXUD�VXEMHWLYD��SXHVWR�TXH�\D�OD�KDEU¯D�SDVDGR�SRU�HVH�OWUR�KLSRW«WLFR�
GH�OD�LQWHUVXEMHWLYLGDG�\��HQ�FRQVHFXHQFLD��VX�LGHD�VXEMHWLYD�\D�QR�HV�PH�
UDPHQWH�VXEMHWLYD��VLQR�OD�LQWHUVXEMHWLYDPHQWH�UDFLRQDO��3RU�HVR�VRQ�WDQ�
GLYHUWLGDV�\�DOHFFLRQDGRUDV�ODV�GLVFUHSDQFLDV�HQWUH�FRQVWUXFWLYLVWDV��SRUTXH�
WRGRV�VH�GLFHQ�UHVSDOGDGRV�SRU�HO�PLVPR�H[SHULPHQWR�KLSRW«WLFR��SRU�OD�
PLVPD�LPDJLQDFLµQ�GH�OR�TXH�QDFHU¯D�GH�XQ�GL£ORJR�SHUIHFWR�HQWUH�VXMHWRV�
LPSDUFLDOHV��(O�SURFHGHU�FRQVWUXFWLYLVWD�VLHPSUH�GD�D�ORV�FRQVWUXFWLYLVWDV�
OD�UD]µQ��OH�GD�OD�UD]µQ�D�FDGD�XQR�\�QR�KD\�PDQHUD�GH�TXH�VH�SRQJDQ�
UDFLRQDOPHQWH�GH�DFXHUGR�HQWUH�HOORV��4XL]£�QHFHVLWDU¯DQ�XQ�PHWDFRQV�
WUXFWLYLVPR��XQ�FRQVWUXFWLYLVPR�SDUD�FRQVWUXFWLYLVWDV��XQ�FRQVWUXFWLYLVPR�
GH�VHJXQGR�JUDGR��\�DV¯�VXFHVLYDPHQWH��

1RV�KHPRV�DOHMDGR�EDVWDQWH�GHO�SXQWR�TXH�WUDW£EDPRV��HO�GH�OD�WHVLV�
SRVLWLYLVWD�GH� OD�VHSDUDFLµQ�FRQFHSWXDO�HQWUH�GHUHFKR�\�PRUDO��SHUR�ORV�
WHPDV�HVWDEDQ�UHODFLRQDGRV��9DPRV�DKRUD�FRQ�OD�WHVLV�GHO�FDU£FWHU�FRQ�
YHQFLRQDO�GH�WRGR�GHUHFKR��&RQVLVWH�HQ�PDQWHQHU�TXH�HO�GHUHFKR�HV�FRVD�
GH�HVWH�PXQGR�\�QR�GH�RWURV�PXQGRV�KLSRW«WLFRV�R�LPDJLQDULRV��\�TXH�VH�
KDFH�HQ�ODV�VRFLHGDGHV�R�SRU�ODV�VRFLHGDGHV��(O�GHUHFKR�SRU�WDQWR��QR�HV�
QDWXUDO��VLQR�REUD�VRFLDO��\�QR�VH�EDVD�HQ�FRQVWDWDFLRQHV��VLQR�HQ�GHFLVLR�
QHV�\�DFXHUGRV��'HUHFKR�HV�OR�TXH�OD�VRFLHGDG�HQWLHQGD�FRPR�GHUHFKR�\�
QR�OR�TXH�FRPR�WDO�H[LVWD�HQ�DOJXQD�RWUD�SDUWH�LQGHSHQGLHQWH�\�VHSDUDGD�
GH�ORV�DFXHUGRV�VRFLDOHV�HIHFWLYRV�\�GHO�LPDJLQDULR�VRFLDO��'HUHFKR�HV��HQ�
VXPD��OR�TXH�XQD�VRFLHGDG�SLHQVD��YLYH�\�SUDFWLFD�FRPR�GHUHFKR���3RU�HVR�

�ܕ /D�WHVLV�GHO�FDU£FWHU�FRQYHQFLRQDO�GHO�GHUHFKR�VH�OODPD�WDPEL«Q�WHVLV�GHO�FDU£FWHU�VRFLDO�
GHO�GHUHFKR�\��HQ�FXDQWR�HOHPHQWR�QXFOHDU�GHO�SRVLWLYLVPR�MXU¯GLFR��5D]��HQWUH�WDQWRV��OD�
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ORV�FDUDFWHUHV�GH�ORV�VLVWHPDV�MXU¯GLFRV�\��SRU�VXSXHVWR��ORV�FRQWHQLGRV�GH�
ODV�QRUPDV�MXU¯GLFDV�FDPELDQ�GH�VRFLHGDG�D�VRFLHGDG�\�GH�«SRFD�D�«SRFD��

/R�TXH�HO�SRVLWLYLVPR�GHHQGH�HV��UHSLWR��TXH�WRGDV�ODV�QRUPDV�VRQ�GH�
HVWH�PXQGR�\�TXH�VH�WUDWD�GHف�REMHWRVق�VRFLDOPHQWH�FUHDGRV��HQ�VX�IRUPD�\�
HQ�VXV�FRQWHQLGRV��TXH�VRQ�KHFKRV�VRFLDOHV�GH�FLHUWR�WLSR��FRQVWUXFWRV�GHO�
LPDJLQDULR�VRFLDO�TXH�JRELHUQDQ�ODV�SU£FWLFDV�VRFLDOHV��(Q�RWUDV�SDODEUDV��
TXH�QR�KD\�SDU£PHWURV�H[WUD�R�VXSUDVRFLDOHV�TXH�GHWHUPLQHQ�OR�TXH�HQ�WDO�
R�FXDO�VRFLHGDG�SXHGH�VHU�R�QR�GHUHFKR��(O�GHUHFKR�HV�VRFLDO�SRUTXH�FDGD�
VRFLHGDG�WLHQH�\�SRQH�HQ�SU£FWLFD�HO�VX\R��\�VX�FDU£FWHU�FRQYHQFLRQDO�LQGLFD�
TXH�QLQJXQD�QRUPDWLYLGDG�SXHGH�VRFLDOPHQWH�RSHUDU�VL�QR�HV�FROHFWLYD�
PHQWH�UHFRQRFLGD�FRPR�WDO��FRPR�QRUPDWLYLGDG�TXH�SHUPLWH�FDOLFDU�ODV�
FRQGXFWDV�FRPR�GHELGDV�R�LQGHELGDV��&RQ�OD�HYROXFLµQ�GH�ODV�VRFLHGDGHV�\�
KDVWD�OOHJDU�D�OD�«SRFD�PRGHUQD��OR�TXH�KDEU¯D�WHQLGR�OXJDU�HV�XQ�SURFHVR�
GH�GHFDQWDFLµQ�GH�GLVWLQWRV� WLSRV�GH�QRUPDWLYLGDGHV��GH� IRUPD�TXH�HQ�
HVWDV�VRFLHGDGHV�P£V�FRPSOHMDV�VH�UHFRQRFH�GH�KHFKR�OD�GLIHUHQFLD�HQWUH�
GLYHUVRV�SDWURQHV�\�VLVWHPDV�QRUPDWLYRV��UHOLJLRVR��PRUDO��MXU¯GLFR��HWF��
*UDFLDV�D�HVDV�FRQYHQFLRQHV�HVWDEOHFLGDV�\�YLJHQWHV�VRFLDOPHQWH��SRGHPRV�
GLIHUHQFLDU��SRU�HMHPSOR��HQWUH�PRUDO�\�GHUHFKR��\�GHFLU�FRVDV�WDOHV�FRPR�
TXH�OD�FRQGXFWD�;�HV�DFRUGH�FRQ�OD�PRUDO��SHUR�QR�FRQ�HO�GHUHFKR��R�TXH�
OD�FRQGXFWD�<�HV�FRQIRUPH�FRQ�HO�GHUHFKR�SHUR�FRQWUDULD�D�ORV�SUHFHSWRV�
GH�OD�UHOLJLµQ��

&XDQGR� HO� DQWLSRVLWLYLVPR� UHEDWH� HO� FDU£FWHU� FRQYHQFLRQDO� GH� WRGR�
GHUHFKR�SRVLEOH�KD�GH�HVWDU�SUHVXSRQLHQGR�DOJ¼Q�WLSR�GH�QRUPDWLYLGDG�QR�
FRQYHQFLRQDO��SRU�V¯�VXEVLVWHQWH�\�H[LVWHQWH�DO�PDUJHQ�GHO�SHQVDU�\�ODV�SU£F�
WLFDV�GH�ODV�VRFLHGDGHV��3DUD�HO�LXVQDWXUDOLVPR�WHROµJLFR�HVD�QRUPDWLYLGDG�
YLYH��EDMR�OD�IRUPD�GH�OH\�HWHUQD�\�OH\�QDWXUDO��HQ�HO�RUGHQ�GH�OD�&UHDFLµQ��
HQ�FXDQWR�SURYLHQH�GH�OD�UD]µQ�\�YROXQWDG�GH�'LRV��3DUD�HO�LXVQDWXUDOLVPR�
UDFLRQDOLVWD�HO�GHUHFKR�QDWXUDO�QR�HV�FRQYHQFLRQDO�SRUTXH�HVW£�SUHVHQWH�HQ�
OD�QDWXUDOH]D�KXPDQD��LJXDO�TXH�HQ�HOOD�VH�KDOODQ�HO�K¯JDGR�R�HO�FRUD]µQ��
VL�ELHQ�EDMR�IRUPD�QR�HPS¯ULFD�R�I£FWLFD�GH�H[LVWHQFLD��$O�Q�\�DO�FDER��
OD�QDWXUDOH]D�KXPDQD�VH�FRPSRQ¯D�GH�FXHUSR��OD�SDUWH�HPS¯ULFD��\�DOPD��
OD�SDUWH�QR�HPS¯ULFD�SHUR�LJXDOPHQWHف�QDWXUDOق��'HO�PLVPR�PRGR�TXH�HO�

GHVFULEH�DV¯��Q�WKH�PRVW�JHQHUDO�WHUPV�WKH�SRVLWLYLVW�VRFLDO�WKHVLV�LV�WKDW�ZKDW�LV�ODZ�DQG,ف�
ZKDW�LV�QRW�LV�D�PDWWHU�RI�VRFLDO�IDFWVق��\�WDO�WHVLV�H[SUHVDف�WKH�YLHZ�WKDW�WKH�ODZ�LV�SRVLWHG��
LV�PDGH�ODZ�E\�WKH�DFWLYLWLHV�RI�KXPDQ�EHLQJVق��-RVHSK�5D]ف��/HJDO�3RVLWLYLVP�DQG�WKH�
6RXUFHV�RI�/DZق��HQ�.DYDQDJK�\�2EHUGLHN��HGV����$UJXLQJ��S��������
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DOPD�GHE¯D�JREHUQDU�HO�FXHUSR�SDUD�TXH�OD�QDWXUDOH]D�GHO�KRPEUH�QR�VH�
UHEDMDUD�D�QDWXUDOH]D�PHUDPHQWH�DQLPDO��ODV�QRUPDV�LGHDOHV�R�QR�HPS¯ULFDV�
GHO�GHUHFKR�QDWXUDO�WHQ¯DQ�TXH�SULPDU�VREUH�ODV�QRUPDV�SRVLWLYDV�R�GH�
FUHDFLµQ�VRFLDO��(O�KXPDQR��XQ�VHU�FRQ�GRV�QDWXUDOH]DV�R�FRQ�XQD�FRPSOHMD�
QDWXUDOH]D�GREOH�WHQ¯D�TXH�HVWDU�JXLDGR�SRU�GRV�QRUPDWLYLGDGHV�TXH�VH�
FRQFLOLDQ�HQ�XQ�QRUPDWLYLGDG�FRPSOHMD�HQ�OD�FXDO�HO�GHUHFKR�QDWXUDO�HVW£�
SRU�HQFLPD�\�SRQH�O¯PLWHV�DO�GHUHFKR�SRVLWLYR��

3HUR�HO�LXVPRUDOLVPR�DQWLSRVLWLYLVWD�GH�KR\�QR�HV�VROR�R�QR�HV�WRGR�
LXVQDWXUDOLVPR��(VH� LXVPRUDOLVPR� WLHQH� TXH� SUHVXSRQHU�� VLQ� HPEDUJR��
DOJ¼Q�WLSR�GH�REMHWLYLGDG�GH�ODV�QRUPDV�PRUDOHV��VL�HV�TXH�«VWDV�SXHGHQ�\�
GHEHQ�DFRWDU�ORV�FDUDFWHUHV�R�FRQWHQLGRV�SRVLEOHV�GH�ODV�QRUPDV�MXU¯GLFDV��
GH�ODV�QRUPDV�TXH�UHVXOWDQ�GH�ODV�FRQYHQFLRQHV�VRFLDOHV��'LFKR�GH�RWUD�
PDQHUD��SDUD�TXH�HO�DQWLSRVLWLYLVPR�SXHGD�REMHWDU�VHULDPHQWH��GHVGH�OD�
PRUDO��OD�WHVLV�SRVLWLYLVWD�GHO�FDU£FWHU�FRQYHQFLRQDO�GH�WRGR�GHUHFKR��GHEH�
GDU�SRU�VHQWDGD�XQD�PRUDO�GH�FDU£FWHU�QR�FRQYHQFLRQDO��TXH�QR�VHD�WDPEL«Q�
XQ�SURGXFWR�FRQWLQJHQWH�GH�ODV�UHVSHFWLYDV�VRFLHGDGHV��3RUTXH�VL�OD�PRUDO�
WDPEL«Q�HV�FRQYHQFLRQDO��DO�LJXDO�TXH�HO�GHUHFKR��VH�SLHUGH�LUUHPLVLEOHPHQWH�
OD�EDVH�SDUD�VRVWHQHU�TXH�KD\�XQD�SDUWH�GHO�GHUHFKR�TXH�HV�PRUDO�\��SRU�
WDQWR��QR�FRQYHQFLRQDO��6L�HVDV�QRUPDV�PRUDOHV�QR�FRQYHQFLRQDOHV�\��SRU�
WDQWR��GLVWLQWDV�GH�OD�PRUDO�VRFLDO�SRVLWLYD�YLYHQ�HQ�OD�PHQWH�R�OD�YROXQWDG�
GH�'LRV��UHWRUQDPRV�DO�LXVQDWXUDOLVPR�WHROµJLFR��6L�HVW£Q�LQVHUWDV�HQ�OD�
QDWXUDOH]D�KXPDQD�R�HQ�XQ�RUGHQ�QDWXUDO�\�QHFHVDULR�GHO�PXQGR��HQ�OD�
QDWXUDOH]D�GH�ODV�FRVDV��QR�KHPRV�VDOLGR�GHO�LXVQDWXUDOLVPR�UDFLRQDOLVWD��
6L�HVW£Q�HQ�RWUD�SDUWH���GµQGH�HVW£Q��FµPR�VRQ�\�FµPR�FDEH�FRQRFHUODV"�
�<�FµPR�HV�SRVLEOH�TXH�XQRV�OOHJXHQ�D�VX�SUHFLVR�FRQRFLPLHQWR�\�D�RWURV�
QR�VH�OHV�DOFDQFH"

(O�LXVPRUDOLVPR�VROR�GHMDU£�GH�VHU�R�SDUHFHU�XQD�GRFWULQD�FRQ�HQGHEOH�
IXQGDPHQWR�VL�YD�GH�OD�PDQR�GH�XQ�ELHQ�GHVDUUROODGR�\�DGHFXDGDPHQWH�
H[SOLFLWDGR�REMHWLYLVPR�\�FRJQLWLYLVPR�«WLFR��1R�VHU£�PLVLµQ�LPSRVLEOH��
SHUR�HV�PLVLµQ�QHFHVDULD�VL�VXV�LQYRFDFLRQHV�GH�OD�PRUDO�FRPR�O¯PLWH�DO�
GHUHFKR�\�D� VX�FDU£FWHU�FRQYHQFLRQDO� WLHQHQ�TXH�SDUHFHU�DOJR�P£V�TXH�
LQWHUHVDGR�DUJXPHQWR�SDUD�KDFHU�SDVDU�ODV�SUHIHUHQFLDV�PRUDOHV�VXEMHWLYDV�
GHO�LXVPRUDOLVWD�SRU�WHVLV�REMHWLYDV�VREUH�HO�ELHQ�\�OD�MXVWLFLD��



478 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

3.  A qué no compromete el positivismo
5HFDSLWXOHPRV��/R�TXH�HO�SRVLWLYLVPR�YLHQH�D�SURSRQHU�HV�DOJR�H[WUH�

PDGDPHQWH�VHQFLOOR��3RU�XQD�SDUWH��QRV�SODQWHD�TXH�SRU�TX«�YDPRV�D�GHMDU�
GH�OODPDU�GHUHFKR�OR�TXH�DTX¯�\�DKRUD��HQ�OD�VRFLHGDG�TXH�VHD��VH�HQWLHQGH�
FRPR�GHUHFKR��VH�DSOLFD�FRPR�GHUHFKR�\�VH�GHQRPLQD�GHUHFKR��TXH�SRU�
TX«�YDPRV�D�SUHVFLQGLU�GHO�FRQFHSWR�GHOLPLWDGR�GH�GHUHFKR��XQD�YH]�TXH�
VH�KD�OOHJDGR��HQ�ORV�KHFKRV�VRFLDOHV��D�HVD�GHOLPLWDFLµQ��<��HQ�VHJXQGR�
OXJDU��TXH�VL�VH�VRVWLHQH�TXH�KD\�GHUHFKRف�IXHUD�GH�DTX¯ق��LQGHSHQGLHQWH�
GH�ODV�FRQYHQFLRQHV�VRFLDOHV�HQ�ODV�TXH�VH�DVLHQWD�OD�FRQYLYHQFLD�GH�XQRV�X�
RWURV�JUXSRV��KDEU£�TXH�IXQGDPHQWDU�PX\�FRQYLQFHQWH�\�GHWDOODGDPHQWH�
GµQGH�HVW£�HVH�GHUHFKR�TXH�QR�HV�GH�DTX¯��VLQR�GH�WRGDV�SDUWHV��\�TXH�QR�
HV�GH�HVWH�WLHPSR�QXHVWUR��VLQR�GH�FXDOTXLHU�WLHPSR��3RUTXH�DUPDU�TXH�
H[LVWH�SXHVWR�TXH�\R�FUHR�HQ�«O�QR�SDUHFH�TXH�SXHGD�VHU�UD]µQ�VXFLHQWH�
SDUD�LPSRQHUOR�FRPR�GHUHFKR�GH�WRGRV�R�FRPR�O¯PLWH�GH�ORV�FRQWHQLGRV�
SRVLEOHV�GH�QXHVWUDV�FRQYHQFLRQHV��DFXHUGRV�\�SURFHGLPLHQWRV�GH�GHFLVLµQ��

&RQ�QDGD�P£V�QRV�FRPSURPHWH�HO�LXVSRVLWLYLVPR��1R�FRPSURPHWH��

���ܬ FRQ�HO� MXLFLR�PRUDO�SRVLWLYR�VREUH�HO�GHUHFKR�FRPR�WDO�R�FRQ� ORV�
FRQWHQLGRV�GH� VXV�QRUPDV�\��SRU� WDQWR�� FRQ� OD�SUHIHUHQFLD�SRU� OD�
REHGLHQFLD�D�ODV�QRUPDV�MXU¯GLFDV��

�LL���� FRQ�HO�MXLFLR�SRO¯WLFR�SRVLWLYR�VREUH�OD�DSOLFDFLµQ�GH�ODV�QRUPDV�MX�
U¯GLFDV�R�OD�REHGLHQFLD�D�HOODV��

�LLL��� FRQ�HO�HVFHSWLFLVPR�R�HO�UHODWLYLVPR�PRUDO��
�LY��� FRQ�HO�DWH¯VPR�R�OD�RSRVLFLµQ�D�ODV�UHOLJLRQHV��
ܹ��� FRQ�XQD�GHWHUPLQDGD�RSFLµQ�SRO¯WLFD��QL�VLTXLHUD�FRQ�OD�SUHIHUHQFLD�

SRU�OD�GHPRFUDFLD�
�

��XQR�OH�HQVH³DQ�XQ�FXFKLOOR�\�OH�SUHJXQWDQ�TX«�HV��5HVSRQGH�TXH�HV$��ܬ
XQ�FXFKLOOR�\�OH�UHSOLFDQ�DV¯��H�PXHVWUDQ�XQD/��قDK��HQWRQFHV�WH�JXVWDف�
SDUHMD�KDFLHQGR�HO�DPRU�\�OH�LQWHUURJDQ�VREUH�TX«�KDFHQ��&RQWHVWD�TXH�
HVW£Q�KDFLHQGR�HO�DPRU�R�WHQLHQGR�XQD�UHODFLµQ�VH[XDO�FRPSOHWD��VHJ¼Q�
FRPR�TXHUDPRV�OODPDUOR��DQWH�OR�TXH�OH�GLFHQ�HVWR��DK��SRU�WDQWR�HVW£Vف�
GLFLHQGR�TXH�VH�DPDQ��TXH�VH�TXLHUHQ�FRQ�YHUGDGHUR�DPRUق��/XHJR�
SRQHQ�DQWH�«O�XQ�SUHFHSWR�GHO�&µGLJR�&LYLO�\��VLHQGR�HYLGHQWH�TXH�VH�
WUDWD�GHO�&µGLJR�&LYLO�HQ�YLJRU��HO�LQWHUSHODGR�H[SOLFD�TXH�VH�WUDWD�GH�
XQD�QRUPD�MXU¯GLFD��PRPHQWR�TXH�DSURYHFKDQ�VXV�LQWHUORFXWRUHV�SDUD�
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HVSHWDUOH��DK��FDUDPED��SRU�FRQVLJXLHQWH�WH�SDUHFH�MXVWR�HO�FRQWHQLGRف�
GH�HVH�SUHFHSWR�R��DO�PHQRV��QR�OR�WLHQHV�SRU�PX\�LƎXVWRق�

�
�(VW£Q�R�QR�HVW£Q�FODUDPHQWH�HPSDUHQWDGRV�ORV�DQWHULRUHV�VXSXHVWRV"�

�1R�SDVD�HQ�WRGRV�HVRV�FDVRV�TXH�VH�FRQIXQGH�OD�LGHQWLFDFLµQ�GH�XQ�REMHWR��
FRPSRUWDPLHQWR�R�HVWDGR�GH�FRVDV��XQ�FXFKLOOR��XQ�DFWR�VH[XDO��XQD�QRUPD�
TXH�IRUPD�SDUWH�GH�XQ�VLVWHPD�MXU¯GLFR��\�HO�FRUUHVSRQGLHQWH�QRPEUDUOR�
FRQIRUPH�DO�QRPEUH�TXH�OOHYD�HQ�QXHVWUR�LGLRPD��FRQ�OD�FDOLFDFLµQ�TXH�
GHVGH�SDU£PHWURV�DMHQRV�D�HVH�REMHWR�VH�SXHGH�KDFHU�R�TXH�DOJXQRV�KDFHQ"

(O� SRVLWLYLVPR�SLGH� TXH� QR� VH� FDLJD� HQ� HVD� FRQIXVLµQ� FXDQGR�QRV�
UHIHULPRV�DO�GHUHFKR��D�QRUPDV�MXU¯GLFDV��TXH��VL�H[LVWHQ�\�FRPSDUWLPRV�
FULWHULRV�GH�LGHQWLFDFLµQ�GH�ODV�QRUPDV�MXU¯GLFDV�VRFLDOPHQWH�UHFRQRFLGRV�
\��SRU�WDQWR��YLJHQWHV�\�RSHUDQWHV��QR�KDJDPRV�HVH�WLSR�GH�UD]RQDPLHQWR�
FRQ�HVWD�HVWUXFWXUD��HVWD�QRUPD�MXU¯GLFD�1�QR�HV�XQD�QRUPD�MXU¯GLFD�HQ�
UHDOLGDG��DXQTXH�FXPSOD�FRQ�WRGRV�ORV�UHTXHULPLHQWRV�GHO�VLVWHPD�MXU¯GLFR�
\�GHO�VLVWHPD�GH�IXHQWHV�UHFRQRFLGR��SRUTXH�WLHQH�OD�SURSLHGDG�QHJDWLYD�3�
�HV�DQWLHFRQµPLFD��HVW«WLFDPHQWH�KRUULEOH��SRO¯WLFDPHQWH�LQFRQYHQLHQWH��
SHFDPLQRVD��LQPRUDOً���1DGD�P£V�TXH�HVR�

$�XVWHG�OH�HQVH³DQ�XQD�DGHOID�\�OH�UHFXHUGDQ�TXH�HV�XQ�DUEXVWR�PX\�
GHFRUDWLYR�SDUD�ORV�MDUGLQHV��8VWHG��EXHQ�FRQRFHGRU�GH�ORV�VHFUHWRV�GH�OD�
ERW£QLFD��UHVSRQGH�TXH�OD�DGHOID�HV�YHQHQRVD�\�TXH��HQ�FRQVHFXHQFLD��QR�
HV�DUEXVWR�GHFRUDWLYR�HQ�PRGR�DOJXQR���4X«�OH�UHSOLFDU¯DQ"�4XH�HO�FRQ�
FHSWR�GH�SODQWD�GHFRUDWLYD�HV�LQGHSHQGLHQWH�GH�SURSLHGDGHV�FRPR�OD�GH�VHU�
YHQHQRVD�R�QR��TXH�ODV�SURSLHGDGHV�TXH�OD�KDFHQ�GHFRUDWLYD��WDPD³R��WLSR�
\�FRORU�GH�ODV�KRMDV��EHOOH]D�GH�ODV�RUHVً��VRQ�LQGHSHQGLHQWHV�GH�RWUDV�
TXH�HVD�PLVPD�SODQWD�SXHGH�WHQHU��VHU�FDUD��VHU�DSWD�VROR�SDUD�WHUUHQRV�
DUFLOORVRV��UHTXHULU�DEXQGDQWH�ULHJR��VHU�YHQHQRVDً���1L�SRU�VHU�YHQHQRVD�
GHMD�OD�DGHOID�GH�VHU�GHFRUDWLYD�QL�SRU�VHU�GHFRUDWLYD�GHMD�GH�VHU�YHQHQRVD��

&XHVWLµQ�GLIHUHQWH�HV�TXH�HVD�SURSLHGDG�GH�VHU�YHQHQRVD�LPSRUWH�SDUD�
XVWHG�FRPR�UD]µQ�SDUD�QR�SODQWDU�XQD�DGHOID�HQ�VX�MDUG¯Q��TXL]£�SRUTXH�
WLHQH�QL³RV�TXH�SXHGDQ�PRUGHU�VXV�KRMDV�R�SRUTXH�XVWHG�PLVPR�HV�GHV�
SLVWDGR�\�SXHGH�ROYLGDUVH�GHO�SHOLJUR�\�SUREDU�XQ�G¯D�XQD�HQVDODGD�FRQ�VXV�
EURWHV��4XH�XVWHG�WHQJD�EXHQDV�UD]RQHV�SDUD�QR�TXHUHU�FHUFD�HVH�DUEXVWR�
GHFRUDWLYR�QR�SULYD� DO� DUEXVWR�GH� WDO�SURSLHGDG�� OD�GH� VHU�GHFRUDWLYR�R�
HVWDU�JHQHUDOPHQWH�FRQVLGHUDGR�FRPR�WDO��,JXDO�TXH�VL�XVWHG�WLHQH�DOHUJLD�
DO�SROHQ�GH�ODV�JUDP¯QHDV�QR�OHV�QHJDU£�D�VX�FRQGLFLµQ�KHUE£FHD��VLQR�TXH�
VLPSOHPHQWH�SURFXUDU£�PDQWHQHUVH�DOHMDGR�GH�HOODV��6L�D�XVWHG��R�D�PXFKRV�
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FRPR�XVWHG��XQD�QRUPD�MXU¯GLFD�OH�SDUHFH�GHVFDUQDGDPHQWH�LƎXVWD��DV¯�
OR�SURFODPDU£�\�KDU£�OR�TXH�HVW«�HQ�VX�PDQR�SDUD�TXH�VH�FDPELH��SHUR�QR�
GLU£�TXH�HVD�QRUPD�MXU¯GLFD��SRU�LƎXVWD��QR�HV�MXU¯GLFD���2�V¯"

3HUR�KD\�RWUD�FRVD�TXH�WDPSRFR�VH�VLJXH��6L�XVWHG�KD�FRQFHGLGR�TXH�
OD�DGHOID��VHD�YHQHQRVD�R�QR��HV�XQ�£UERO�PX\�GHFRUDWLYR��QR�VH�GHVSUHQGH�
TXH�XVWHG�WHQJD��V¯�R�V¯��TXH�FRORFDU�DGHOIDV�HQ�VX�MDUG¯Q��3XHGH�SUHIHULU�
RWUR�WLSR�GH�SODQWDV�R�DUEXVWRV�FX\DV�IRUPDV�R�FRORUHV�OH�VHDQ�LQQLWD�
PHQWH�P£V�JUDWRV��(V�P£V��SXHGH�WHQHUOHV�DXW«QWLFD�DYHUVLµQ�D�ODV�DGHOIDV��
SRUTXH� OH� WUDHQ�PDORV� UHFXHUGRV�R�SRUTXH�KDE¯D�PXFKDV� HQ� ODV�QFDV�
GH�VX�SULPHUD�HVSRVD��3HUR�QL�HOOR�HV�UD]µQ�SDUD�TXH�XVWHG�OH�QLHJXH�HO�
FDU£FWHU�JHQHUDOPHQWH�UHFRQRFLGR�GH�DUEXVWR�GHFRUDWLYR�QL�HO�UHFRQRFHUOH�
HVD�FXDOLGDG�D�OD�DGHOID�OH�FRPSURPHWH�D�TXH�D�XVWHG�OH�DJUDGHQ�R�D�TXH�
WHQJD�TXH�SODQWDUODV��

&RQ� ODV� QRUPDV� MXU¯GLFDV� RFXUUH� RWUR� WDQWR�� VHJ¼Q� HO� SRVLWLYLVPR��
7DQ�VµOLGDV�\�FODUDV�FRPR�SXHGHQ�VHU�ODV�UD]RQHV�SDUD�LGHQWLFDUODV�FRPR�
WDOHV��SXHGHQ�VHU�ODV�UD]RQHV�SDUD�DERPLQDU�GH�VX�FRQWHQLGR�\�KDVWD�SDUD�
GHVREHGHFHUODV��1L�GHMDU£Q�GH�VHU�OR�TXH�VRQ�SRUTXH�XVWHG�ODV�HVWLPH�PX\�
LƎXVWDV��QL�SRUTXH�XVWHG�UHFRQR]FD�TXH�VRQ�OR�TXH�VRQ�SRGU£�QDGLH�GH�
FLUOH�TXH��SRU�WDQWR��XVWHG�ODV�KD�UHFRQRFLGR�FRPR�MXVWDV�\�PHUHFHGRUDV�
GH�REHGLHQFLD�HQ�FRQFLHQFLD��

/DV� QRUPDV� MXU¯GLFDV� SURGXFHQ� REOLJDFLRQHV� MXU¯GLFDV�� (VWR� VLP�
SOHPHQWH�TXLHUH�GHFLU�TXH�GHVGH�HO�SXQWR�GH�YLVWD�GHO�VLVWHPD�MXU¯GLFR�
VXV�QRUPDV�REOLJDQ��REOLJDQ�HQ�GHUHFKR�R�VHJ¼Q�HO�GHUHFKR��3RU�HVR�VX�
LQFXPSOLPLHQWR�VH�VDQFLRQD�\�VX�FXPSOLPLHQWR�SXHGH�UHFODPDUVH�FRDFWL�
YDPHQWH��/DV�REOLJDFLRQHV�MXU¯GLFDV�VRQ�REOLJDFLRQHV�D�WHQRU�GHO�VLVWHPD�
MXU¯GLFR��1DGD�P£V�TXH�HVR���/DV�QRUPDV�PRUDOHV�SURGXFHQ�REOLJDFLRQHV�
PRUDOHV��1L�HV�SHQVDEOH�XQ�GHUHFKR�TXH�GLJD�TXH�VXV�QRUPDV�QR�LPSRU�
WDQ�\�TXH�FDGD�XQR�ODV�DFDWH�QDGD�P£V�TXH�VL�OH�DSHWHFH�\�TXH�HQ�FDVR�GH�
GHVDFDWR�QR�VHU£�VDQFLRQDGR��QL�XQ�VLVWHPD�PRUDO�TXH�VH�EDVH�HQ�OD�LGHD�
GH�TXH�ODV�QRUPDV�PRUDOHV�QLQJXQD�UHOHYDQFLD�WLHQHQ�\�TXH�WDQWR�FXHQWD�

�ܖ 'H�DK¯�TXH�H[SOLTXH�*DUGQHU�TXH�HO�SRVLWLYLVPR��FRQ�OD�WHVLV�GH�TXH�OD�YDOLGH]�GH�ODV�QRUPDV�
MXU¯GLFDV�HV�LQGHSHQGLHQWH�GH�VX�P«ULWR��QR�GD�QLQJXQD�LQGLFDFLµQ�VREUH�OR�TXH�XQD�SHUVRQD�
GHEH�KDFHU�HQ�FDGD�RFDVLµQ��SRU�OR�GLFKD�WHVLV�HV�QRUPDWLYHO\�LQHUWف��%\�LWVHOI�LW�GRHV�QRW�
SRLQW�LQ�IDYRU�RI�RU�DJDLQVW�GRLQJ�DQ\WKLQJ�DW�DOO��,�GRQvW�MXVW�PHDQ�WKDW�LW�SURYLGHV�QR�
PRUDO�JXLGDQFH��,W�SURYLGHV�QR�OHJDO�JXLGDQFH�HLWKHU��,W�PHUHO\�VWDWHV�RQH�IHDWXUH�WKDW�DOO�
OHJDO�JXLGDQFH�QHFHVVDULO\�KDV��YL]��WKDW�LI�YDOLG�TXD�OHJDO�LW�LV�YDOLG�LQ�YLUWXH�RI�LWV�VRXUFHV��
QRW�LWV�PHULWVق��*DUGQHUف��/HJDO�3RVLWLYLVPق��S��������
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SDUD�ELHQ�OD�FRQGXFWD�GHO�VXMHWR�TXH�VHD�DFRUGH�FRQ�HOODV�FRPR�DTXHOOD�
TXH�ODV�FRQWUDGLJD��

$V¯�TXH�KD\�REOLJDFLRQHV�MXU¯GLFDV�SRUTXH�H[LVWHQ�ORV�VLVWHPDV�MXU¯GLFRV��
FRQ�VXV�QRUPDV�MXU¯GLFDV��\�KD\�REOLJDFLRQHV�PRUDOHV�SRUTXH�H[LVWHQ�ORV�
VLVWHPDV�PRUDOHV��FRQ�VXV�QRUPDV�PRUDOHV��8QD�DFFLµQ�R�FRQGXFWD�GH�XQ�
VXMHWR�SXHGH�VHU�FDOLFDGD�GHVGH�WDQWRV�VLVWHPDV�QRUPDWLYRV�FRPR�YHQJDQ�
DO�FDVR�\�RH]FDQ�UHJODV�R�SDXWDV�SDUD�WDO�FDOLFDFLµQ�R�FDWDORJDFLµQ��<R�
UHDOL]R�OD�DFFLµQ�$��(VD�DFFLµQ�P¯D�SDUD�HO�VLVWHPD�PRUDO�VHU£�PRUDO�R�
LQPRUDO��SDUD�HO�VLVWHPD�MXU¯GLFR�VHU£�MXU¯GLFD�R�DQWõXU¯GLFD��SDUD�HO�VLVWH�
PD�HVW«WLFR�VHU£�EHOOD�R�IHD��SDUD�HO�VLVWHPD�HFRQµPLFR�VHU£�UHQWDEOH�R�QR�
UHQWDEOH��SDUD�HO�VLVWHPD�GH�UHJODV�GHO�WUDWR�VRFLDO�VHU£�FRUW«V�R�GHVFRUW«V��
SDUD�HO�VLVWHPD�P«GLFR�VHU£�VDQD�R�LQVDQD��HWF��

1LQJXQD�GH�HVDV�FDOLFDFLRQHV�FRPSURPHWH�ODV�RWUDV�QL�ODV�FRQGLFLR�
QD��3RU�HO�KHFKR�GH�TXH�PL�DFFLµQ�VHD�I£FLOPHQWH�WLOGDEOH�GH�GHVFRUW«V�R�
SHFDPLQRVD�QR�VH�VLJXH�HQ�PRGR�DOJXQR�TXH�WHQJD�TXH�VHU�DQWõXU¯GLFD��
3RU�HO�KHFKR�GH�TXH�VHD�I£FLOPHQWH�FDOLFDEOH�FRPR�FRQIRUPH�D�GHUHFKR�
QR�VH�GHVSUHQGH�TXH�WHQJD�TXH�GHMDU�GH�VHU�GHVFRUW«V��D�WHQRU�GH�ODV�UHJODV�
GHO�WUDWR�VRFLDO��R�SHFDPLQRVD��VHJ¼Q�ODV�QRUPDV�GH�XQD�FLHUWD�UHOLJLµQ��
3RU�HO�KHFKR�GH�TXH�VHD�LQPRUDO�QR�KD�GH�YHUVH�FRPR�DQWõXU¯GLFD��3RUTXH�
VHD�DQWõXU¯GLFD�QR�KD�GH�YHUVH�FRPR�LQPRUDO��

6L�ODV�QRUPDV�MXU¯GLFDV��R�DOJXQDV�GH�HOODV��GDQ�UD]RQHV�SHUHQWRULDV��
HVD�SHUHQWRULHGDG�VROR�H[LVWH�GHVGH�HO�SXQWR�GH�YLVWD�SURSLR�R�LQWHUQR�
GHO�GHUHFKR��3HUR�OD�FDOLFDFLµQ�FRQ�DUUHJOR�D�XQ�VLVWHPD�QRUPDWLYR�HV�
LQGHSHQGLHQWH�GH�OD�FDOLFDFLµQ�VHJ¼Q�ORV�RWURV�VLVWHPDV�QRUPDWLYRV���<�
TX«�VXFHGH�FXDQGR�XQR��R�YDULRV��FDOLFD�SRVLWLYDPHQWH��MXU¯GLFR��PRUDO��
UHQWDEOH��YLUWXRVR��FRUW«V��VDQRً��\�RWUR��R�YDULRV��FDOLFD�QHJDWLYDPHQWH�
�DQWõXU¯GLFR��LQPRUDO��GHVFRUW«Vً�"�3XHV��VHQFLOOD�\�REYLDPHQWH��TXH�OH�
FRUUHVSRQGHU£�DO� VXMHWR�GH� WXUQR�GHFLGLU�D�TX«�VLVWHPD� OH�GD�SULRULGDG�
FRPR�JX¯D�GH�VX�FRQGXFWD��/D�PRUDO�PH�GLFH�TXH�PL�FRQGXFWD�$�VHU¯D�
LQPRUDO��TXH�QR�GHER�KDFHUOD��\�HO�GHUHFKR�PH�LQGLFD�TXH�PH�HVW£�SRU�«O�
SHUPLWLGD��TXH�V¯�SXHGR�UHDOL]DUOD��<R�GHFLGR�VL�OOHYR�D�FDER�$�R�QR�\��FRQ�
HOOR��DVXPR�WDQWR�ODV�FRQVHFXHQFLDV�SRVLWLYDV��FRQIRUPH�DO�VLVWHPD�TXH�OD�
FDOLFD�SRVLWLYDPHQWH��FRPR�ODV�QHJDWLYDV�TXH�SURYLHQHQ�GHO�VLVWHPD�TXH�
OD�FDOLFD�GH�PRGR�QHJDWLYR��+LFH�$�SRUTXH�HO�GHUHFKR�PH�OR�SHUPLW¯D��
P£V�DKRUD�WHQJR�UHPRUGLPLHQWRV�R�HO�GHVSUHFLR�GH�ORV�TXH�FRPSDUWHQ�PL�
VLVWHPD�PRUDO��R�QR�KLFH�$�SRUTXH�OD�PRUDO�PH�OR�SURKLE¯D�\�PH�KH�SHU�
GLGR�OD�VXEYHQFLµQ�TXH�HO�VLVWHPD�MXU¯GLFR�UHJDODED�D�ORV�TXH�$�KLFLHUDQ��
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/R�TXH�OD�SOXUDOLGDG�GH�VLVWHPDV�QRUPDWLYRV�TXH�VREUH�QRVRWURV�FRQFXUUHQ�
QR�SHUPLWH�HV�HVWDU�HQ�OD�SURFHVLµQ�\�UHSLFDQGR��JDQDU�SRU�WRGRV�ORV�ODGRV�
\�QR�WHQHU�QXQFD�S«UGLGDV�R�FRQWUDWLHPSRV��

0XFKRV�GH�QRVRWURV��OD�LQPHQVD�PD\RU¯D�GH�ORV�KXPDQRV�GH�KR\��DO�
PHQRV�HQ�QXHVWUD�FXOWXUD��HVWLPDU£Q�TXH�FRPR�RULHQWDFLµQ�¼OWLPD�GH�OD�
FRQGXFWD�KD�GH�HVWDU�OD�PRUDOLGDG��TXH�VRPRV�P£V�KXPDQRV�\�P£V�GLJQRV�
FXDQGR�DFWXDPRV�HQ�FRQFLHQFLD� \�SRU� LPSHUDWLYRV� «WLFRV�TXH� FXDQGR�
DFDWDPRV�RWURV�PDQGDWRV�FODUDPHQWH�R�P£V�FODUDPHQWH�KHWHUµQRPRV��
8Q�LXVSRVLWLYLVWD�WDPEL«Q�SXHGH�\�VXHOH�SHQVDU�DV¯��.HOVHQ�OR�GõR�ELHQ�
FODUR��8Q�VHUYLGRU��PRGHVW¯VLPDPHQWH�\�VLQ�TXHUHU�FRPSDUDUVH��RSLQD�
OR�PLVPR��

3HUR�HVR�SUHVXSRQH�TXH�XQ�LQGLYLGXR�SXHGH�YHU�FXDOTXLHU�QRUPD�MX�
U¯GLFD�FRPR�LƎXVWD�R�LQPRUDO�\��HQ�FRQVHFXHQFLD��GHFLGLU�GHVREHGHFHUOD��
LQFXPSOLHQGR�HVD�QRUPD�GH�GHUHFKR�SDUD�GDU�VDWLVIDFFLµQ�D�XQD�QRUPD�
PRUDO��(VR�QR�VHU¯D�SRVLEOH�FRQ�WDO�FODULGDG�VL�XQD�SURSLHGDG�GH�ODV�QRU�
PDV�MXU¯GLFDV�IXHUD�OD�GH�VHU�PRUDOHV�R�MXVWDV�R��DO�PHQRV��OD�GH�QR�VHU�
�PX\��LQPRUDOHV�R��PX\��LƎXVWDV��6L�OD�MXVWLFLD�R�PRUDOLGDG�HV�SURSLHGDG�
FRQVWLWXWLYD�GH�WRGD�QRUPD�MXU¯GLFD��GH�PRGR�TXH�OD�QRUPD�LQPRUDO�QR�
HV� MXU¯GLFD�� OD� GHVREHGLHQFLD� D� OD� QRUPD� MXU¯GLFD� VHU£� VLPXOW£QHDPHQWH�
GHVREHGLHQFLD�D�OD�QRUPD�PRUDO�\��SRU�WDQWR��VHU£�GHVREHGLHQFLD�QR�VROR�
DQWõXU¯GLFD��VLQR�WDPEL«Q�LQPRUDO��2��FRPR�P¯QLPR��WDO�LQFXPSOLPLHQWR�
GH�OD�QRUPD�QR�SRGU£�HVFXGDUVH�HQ�UD]RQHV�PRUDOHV�IXHUWHV��SXHV�QR�SRGU£�
KDEHU�UD]RQHV�PRUDOHV�IXHUWHV�R�GH�JUDQ�LƎXVWLFLD�FRQWUD�HVD�QRUPD�MXU¯�
GLFD��\D�TXH��GH�KDEHUODV��QR�VHU¯D�MXU¯GLFD��/D�PRUDOL]DFLµQ�GHO�GHUHFKR��
HO�HQWUHPH]FODPLHQWR�GH�ODV�FDOLFDFLRQHV�GH�HVRV�GRV�VLVWHPDV�QRUPDWLYRV�
FLHUUD�HO�SDVR��DO�PHQRV�HQ�SDUWH��D�OD�DXWRQRP¯D�PRUDO�GHO�LQGLYLGXR�HQWH�
D�ODV�QRUPDV�MXU¯GLFDV��6L�OD�QRUPD�VROR�SXHGH�VHU�MXU¯GLFD�VL�HV�PRUDO��HO�
FRPSRUWDPLHQWR�GHO�VXMHWR�VROR�VHU£�PRUDO�VL�HV�MXU¯GLFR��(VWR�OR�YLR�\�OR�
H[SOLFµ�FODUDPHQWH�+DUW�KDFH�G«FDGDV��

(Q� UHVXPLGDV� FXHQWDV�� TXH� UHVXOWDQ� SHUIHFWDPHQWH� FRQJUXHQWHV� OD�
DGVFULSFLµQ�GRFWULQDO�DO�SRVLWLYLVPR�MXU¯GLFR�\�OD�GHFLVLµQ�GH�RSRQHUQRV�D�
QR�GHVREHGHFHU�ODV�QRUPDV�MXU¯GLFDV�TXH�HQ�FRQFLHQFLD�FRQVLGHUHPRV�LQ�
PRUDOHV��&LHUWR�HV�TXH�HQ�ODV�FODVLFDFLRQHV�GHO�SRVLWLYLVPR�VXHOH�DSDUHFHU�
HO�OODPDGR�SRU�%REELR�SRVLWLYLVPR�LGHROµJLFR��TXH�HV�DTXHOOD�GRFWULQD�TXH�
HQWLHQGH�TXH�WRGDV�ODV�QRUPDV�MXU¯GLFDV�VRQ�SRU�GHQLFLµQ�PRUDOHV�SRU�HO�
KHFKR�GH�VHU�MXU¯GLFDV�\�TXH�H[LVWH��HQ�FRQVHFXHQFLD��XQ�LPSHUDWLYR�PRUDO�
D�OD�REHGLHQFLD�GH�WRGR�GHUHFKR��GH�FXDOTXLHU�GHUHFKR��GH�WRGD�QRUPD�TXH�
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SURYHQJD�GHO�VREHUDQR��3HUR�GH�+REEHV�HQ�DGHODQWH�SRFRV��PX\�SRFRV��
KDQ�VLGR�ORV�SRVLWLYLVWDV�GH�HVH�SHODMH�\�WRGRV�OR�HUDQ��SUHFLVDPHQWH��SRU�
UHYHVWLU�HO�GHUHFKR�SRVLWLYR�GH�DOJXQD�SURSLHGDG�PRUDO�GHFLVLYD��SRU�FRQ�
IXQGLU�HO�GHUHFKR�FRQ�OD�PRUDO�

7DPEL«Q�VH�VH³DOD�D�YHFHV�TXH�HQ�HO�EDODQFH�GH�ODV�UD]RQHV�TXH�FXDO�
TXLHUD�KDFH�SDUD�GHFLGLU�VL�DFDWD�R�QR�HO�GHUHFKR�HQ�JHQHUDO�R�XQD�QRUPD�
MXU¯GLFD�HQ�SDUWLFXODU�VLHPSUH�FRQFXUUHQ�UD]RQHV�PRUDOHV�� OR�FXDO�VHU¯D�
LQGLFLR�WHUPLQDQWH�GH�TXH�HV�PRUDO�OD�QDWXUDOH]D�¼OWLPD�GHO�GHUHFKR��'H�
HVD�IRUPD�YXHOYH�D�PH]FODUVH�HO�VHU�GHO�GHUHFKR�FRQ�ODV�UD]RQHV�SHUVRQDOHV�
SDUD�VX�REHGLHQFLD�R�GHVREHGLHQFLD��(V�FRPR�VL�Gõ«UDPRV��SRU�HOOR��TXH�
WRGR�GHUHFKR�WLHQH�QDWXUDOH]D�SHUVRQDO��\D�TXH�VRQ�SHUVRQDOHV�DTXHOODV�
UD]RQHV�GH�FDGD�XQR��R�TXH�VX�QDWXUDOH]D�HV�SVLFROµJLFD��SRUTXH�OD�SVLFROR�
J¯D�GHO�LQGLYLGXR�WLHQH�LQXHQFLD�HQ�VX�SRVLFLµQ�SHUVRQDO�DQWH�ODV�QRUPDV��
(V�FRPR�VL�DUP£UDPRV�TXH�WRGR�FXFKLOOR�HV�XQ�HQWH�PRUDO��SXHV�FDGD�
YH]�TXH�XQR�VH�SODQWHD�VL�FODY£UVHOR�D�XQ�YHFLQR�LPSHUWLQHQWH�VH�VRSHVDQ�
UD]RQHV�PRUDOHV�SDUD�KDFHUOR�R�QR��

�LL���7DPSRFR�HO�SRVLWLYLVPR�FRPSURPHWH�FRQ�HO�MXLFLR�SRO¯WLFR�VREUH�OD�
OHJLWLPLGDG�GH�ODV�QRUPDV�GH�GHUHFKR�R�GHO�VLVWHPD�MXU¯GLFR�HQ�VX�FRQ�
MXQWR��8Q�SRVLWLYLVWD�SXHGH�DUPDU��VLQ�LQFRKHUHQFLD��TXH�HO�GHUHFKR�GH�
XQ�(VWDGR�FDUHFH�GH�OHJLWLPLGDG�\�KD\�EXHQDV�UD]RQHV�GH�MXVWLFLD�VRFLDO�
R�GH�¯QGROH�SRO¯WLFD�SDUD�UHVLVWLUVH�HQWH�D�VXV�PDQGDWRV�R�SDUD�TXH�
ORV�MXHFHV�WUDWHQ�GH�VDERWHDUORV��2SLQDU�OR�FRQWUDULR�VXSRQGU¯D��HQWUH�
SDUWLGDULRV�GH�OD�OHJLWLPLGDG�SRO¯WLFD�GH�FDUL]�GHPRFU£WLFR��SUHWHQGHU�
TXH�VRODPHQWH�KD\�GHUHFKR�HQ�ORV�(VWDGRV�GH�GHUHFKR�GHPRFU£WLFRV��
7HQGU¯DPRV�TXH�GHFLU�TXH�HO�GHUHFKR�GH�&KLQD�QR�HV�GHUHFKR��R�HO�GH�
&XED��R�TXH�QR�KXER�GHUHFKR�HQ�OD�(VSD³D�GH�)UDQFR��HQ�OD�$OHPDQLD�
GH�+LWOHU��HQ�OD�$UJHQWLQD�GH�ODV�GLFWDGXUDV�PLOLWDUHV�R�HQ�HO�&KLOH�GH�
3LQRFKHW�R�HQ�OD�8QLµQ�6RYL«WLFD�GXUDQWH�VLHWH�G«FDGDV��

6H�SXHGH�VHU�SRVLWLYLVWD�D�OD�KRUD�GH�GHVFULELU�\�QRPEUDU�HO�GHUHFKR�
GH�XQ�(VWDGR�\��D�OD�YH]��SURSXJQDU�XQ�XVR�DOWHUQDWLYR�GHO�GHUHFKR�GH�
HVH�(VWDGR���$TXHOORV�MXHFHV�\�SURIHVRUHV�TXH�FUHDURQ�OD�GRFWULQD�GHO�XVR�
DOWHUQDWLYR�GHO�GHUHFKR��HQ�SD¯VHV�FRPR�,WDOLD�R�(VSD³D��VH�JXLDEDQ�SRU�

�ܗ 2�GHIHQGHU�HO�DFWLYLVPR�MXGLFLDO2ف��QH�FRXOG�HTXDOO\�EH�D�OHJDO�SRVLWLYLVW�HQWKXVLDVW�IRU�
MXGJHV�WR�EH�WKH�PDLQ�ODZPDNHUVق��*DUGQHUف��/HJDO�3RVLWLYLVPق��S�������
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PRWLYRV�SRO¯WLFRV��SHUR�HQ�PRGR�DOJXQR�QHFHVLWDEDQ�R�HVWDED�LPSO¯FLWD�HQ�VX�
DFFLµQ�XQD�DFWLWXG�DQWLSRVLWLYLVWD��3URSRQ¯DQ�TXH�ORV�MXHFHV�VDERWHDUDQ�
HO�VLVWHPD�MXU¯GLFR�GH�(VWDGRV�FRQ�HVFDVD�R�QXOD�OHJLWLPLGDG�SRO¯WLFD��D�
Q�GH�FRQWULEXLU�GH�HVD�PDQHUD�D�OD�WUDQVIRUPDFLµQ�GH�HVRV�(VWDGRV�HQ�
(VWDGRV�P£V�GHPRFU£WLFRV�\�VRFLDOHV��SHUR�QR�FRQIXQG¯DQ�HVD�GLJQD�QD�
OLGDG�SRO¯WLFD�FRQ�OD�GHVFULSFLµQ�GHO�REMHWR�TXH�TXHU¯DQ�WUDQVIRUPDU��HO�
GHUHFKR��6L�SRU�UD]µQ�GH�LOHJLWLPLGDG�XQ�GHUHFKR�QR�IXHUD�GHUHFKR��KDEU¯D�
TXH�FRQFOXLU�LJXDOPHQWH�TXH�HO�(VWDGR�LOHJ¯WLPR�QR�HV�(VWDGR��(VWDGR�\�
(VWDGR�OHJ¯WLPR�VH�FRQYHUWLU¯DQ�DV¯�HQ�VLQµQLPRV�\�QRV�TXHGDU¯DPRV�VLQ�
QRPEUH�SDUD�HVD�HQWLGDG�FRQ�DSDULHQFLD�GH�(VWDGR�SHUR�TXH�QR�OR�VHU¯D��
SHVH�D�TXH�HQ�HO�GHUHFKR�LQWHUQDFLRQDO�FXHQWD�\�HV�UHFRQRFLGD�FRPR�WDO��

�LLL��$OJXQRV�PX\�QRWDEOHV�SRVLWLYLVWDV�GHO�VLJOR��KDQ�VLGR�UHODWLYLVWDV�HQ�
WHPD�GH�«WLFD��FRPR�.HOVHQ��R�HPRWLYLVWDV��FRPR�$OI�5RVV��0DQWHQ¯DQ�
TXH�HQ�ODV�GLVSXWDV�PRUDOHV�VH�FDUHFH�GH�FXDOTXLHU�SDWUµQ�REMHWLYR�GH�
YHUGDG�R�FRUUHFFLµQ�TXH�SXHGD�]DƎDUODV�PRVWUDQGR�GH�TX«�ODGR�HVW£�
REMHWLYDPHQWH�OD�UD]µQ��R�TXH�TXLHQ�VRVWLHQH�XQD�WHVLV�PRUDO�VREUH�
FXDOTXLHU� WHPD� VLPSOHPHQWH� H[SUHVD� XQD� SUHIHUHQFLD� HQWHUDPHQWH�
VXEMHWLYD�GH�EDVH�HPRWLYD��QR�LQWHQWD�P£V��D�Q�GH�FXHQWDV��TXH�KDFHU�
TXH�ORV�RWURV�VH�VRPHWDQ�D�HVD�LQFOLQDFLµQ�VX\D��'HFLU�;�PH�SDUHFH�
MXVWR�R�;�PH�SDUHFH�LƎXVWR�VHU¯D�FRPR�DUPDU�TXH�HO�SHVFDGR�PH�
JXVWD� R� HO� SHVFDGR�QR�PH�JXVWD�� FXHVWLµQ�GH� JXVWR�� HVWULFWDPHQWH�
SHUVRQDO�\�QR�DSWD�SDUD�GHEDWH�UDFLRQDO�QLQJXQR��SXHV�GH�JXVWRV�QR�
FDEH�GLVFXWLU�FRQ�XQ�P¯QLPR�VHQWLGR��FDGD�XQR�H[SRQH�ORV�VX\RV��VL�
TXLHUH��\�QR�KD\�HO�JXVWR�UDFLRQDO�QL�SRVLELOLGDG�GH�OOHJDU�D�DFXHUGRV�
UDFLRQDOHV�VREUH�HO�PHMRU�JXVWR�JDVWURQµPLFR��

3HUR�HQ�O¯QHD�GH�SULQFLSLR�HO�SRVLWLYLVPR�MXU¯GLFR�QR�H[LJH�HVH�HV�
FHSWLFLVPR�«WLFR�QL�YD�FRQ�QHFHVLGDG�GH�VX�PDQR���(V� LQLPDJLQDEOH�R�
LQFRQJUXHQWH�TXH�DOJXLHQ�SXHGD�VHU�REMHWLYLVWD�\�FRJQLWLYLVWD�HQ�WHPDV�GH�
«WLFD�\�SRVLWLYLVWD�HQ�PDWHULD�GH�WHRU¯D�GHO�GHUHFKR"�2EMHWLYLVWD�HV�TXLHQ�
FUHH�TXH�H[LVWHQ�SDWURQHV�REMHWLYRV�GH�YHUGDG�R�FRUUHFFLµQ�PRUDO��GHVGH�
ORV�TXH�SRGHPRV�PHGLU�QXHVWURV�MXLFLRV�PRUDOHV�\�GHWHUPLQDU�FX£QGR�VRQ�
DFHUWDGRV�R�HUUµQHRV��+D\�GRFWULQDV�«WLFDV�REMHWLYLVWDV�GH�PX\�GLYHUVR�
WLSR�\�IXQGDPHQWR�\�HO�REMHWLYLVPR�PRUDO�VLJXH�VLHQGR�KR\�XQ�WLSR�GH�
WHRU¯D�«WLFD�PX\�SXMDQWH�H�LQWHUHVDQWH��&RJQLWLYLVWD�HV�DTXHO�TXH�SLHQVD�
TXH�HVDV�SDXWDV�R�YHUGDGHV�PRUDOHV�SULPHUDV�\�DQWHULRUHV�R�VXSHUSRQLEOHV�
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D�QXHVWURV�MXLFLRV�PRUDOHV�VXEMHWLYRV�VRQ�FRJQRVFLEOHV�PHGLDQWH�QXHVWUD�
UD]µQ�\�FRQ�D\XGD�GH�DOJ¼Q�P«WRGR�GH�UHH[LµQ�R�UD]RQDPLHQWR��

(O�REMHWLYLVWD�\�FRJQLWLYLVWD��HQ�DGHODQWH�QRV�UHIHULUHPRV�D�«O�GLFLHQGR�
QDGD�P£V�TXH�REMHWLYLVPR�X�REMHWLYLVWD��VLQ�PDWLFHV�DTX¯� LQQHFHVDULRV��
QR�GLFH�TXH�XQD�QRUPD�PRUDO�QR�VHD�PRUDO�SRUTXH�VHD�XQD�QRUPD�PRUDO�
HUUµQHD�D� WHQRU�GH� ODV�SDXWDV�GH�FRUUHFFLµQ�REMHWLYD�FRUUHVSRQGLHQWHV��
6LPSOHPHQWH�GLU£�TXH�HVD�QRUPD�PRUDO�HV�QRUPD�PRUDO�\�HV�QRUPD�PRUDO�
HUUµQHD�R�LQFRUUHFWD��(O�REMHWLYLVWD�VDEH�GLVWLQJXLU�SHUIHFWDPHQWH�HQWUH�OD�
SURSLHGDG�GH�XQD�QRUPD�FRPR�QRUPD�PRUDO�\�OD�SURSLHGDG�DGLFLRQDO�GH�
XQD�QRUPD�PRUDO�FRPR�QRUPD�PRUDO�FRUUHFWD��

3DUDOHODPHQWH��HVH�REMHWLYLVWD�PRUDO�SRGU£�KDFHU�LG«QWLFR�UD]RQDPLHQ�
WR�FRKHUHQWH�UHVSHFWR�GH�XQD�QRUPD�MXU¯GLFD��UHFRQRFHU�TXH�HV�QRUPD�
MXU¯GLFD�\�VRVWHQHU�TXH��GHVGH�HO�SXQWR�GH�YLVWD�PRUDO��VX�FRQWHQLGR�HV�
HUUµQHR�R�LQFRUUHFWR��1R�HV�XQD�FDUDFWHU¯VWLFD�GHQLWRULD�GHO�REMHWLYLVPR�
OD�GH�TXH�VXV�SDUWLGDULRV�SLHQVHQ�TXH�QR�KD\�P£V�QRUPDV�PRUDOHV�TXH�
ODV�PRUDOPHQWH�FRUUHFWDV�QL�P£V�QRUPDV�MXU¯GLFDV�TXH�ODV�PRUDOPHQWH�
FRUUHFWDV��

6ROR�FRQ�HVH�GDWR�\D�VH�FDSWD�TXH�XQ�REMHWLYLVWD�HQ�«WLFD�SXHGH�VHU�
SRVLWLYLVWD�HQ�WHRU¯D�GHO�GHUHFKR��/R�TXH�HTXLYDOH�D�TXH�XQ�SRVLWLYLVWD�
MXU¯GLFR�SXHGH�VHU��HQ�«WLFD��REMHWLYLVWD��1R�HV�QLQJXQD�H[WUD³D�FRQWRU�
VLµQ�WHµULFD�VL��DGHP£V��UHFRUGDPRV�TXH�HO�SRVLWLYLVPR�QR�FRPSURPHWH�
QL�FRQ�OD�REOLJDFLµQ�PRUDO�R�SRO¯WLFD�GH�REHGLHQFLD�QL�FRQ�HO�SURSXJQDU�
QLQJ¼Q�WLSR�GH�VXSHULRULGDG�GHO�GHUHFKR�HQ�W«UPLQRV�GH�UD]µQ�SU£FWLFD��(O�
SRVLWLYLVWD��VDEHPRV��QDGD�P£V�TXH�LQVLVWH�HQ�TXH�FDGD�FRVD�HV�OR�TXH�HV�

�6H�OLJD�HO�REMHWLYLVPR�D�OD�VXSHULRULGDG�GH�OD�PRUDO�VREUH�HO�GHUHFKR"�
(V�FRPSUHQVLEOH�TXH�FXDQWD�PD\RU�VHD�OD�FRQYLFFLµQ�GH�TXH�ORV�MXLFLRV�
PRUDOHV�\�ODV�QRUPDV�PRUDOHV�QR�VRQ�WRGRV�LJXDO�GH�UHODWLYRV�R�HQWHUDPHQWH�
VXEMHWLYRV��PD\RU�VHD�HO�£QLPR�SDUD�TXHUHU�FRORFDU�OD�PRUDO�FRPR�UHFWRUD�
GH�OD�YLGD�VRFLDO��1R�HV�I£FLO�LPDJLQDU�XQ�REMHWLYLVWD�TXH��VL«QGROR��DUPH�
TXH�OH�UHVXOWD�LQGLIHUHQWH�\�OH�GD�LJXDO�SRU�TX«�SDXWDV�PRUDOHV�VH�JX¯H�FDGD�
XQR�R�OD�FROHFWLYLGDG��3HUR�HVR�WDPSRFR�VHU£�I£FLO�R¯UVHOR�DO�UHODWLYLVWD�R�
HVF«SWLFR�HQ�«WLFD��5HODWLYLVWD�R�HVF«SWLFR�QR�HV�HO�TXH�QR�WLHQH�FRQYLFFLR�
QHV�PRUDOHV�SURSLDV�\�ELHQ�DUUDLJDGDV�TXH�HVW«�GLVSXHVWR�D�GHIHQGHU�R�TXH�
KRQHVWDPHQWH�GHVHH�YHU�SODVPDGDV�HQ�HO�FRPSRUWDPLHQWR�VX\R�\�DMHQR��
VLQR�HO�TXH�QR�SLHQVD�TXH�VHD�SRVLEOH�GRWDU�VXV�FRQYLFFLRQHV�PRUDOHV��R�
ODV�DMHQDV��GH�XQ� IXQGDPHQWR�REMHWLYR��FDOLFDUODV�FRPR�REMHWLYDPHQWH�
YHUGDGHUDV�R�IDOVDV��
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/R�PLVPR�HO�REMHWLYLVWD�TXH�HO�UHODWLYLVWD�R�HVF«SWLFR�SXHGHQ�HVWDU�GH�
DFXHUGR�HQ�TXH�OD�VHGH�GH�ODV�QRUPDV�\�MXLFLRV�PRUDOHV�HV�OD�FRQFLHQFLD�
LQGLYLGXDO�\�TXH�GHVGH�HOOD�FDGD�LQGLYLGXR�SXHGH�\�VXHOH�YHUVH�LPSHOLGR�
D�SURSRQHU�VXV�SDXWDV�PRUDOHV�FRPR�SDU£PHWUR�GH�OD�FRQYLYHQFLD�VRFLDO�
\�GHO�GHUHFKR��/RV�GRV�SXHGHQ�DFRUGDU�TXH�HQ�OD�GHFLVLµQ�HQ�FRQFLHQFLD�
QRV�RULHQWDPRV�SRU�QXHVWUDV�FRQYLFFLRQHV�PRUDOHV�\�TXH�QR�HV�GH�UHFLER�
TXH�HQ�HVD� VHGH��HQ� OD�FRQFLHQFLD�� ODV�QRUPDV� MXU¯GLFDV� VXSODQWHQ�D� ODV�
PRUDOHV��'H�RWUD�IRUPD�GLFKR��QLQJXQR�WLHQH�SRU�TX«�GHVWHUUDU�OD�LGHD�GH�
DXWRQRP¯D�PRUDO�LQGLYLGXDO��

�<�HQ�OR�TXH�VH�UHHUH�D�OD�UHODFLµQ�HQWUH�PRUDO�\�GHUHFKR�FXDQGR�HO�
FRQLFWR�HQWUH�HOORV�QR�VH�VXVFLWD�HQ�OD�FRQFLHQFLD�GHO�LQGLYLGXR��VLQR�FRPR�
FRQLFWR�HQWUH�QRUPDWLYLGDGHV�H[WHUQDV�R�HQWUH�OD�PRUDO�\�HO�VLVWHPD�MXU¯GLFR�
TXH��SRU�GHQLFLµQ��HV�KHWHUµQRPR�R�H[WHUQR�D�ODV�FRQFLHQFLDV�SDUWLFXODUHV"�
(O�REMHWLYLVWD�SXHGH�GHFLU�TXH�OD�QRUPD�MXU¯GLFD�1�HV�SRU�VXV�FRQWHQLGRV�
HUUµQHD�GHVGH�ORV�SDWURQHV�GH�OD�PRUDO�REMHWLYD��0DV�QDGD�HQ�VX�SRVLFLµQ�
WHµULFD�OH�IXHU]D�D�WHQHU�TXH�D³DGLU�TXH�SRU�VHU�PRUDOPHQWH�HUUµQHD��OD�QRUPD�
MXU¯GLFD�QR�HV�MXU¯GLFD��6L�DFDVR��WHQGU£�P£V�IXHUWHV�PRWLYRV�SDUD�FXHVWLRQDU�
TXH�WDO�QRUPD�MXU¯GLFD�GHED�REHGHFHUVH�R�P£V�SRGHURVRV�IXQGDPHQWRV�SDUD�
OXFKDU�SRU�VX�GHURJDFLµQ�R�PRGLFDFLµQ��(VH�REMHWLYLVWD�«WLFR�SXHGH�VHU�DO�
WLHPSR�SRVLWLYLVWD�MXU¯GLFR�VLQ�GHVJDUUR�\�VLQ�FRQWUDGLFFLµQ�

(O�LXVSRVLWLYLVPR�QR�HV�XQD�WHVLV�VREUH�HO�YDORU�PRUDO�GHO�GHUHFKR��VLQR�
VREUH�ORV�FULWHULRV�SDUD�OD�GHVFULSFLµQ�\�HO�QRPEUDU�GHO�REMHWR�GHUHFKR��
3RU�HVR��WDO�WHVLV�GHVFULSWLYD�QR�FKRFD�FRQ�QLQJXQD�GRFWULQD�«WLFD�VREUH�
REOLJDFLRQHV�PRUDOHV�R�VREUH�VL�H[LVWHQ�R�QR�SDU£PHWURV�REMHWLYRV�GH�OD�
FRUUHFFLµQ�PRUDO��

�LY��1R�KDU£� IDOWD� H[WHQGHUVH�SDUD� UHVDOWDU�TXH� HO� LXVSRVLWLYLVPR�QR� HV�
LQFRQFLOLDEOH�FRQ�OD�IH�UHOLJLRVD��1R�VH�QHFHVLWD�VHU�DWHR�SDUD�SRGHU�
DERJDU�SRU�XQD�WHRU¯D�SRVLWLYLVWD�GHO�GHUHFKR��1L�WRGRV�ORV�SRVLWLYLVWDV�
VRQ�DWHRV�QL�WRGRV�ORV�DWHRV�VRQ�SRVLWLYLVWDV��/DV�UHOLJLRQHV��DO�PHQRV�
ODV�GH�QXHVWUR�HQWRUQR�FXOWXUDO��ODV�PRQRWH¯VWDV�TXH�VH�EDVDQ�HQ�XQ�
OLEUR� VDJUDGR�� WLHQHQ� VXV�SURSLRV� FµGLJRV�QRUPDWLYRV�\� HO� FUH\HQWH�
FRQVHFXHQWH�SRQGU£� HQ� FRQVRQDQFLD� VXV� FUHHQFLDV�PRUDOHV� FRQ� VXV�
FUHHQFLDV� UHOLJLRVDV�� FRQVLGHUDQGR� TXH� ORV�PDQGDPLHQWRV� GH� VX� IH�
VRQ�WDPEL«Q�PDQGDPLHQWRV�HQ�VX�FRQFLHQFLD��&KRFDU¯D�GDU�FRQ�XQ�
FUH\HQWH�VLQFHUR�\�P¯QLPDPHQWH�UHH[LYR�TXH�QRV�FRQWDUD�TXH�SDUD�
«O�HO�DGXOWHULR�HV�SHFDGR��SRUTXH�OR�SURK¯EH�VX�UHOLJLµQ��SHUR�TXH�HV�
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FRQGXFWD�PRUDOPHQWH�O¯FLWD�R�LQGLIHUHQWH�SDUD�«O�PLVPR��/RV�FµGLJRV�
UHOLJLRVRV�SHQHWUDQ�ORV�FµGLJRV�PRUDOHV�\�WRPDQ�OD�IRUPD�GH�PRUDOLGDG�
GH�EDVH�UHOLJLRVD��

/RV�FµGLJRV�UHOLJLRVRV�LQYDG¯DQ�WDPEL«Q�OD�QRUPDWLYLGDG�MXU¯GLFD�\�HO�
LXVQDWXUDOLVPR�WHROµJLFR�HUD�VDOYDJXDUGD�GH�OD�VXSHULRULGDG�GH�OD�PRUDO�
UHOLJLRVD�VREUH�HO�GHUHFKR�\�GH�OD�IXVLµQ�HQWUH�OR�UHOLJLRVR��OR�PRUDO�\�OR�
MXU¯GLFR��/D�«SRFD�PRGHUQD�VLJQLFD��HQ�OR�«WLFR��OR�SRO¯WLFR�\�OR�MXU¯GL�
FR��OD�UXSWXUD�GH�HVD�FRQIXVLµQ�R�FRPSHQHWUDFLµQ��SRU�FRQVLGHUDFLµQ�DO�
SOXUDOLVPR�GH�FUHHQFLDV�\�FRPR�LQWHQWR�GH�SRQHU�W«UPLQR�D�ODV�JXHUUDV�
GH�UHOLJLµQ��6L�D�FDGD�FXDO�VH�OH�UHFRQRFH�TXH�SXHGH�WHQHU�XQD�IH�X�RWUD��
R�QLQJXQD��\�TXH�SXHGH�FXOWLYDU�XQD�X�RWUD�PRUDO��OD�FRQFLHQFLD�SDVD�D�
YHUVH�FRPR�DXWµQRPD�\�OD�SRO¯WLFD�VH�DXWRQRPL]D�WDPEL«Q��FRPR�SURFHGL�
PLHQWR�SDUD�FRQVHJXLU�DFXHUGRV�HQWUH�SHUVRQDV�FRQ�FRQYLFFLRQHV�GLYHUVDV�
DFHUFD�GHO�ELHQ��GH�OR�VDJUDGR�\�GH�OR�SURIDQR��(Q�XQ�PDUFR�GH�GLYHUVLGDG�
UHOLJLRVD�\�PRUDO��ORV�DFXHUGRV�VREUH�ODV�QRUPDV�FRPXQHV�QDGD�P£V�TXH�
FDEHQ�FRPR�FRQFLHUWRV�FX\D�YDOLGH]�QR�HVW«�FRDUWDGD�SRU�OD�FRPSDWLELOLGDG�
GH�VXV�FRQWHQLGRV�FRQ�WDO�R�FXDO�FUHGR�UHOLJLRVR�R�PRUDO��$�OD�LQYHUVD��OD�
KLVWRULD�QRV�HQVH³D�TXH�WRGR�LQWHQWR�GH�FRQFLOLDU�GH�QXHYR�HO�GHUHFKR�FRQ�
OD�UHOLJLµQ�R�FRQ�XQD�GHWHUPLQDGD�PRUDO�UHFWRUD�SUHVXSRQH�TXH�VH�DFDEH�
FRQ�R�VH�UHSULPD�OD�OLEHUWDG�GH�FRQFLHQFLD�\�HO�SOXUDOLVPR�GH�FUHHQFLDV��

&DGD� FXDO�� FUH\HQWH� R� QR�� REMHWLYLVWD� «WLFR� R� HVF«SWLFR�� SRVLWLYLVWD�
MXU¯GLFR�R�FRQWUDULR�DO�SRVLWLYLVPR��SLHQVD�GH�EXHQD�IH�TXH� OD�VRFLHGDG�
VHU¯D�SHUIHFWD�VL�WRGRV�VH�DWXYLHUDQ�D�ODV�FRQYLFFLRQHV�VX\DV�\�HO�GHUHFKR�
ODV�UHHMDUD��&DGD�XQR�RSLQD�TXH�HVD�VRFLHGDG�\�HVH�VLVWHPD�MXU¯GLFR�VRQ�
LƎXVWRV�VL�QR�VH�RULHQWDQ�SRU�HVDV�UHJODV��3HUR�QHJDU�TXH��SRU�HOOR��HVD�
VRFLHGDG�VHD�XQD�YHUGDGHUD�VRFLHGDG�R�TXH�HVH�GHUHFKR�FRQVWLWX\D�GHUHFKR�
DXW«QWLFR�QR�SDUHFH�TXH�VHD�DFWLWXG�H[LJLGD�SRU�OD�IH�R�OD�PRUDOLGDG��VLQR�
UDVJR�GH�OD�SHUVRQDOLGDG�LQGLYLGXDO��H[WUHPR�DI£Q�GH�SRGHU��SURSHQVLµQ�
DO�DXWRULWDULVPR�R�UHQXHQFLD�D�DVXPLU�OD�SURSLD�GHVREHGLHQFLD�FRPR�GHV�
REHGLHQFLD�D�ODV�QRUPDV�DMHQDV�D�XQR�PLVPR��\�D�DFHSWDU�ODV�FRQVHFXHQFLDV�
GH�GLFKD�GHVREHGLHQFLD�D�ODV�UHJODV�FROHFWLYDV��/D�REHGLHQFLD�DO�GHUHFKR�
QR�HV�XQD�YLUWXG��SHUR�HO�£QLPR�GH�LPSRQHU�D�ORV�RWURV�OD�PRUDO�SURSLD�
FRPR�GHUHFKR�GH�WRGRV��VLQ�SDVDU�SRU�OD�SRO¯WLFD�\�OD�GHOLEHUDFLµQ�FROHFWLYD��
WDPSRFR�SDUHFH�HPSH³R�PX\�YLUWXRVR��
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ܹ��6L�VH�YLHQH�GHIHQGLHQGR�TXH�HO�SRVLWLYLVPR�HV�XQD�WHVLV�VREUH�OR�TXH�HO�
GHUHFKR�HV��\�QR�VREUH�OR�TXH�VXV�QRUPDV�YDOJDQ�GHVGH�HO�SXQWR�GH�YLVWD�
PRUDO��UHOLJLRVR��SRO¯WLFR��HFRQµPLFR��HVW«WLFR��HWF���WDPEL«Q�KDEU£�GH�
FRQFOXLUVH�TXH�QR�KD\�XQ�Y¯QFXOR�QHFHVDULR�HQWUH�HO�SRVLWLYLVPR�\�XQ�
GHWHUPLQDGR�VLVWHPD�SRO¯WLFR��LJXDO�TXH�QR�WLHQH�HVH�OD]R�SRUTX«�HVWDU�
SUHVHQWH�HQ�HO�FDVR�GHO�DQWLSRVLWLYLVPR��(V�ODUJD�OD�OLVWD�GH�SRVLWLYLVWDV�
TXH�IXHURQ��DO�WLHPSR��GHIHQVRUHV�\�H[WUDRUGLQDULRV�IXQGDPHQWDGR�
UHV�GH�OD�GHPRFUDFLD��\�HQ�.HOVHQ�KD\�HMHPSOR�SULQFLSDO¯VLPR��3HUR�
WDPEL«Q�ORV�KD\�TXH�HQ�OR�SRO¯WLFR�QR�VLPSDWL]DQ�FRQ�OD�GHPRFUDFLD��
1DGD�H[LVWH�GH�LQFRQVHFXHQWH�HQ�VX�DFWLWXG��DO�PHQRV�HQ�HO�KHFKR�GH�
QR�PH]FODU�OD�GHVFULSFLµQ�GHO�GHUHFKR�TXH�HV�FRQ�OD�RSLQLµQ�VREUH�
FX£O�HV�HO�PHMRU�SURFHGLPLHQWR�R�OD�P£V�DGHFXDGD�Y¯D�SDUD�HVWDEOHFHU�
ORV�FRQWHQLGRV�GHO�GHUHFKR��,G«QWLFDPHQWH��KDQ�VLGR�QXPHURVRV�ORV�
REMHWLYLVWDV�PRUDOHV��UHOLJLRVRV�R�QR��TXH�KDQ�GHIHQGLGR�ORV�SURFHGL�
PLHQWRV�GHPRFU£WLFRV�FRQ�SOHQD�FRQVHFXHQFLD��/D�FRQJUXHQFLD�WHµULFD�
SDUHFH��HQ�FDPELR��P£V�SUREOHP£WLFD�HQ�HO�FDVR�GHO�LXVPRUDOLVWD�TXH�
VH�TXLHUH�GHPµFUDWD�\�TXH��GHVGH�XQD�PRUDO�REMHWLYD��SRQH�O¯PLWHV�D�OR�
TXH�SXHGD�FRQWDU�R�DSOLFDUVH�FRPR�GHUHFKR�OHJLVODGR�SRU�OD�PD\RU¯D�\�
GHQWUR�GH�ORV�P£UJHQHV�TXH�DFRWD�HO�VLVWHPD�MXU¯GLFR��HPSH]DQGR�SRU�
OD�&RQVWLWXFLµQ�PLVPD�

4.  Las normas jurídicas, ¡aplicables, 
 pero derrotables?

8QD�SDUWH�GHO�GHEDWH�GH�KR\�VREUH�HO�SRVLWLYLVPR�QR�VH�GD�D�SURSµVL�
WR�GH�OD�FDOLFDFLµQ�GH�OD�QRUPD�HQ�V¯�SRU�FDXVD�GH�OD�LQPRUDOLGDG�GH�VX�
FRQWHQLGR�JHQHUDO��VLQR�TXH�YHUVD�VREUH�OD�DSOLFDELOLGDG�GH�OD�QRUPD�TXH�
HQ�V¯�SXHGD�QR�YHUVH�FRPR�LQPRUDO�R�WDMDQWHPHQWH�LƎXVWD��(O�SUREOHPD�
VH�VXVFLWD�FXDQGR�HVD�QRUPD�QR�LƎXVWD�UHVXOWD�HQ�VXV�W«UPLQRV�\�DOFDQFH�
DSOLFDEOH�D�XQ�FDVR��SHUR�VX�VROXFLµQ�SDUD�HVH�FRQFUHWR�FDVR�VH�UHSXWD�GH�
LQDGHFXDGD�SRU�LƎXVWD�R�FRQWUDULD�D�OD�HTXLGDG��(V�XQD�GH�ODV�IDFHWDV�GH�
OR�TXH��FRQ�H[SUHVLµQ�PX\�HQ�ERJD��VH�GHQRPLQD�OD�GHUURWDELOLGDG�GH�ODV�
QRUPDV�MXU¯GLFDV��(QWUH�ODV�UD]RQHV�TXH�SXHGHQ�SUHVHQWDUVH�FRPR�MXVWLFD�
FLRQHV�GH�OD�GHUURWD�GH�XQD�QRUPD�HQ�XQ�FDVR�TXH�EDMR�HOOD�HV�FODUDPHQWH�
VXEVXPLEOH�VH�PHQFLRQD�HVD�GH�OD�LQPRUDOLGDG�R�LƎXVWLFLD�GH�OD�VROXFLµQ�
QRUPDWLYD�SDUD�HO�DVXQWR�FRQFUHWR�TXH�VH�HƎXLFLD��
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�ܘ &��-XDQ�$QWRQLR�*DUF¯D�$PDGR6ف��REUH�OD�GHUURWDELOLGDG�GH�ODV�QRUPDV�MXU¯GLFDVق��HQ�
3DEOR�5��%RQRULQR��HG����7HRU¯D�GHO�GHUHFKR�\�GHFLVLµQ�MXGLFLDO��0DGULG��%XERN��������SS��
����\�VV�

1R�FRUUHVSRQGH�DTX¯�HQWUDU�D�WUDWDU�GH�OD�SUREOHP£WLFD�JHQHUDO�GH�
OD�GHUURWDELOLGDG�GH�ODV�QRUPDV���VLQR�VROR�TXH�QRV�SODQWHHPRV�VL�SDUD�
HO� SRVLWLYLVPR�� HQWHQGLGR� GHO�PRGR� TXH� OR� KHPRV� FDUDFWHUL]DGR�� XQD�
QRUPD�MXU¯GLFD�SXHGH�VHU�GHUURWDEOH��/D�UHVSXHVWD�UHTXLHUH�PDWLFHV��\�D�
HOORV�YDPRV�

%DMR�HO�SULVPD�SRVLWLYLVWD��XQD�QRUPD�MXU¯GLFD�VROR�SXHGH�VHU�MXU¯GLFD�
PHQWH�GHUURWDGD�SRU�RWUD�QRUPD�MXU¯GLFD��2�VHD��TXH�GHVGH�HO�SXQWR�GH�YLVWD�
LQWHUQR�DO�VLVWHPD�MXU¯GLFR��EDMR�OD�µSWLFD�GHO�VLVWHPD�PLVPR��FXDQGR�XQD�
QRUPD�GH�WDO�VLVWHPD�SUHVFULEH�XQD�FRQVHFXHQFLD�SDUD�XQ�FDVR��HQ�GHUHFKR�
¼QLFDPHQWH�HVWDU£�MXVWLFDGD�OD�LQDSOLFDFLµQ�GH�HVD�QRUPD��VX�SUHWHULFLµQ�
DQWH�RWUD��FXDQGR�HVD�RWUD�QRUPD�FRQFXUUHQWH�IRUPH�SDUWH�WDPEL«Q�GHO�
PLVPR�VLVWHPD�MXU¯GLFR�R�D�HOOD�HO�VLVWHPD�MXU¯GLFR�UHPLWD�SDUD�XQ�FDVR�
FRPR�HVH���&µPR�VH�FDOLFDU¯D��HQWRQFHV��HVH�KHFKR�GH�TXH�XQD�QRUPD�
MXU¯GLFD�HV�GHUURWDGD�SRU�XQD�QRUPD�DMHQD�DO�VLVWHPD�MXU¯GLFR��FRPR�SXHGD�
VHU�XQD�QRUPD�PRUDO�D�OD�TXH�HO�WDO�VLVWHPD�QR�UHPLWH�SDUD�HVRV�FDVRV"�(O�
SRVLWLYLVPR�GLU£�TXH�OR�VXFHGLGR�HV�TXH�HO�GHUHFKR�VH�KD�LQFXPSOLGR��TXH�
OD�VROXFLµQ�GDGD�QR�HV�MXU¯GLFD�R�QR�WLHQH�IXQGDPHQWR�MXU¯GLFR��DO�PDUJHQ�
GH�TXH�HVD�VROXFLµQ�VH�WRUQH�MXU¯GLFD��\D�QR�HQ�VXV�IXQGDPHQWRV��VLQR�
HQ�VXV�HIHFWRV��FXDQGR�GHYLHQH�FRVD�MX]JDGD���6HQFLOODPHQWH��XQ�VLVWHPD�
GLIHUHQWH��HO�PRUDO�FXDQGR�GH�«O�VH�WUDWH��KD�SUHYDOHFLGR�FRPR�EDVH�GH�OD�
VROXFLµQ�GH�HVH�OLWLJLR��

�(VR�VHU£�EXHQR�R�PDOR��VHJ¼Q�HO�SRVLWLYLVWD"�6HU£�DQWõXU¯GLFR��SRU�
GLVFRQIRUPH�FRQ�OR�SUHVFULWR�SRU�HO�GHUHFKR��3HUR�VDEHPRV�\D�TXH�SDUD�HO�
SRVLWLYLVPR��OD�FDOLFDFLµQ�MXU¯GLFD�HV�DXWµQRPD�HQWH�D�H�LQGHSHQGLHQWH�
GH�RWUDV�FDOLFDFLRQHV�EDVDGDV�HQ�RWURV�VLVWHPDV�QRUPDWLYRV��(O�SRVLWLYLVWD�
SXHGH�VLQ�SUREOHPD�DGPLWLU�TXH�HVD�VROXFLµQ�DQWõXU¯GLFD�HV�PRUDOPHQWH�
HQFRPLDEOH��HFRQµPLFDPHQWH�FRQYHQLHQWH��SRO¯WLFDPHQWH�QHFHVDULD��HWF��
<�SXHGH�HVWDU�GH�DFXHUGR�FRQ�WDO�GHUURWD�GHO�GHUHFKR�HQ�GLFKD�RFDVLµQ��
/R�TXH�«O�QR�KDFH�HV�OODPDU�REHGLHQFLD�DO�GHUHFKR�R�DSOLFDFLµQ�GHO�GHUH�
FKR�D�OR�TXH�HV�LQFXPSOLPLHQWR�GHO�PLVPR��SRU�PX\�EXHQDV�TXH�VHDQ�ODV�
UD]RQHV�SDUD�HOOR�\�SRU�PXFKR�TXH��YLVWDV�WRGDV�ODV�FRVDV�\�FRQVLGHUDGDV�
WRGDV�ODV�UD]RQHV��QR�VRODPHQWH�ODV�MXU¯GLFDV��HVR�IXHUD�OR�PHMRU�TXH�VH�
SRG¯D�KDFHU�HQ�WDO�RSRUWXQLGDG��(O�LXVSRVLWLYLVWD�QR�FRQIXQGH�HO�KHFKR�GH�
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TXH�XQD�QRUPD�VHD�GHUURWDGD�FRQ�OD�DUPDFLµQ�GH�TXH�KD\D�GH�VHU�GHUHFKR�
FXDOTXLHU�UHJOD�TXH�OD�GHUURWH��

3RU�HO�FRQWUDULR��HO�LXVPRUDOLVWD�OODPD�GHUHFKR�D�FXDOTXLHU�QRUPD�QR�
MXU¯GLFD�TXH�GHUURWH�D�XQD�QRUPD�MXU¯GLFD��R��DO�PHQRV��D�FXDOTXLHU�QRUPD�
PRUDO�TXH�YHQ]D�D�XQD�QRUPD�MXU¯GLFD��(V�HO�LXVPRUDOLVWD��QR�HO�SRVLWLYLVWD��
HO�TXH�GD�SRU�VHQWDGR�TXH�HO�GHUHFKR�VROR�SXHGH�SHUGHU�DQWH�HO�GHUHFKR�\�
TXH�ODV�UD]RQHV�TXH�MXVWLTXHQ�OD�GHUURWD�GH�XQD�QRUPD�GH�GHUHFKR�WHQ�
GU£Q�TXH�VHU�UD]RQHV�MXU¯GLFDV��&XDQGR�HQ�OD�FRQVLGHUDFLµQ�JHQHUDO�GH�ODV�
UD]RQHV�SDUD�GHFLGLU�FRQ�DUUHJOR�D�OD�QRUPD�MXU¯GLFD�TXH�YLHQH�DO�FDVR�R�HQ�
VX�FRQWUD��FRQ�LQFXPSOLPLHQWR�GH�OD�PLVPD��SUHGRPLQDQ�ODV�UD]RQHV�FRQWUD�
OD�QRUPD�MXU¯GLFD�\�HV�GH�KHFKR�YHQFLGD�SRU�WDOHV�UD]RQHV��HO�LXVPRUDOLVWD�
SRQH�HO�VHOOR�GH�MXULGLFLGDG�D�HVDV�UD]RQHV�R�D�OD�UHJOD�TXH�HQ�HOODV�GRPL�
Qµ��(Q�UHVXPHQ��TXH�VL�XQD�QRUPD�PRUDO�JDQD�D�XQD�MXU¯GLFD��HVD�QRUPD�
PRUDO�HV�QRUPD�MXU¯GLFD��HV�SDUWH�GHO�VLVWHPD�MXU¯GLFR��'H�KHFKR��DV¯��HO�
GHUHFKR�QR�SLHUGH�QXQFD�\�VROR�XQDV�QRUPDV�MXU¯GLFDV�SRGU£Q�GHUURWDU�D�
RWUDV���1R�HUD�HVWD�¼OWLPD�OD�PLVPD�WHVLV�GHO�SRVLWLYLVPR�FXDQGR�DGRSWDED�
HO�SXQWR�GH�YLVWD�LQWHUQR�GHO�GHUHFKR"�6¯�\�QR�

'LVFUHSDQ�XQRV�\�RWURV�HQ�HO�VLVWHPD�GH�IXHQWHV�TXH�DSOLFDQ�R�HQ�OD�
FRQJXUDFLµQ�GHO�VLVWHPD�MXU¯GLFR�GH�OD�TXH�SDUWHQ��3DUD�HO�SRVLWLYLVPR�HO�
FRƎXQWR�GH�ODV�QRUPDV�TXH�LQWHJUDQ�HO�VLVWHPD�MXU¯GLFR�HV�XQ�FRƎXQWR�QLWR�
\�GHOLPLWDGR�SRU�ORV�FULWHULRV�GH�SHUWHQHQFLD�TXH�GLVSRQH�HO�SURSLR�VLVWHPD��
&XDQGR��SDUD�ELHQ�R�SDUD�PDOظ�HVH�\D�QR�HV�HO�SXQWR�GH�YLVWD�GHO�VLVWHPD�
MXU¯GLFRط��XQD�GH�HVDV�QRUPDV�GHO�VLVWHPD�HV�GHUURWDGD�SRU�XQD�QRUPD�H[WHUQD�
R�DMHQD�D�«O��QRV�HQFRQWUDPRV��SDUD�HO�SRVLWLYLVPR��DQWH�HO�KHFKR�GH�TXH�QR�VH�
KD�GHFLGLGR�FRQ�DUUHJOR�D�GHUHFKR��&µPR�FDOLTXHPRV�GHVGH�RWURV�VLVWHPDV�
QRUPDWLYRV�HVH�KHFKR��TXH�EDMR�HO�SULVPD�GHO�GHUHFKR�HV�DQWõXU¯GLFR��HV�
FXHVWLµQ�TXH�QR�FDPELD�HO�FRQWHQLGR�GH�OD�FDOLFDFLµQ�LQWHUQD�DO�GHUHFKR��TXH�
QR�PRGLFD�OD�DQWõXULGLFLGDG�GH�OD�VROXFLµQ�UHFD¯GD��<�WDPEL«Q�HV�DVXQWR�
GH�HOOR�LQGHSHQGLHQWH�HO�WLSR�GH�MHUDUTX¯D�TXH�FXDOTXLHUD��SRVLWLYLVWD�R�QR��
WUDFH�HQWUH�ORV�GLYHUVRV�VLVWHPDV�QRUPDWLYRV�FRPR�JX¯DV�GH�ODV�GHFLVLRQHV�
GH�ORV�VXMHWRV��LQFOXLGDV�ODV�GHFLVLRQHV�GH�ORV�MXHFHV��8Q�SRVLWLYLVWD�SXHGH�
DUPDU�TXH�OD�GHFLVLµQ�GH�PDUUDV�HV�DQWõXU¯GLFD��SHUR�SURIXQGDPHQWH�MXVWD�
\�TXH�«O�PLVPR�OD�KDEU¯D�WRPDGR�DV¯��6ROR�TXH�QR�GLU£�TXH�DO�WRPDUOD�DV¯�
HVW«�REHGHFLHQGR�DO�GHUHFKR��VLQR�DWHQGLHQGR�D�RWUDV�UHJODV�TXH�FRQVLGHUD�
P£V�LPSRUWDQWHV�TXH�ODV�MXU¯GLFDV�HQ�OD�WHVLWXUD�GH�TXH�VH�WUDWH�

(O�LXVPRUDOLVWD��HQ�FDPELR��VRVWLHQH�TXH�GHO�VLVWHPD�MXU¯GLFR�IRUPDQ�
SDUWH�QR�VROR�DTXHOODV�QRUPDV�TXH�HQ�«O�HVW«Q�HQ�IXQFLµQ�GH�ORV�FULWHULRV�
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GH�SHUWHQHQFLD�SXHVWRV�SRU�HO�SURSLR�VLVWHPD��SRU�VX�VLVWHPD�GH�IXHQWHV��
VLQR�TXH�WDPEL«Q�VRQ�GHUHFKR�\�VH�LQWHJUDQ�HQ�DO�VLVWHPD�MXU¯GLFR�WRGDV�ODV�
QRUPDV�DQWH�ODV�TXH�QRV��OHV��SDUH]FD�ELHQ�TXH�SLHUGD�XQD�QRUPD�MXU¯GLFD�
HQ�DOJ¼Q�FDVR��HVSHFLDOPHQWH�VL�VRQ�QRUPDV�PRUDOHV��'H�HVD�PDQHUD��HO�
FRƎXQWR�GH�ODV�QRUPDV�TXH�FRQIRUPDQ�XQ�VLVWHPD�MXU¯GLFR�\D�QR�HV�XQ�
FRƎXQWR�QLWR��DFRWDGR��VRQ�QRUPDV�GH�XQ�VLVWHPD�MXU¯GLFR�WRGDV�ODV�TXH�
HQ�«O�VH�LQVHUWDQ�D�WHQRU�GH�VXV�FULWHULRV�GH�SHUWHQHQFLD�P£V�WRGDV��R�WRGDV�
ODV�PRUDOHV��TXH�HQ�DOJXQD�RFDVLµQ�SXHGHQ�MXVWLFDU�VX�GHUURWD��(O�GHUHFKR�
HV�HO�FRƎXQWR�GH�ODV�QRUPDV�SRVLWLYDV��OODP«PRVODV�DV¯�SDUD�DEUHYLDU��P£V�
WRGDV�DTXHOODV�RWUDV�QRUPDV��DO�PHQRV�ODV�PRUDOHV��TXH�SXHGDQ�DOJXQD�
YH]�H[FHSFLRQDUODV��$V¯�SXHV��HO�MXH]�TXH�GHFLGH�XQ�FDVR�FRQWUD�HO�GHUHFKR�
�SRVLWLYR��\�FRQIRUPH�D�OD�PRUDO��VLJXH�IDOODQGR�GH�FRQIRUPLGDG�FRQ�HO�
GHUHFKR���6LHPSUH"�2�VLHPSUH�TXH�HVD�PRUDO�TXH�OR�RULHQWD�VHD�OD�PRUDO�
DGHFXDGD�R�OD�PRUDO�YHUGDGHUD��&RQ�OR�TXH�YROYHPRV�D�ORV�SUREOHPDV�GHO�
REMHWLYLVPR�PRUDO�\�VXV�IXQGDPHQWRV��TXH�QR�UHSHWLUHPRV�

%LEOLRJUDή®D

$OH[\��5REHUW��(O�FRQFHSWR�\�OD�YDOLGH]�GHO�GHUHFKR��%DUFHORQD��*HGLVD�����ܖ
%REELR��1RUEHUWR��(O�SRVLWLYLVPR�MXU¯GLFR��0DGULG��'HEDWH�����ܒ
*DUF¯D�$PDGR��-XDQ�$QWRQLR6ف��REUH�OD�GHUURWDELOLGDG�GH�ODV�QRUPDV�MXU¯�

GLFDVق��HQ�%RQRULQR��3DEOR�5���HG����7HRU¯D�GHO�GHUHFKR�\�GHFLVLµQ�MXGLFLDO��
0DGULG�� %XERN�� ����� �GLVSRQLEOH� JUDWXLWDPHQWH� HQ�� KWWS���ZZZ�
EXERN�HV�OLEURV��������7HRULD�GHO�'HUHFKR�\�GHFLVLRQ�MXGLFLDO��

*DUGQHU��-RKQف��/HJDO�3RVLWLYLVPق��HQ�.DYDQDJK��$LOHHQ�	�2EHUGLHN��-RKQ�
�HGV����$UJXLQJ�$ERXW�/DZ��/RQGUHV�\�1XHYD�<RUN��5RXWOHGJHܘ�����

5D]��-RVHSKف��/HJDO�3RVLWLYLVP�DQG�WKH�6RXUFHV�RI�/DZق��HQ�.DYDQDJK��
$LOHHQ�	�2EHUGLHN��-RKQ��HGV����$UJXLQJ�$ERXW�/DZ��/RQGUHV�\�1XHYD�
<RUN��5RXWOHGJHܘ�����

6FKPLOO��8OLVHVف��(O�SRVLWLYLVPR�MXU¯GLFRق��HQ�*DU]µQ�9DOG«]��(UQHVWR�	�
/DSRUWD��)UDQFLVFR�-���HGV����(O�GHUHFKR�\�OD�MXVWLFLD��0DGULG��7URWWD��
���ܕ

6RPHN��$OH[DQGHU7ف��KH�6SLULW�RI�/HJDO�3RVLWLYLVPق��*HUPDQ�/DZ�-RXUQDO��
9RO������1Rܚ�������







9LVWD�SDUFLDO�GH�ORV�DVLVWHQWHV�D�OD�WHUFHUD�MRUQDGD�GHO�3ULPHU�&RQJUHVR�,QWHUQDFLRQDO�GH�
'HUHFKR�\�-XVWLFLD�&RQVWLWXFLRQDO��(Q�SULPHUD�OD��ORV�MXHFHV�PLHPERV�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��RUJDQL]DGRU�GHO�HYHQWR�
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Dr. Juan Manuel Pellerano Gómez,
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Dr. Juan Manuel Pellerano Gómez

'RFWRU�HQ�'HUHFKR�GH�OD�8QLYHUVLGDG�$XWµQRPD�GH�6DQWR�'RPLQJR��3UR�
IHVRU�GH�GLIHUHQWHV�XQLYHUVLGDGHV�HQ�OD�5HS¼EOLFD�'RPLQLFDQD��MXULVWD�\�XQR�GH�
ORV�P£V�LPSRUWDQWHV�D�QLYHO�QDFLRQDO�HQ�OD�SU£FWLFD�GHO�GHUHFKR�FRQVWLWXFLRQDO��
$XWRU�GH�YDULRV�OLEURV�TXH�VH�VLJXHQ�XWLOL]DQGR�HQ�ODV�HVFXHODV�GH�FLHQFLDV�MXU¯GLFDV�
GHO�SD¯V��([�YLFHSUHVLGHQWH�GHO�&ROHJLR�GH�$ERJDGRV�GH�5HS¼EOLFD�'RPLQLFDQD��
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/D�&RQVWLWXFLµQ�DSDUHFH�HQ�HO�PXQGR�SRO¯WLFR�GH�(XURSD�FRQ�ODV�
FRQPRFLRQHV� VRFLDOHV� RFXUULGDV� GHQWUR� \� D� FRQVHFXHQFLD� GH� OD�
5HYROXFLµQ�DQFHVD��HQ�OD�E¼VTXHGD�GH�XQD�HVWUXFWXUD�DO�SRGHU�

DUUDQFDGR� D� ORV�PRQDUFDV� SRU� ORV� DFRQWHFLPLHQWRV� SRO¯WLFRV� \� VRFLDOHV�
LPSXOVDGRV� SRU� OD� EXUJXHV¯D� UHYROXFLRQDULD�� SDUD� VROR� UHFRQRFHU� D� ORV�
JREHUQDQWHV�HO�VLPSOH�HMHUFLFLR�GHO�SRGHU�

(Q�$P«ULFD�� OD�&RQVWLWXFLµQ� VXUJH� SRU� DFRQWHFLPLHQWRV� GLVWLQWRV��
DSDUHFH�FRƎXQWDPHQWH�FRQ�ODV�HPDQFLSDFLRQHV�GH�ORV�QXHYRV�(VWDGRV�TXH�
VH�SURGXFHQ�D�QHV�GH�ORV�VLJORV�ే�\�GXUDQWH�HO���(VRV�PRYLPLHQWRV�
LQGHSHQGHQWLVWDV�QR�LQWHQWDURQ�GHVSRMDU�GHO�SRGHU�D�ORV�JREHUQDGRUHV�GH�
ODV�FRORQLDV�GH�ORV�SD¯VHV�FRORQL]DGRUHV�HXURSHRV��VLQR�TXH�HQFLHUUDQ�HQ�V¯�
HO�SULQFLSLR�\�HO�Q�GH�ORV�QXHYRV�(VWDGRV�TXH�IXHURQ�FUHDGRV��DXQ�FXDQGR�
VXV�FRQVWLWXFLRQHV�FRQWHQJDQ�ODV�HVWUXFWXUDV�GHO�SRGHU�SRO¯WLFR��

6LQ�HPEDUJR��OD�&RQVWLWXFLµQ�GH�ORV�GRPLQLFDQRV�QR�HV�XQ�GRFXPHQWR�
TXH�VH�SURGXMR�GH�ORV�DFRQWHFLPLHQWRV�GH�ODV�JXHUUDV�HPDQFLSDGRUDV�GH�
ORV�QXHYRV�(VWDGRV�GH�$P«ULFD��TXH�OH�RWRUJDQ�FDUDFWHU¯VWLFDV�SDUWLFXODUHV�
VLQ�FX\D�HYDOXDFLµQ�QR�SXHGH�VHU�FRPSUHQGLGD��(O�SURIHVRU�(GXDUGR�-RUJH�
3UDWV�OR�VLQWHWL]D�GHO�PRGR�VLJXLHQWH��

(O�FRQVWLWXFLRQDOLVPR�GRPLQLFDQR�HV�XQ�FDVR�¼QLFR�HQ�
$P«ULFD��/XHJR� GH� SURFODPDGD� QXHVWUD� LQGHSHQGHQFLD�
SRU�-RV«�1¼³H]�GH�&£FHUHV���������VRPRV�LQYDGLGRV�SRU�
ORV�KDLWLDQRV���������VLHQGR�OD�¼QLFD�FRORQLD�HVSD³ROD�HQ�
$P«ULFD�TXH�QR�VH�LQGHSHQGL]D�GH�(VSD³D�FRPR�HO�UHVWR�
GH�ODV�UHS¼EOLFDV�ODWLQRDPHULFDQDV�VLQR�GH�+DLW¯��QXHVWUR�
YHFLQR��$SHQDV�D�XQD�G«FDGD�GH�QXHVWUD� LQGHSHQGHQFLD�
VRPRV�GH�QXHYR�DQH[LRQDGRV�D�(VSD³D��������SRU�HO�JH�
QHUDO�3HGUR�6DQWDQD�\�REWHQHPRV�QXHVWUD�LQGHSHQGHQFLD�
GH�QXHYR�WUDV�XQD�JXHUUD�GH�5HVWDXUDFLµQ��������D�OD�TXH�
VLJXHQ�JRELHUQRV�TXH� UHSHWLGDPHQWH� WUDWDU¯DQ�GH� FHGHU�
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QXHVWUD�VREHUDQ¯D�D�QDFLRQHV�H[WUDƎHUDV�FRPR�)UDQFLD�\�
(VWDGRV�8QLGRV��(Q������VRPRV�LQYDGLGRV�SRU�ORV�QRU�
WHDPHULFDQRV�TXLHQHV�QR�DEDQGRQDQ�OD�LVOD�KDVWD������\�
GH�QXHYR�VRPRV�LQYDGLGRV�HQ���ܔ�

/D�KLVWRULD�GHO�FRQVWLWXFLRQDOLVPR�GH�ORV�GRPLQLFDQRV�UHYHOD�OD�UHSH�
WLFLµQ�GH�VXFHVRV�TXH�GHWHUPLQDQ�FDUDFWHU¯VWLFDV�TXH�OH�VRQ�SDUWLFXODUHV��
8QR�GH�HOORV�SXHGH�VHU�LGHQWLFDGR�HQ�OD�GLFRWRP¯D�TXH�VH�SURGXFH�FXDQGR�
HV�HOLPLQDGR�HO�DUW¯FXOR�����GH�VX�&RQVWLWXFLµQ�SRO¯WLFD��TXH�LGHQWLFD�
HO�U«JLPHQ�WRWDOLWDULR�LQVWDXUDGR�HQ�OD�&RQVWLWXFLµQ�SURFODPDGD�HO���GH�
QRYLHPEUH�GH�������HQ�HO�TXH�JREHUQµ�HO�JHQHUDO�3HGUR�6DQWDQD��/D�HOL�
PLQDFLµQ�GHO�DUW¯FXOR�VH³DODGR�VH�SURGXMR�PHGLDQWH�OD�UHYLVLµQ�GHO����GH�
IHEUHUR�GH�������TXH�LQVWDXUµ�XQ�U«JLPHQ�GHPRFU£WLFR�OLEHUDO�TXH�WDPEL«Q�
FRH[LVW¯D�HQ�OD�VHP£QWLFD�GH�OD�&RQVWLWXFLµQ�GHܓ�����

'H�DFXHUGR�FRQ�HO�SURIHVRU�0LJXHO�$��9DOHUD�0RQWHUR��FX\D�RSLQLµQ�
FRQVLGHUR�XQLYHUVDOPHQWH�DGPLWLGD��VH�OODPD�&RQVWLWXFLµQ�Dف�XQD�QRUPD�
TXH�RUJDQL]D�XQ�U«JLPHQ�SRO¯WLFR�GHWHUPLQDGRق��&RQIRUPH�D�HVWH�FULWHULR��
HO�HVWXGLR�GHO�GHUHFKR�FRQVWLWXFLRQDO�RWRUJD�HVSHFLDO�DWHQFLµQ�D�FXDQWR�VH�
UHHUH�D�OD�RUJDQL]DFLµQ�\�HMHUFLFLR�GHO�SRGHU�SRU�PHGLR�GH�ODV�LQVWLWXFLRQHV�
SRO¯WLFDV�TXH�GHEHQ�GDU�FXPSOLPLHQWR�D�ODV�QRUPDV�FRQGXFWXDOHV�GLFWDGDV�
DO�HIHFWR�SRU�OD�&RQVWLWXFLµQ��ODV�FXDOHV�LPSOLFDQ�OD�RUJDQL]DFLµQ�GH�XQ�
U«JLPHQ�SRO¯WLFR��3UHVXSRQH�XQD�&RQVWLWXFLµQ�HVFULWD�RSRQLEOH�D�WRGRV�
ORV�SRGHUHV�GHO�(VWDGR��TXH�UHJXOD�ODV�IRUPDV�TXH�KDQ�GH�VHU�FXPSOLGDV�
SDUD�SURFHGHU�D�VX�UHIRUPD��TXH�FRQWLHQH� OD�HQXPHUDFLµQ��D� OR�PHQRV��
GH�XQ�FRƎXQWR�GH�GHUHFKRV�IXQGDPHQWDOHV�\��D�OD�YH]��HQXQFLD�ORV�PH�
FDQLVPRV�SURFHVDOHV�TXH�JDUDQWL]DQ�TXH�VRQ�RSRQLEOHV�D�WRGR�HO�PXQGR��
WRGR�HQ�FRƎXQFLµQ�FRQ�XQ�VLVWHPD�GHPRFU£WLFR��OLEHUDO��UHSUHVHQWDWLYR�
\�SDUWLFLSDWLYR��(O�FRQWHQLGR�GH�OD�&RQVWLWXFLµQ�WLHQGH�D�HYLWDU�HOف�DEXVR�
GH�SRGHUق�GH�SDUWH�GH� ODV� LQVWLWXFLRQHV� LQGHSHQGLHQWHV�TXH�RUJDQL]D�HO�
(VWDGR�FRQ�FRPSHWHQFLD�OLPLWDGD�\�IDFXOWDGHV�LQGHOHJDEOHV��WRGR�OR�FXDO�
OLJD�¯QWLPDPHQWH�DO�(VWDGR�FRQVWLWXFLRQDO�FRQ�HO�(VWDGR�GH�GHUHFKR��(Q�
SXULGDG��HVWH�TXH�HV�HO�FRQFHSWR�IRUPDO�GH�&RQVWLWXFLµQ��HV�FRPR�KH�GLFKR�
XQ�GRFXPHQWR�HVFULWR��

$O���GH�QRYLHPEUH�GH�������G¯D�HQ�TXH�IXH�SURFODPDGD�OD�&RQVWLWXFLµQ�
IRUPDO�GH�ORV�GRPLQLFDQRV��\D�H[LVW¯D�OD�QDFLµQ�GRPLQLFDQD�VRFLDOPHQWH�
RUJDQL]DGD�GXUDQWH�WUHV�VLJORV�\�PHGLR�GH�DFLDJD�KLVWRULD�FRORQLDO��FX\D�
RUJDQL]DFLµQ�VRFLDO�HQ�PRGR�DOJXQR�FRQFRUGµ�FRQ�OD�HVWUXFWXUD�UHSXEOLFDQD�
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GHPRFU£WLFD�TXH�GHVGH�HQWRQFHV�VH�GHVFULEH�HQ�VX�WH[WR��DXQTXH�V¯�OR�WXYR�
FRQ�HO�U«JLPHQ�SRO¯WLFR�WLU£QLFR�TXH�LQVWLWX\µ�VX�DUW¯FXOR�����HQ�SURYHFKR�
GHO�JHQHUDO�3HGUR�6DQWDQD��SUHVLGHQWH�GH�OD�5HS¼EOLFD�

6DOYR�OD�&RQVWLWXFLµQ�GHO���GH�QRYLHPEUH�GH�������QLQJXQD�GH�ODV�UH�
YLVLRQHV�D�TXH�KD�VLGR�VRPHWLGD��LQFOXVLYH�OD�SURFODPDGD�HO����GH�HQHUR�GH�
������UHJXOD�HO�U«JLPHQ�SRO¯WLFR�YLJHQWH�D�TXH�GHE¯D�UHIHULUVH�VX�UHGDFFLµQ��

$�GLIHUHQFLD�GH�OR�TXH�DFRQWHFLµ�HQ�WRGDV�ODV�RWUDV�UHYLVLRQHV��HQ�ODV�
TXH�VLHPSUH�JXUD�OD�GHPRFUDFLD�OLEHUDO�UHSUHVHQWDWLYD�FRPR�U«JLPHQ�GH�
JRELHUQR�� DXQ�FXDQGR� IXHUD�XQD�GLFWDGXUD� FRPR�DFRQWHFLµ�GXUDQWH� ORV�
JRELHUQRV� GH�%XHQDYHQWXUD�%£H]��8OLVHV�+HXUHDX[� \�5DIDHO�/HµQLGDV�
7UXMLOOR�0ROLQD��TXH�IXHURQ�VDQJULHQWDV�GLFWDGXUDV��FRQ�XQD�GXUDFLµQ�GH�
P£V�GH�FLQFXHQWD�D³RV�HQ�WRWDO��'HVGH�OD�HOLPLQDFLµQ�GHO�DUW¯FXOR�����GH�
OD�&RQVWLWXFLµQ�SRU�OD�UHYLVLµQ�SURFODPDGD�HO����GH�IHEUHUR�GH�������VH�
SURGXMR�GH�LQPHGLDWR��FRPR�KH�GLFKR��XQD�GLFRWRP¯D�R�FRH[LVWHQFLD�GH�
GRV�FRQVWLWXFLRQHV��XQD�TXH�HV�HO�LQVWUXPHQWR�MXU¯GLFR�TXH�UHGDFWDQ�ORV�
UHSUHVHQWDQWHV�GHO�SRGHU�FRQVWLWX\HQWH�HQ�HO�TXH�VH�HVFULWXUDQ�ODV�QRUPDV�
TXH�VXSXHVWDPHQWH�RUJDQL]DQ�HO�U«JLPHQ�SRO¯WLFR�GH�OD�5HS¼EOLFD��OD�FXDO�
YLHQH�VLHQGR�UHSHWLGDPHQWH�UHYLVDGD�GHVGH������\��RWUD�QR�HVFULWD��TXH�
FRUUHVSRQGH�D�ODV�HVWUXFWXUDV�GHO�U«JLPHQ�VRFLDO�TXH�VH�PDWHULDOL]D�HQ�HO�
(VWDGR�RUJDQL]DGR�EDMR�HO�QRPEUH�GH�5HS¼EOLFD�'RPLQLFDQD��(O�U«JLPHQ�
SRO¯WLFR�UHSXEOLFDQR�TXH�IXH�SURFODPDGR�HO���GH�QRYLHPEUH�GH������IXH�
DQWLQµPLFR�DO�GH�OD�GLFWDGXUD�TXH�VH�FRQVDJUµ�HQ�HO�DUW¯FXORܙ����

3DUD�GHPRVWUDU�OD�SHUVLVWHQFLD�LQDOWHUDGD�HQ�HO�WUDQVFXUVR�GHO�WLHPSR�
GH�HVD�GLFRWRP¯D�HQWUH�ODV�GRV�FRQVWLWXFLRQHV��WUDQVFULER�VHJXLGDPHQWH�HO�
DUW¯FXOR����GH�OD�UHIRUPD�SURFODPDGD�HO����GH�HQHUR�GH�������TXH�H[SUHVD��

/D�5HS¼EOLFD�'RPLQLFDQD�HV�XQ�(VWDGR�VRFLDO�\�GHPR�
FU£WLFR� GH� GHUHFKR�� RUJDQL]DGR� HQ� IRUPD� GH� UHS¼EOLFD�
XQLWDULD��IXQGDGR�HQ�HO�UHVSHWR�GH�OD�GLJQLGDG�KXPDQD��ORV�
GHUHFKRV�IXQGDPHQWDOHV��HO�WUDEDMR��OD�VREHUDQ¯D�SRSXODU�
\�OD�VHSDUDFLµQ�H�LQGHSHQGHQFLD�GH�ORV�SRGHUHV�S¼EOLFRV�

�ܐ 3DUD�QR�UHSHWLU�FRQFHSWRV�DQWHULRUPHQWH�H[SUHVDGRV��SDUD�FXDQWR�VH�UHHUH�D�HVD�VHJXQGD�
&RQVWLWXFLµQ�UHPLWR�D�PL�DUW¯FXORف�/DV�GRV�FRQVWLWXFLRQHVق��SXEOLFDGR�HQ�HO�SHULµGLFR�(O�
&DULEH�HQ�VX�HGLFLµQ�GHO�G¯D���GH�DEULO�GHܙ���
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&RPSOHPHQWDULDPHQWH��SDUD�SUHFLVDU�OD�IXQFLµQ�HVHQFLDO�GHO�(VWDGR��
HO�DUW¯FXOR���FRQVDJUD�

(V�IXQFLµQ�HVHQFLDO�GHO�(VWDGR��OD�SURWHFFLµQ�HIHFWLYD�GH�
ORV�GHUHFKRV�GH�OD�SHUVRQD��HO�UHVSHWR�GH�VX�GLJQLGDG�\�OD�
REWHQFLµQ�GH�ORV�PHGLRV�TXH�OH�SHUPLWDQ�SHUIHFFLRQDUVH�
GH� IRUPD� LJXDOLWDULD�� HTXLWDWLYD� \�SURJUHVLYD�� GHQWUR�GH�
XQ�PDUFR�GH�OLEHUWDG�LQGLYLGXDO�\�GH�MXVWLFLD�VRFLDO��FRP�
SDWLEOHV�FRQ�HO�RUGHQ�S¼EOLFR��HO�ELHQHVWDU�JHQHUDO�\�ORV�
GHUHFKRV�GH�WRGRV�

'XGR�TXH�DOJXLHQ�VH�DWUHYD�D�DUPDU�TXH�5HS¼EOLFD�'RPLQLFDQD�GH�
KR\�G¯D�HQFDUQD�HO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�TXH�LGHQWLFD�
HO�DUW¯FXOR����SRU�OR�TXH�VX�QXHYR�WH[WR�VROR�SXHGH�WHQHU�HO�YDORU�GH�VHU��
HYHQWXDOPHQWH��SDUWH�GH�XQ�SURJUDPD�GH�JRELHUQR��

&RPR�WHVWLPRQLR�GH�OD�H[LVWHQFLD�SHUPDQHQWH�GH�OD�GLFRWRP¯D�D�TXH�
PH�UHHUR��UHFXHUGR�TXH�HO�DUW¯FXOR���IXH�LQFRUSRUDGR�HQ�OD�&RQVWLWXFLµQ�
HQ�XQ�QXHYR�S£UUDIR�FDSLWDO�GHO�DUW¯FXOR���GH�OD�UHIRUPD�SURFODPDGD�HQ�HO�
D³R�GH�������HQ�SOHQD�YLJHQFLD�GHO�U«JLPHQ�WLU£QLFR�GH�5DIDHO�/HµQLGDV�
7UXMLOOR�0ROLQD��QRUPD� MXU¯GLFD�TXH�SHUPDQHFH� LPSROXWD�� VLQ�SHQD�QL�
JORULD�GHVGH�HO�D³R�GH�������KDVWD�HO�G¯D�GH�KR\��VLQ�TXH�JREHUQDQWH�DOJX�
QR�KD\D�KHFKR�HO�PHQRU�HVIXHU]R�SRU�HMHFXWDU�HO�PDQGDWR�TXH�FRQWLHQH�
HO�WH[WR��SRU�OR�TXH�F¯QLFDPHQWH�VH�SRGU¯D�GHFLUف�TXH�ELHQ�VH�UHVSHWD�OD�
&RQVWLWXFLµQ��4قXH�\R�VHSD��QR�H[LVWH�XQ�VROR�FDVR�SURGXFLGR�D�OR�ODUJR�
GH�ORV�GLVWLQWRV�SHU¯RGRV�GH�JRELHUQR�GHف�ORV�SDUWLGRV�GHPRFU£WLFRV��SRV�
WHULRUHV�D�OD�GLFWDGXUD�WUXMLOOLVWDق�TXH�VH�IXQGDUD�HQ�HO�DUW¯FXOR����HVWR�HV��
TXH�GHPXHVWUH�TXH�OD�IXQFLµQ�HVHQFLDO�HQ�OD�DGPLQLVWUDFLµQ�GHO�(VWDGR�HV�
OD�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV��SDUWLFXODUPHQWH�GH�
ORV�GRPLQLFDQRV�GH�D�SLH�

'HVGH������KDVWD�KR\��ODV�UHYLVLRQHV�GH�OD�&RQVWLWXFLµQ�TXH�\D�OLQGDQ�
OD�Q¼PHUR�FXDUHQWD�WLHQHQ�HO�PLVPR�P«ULWR�R�HO�PLVPR�GHIHFWR��6X�YHU�
VLµQ�IRUPDO�UHJODPHQWD�XQD�UHS¼EOLFD�GHPRFU£WLFD�DXQ�FXDQGR�HO�U«JLPHQ�
SRO¯WLFR�TXH�HMHUFH�HO�SRGHU�VHD�XQD�GLFWDGXUD��/D�SD]�VRFLDO�VLHPSUH�KD�
VLGR�VLQµQLPR�GH�GLFWDGXUD��0£V�DXQ��OD�QDFLµQ�GRPLQLFDQD�VREUH�OD�TXH�
YHUVD�OD�UHYLVLµQ�GHO����GH�HQHUR�GH������HVW£�HVFLQGLGD�HQ�GRV�XQLYHUVRV�
KXPDQRV� GLVSDUHV�� HQ� GRV�PXQGRV� GLIHUHQWHV� TXH� VH� LGHQWLFDQ� HQ� HO�
GXDOLVPR�HVWUXFWXUDO�GH�OD�VRFLHGDG�GH�XQ�SD¯V�VXEGHVDUUROODGR��5HS¼EOLFD�
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'RPLQLFDQD�HV�KR\�G¯D�XQD�FRƎXQFLµQ�GH�GRV�VRFLHGDGHV�VXSHUSXHVWDV��XQD�
LQWHJUDGD�SRU�SHUVRQDV�TXH�YLYHQ�EDMR�OD�ERQDQ]D�GH�OD�HFRQRP¯D�FDSLWDOLVWD��
D�OD�SDU�GH�RWUD�TXH�VH�DUUDVWUD�HQ�OR�DUFDQR�GH�OD�PLVHULD��5HSLWR��DPEDV�
VRFLHGDGHV�LQWHJUDQ�XQLYHUVRV�VRFLDOHV�GLIHUHQWHV��XQR�HO�GH�OD�ULTXH]D��HO�GH�
ODV�UHDOLGDGHV�HFRQµPLFDV�GHO�FDSLWDOLVPR��(Q�«O�VH�FRKHVLRQD�OD�VRFLHGDG�
RSXOHQWD��LPSHUD�HO�SOHQR�HPSOHR��HO�FRQIRUW��OD�DOLPHQWDFLµQ�HTXLOLEUDGD�
\�DEXQGDQWH��HO�DFFHVR�D�OD�HGXFDFLµQ�D�WRGRV�ORV�QLYHOHV��OD�SRVLELOLGDG�GH�
GLVXWDU�GH�YDFDFLRQHV�HQ�HO�H[WUDƎHUR��HO�GHUHFKR�D�OD�JDUDQW¯D�GH�OD�WXWHOD�
MXGLFLDO�HIHFWLYD��D�OD�PHGLFLQD��D�OD�VHJXULGDG�VRFLDO��HWF��(O�RWUR�XQLYHUVR�
HQUDL]DGR�HQ�HO�OODPDGR�WHUFHU�PXQGR��SURK¯MD�\�PXOWLSOLFD�PLVHULD��HQ�«O�
VH�DQLGD�HO�VXEHPSOHR��OD�HFRQRP¯D�GHO�FKLULSHUR�TXH�HV�VH³RU¯R�GH�KDPEUH�
\�GH�DOLPHQWDFLµQ�GHFLHQWH��VLQ�DFFHVR�D�ORV�PHGLRV�GH�HGXFDFLµQ�PHGLD�
QDPHQWH�DFHSWDEOHV��VLQ�HO�DX[LOLR�D�OD�VHJXULGDG�VRFLDO��VLQ�SRVLELOLGDG�GH�
DPDPDQWDU�XQD�LOXVLµQ�R�GH�FULVWDOL]DU�SRU�PHGLRV�KRQHVWRV�XQD�XWRS¯D�
TXH�PHMRUH�VX�YLGD��(Q�SXULGDG��ODV�HVWUXFWXUDV�GH�HVDV�GRV�VRFLHGDGHV�
FRH[LVWHQ��OD�GHO�SURJUHVR�FDSLWDOLVWD�\�OD�GHO�DWUDVR�KXPDQR�GHO�GRPLQLFDQR�
GH�D�SLH��GLFRWRP¯D�TXH�PDQWLHQH�SHOLJURVDPHQWH�LQGHQLGD�OD�DUULEDGD�
DLURVD�DO�SURJUHVR�FDSLWDOLVWD�GH�ODV�JUDQGHV�PD\RU¯DV�

/D�SHUVLVWHQFLD�GHO�FRQVWLWXFLRQDOLVPR�GRPLQLFDQR�GH�SHUVHJXLU�GXUDQ�
WH�P£V�GH�XQ�VLJOR��OD�TXH�\D�HV�XQD�XWRS¯D�GH�XQ�U«JLPHQ�GHPRFU£WLFR�GH�
JRELHUQR��GHPXHVWUD�OD�H[LVWHQFLD�LQDOWHUDEOH�GH�XQD�OXFKD�WUDGLFLRQDO��SRO¯�
WLFDPHQWH�VRUGD��HQWUH�GRPLQLFDQRV�OLEHUDOHV�\�GRPLQLFDQRV�FRQVHUYDGRUHV�
TXH�KD�PDQWHQLGR�HQ�SHUPDQHQWH�DVFR�D�ORV�SULPHURV�\�KD�FRQYHUWLGR�HO�
WHVWLPRQLR�GH�OD�LQVLVWHQFLD�SDF¯FD�HQ�DOFDQ]DU�HO�U«JLPHQ�SRO¯WLFR�GH�OD�
GHPRFUDFLD�OLEHUDO��HQ�XQ�SHUPDQHQWH�SURJUDPD�GH�JRELHUQR�GHO�KRPEUH�
GRPLQLFDQR��«O�TXH�LGHQWLFD�OD�VHJXQGD�&RQVWLWXFLµQ�

/D�H[LJLELOLGDG�GH�WH[WRV�FRQVWLWXFLRQDOHV�\D�FRQVDJUDGRV�HQ�OD�&RQV�
WLWXFLµQ��FRQYHUWLGRV�HQ�GHUHFKRV�S¼EOLFRV�VXEMHWLYRV��KDFH�GH�OD�XWRS¯D�
GHO�U«JLPHQ�GHPRFU£WLFR�GH�JRELHUQR�VH³DODGD��XQD�QDOLGDG�YLDEOH�GH�
XQ�SHUPDQHQWH�SURJUDPD�GH�JRELHUQR�GH�OD�YLGD�SRO¯WLFD�QDFLRQDO�VLQ�XQ�
O¯GHU�TXH�OR�VXVWHQWH�

/D�UHIRUPD�GHO�D³R������WLHQH�XQ�P«ULWR�TXH�LPSRUWD�PXFKR�HQ�GH�
UHFKR�FRQVWLWXFLRQDO�GRPLQLFDQR��TXH�HQ�MXVWLFLD�HV�REOLJDWRULR�UHFRQRFHU��
(VD�UHIRUPD�HV��FRPR�DUPR��HO�SURJUDPD�GHO�JRELHUQR�TXH�QRV�ULJH�KR\�G¯D�
\�D�ORV�JRELHUQRV�TXH�KDEU£Q�GH�JREHUQDUQRV�GXUDQWH�ORV�D³RV�VLJXLHQWHV�

(O�TXH�OD�UHIRUPD�GH�OD�&RQVWLWXFLµQ�D�TXH�YHQJR�UHUL«QGRPH�VHD�XQ�
LQVWUXPHQWR�MXU¯GLFR�SROLYDOHQWH��HV�IRU]RVR�UHFRQRFHU�TXH�HQ�HOOD�JXUDQ�
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UHVXHOWRV�RWURV�DVXQWRV�GH�FDSLWDO�LPSRUWDQFLD�SDUD�HO�IXWXUR�GH�OD�GHPR�
FUDFLD�GRPLQLFDQD��PH�UHHUR�D�OD�FUHDFLµQ�\�RUJDQL]DFLµQ�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�TXH�\D�FHOHEUD�VX�SULPHU�DQLYHUVDULR��6X�FUHDFLµQ�WUDH�QXHYDV�
LQVWLWXFLRQHV�TXH�KDQ�GH�LQFLGLU�IDYRUDEOHPHQWH�HQ�OD�LQWHUSUHWDFLµQ�GH�
OD�&RQVWLWXFLµQ��SRU�HMHPSOR�FXDQGR�VH�FRQVDJUD�HO�HIHFWR�YLQFXODQWH�GHO�
SUHFHGHQWH��DO�TXH�PH�UHIHULU«�VHJXLGDPHQWH��

&RPR�KR\�G¯D�QR�H[LVWH�HO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��VX�
DUPDFLµQ�HQ�OD�&RQVWLWXFLµQ�HV�XQD�SUXHED�LUUHIXWDEOH�GH�TXH�HV�XQD�RIHUWD�
FRQVWLWXFLRQDOPHQWH�FRQVDJUDGD��OD�GH�TXH�ORV�SRGHUHV�S¼EOLFRV�SURSLFLHQ�
TXH�HO�(VWDGR�GHPRFU£WLFR�GH�GHUHFKR�VHD�XQ�(VWDGR�FXOWXUDOPHQWH�DGTXL�
ULGR�SRU�HO�SXHEOR�GRPLQLFDQR��OR�TXH�LPSOLFD�OD�REOLJDFLµQ�GH�JREHUQDU�D�
HVRV�QHV��(VD�REOLJDFLµQ�GH�JREHUQDU�SDUD�VDWLVIDFHU�HVD�IXQFLµQ�FDOLFDGD�
HVHQFLDO�GHO�(VWDGR��FUHD�HQ�EHQHFLR�GH�WRGDV�ODV�SHUVRQDV�TXH�KDELWHQ�HO�
WHUULWRULR�QDFLRQDO�XQ�GHUHFKR�S¼EOLFR�VXEMHWLYR�TXH�OHV�DXWRUL]D�D�H[LJLU�
VX�FXPSOLPLHQWR��'HUHFKR�S¼EOLFR�VXEMHWLYR�HQ�EHQHFLR�GHO�SXHEOR��FX\D�
YLJHQFLD�\�FXPSOLPLHQWR�SRU�SDUWH�GHO�(VWDGR�SXHGHQ�H[LJLU��UHSLWR��WRGRV�
ORV�GHWHQWDGRUHV�GH�OD�VREHUDQ¯D�QDFLRQDO��HO�SXHEOR�GRPLQLFDQR��LQFOXVLYH�
HO�GHSDXSHUDGR�GRPLQLFDQR�GH�D�SLH��OR�PLVPR�TXHف�HO�WHPLGRق�GHIHQVRU�
GHO�SXHEOR��FX\D�H[LVWHQFLD�VH�DUPD��SHUR�QR�DFDED�GH�DSDUHFHU���

/D�UHIRUPD�FRQVWLWXFLRQDO�SURFODPDGD�HO����GH�HQHUR�GH������MD�HO�
£PELWR�MXU¯GLFR�GH�OD�OHJLWLPLGDG�FRQVWLWXFLRQDO��PRUDO��VRFLDO�\�SRO¯WLFD�
GHO�JRELHUQR�GH�WXUQR�

El precedente constitucional

/RV�HVWXGLRV�VREUH�HO�SUREOHPD�GH�OD�LQWHUSUHWDFLµQ�SDUHFHQ�HVWDU�HQ�
HO�FHQWUR�GH�OD�WHRU¯D�MXU¯GLFD�GH�OD�GRFWULQD�FRQVWLWXFLRQDO�GH�ORV�¼OWLPRV�
D³RV��DO�SDUHFHU��SRU�XQD�GH�HOODV��SRU�OD�VXSUDOHJDOLGDG�TXH�VH�UHFRQRFH�D�
ODV�FRQVWLWXFLRQHV�GH�KR\�G¯D��OR�TXH�OOHYD�D�OD�DUPDFLµQ�JHQHUDOL]DGD��GH�
TXH�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�HV�VXSHULRU�D�OD�GH�ODV�GHP£V�QRUPDV�GH�
WRGRV�ORV�RWURV�QLYHOHV�GHO�RUGHQ�MXU¯GLFR��SXHVWR�TXH�H[LVWH�XQD�REOLJDFLµQ�
GH�LQWHUSUHWDU�FRQIRUPH�D�OD�&RQVWLWXFLµQ��%DMR�HVWH�HQWHQGLPLHQWR��HO�

ܑ� &RQ�SRVWHULRULGDG�D�HVWD�SRQHQFLD��HO����GH�PD\R�GH������IXH�QRPEUDGD�OD�VH³RUD�=RLOD�
0DUW¯QH]�GH�0HGLQD��FRPR�GHIHQVRUD�GHO�SXHEOR�\�ORV�VH³RUHV�&DUORV�+HUQ£QGH]�&DEUHUD�
\�5XGG\�1HOVRQ�)U¯DV�FRPR�SULPHU�\�VHJXQGR�VXSOHQWH��UHVSHFWLYDPHQWH��
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FRQVWLWX\HQWH�UHYLVRU�GHO�D³R������LQWURGXMR�HO�FRQFHSWR�GH�OD�YLQFXODFLµQ�
GHO�SUHFHGHQWH�GH�OD�DXWRULGDG�GH�OD�FRVD�MX]JDGD�VREUH�FDVRV�VLPLODUHV��HQ�
PDWHULD�FRQVWLWXFLRQDO�

/D�HYROXFLµQ�GHO�FRQVWLWX\HQWH�GRPLQLFDQR�SXHGH�VHU�UHODWDGD�GH�OD�
PDQHUD�VLJXLHQWH��FXDQGR�HO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�TXH�RUJD�
QL]D�HQ�(VWDGR�D�OD�QDFLµQ�GRPLQLFDQD��SURFODPDGD�HO���GH�QRYLHPEUH�
GH�������HVWDEOHFH�TXHف�QR�SRGU£�KDFHUVH�QLQJXQD�OH\�FRQWUDULD�QL�D�OD�
OHWUD�QL�DO�HVS¯ULWX�GH�OD�&RQVWLWXFLµQ�\�TXH�HQ�FDVR�GH�GXGD�HO�WH[WR�GH�
OD�&RQVWLWXFLµQ�GHEH� SUHYDOHFHUق�� \�� FXDQGR� VX� DUW¯FXOR� ���� FRQVDJUD�
TXHف�QLQJ¼Q�WULEXQDO�SRGU£�DSOLFDU�XQD� OH\� LQFRQVWLWXFLRQDOق��DO�FUHDU�
WDO�SURKLELFLµQ�\��D�OD�YH]��FRQVDJUDU�HO�SULQFLSLR�GH�LQWHUSUHWDFLµQ�GH�OD�
VXSHULRULGDG�GH�OD�/H\�6XVWDQWLYD��GLR�D�ORV�WULEXQDOHV�OD�FRPSHWHQFLD�
SDUD�FRQWURODU�OD�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV��(VRV�WH[WRV�FUHDQ�OR�TXH�
HQ�SDUWH�GH�OD�GRFWULQD�VH�GHQRPLQD�HOف�FRQWURO�GLIXVR�R�GHVFHQWUDOL]DGRق��
TXH�HO�DUW¯FXOR�����GH�OD�UHYLVLµQ�GH�OD�&RQVWLWXFLµQ�GHO����GH�HQHUR�GH�
������UHJXOD�GH�OD�PDQHUD�VLJXLHQWH��RQWURO�GLIXVR��/RV�WULEXQDOHV�GH&ف�
OD�5HS¼EOLFD�FRQRFHU£Q�OD�H[FHSFLµQ�GH�FRQVWLWXFLRQDOLGDG�HQ�ORV�DVXQWRV�
VRPHWLGRV�D�VX�FRQRFLPLHQWRق��HO�FXDO�PDQWLHQH�LQYDULDEOH�VX�U«JLPHQ�
MXU¯GLFR�DQWHULRU�

(O�DUW¯FXOR�����GH�HVD�UHYLVLµQ�FUHµ�HO�7ULEXQDO�&RQVWLWXFLRQDO�SDUD�
�JDUDQWL]DU�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��OD�GHIHQVD�GHO�RUGHQ�FRQVWLف
WXFLRQDO�\�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق��\�HO�����SUHFLVD�
TXH�VHU£�FRPSHWHQWH�SDUDف�FRQRFHU�HQ�¼QLFD�LQVWDQFLDق�GH�

�ً��ODV�DFFLRQHV�GLUHFWDV�GH�LQFRQVWLWXFLRQDOLGDG�FRQWUD�ODV�
OH\HV��GHFUHWRV��UHJODPHQWRV��UHVROXFLRQHV�\�RUGHQDQ]DV��D�
LQVWDQFLDV�GHO�SUHVLGHQWH�GH�OD�5HS¼EOLFD��GH�XQD�WHUFHUD�
SDUWH� GH� ORV�PLHPEURV� GHO� 6HQDGR� R� GH� OD�&£PDUD� GH�
'LSXWDGRV�\�GH�FXDOTXLHU�SHUVRQD�FRQ�LQWHU«V�OHJ¯WLPR�\�
MXU¯GLFDPHQWH�SURWHJLGR�

(O�7ULEXQDO�&RQVWLWXFLRQDO�HV�XQ�RUJDQLVPR�SRO¯WLFR�DXWµQRPR�H�LQGH�
SHQGLHQWH�GH�OD�DGPLQLVWUDFLµQ�GHO�(VWDGR��TXH�QR�IRUPD�SDUWH�GHO�RUGHQ�
MXGLFLDO�QL�LQWHJUD�ORV�WULEXQDOHV�GHO�3RGHU�-XGLFLDO��(V�XQD�SHUVRQD�PRUDO�
GH�GHUHFKR�S¼EOLFR�TXH�JR]D�GH�DXWRQRP¯D�DGPLQLVWUDWLYD�\�SUHVXSXHVWDULD��
6XV�GHFLVLRQHV�VRQ�GHQLWLYDV�H� LUUHYRFDEOHV�\��FRQVWLWX\HQ�SUHFHGHQWHV�
YLQFXODQWHV�SDUD�ORV�SRGHUHV�S¼EOLFRV�\�WRGRV�ORV�µUJDQRV�GHO�(VWDGR�
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(O� DUW¯FXOR� �� GH� OD�&RQVWLWXFLµQ� H[SUHVD� OR� VLJXLHQWH�� �6REHUDQ¯Dف
SRSXODU��/D�VREHUDQ¯D�UHVLGH�HQ�HO�SXHEOR��GH�TXLHQ�HPDQDQ�WRGRV� ORV�
SRGHUHV�� ORV�FXDOHV�HMHUFH�SRU�PHGLR�GH�VXV�UHSUHVHQWDQWHV�R�HQ� IRUPD�
GLUHFWD��HQ�ORV�W«UPLQRV�TXH�HVWDEOHFHQ�HVWD�&RQVWLWXFLµQ�\�ODV�OH\HVق��\�HO�
DUW¯FXOR�WHUFHUR�HVWDEOHFH�TXH�HO�JRELHUQR�GH�OD�QDFLµQ�VH�GLYLGH�HQ�3RGHU�
/HJLVODWLYR��3RGHU�(MHFXWLYR�\�3RGHU�-XGLFLDO�

&RQIRUPH�DO�S£UUDIR�GHO�DUW¯FXOR������OD�IXQFLµQ�MXGLFLDO��SULYDWLYD�GHO�
3RGHU�-XGLFLDO��FRQVLVWH�HQ�DGPLQLVWUDU�MXVWLFLD�SDUD�GHFLGLU�ORV�FRQLFWRV�
HQWUH�SHUVRQDV�¯VLFDV�R�PRUDOHV��HQ�GHUHFKR�SULYDGR�R�S¼EOLFR��HQ�WRGR�
WLSR�GH�SURFHVRV��MX]JDQGR�\�KDFLHQGR�HMHFXWDU�OR�MX]JDGR��'H�DK¯�TXH�
WRGR�HMHUFLFLR�GH�OD�IXQFLµQ�MXGLFLDO�GHEH�FXOPLQDU��HQ�SULQFLSLR��FRQ�XQD�
GHFLVLµQ�R�VHQWHQFLD�TXH�SRQJD�Q�DO�FRQLFWR�\�DGTXLHUD�OD�DXWRUL]DG�GH�
OD�FRVD�LUUHYRFDEOHPHQWH�MX]JDGD��HVWR�HV��SRQJD�Q�GHQLWLYDPHQWH�D�OD�
FRQWURYHUVLD�HQWUH�ODV�SDUWHV�HQ�FDXVD�

(Q�XQ�KHFKR�LQVµOLWR�SURGXFLGR�HQ�OD�KLVWRULD�GH�OD�KXPDQLGDG�HQ�
HO�D³R�GH������SRU�ORV�DQWLJXRV�KDELWDQWHV�GHO�6DQWR�'RPLQJR�HVSD³RO��
GHVGH�HQWRQFHV�KDFLD�DF£�OODPDGRV�GRPLQLFDQRV��DGRSWDURQ�YROXQWDULDPHQWH�
HO�VLVWHPD�MXU¯GLFR�DQF«V�FRPSUHQVLYRV�GH�FLQFR�FµGLJRV�GH�ODV�GLVWLQWDV�
PDWHULDV�HQ�TXH�VH�FODVLFDED�HO�GHUHFKR��OD�MXULVSUXGHQFLD�FRQVHFXHQWH�
GH�VXV�WULEXQDOHV��VX�GRFWULQD�MXU¯GLFD�\�DOJXQDV�FRVWXPEUHV�FRQ�IXHU]D�GH�
OH\��(Q�HVH�DFHUER�GH�OD�FXOWXUD�MXU¯GLFD�DQFHVD�UHFLELGR�YROXQWDULDPHQWH�
JXUDED�HO�SUHFHSWR�OHJDO�GH�TXH�OD�GHFLVLµQ�R�VHQWHQFLD�TXH�SRQ¯D�Q�DO�
FRQLFWR�HQWUH�ODV�SDUWHV�HQ�FDXVD�VROR�SURGXF¯D�VXV�HIHFWRV�HQWUH�ODV�SDUWHV��
/RV�DERJDGRV�VLHPSUH�KDQ�KDEODGR�GH�TXH�HO�HIHFWR�GH�OD�DXWRULGDG�GH�OD�
FRVD�MX]JDGD�VH�OLPLWD�D�ODV�SDUWHV�HQ�HO�SURFHVR��1R�FUHD�XQ�SUHFHGHQWH�TXH�
RWUD�SHUVRQD�SXHGD�KDFHU�YDOHU�HQ�VX�SURYHFKR�HQ�RWUR�FRQLFWR�VLPLODU��
(VWR�HV�DV¯�SRUTXH�OD�OH\��YDOH�GHFLU�OD�QRUPD�VRFLDO�REOLJDWRULD�TXH�ULJH�
ODV�UHODFLRQHV�HQWUH�ODV�SHUVRQDV�S¼EOLFDV�\�SULYDGDV�HV�GH�OD�FUHDFLµQ�GHO�
OHJLVODGRU��GHO�UHSUHVHQWDQWH�GH�OD�VREHUDQ¯D�SRSXODU��GHO�SXHEOR�GRPLQL�
FDQR��TXH�D�OD�VD]µQ�HUD�OD�SURORQJDFLµQ�GHO�OHJLVODGRU�DQF«V�

(VH�U«JLPHQ�GH� OD�WUDGLFLµQ�GHO�GHUHFKR�GRPLQLFDQR�FHVµ�DO����GH�
HQHUR�GH�������PHGLDQWH�OD�DGRSFLµQ�GH�XQ�QXHYR�FRQFHSWR��HO�GHO�SUHFH�
GHQWH�YLQFXODQWH�GH�OD�DXWRULGDG�GH�OD�FRVD�MX]JDGD��3DUD�ORV�QR�YHUVDGRV�HQ�
DVXQWRV�MXU¯GLFRV�TXH�PH�HVFXFKDQ��TXLHUR�GHFLUOHV�TX«�HV�XQ�SUHFHGHQWH�

$QWHFHGHQWH��GHFLVLµQ�DQWHULRU��WRPDGD�FRPR�UHIHUHQFLD��
&RQ�UHVSHFWR�D�XQD�GHFLVLµQ�TXH�VH�YD�D�WRPDU��VROXFLµQ�
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\D�DGRSWDGD�SRU�HO�SDVDGR�HQ�XQ�DVXQWR�R�HQ�FLUFXQV�
WDQFLDV�VHPHMDQWHV��6H�XWLOL]D�SDUD�GHVLJQDU��\D�VHD�XQD�
GHFLVLµQ� MXULVGLFFLRQDO� �SUHFHGHQWH� MXULVSUXGHQFLDO���
TXH�SXHGH�WHQHU��VHJ¼Q�ORV�VLVWHPDV�MXU¯GLFRV��YDORU�GH�
HMHPSOR��GH�DXWRULGDG�GH�KHFKR�R�GH�FDU£FWHU�REOLJDWRULR�
�VWDUH�GHFLVLV��

(V�GH�REVHUYDUVH�TXH�HO�S£UUDIR�VHJXQGR�GHO�DUW¯FXOR�����GH�OD�&RQV�
WLWXFLµQ�DUPD�FODUDPHQWH�HO�FDU£FWHU�GHQLWLYR�H�LUUHYRFDEOH�SDUD�WRGRV�
GH�ODV�GHFLVLRQHV�R�VHQWHQFLDV�GHO�WULEXQDO�FRQVWLWXFLRQDO��(Q�OD�GHQLFLµQ�
GHO�SUHFHGHQWH�TXH�DFDED�GH�VHU�WUDQVFULWD�HQ�VX�SDUWH�QDO�VH�UHFDOFD�HO�
FDU£FWHU�REOLJDWRULR�TXH�SXHGH�WHQHU�HO�PLVPR��(O�FDPELR�LQWURGXFLGR�SRU�
HO�FRQVWLWX\HQWH�QR�GHMD�OXJDU�D�GXGDV��VH�DGRSWD�HO�YDORU�GHO�SUHFHGHQWH�HQ�
PDWHULD�GH�FRVD�MX]JDGD�GHQLWLYD�H�LUUHYRFDEOH�GHO�SUHFHGHQWH�GHO�7ULEXQDO�
&RQVWLWXFLRQDO��OR�TXH�REOLJD�DO�LQW«USUHWH�GH�OD�&RQVWLWXFLµQ�D�LQGDJDU�
HQ�OD�GRFWULQD�\�MXULVSUXGHQFLD�DQJORVDMRQD�VREUH�FXHVWLRQHV�\D�GHFLGLGDV��
3DUD�DFODUDU�HO�QXHYR�FDPLQR�TXH�VHU£�WULOODGR�WUDQVFULER�VHJXLGDPHQWH�
ORV�FRQFHSWRV�FRQWHQLGRV�HQ�%ODFNvV�/DZ�'LFWLRQDU\�EDMR�HO�W¯WXOR�GH�VWDUH�
GHFLVLV��TXH�UH]D�DV¯�

6WDUH�GHFLVLV�HV�XQD�ORFXFLµQ�ODWLQD��TXH�VH�WUDGXFH�LQWHU�
SUHWDWLYDPHQWH�FRPRف�PDQWHQHUVH�FRQ�ODV�FRVDV�GHFLGLGDVق��
XWLOL]DGD�HQ�GHUHFKR�SDUD�UHIHULUVH�D�OD�GRFWULQD�VHJ¼Q�OD�
FXDO�ODV�VHQWHQFLDV�GLFWDGDV�SRU�XQ�WULEXQDO�FUHDQ�SUHFH�
GHQWH�MXGLFLDO�\�YLQFXODQ�FRPR�MXULVSUXGHQFLD�D�DTXHOODV�
TXH��VREUH�HO�PLVPR�REMHWR��VH�GLFWHQ�HQ�HO�IXWXUR�
�����(VWD�GRFWULQD�HV�SURSLD�GHO�GHUHFKR�DQJORVDMµQ��\�QR�
WLHQH�WDQWD�IXHU]D�HQ�VLVWHPDV�GH�GHUHFKR�FRQWLQHQWDO��HQ�
GRQGH�OD�MXULVSUXGHQFLD�WLHQH�XQD�REOLJDWRULHGDG�PXFKR�
P£V�UHGXFLGD�\�OD�FDSDFLGDG�GHO�MXH]�GH�LQWHUSUHWDU�OD�OH\�
VHJ¼Q�VX�FULWHULR�HV�PXFKR�P£V�DPSOLD�
�����&RQIRUPH�DO�SULQFLSLR�VWDUH�GHFLVLV��DO�HVWDU�R�VHJXLU�
OR� GHFLGLGR�� ODV� GHFLVLRQHV� SUHFHGHQWHV� VREUH� LG«QWLFDV�
FXHVWLRQHV�GHEHQ�VHU�VHJXLGDV�SRU�ORV�WULEXQDOHV��SRU�HOOR�
REOLJDGRV�D�DFDWDU�R�FXPSOLU�FRQ�ORV�DVXQWRV�UHVXHOWRV��(V�
XQD�P£[LPD�JHQHUDO�GH�TXH�FXDQGR�XQ�SXQWR�VH�KD�UHVXHOWR�
PHGLDQWH�XQD�GHFLVLµQ��TXH�IRUPD�XQ�SUHFHGHQWH�TXH�QR�
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SRGU£�GHMDU� GH� DSOLFDUVH�� VDOYR�TXH�RWUDV� FLUFXQVWDQFLDV�
PRGLTXHQ�HO� VWDWXV�TXR��GH�PRGR�TXH�GHMDU�GH�HVWDU�D�
ORV�DQWHULRUPHQWH�GHFLGLGRV�REOLJD�D�WHQHU�TXH�DUJXPHQWDU�
VµOLGDPHQWH�HO�FDPELR�DGRSWDGR��GH�PRGR�TXH�OD�GRFWULQD�
GHO�VWDUH�GHFLVLV�QR�LPSLGH�YROYHU�D�H[DPLQDU�\��VL�HV�QHFHVD�
ULR��LQYDOLGDQGR�ODV�GHFLVLRQHV�DQWHULRUHV��FRQ�OD�GLFXOWDG�
GH�FRQVLGHUDU�XQD� VHULH�GH� IDFWRUHV�� LQFOX\HQGR� OD� HGDG�
GH�OD�SUHFHGHQWH�TXH�VH�GHMD�GH�VHJXLU��OD�QDWXUDOH]D�\�HO�
JUDGR�GH�FRQDQ]D�S¼EOLFD�\�SULYDGD�HQ�OD�TXH�VH�DSR\D�
OD�YDULDFLµQ��\�VX�FRPSDWLELOLGDG�R�LQFRPSDWLELOLGDG�FRQ�
RWUDV�QRUPDV�OHJLVODWLYDV�

Derecho a la seguridad jurídica

&XDQGR�ORV�WH[WRV�GH�ODV�FRQVWLWXFLRQHV�GH�FXDOTXLHU�SD¯V�VXHOHQ�UH�
IHULUVH�D�OD�VHJXULGDG�MXU¯GLFD�VH�UHHUHQ�D�JDUDQW¯DV�JHQHUDOHV�DFRUGDGDV�D�
ODV�SHUVRQDV�VLQ�VH³DODU�FXHVWLRQHV�HVSHF¯FDV��/D�&RQVWLWXFLµQ�HVSD³ROD�
HV�XQD�GH�ODV�UDUDV�TXH�OR�KDFH��SRU�FLHUWR��GH�OD�PDQHUD�VLJXLHQWH�

��D�&RQVWLWXFLµQ�JDUDQWL]D�HO�SULQFLSLR�GH�OHJDOLGDG/�ܒܘ
OD� MHUDUTX¯D� QRUPDWLYD�� OD� SXEOLFLGDG� GH� ODV� QRUPDV�� OD�
LUUHWURDFWLYLGDG� GH� ODV� GLVSRVLFLRQHV� VDQFLRQDGRUDV� QR�
IDYRUDEOHV�R�UHVWULFWLYDV�GH�GHUHFKRV�LQGLYLGXDOHV�� OD�VH�
JXULGDG�MXU¯GLFD��OD�UHVSRQVDELOLGDG�\�OD�LQWHUGLFFLµQ�GH�OD�
DUELWUDULHGDG�GH�ORV�SRGHUHV�S¼EOLFRV�

/D�&RQVWLWXFLµQ�GRPLQLFDQD�OR�KDFH�GH�OD�PDQHUD�VLJXLHQWH��UW¯FXOR$ف�
����'HUHFKR�D�OD�OLEHUWDG�\�VHJXULGDG�SHUVRQDO��7RGD�SHUVRQD�WLHQH�GHUHFKR�
D�OD�OLEHUWDG�\�VHJXULGDG�SHUVRQDO��3قRU�WDQWR�>ً@�6HJXLGDPHQWH�FRQVLJQD�
���DF£SLWHV�HQ�ORV�TXH�VH³DOD�LJXDO�Q¼PHUR�GH�VXE�SULQFLSLRV�TXH�VH�UHHUHQ�
D�OD�OLEHUWDG�\�D�OD�VHJXULGDG�JDUDQWL]DGDV�

(V�HQ�GHUHFKR�DOHP£Q�GRQGH�VH�GHVDUUROOD�OD�WHRU¯D�GHO�SULQFLSLR�GH�
VHJXULGDG�SHUVRQDO��(Q�HOOD�VH�DGPLWH�TXH�D�VX�YH]�HVW£�LQWHJUDGR�SRU�ORV�
VXE�SULQFLSLRV�GH�EXHQD�IH��GH�FODULGDG�GH�ODV�UHJODV�MXU¯GLFDV��GH�OD�SXEOL�
FLGDG�GH�ORV�WH[WRV�\�GH�OD�DXWRULGDG�GH�OD�FRVD�MX]JDGD�
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(Q�GHUHFKR�GRPLQLFDQR��DO�LJXDO�TXH�HQ�HO�HVSD³RO��HO�GHUHFKR�D�OD�
VHJXULGDG�MXU¯GLFD�HV�XQ�GHUHFKR�IXQGDPHQWDO�H[SUHVDPHQWH�FRQVDJUDGR�
HQ�HO�DUW¯FXOR�FLWDGR��

'H�DFXHUGR�FRQ�HO�FULWHULR�GH�OD�SURIHVRUD�'RPLQLTXH�&KDJQROODXG��
HO�SULQFLSLR�GH�OD�VHJXULGDG�MXU¯GLFD�HV�UDUDPHQWH�PHQFLRQDGR�HQ�OD�MXULV�
SUXGHQFLD�GH�OD�FRUWH�GH�FDVDFLµQ�DQFHVD��6LQ�HPEDUJR��YDULDV�GHFLVLRQHV�
GH�HVD�FRUWH�LQYLWDQ�D�SHQVDU�TXH�DFRJH�IDYRUDEOHPHQWH�HO�SULQFLSLR��(OODV�
SURYLHQHQ�SULQFLSDOPHQWH�GH�OD�SULPHUD�F£PDUD�FLYLO��XQD�GH�FX\DV�VHQ�
WHQFLDV��GLFWDGD�HO����GH�HQHUR�GH�������H[SUHVD�HQ�XQR�GH�VXVف�DWHQGLGRVق�
TXH�SDUD�UHFKD]DU�OD�GHPDQGD�GH�ORV�HVSRVRV�%RLYLQHW�WHQGLHQWH�D�REWHQHU�
OD�DQXODFLµQ�GHO�FU«GLWR�LQPRELOLDULR�TXH�OD�8QLµQ�GH�&U«GLWR�OH�KDE¯D�
FRQVHQWLGR�\�SUHWHQGLHQGR�TXH�HO�DUW¯FXORܖ����GH�OD�OH\�GHO����GH�DEULO�GH�
�����HUD�LQDSOLFDEOH�SRU�HQHQWDU�ORV�SULQFLSLRV�GH�VHJXULGDG�MXU¯GLFD�\�
GH�LJXDOGDG�UHVXOWDQWH�GH�ORV�DUW¯FXORV������\����GH�OD�&RQYHQFLµQ�(XURSHD�
GH�ORV�'HUHFKRV�GHO�+RPEUH��OD�VHQWHQFLD�DWDFDGD�VH�OLPLWD�D�UHWHQHU�TXH�
HVWD�OH\�QR�LQFXUUHQ�HQ�ORV�DJUDYLRV�GHO�PHGLR�

&RQIRUPH�D�SDUWH�GH�OD�GRFWULQD�OD�IµUPXOD�GHUHFKR�D�OD�VHJXULGDG�
MXU¯GLFD�SDUHFH�TXH�FRQVWLWX\H�XQD�HVSHFLH�GH�UHGXQGDQFLD�HQ�UD]µQ�GH�TXH�
HV�HYLGHQWH�TXH�XQ�GHUHFKR�TXH�QR�DVHJXUH�OD�VHJXULGDG�MXU¯GLFD�GH�ODV�
UHODFLRQHV�GH�TXH�VH�WUDWH��GHMDU¯D�GH�VHU�GHUHFKR��6LQ�HPEDUJR��OD�MXULV�
SUXGHQFLD�GH�OD�&RUWH�GH�-XVWLFLD�GH�ODV�&RPXQLGDGHV�(XURSHDV�OD�DGPLWHQ�
FRPR�XQ�SULQFLSLR�JHQHUDO�GHO�GHUHFKR�FRPXQLWDULR��DV¯�FRPR�WDPEL«Q�
VH�DGPLWH�FRPR�XQ�GHUHFKR�TXH�HV�XQR�GH�ORV�SULQFLSLRV�JHQHUDOHV�D�ORV�
W«UPLQRV�GH�OD�VHQWHQFLDف�-RKQVWRQق�GH�OD�&RUWH�GH�-XVWLFLD�

(Q�OD�'HFLVLµQ�Q¼P���������'&��GHO����GH�GLFLHPEUH�GH�������HO�&RQ�
VHMR�&RQVWLWXFLRQDO�H[SUHVD�FODUDPHQWH�TXH�OD�H[LJHQFLDف�GH�DFFHVLELOLGDG�
H�LQWHOLJLELOLGDG�GH�OD�OH\ق�FRQVWLWX\H�XQ�REMHWLYR�GH�YDORU�FRQVWLWXFLRQDO��
$V¯�KD�VLGR�MX]JDGR�SRU�GLFKR�FRQVHMR�TXH�FRQIRUPH�DO�DUW¯FXOR����GH�OD�
GHFODUDFLµQ�GH�������VHJ¼Q�OD�FXDOف�WRGD�VRFLHGDG�HQ�OD�FXDO�OD�JDUDQW¯D�
GH�ORV�GHUHFKRV�QR�HVW«�DVHJXUDGD��QL�OD�VHSDUDFLµQ�GH�ORV�SRGHUHV�GHWHU�
PLQDGR��QR�WLHQH�&RQVWLWXFLµQق��SRGU¯D�FRQVWLWXLU�HQ�GHUHFKR�LQWHUQR��HO�
IXQGDPHQWR�FRQVWLWXFLRQDO�GHO�SULQFLSLR�GH�OD�VHJXULGDG�MXU¯GLFD�\�GH�ORV�
GLIHUHQWHV�HOHPHQWRV�TXH�OH�FRPSRQHQ�D�VDEHU�SDUWLFXODUPHQWH�OD�DFFHVL�
ELOLGDG�H�LQWHOLJLELOLGDG�GH�OD�OH\���

�ܒ 0DWKLH�9HUSHDX[��HQ�&RQWHQWLHX[�FRQVWLWXWLRQQHO�GHV�GURLWV�IXQGDPHQWDX[��/*'-�������
Sܣ���
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Dr. Eduardo Sherling Campos

/LFHQFLDGR�HQ�'HUHFKR�SRU�OD�8QLYHUVLGDG�$XWµQRPD�GH�7DPDXOLSDV��0«[L�
FR��0DHVWUR�HQ�'HUHFKR�FRQ�RULHQWDFLµQ�HQ�'HUHFKR�&RQVWLWXFLRQDO�\�'HUHFKRV�
+XPDQRV�SRU�OD�8QLYHUVLGDG�GH�3DOHUPR�HQ�%XHQRV�$LUHV��$UJHQWLQD��+D�VLGR�
DERJDGR�SRVWXODQWH�SRU�FXHQWD�SURSLD�\�JHUHQWH�GH�OD�HPSUHVD�&RQVXOWRUHV�3UR�
IHVLRQDOHV�&RUSRUDWLYRV�6�&���SOD]D�7DPSLFR��7DPDXOLSDV��0«[LFR��$FWXDOPHQWH�
HV�FDWHGU£WLFR�GH�OD�'LYLVLµQ�GH�(VWXGLRV�GH�3RVJUDGR�GH�OD�8QLGDG�$FDG«PLFD�
GH�&LHQFLDV�-XU¯GLFDV�\�6RFLDOHV�GH�OD�8QLYHUVLGDG�$XWµQRPD�GH�7DPDXOLSDV��DV¯�
FRPR�GH�OD�8QLYHUVLGDG�GH�ODV�$P«ULFDV�GH�OD�&LXGDG�GH�0«[LFR�
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D�IRUPD�TXH�VH�DMXVWD�DO�PRYLPLHQWR/
QR�HV�SULVLµQ��VLQR�SLHO�GHO�SHQVDPLHQWR�

2ఴలే ీ�3లో

I. Introducción

$�SDUWLU�GH�OD�VHJXQGD�PLWDG�GHO�VLJOR���FRQ�OD�OOHJDGD�GHO�GHUHFKR�
LQWHUQDFLRQDO�KXPDQLWDULR��OD�JOREDOL]DFLµQ��ORV�PRYLPLHQWRV�HV�
WXGLDQWLOHV�\�DPELHQWDOLVWDV��VXUJH�XQD�QXHYD�YLVLµQ�GH�OD�PLVLµQ�

GH�ODV�FRQVWLWXFLRQHV�QDFLRQDOHV��(VR�TXH�DOJXQRV�FRPR�/XLJL�)HUUDMROL�
\�0LJXHO�&DUERQHOO�OODPDQ�QHRFRQVWLWXFLRQDOLVPRط�DO�TXH�DVLPLVPR�OH�
KD�VLGR�FRQFHGLGD�XQD�SRQHQFLD�HQ�HO�SUHVHQWH�FRQJUHVRط�HV�HQ�SDUWH�HO�
UHHMR�GH�XQ�QXHYR�SDUD�TXH�GH�ODV�FRQVWLWXFLRQHV�QDFLRQDOHV��

<�HV�TXH�OD�PLVLµQ�GH�OD�&RQVWLWXFLµQ�TXH�HVER]DED�0DGLVRQ�HQ�(O�
IHGHUDOLVWD��FRQWURODU�HO�HVS¯ULWX�IDFFLRVR�GH�OD�VRFLHGDG�QRUWHDPHULFDQD����
HYLGHQWHPHQWH�KD�GH�VHU�UHSODQWHDGD�D�P£V�GH�GRVFLHQWRV�D³RV�GHO�SULPHU�
HQVD\R�GH�XQ�JRELHUQR�GHPRFU£WLFR�FRQVWLWXFLRQDO��\�GH�OD�DVLPLVPR�HYL�
GHQWH�IDOWD�GH�LGRQHLGDG�SDUD�VDWLVIDFHU�SUREOHPDV�HVSHF¯FRV�GH�£PELWRV�
FXOWXUDOHV�FRPSOHWDPHQWH�DMHQRV�D�OD�UHDOLGDG�QRUWHDPHULFDQD�

'H�HVH�PRGR��OR�TXH�LQLFLµ�FRQ�XQ�FRS\�SDVWH�GH�OD�&RQVWLWXFLµQ�GH�
(VWDGRV�8QLGRVط�TXH�HQ�XQ�LQLFLµ�IXH�OD�KHUUDPLHQWD�PHWRGROµJLFD�XWLOL�
]DGD�SRU�ORV�FRQVWLWX\HQWHV�GH�2FFLGHQWH�SDUD�OD�HODERUDFLµQ�GH�VXV�FRQV�
WLWXFLRQHV�QDFLRQDOHVط�KD�GDGR�OXJDU�D�XQD�FDGD�YH]�P£V�FUHDWLYD�DFWLYLGDG�
FRQVWLWX\HQWH�HQ�OD�TXH�VH�KDQ�HQVD\DGR�QXHYDV�SURSXHVWDV�FRQVWLWXFLRQDOHV�
TXH�HQ�OR�DEVROXWR�WLHQHQ�TXH�YHU�FRQ�HO�PRGHOR�QRUWHDPHULFDQR��WDOHV�
FRPR�HO�UHFRQRFLPLHQWR�GH�LQVWUXPHQWRV�GH�FRUWH�LQWHUQDFLRQDO�HQ�PDWHULD�
GH�GHUHFKRV�KXPDQRV��

�ܐ $OH[DQGHU�+DPLOWRQ���HW��DO����(O�IHGHUDOLVWD���GD��(G��0«[LFR��)RQGR�GH�&XOWXUD�(FRQµPLFD��
������SSܐ������
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(V�DV¯�TXH�HQ�PXFKDV�GH�ODV�FRQVWLWXFLRQHV�GH�RFFLGHQWH�VH�HQFXHQWUD�
SUHVHQWHV�DOJXQRV�GH�ORV�HOHPHQWRV�RULJLQDOHV�GH�OD�&RQVWLWXFLµQ�QRUWHD�
PHULFDQD��MXQWR�FRQ�DOJXQRV�RWURV�DGRSWDGRV�GH�GLYHUVRV�PRGHORV�FRQVWL�
WXFLRQDOHV��DGHP£V�GH�ORV�TXH�ODV�SURSLDV�FRQGLFLRQHV�KLVWµULFDV��SRO¯WLFDV�
\�VRFLDOHV�GRP«VWLFDV�FRQGXMHURQ�D�VX�DGRSFLµQ���'H�HVH�PRGR��HV�FRP¼Q�
HQFRQWUDUQRV�HQ�ORV�FRQVWLWXFLRQHV�GHO�PXQGR�DFWXDO�FRQ�FXHVWLRQHV�WDOHV�
FRPR�OD�LGHD�GH�XQD�FRQVWLWXFLµQ�HVFULWD��OD�GLYLVLµQ�GH�SRGHUHV�HQ�WUHV�
UDPDV��HMHFXWLYD�OHJLVODWLYD�\�MXGLFLDO��\�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�
�TXH�VL�ELHQ�HQ�UHDOLGDG�HPHUJH�FRQ�HO�F«OHEUH�IDOOR�0DUEXU\�Y��0DGLVRQ��
GHYLHQH�GH�XQD�LQWHUSUHWDFLµQ�GHO�WH[WR�RULJLQDO�GH�OD�&RQVWLWXFLµQ���FRQ�
YLYLHQGR�FRQ�RWUDV�WDOHV�FRPR�SULQFLSLRV�UHFWRUHV�HQ�PDWHULD�HFRQµPLFD�
\� VRFLDO�� GHUHFKRV�KXPDQRV�GH�SULPHUD�� VHJXQGD� \� WHUFHUD�JHQHUDFLµQ��
UHFRQRFLPLHQWR�GH� LQVWUXPHQWRV� LQWHUQDFLRQDOHV��\�XQ� ODUJR�HWF��� WDQWR�
FRPR�OD�FUHDWLYLGDG�GH�ORV�FRQVWLWX\HQWHV��\�ODV�QHFHVLGDGHV�VRFLDOHV�KDQ�
KHFKR�SRVLEOH���

/R�DQWHULRU�QRV�FRQGXFH�D�XQD�DUPDFLµQ�LQWXLWLYD�\�HYLGHQWH��SHUR�
QR�SRU�HOOR�VXSHUXD��\�HV�TXH�DXQTXH�ORV�FRQVWLWX\HQWHV�WLHQGHQ�D�WRPDU�
FRPR�UXWD�GH�SDUWLGD�DOJXQR�GH� ORV�PRGHORV�FRQVWLWXFLRQDOHV�TXH�P£V�
VH� DGDSWHQ�D� VXV� FRQGLFLRQHV�SRO¯WLFDV�� VRFLDOHV� H�KLVWµULFDV� HVSHF¯FDV��
OD�UHDOLGDG�TXH�VH�KD�GH�UHJXODU�PHGLDQWH�XQ�GHWHUPLQDGR�RUGHQDPLHQWR�
MXU¯GLFR�HV�VXPDPHQWH�FDPELDQWH��(O�GHUHFKR�WLHQH�TXH�FDPELDU�SDUD�LQ�
WHQWDU�DGDSWDUVH�D�ODV�QXHYDV�FRQGLFLRQHV�GH�HVD�QXHYD�UHDOLGDG��TXH�D�VX�
YH]�KD�GH�FDPELDU�XQD��RWUD��\�RWUD�YH]��

(VH� FRQVWDQWH�PRYLPLHQWR� HQ�PDWHULD� FRQVWLWXFLRQDO� KD� SHUPLWLGR�
OD�SDUWLFLSDFLµQ�GH�XQD�FDGD�YH]�P£V�DPSOLD�OLVWD�GH�DFWRUHV�SRO¯WLFRV�HQ�
ORV�DVXQWRV�FRQVWLWXFLRQDOHV��$VLPLVPR��VXV�IXQFLRQHV�\�REMHWLYRV�VH�KDQ�
SODQWHDGR�\�UHSODQWHDGR�SDUD�DWHQGHU�ODV�FDGD�YH]�P£V�KHWHURJ«QHDV�QHFH�
VLGDGHV�GH�OD�VRFLHGDG��

8QR�GH�ORV�WHPDV�TXH�KD�KHFKR�HFR�GH�HVWH�FRQWLQXR�DQGDU�GH�ORV�
µUJDQRV�FRQVWLWX\HQWHV�HV�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�KXPDQRV��<�HV�
TXH�DXQTXH�\D�KD�WUDQVFXUULGR�DOJ¼Q�WLHPSR�GHVGH�OD�'HFODUDFLµQ�GH�ORV�
'HUHFKRV�GHO�+RPEUH�\�GHO�&LXGDGDQR�HQ�)UDQFLD��ORV�(VWDGRV�FRQWLQ¼DQ�

ܑ� (Q�RFDVLRQHV��VLQ�GXGD��HOف�FXHUSR�FRQVWLWXFLRQDOق�UHFKD]DU¯D�WDOHV�WUDVSODQWHV��DXQ�\�FXDQGR�
H[LVWD�XQDف�FRPSDWLELOLGDG�JHQ«WLFDق�HQWUH�DTXHO�\�OD�UHIRUPD�WUDVSODQWDGD��&��5REHUWR�
*DUJDUHOOD�� �ƎHUWRV,ف \� UHFKD]RV��5DGLFDOLVPR�SRO¯WLFR� \� WUDVSODQWHV� FRQVWLWXFLRQDOHV� HQ�
$P«ULFDق��FRQVXOWDGR�HQ�KWWS���ZZZ�ODZ�\DOH�HGX�GRFXPHQWV�SGI�VHOD�5REHUWR*DUJDUH�
OODBB6SDQLVKB�SGI��SRU�¼OWLPD�RFDVLµQ�HO����GH�HQHUR�GHܜ����
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DFWXDOL]DQGR�VXV�HVWUDWHJLDV�SDUD�OOHYDU�D�FDER�XQD�GHIHQVD�P£V�HIHFWLYD�
HQ�FRQWUD�GH� ODV�YLRODFLRQHV�TXH� ODV�SHUVRQDV�SDGHFHQ�HQ�VXV�GHUHFKRV�
IXQGDPHQWDOHV��'H�HVH�PRGR��ODV�FRQVWLWXFLRQHV�GHO�PXQGR�KDQ�VHUYLGR�
DO�HQVD\R�GH�OD�LPSOHPHQWDFLµQ�GH�UHIRUPDV�HVWUXFWXUDOHV�HQ�ODV�TXH�VH�
DJUHJDQ�QXHYRV�GHUHFKRV�DO�FDW£ORJR�GH�ORV�\D�H[LVWHQWHV��\�VH�FRQVDJUDQ�
QRYHGRVDV�KHUUDPLHQWDV�SURFHVDOHV�SDUD�JDUDQWL]DU�VX�SURWHFFLµQ��

(Q�HO�SUHVHQWH�WUDEDMR�VH�DQDOL]DU£�FX£O�KD�VLGR�HO�UXPER�VHJXLGR�SRU�
HO�(VWDGR�PH[LFDQR�HQ�HVWH�LPSRUWDQWH�UXEUR��3RU�FXHVWLRQHV�GH�HVSDFLR��
VH�RPLWLU£�UHDOL]DU�XQ�HQVD\R�GH�OD�KLVWRULD�GH�ORV�GHUHFKRV�KXPDQRV�HQ�
OD�&RQVWLWXFLµQ�PH[LFDQD��\�VH�FHQWUDU£�OD�DWHQFLµQ�HQ�OD�UHIRUPD�FRQV�
WLWXFLRQDO�HQ�OD�PDWHULD�OOHYDGD�D�FDER�HQ�MXQLR�GH�������DV¯�FRPR�HQ�ORV�
PHGLRV�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�UHODFLRQDGRV�FRQ�OD�SURWHFFLµQ�GH�
ORV�GHUHFKRV�KXPDQRV�HQ�0«[LFR��6L�ELHQ�FRQ�HVWD�DSXHVWD�PHWRGROµJLFD�
VH�SRQH�OD�DWHQFLµQ�HQ�XQ�£PELWR�VXPDPHQWH�IRFDOL]DGR��PL�LQWHQFLµQ�HV�
WUDHU�D�FRODFLµQ�DOJXQRV�GH�ORV�WHPDV�P£V�UHOHYDQWHV�GHO�FRQVWLWXFLRQDOLV�
PR�DFWXDO�HQ�XQ�EUHYH�FDVH�VWXG\��GRWDQGR�GH�FRQFUHFLµQ�DOJXQDV�GH�ODV�
GLVFXVLRQHV�WHµULFDV�DEVWUDFWDV�HVER]DGDV�HQ�HO�GHUHFKR�FRQVWLWXFLRQDOLGDG�
GH�KR\�HQ�G¯D��

II.  Los derechos humanos en la Constitución mexicana

/DV�UHIRUPDV�HQ�PDWHULD�GH� MXLFLR�GH�DPSDUR�\�GHUHFKRV�KXPDQRV�
OOHYDGDV�D�FDER�ORV�G¯DV���\����GH�MXQLR�GH�������KDQ�PDUFDGR�XQ�KLWR�HQ�
HO�JDUDQWLVPR�FRQVWLWXFLRQDO�PH[LFDQR��5HHMDQ�OD�DGRSFLµQ�TXH�UHDOL]D�
HO�(VWDGR�PH[LFDQR�GH�XQ�GLVFXUVR�JOREDO�TXH�VH�KD�LGR�JHVWDQGR�GHVGH�
OD�VHJXQGD�PLWDG�GHO�VLJOR���\�TXH�KDFH�XQ�HFR�SDUWLFXODU�HQ�HO�FRQWH[WR�
ODWLQRDPHULFDQR��

/DV�UHIRUPDV�FRQVLVWLHURQ�HQ�OD�PRGLFDFLµQ�DO�WH[WR�GH�ORV�DUW¯FXORV����
��������������������������������������������������\�����GH�OD�&RQVWLWXFLµQ�
1DFLRQDO���(Q�OD�SDUWH�TXH�LPSRUWD�HQ�OD�HODERUDFLµQ�GHO�SUHVHQWH�WUDEDMR��
VH�HQIRFDU£�OD�DWHQFLµQ�HQ�ORV�DUW¯FXORV�������������\�����FRQVWLWXFLRQDOHV�

(Q�SULPHU�W«UPLQR� OODPD�OD�DWHQFLµQ�OD�VXVWLWXFLµQ�GH� OD�H[SUHVLµQ�
�RPR�KDQ�H[SUHVDGR&��قGHUHFKRV�KXPDQRVف��SRU�OD�GHقJDUDQW¯DV�LQGLYLGXDOHVف

�ܒ 3DUD�DSUHFLDU�OD�WRWDOLGDG�GH�ODV�PRGLFDFLRQHV�UHDOL]DGDV�FRQV¼OWHVH�OD�S£JLQD�KWWS���ZZZܑ
VFMQ�JRE�P[�UHG�FRQVWLWXFLRQ���HQ�OD�TXH�DSDUHFH�LQFOXVR�XQ�LOXVWUDWLYR�FXDGUR�FRPSDUDWLYR��
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0LJXHO�&DUERQHOO�\�3HGUR�6DOD]DU��HO�FDPELR�QR�HV�PHUDPHQWH�FRVP«WLFR���
REHGHFH�HQ�FDPELR�D�OD�DGRSFLµQ�GH�XQD�H[SUHVLµQ�GLVFXUVLYD�GRWDGD�GH�
XQD�FDUJD�SRO¯WLFD�VXPDPHQWH�HVSHF¯FD��

3RU�XQD�SDUWH��VH�KDFH�HFR�GH�XQ�GLVFXUVR�LQWHUQDFLRQDO�GH�FRUWH�QH�
RLXVQDWXUDOLVWD�FRQ�HO�TXH�VH�DEDQGRQD�HO�SRVLWLYLVPR�TXH�SRU�FDVL�FLHQ�
D³RV�FDUDFWHUL]µ�D� OD�&RQVWLWXFLµQ�GH�������UHFRQRFLHQGR�XQD�UHODFLµQ�
HQWUH�GHUHFKR�\�PRUDO� FDUDFWHU¯VWLFD�GH� ORV� IXQGDPHQWRV� WHµULFRV�GH� OD�
FRUULHQWH�QHRFRQVWLWXFLRQDOLVWD��1R�SDVD�GHVDSHUFLELGR�TXH� HQ� HO� WH[WR�
SUHYLR�D�OD�DQWHULRU��HUD�OD�SURSLD�&RQVWLWXFLµQ�OD�TXHف�RWRUJDEDق�ODV�JD�
UDQW¯DV�FRQIHULGDV�D�WRGRV�ORV�LQGLYLGXRV��PLHQWUDV�TXH�HQ�HO�WH[WR�DFWXDO��
WRGDV�ODV�SHUVRQDV�JR]DU£Q�GH�ORV�GHUHFKRV�KXPDQRVف�UHFRQRFLGRVق�SRU�OD�
/H\�)XQGDPHQWDO���

$�VX�YH]��HO�FDPELR�GH�DFHSFLµQ�SDUHFH�WHQHU�XQ�SURIXQGR�VHQWLGR�HQ�
PDWHULD�GH�SRO¯WLFD�LQWHUQDFLRQDO��/D�H[SUHVLµQف�GHUHFKRV�KXPDQRVق�KD�
VLGR�OD�XWLOL]DGD�SRU�OD�FRPXQLGDG�LQWHUQDFLRQDO�GHVGH�OD�GHFODUDFLµQ�GH�
�����DGRSWDGD�SRU�OD�$VDPEOHD�*HQHUDO�GH�ODV�1DFLRQHV�8QLGDV��\�SURGXFH�
XQ�HIHFWR�GH�KRPRORJDFLµQ�GH�H[SUHVLRQHV�OLQJ¾¯VWLFDV�FDVWHOODQDV�WDOHV�
FRPRف�GHUHFKRV�IXQGDPHQWDOHVق�Rف�GHUHFKRV�QDWXUDOHVق��FRQ�ODV�TXH�VH�
SUHWHQGH�DSUHKHQGHU�HO�VHQWLGR�GH�DTXHOODV�SUHUURJDWLYDV�HVSHFLDOHV�LQKH�
UHQWHV�D�OD�SHUVRQD�KXPDQD�SHU�VH���6LQ�HPEDUJR��P£V�DOO£�GH�XQ�GHEDWH�
FRQFHSWXDO��OD�KRPRORJDFLµQ�GHO�FRQFHSWR�\�VX�UHSURGXFFLµQ�HQ�WRGRV�\�
FDGD�XQR�GH�ORV�LQVWUXPHQWRV�LQWHUQDFLRQDOHV�HQ�OD�PDWHULD��H�LQFOXVR�HQ�OD�
RUJDQL]DFLµQ�DGPLQLVWUDWLYD�GH�ORV�RUJDQLVPRV�LQWHUQDFLRQDOHV�GH�GHUHFKRV�

�ܓ 0LJXHO�&DUERQHOO�6£QFKH]�\�3HGUR�6DOD]DU�8JDUWH��&RRUGV�����/D�UHIRUPD�FRQVWLWXFLRQDO�
GH�GHUHFKRV�KXPDQRV��XQ�QXHYR�SDUDGLJPD��0«[LFR��8QLYHUVLGDG�1DFLRQDO�$XWµQRPD�GH�
0«[LFR��������S��;�

�ܔ +«FWRU�)L[�=DPXGLRف��/DV�UHIRUPDV�FRQVWLWXFLRQDOHV�PH[LFDQDV�GH�MXQLR�GH������\�VXV�
HIHFWRV�HQ�HO�VLVWHPD�LQWHUDPHULFDQR�GH�GHUHFKRV�KXPDQRVق��HQ�0DQXHO�*RQ]£OH]�2URSH�
]D�\�(GXDUGR�)HUUHU�0DF�*UHJRU��&RRUGV����(O�MXLFLR�GH�DPSDUR��$�����D³RV�GH�OD�SULPHU�
VHQWHQFLD��WRPR�,��0«[LFR��8QLYHUVLGDG�1DFLRQDO�$XWµQRPD�GH�0«[LFR��������Sܗ�����

�ܕ /XLJL�)HUUDMROL��'HUHFKRV�\�JDUDQW¯DV�� OD� OH\�GHO�P£V�G«ELO��0DGULG��7URWWD��������S�������
�(O�UHVDOWDGR�SHUWHQHFH�DO�WH[WR�RULJLQDO���SRU�HMHPSOR��OODPD�D�WDOHV�SUHUURJDWLYDV�FRPR�
�GHUHFKRVف IXQGDPHQWDOHVق�� \� ODV� GHQH� FRPR� �WRGRVف DTXHOORV� GHUHFKRV� VXEMHWLYRV� TXH�
FRUUHVSRQGHQ�XQLYHUVDOPHQWH�Dؽ�WRGRVؾ�ORV�VHUHV�KXPDQRV�HQ�FXDQWR�GRWDGRV�GHO�VWDWXV�GH�
SHUVRQDV��GH�FLXGDGDQRV�R�SHUVRQDV�FRQ�FDSDFLGDG�GH�REUDU��HQWHQGLHQGR�SRU� �GHUHFKRؽ
VXEMHWLYRؾ�FXDOTXLHU�H[SHFWDWLYD�SRVLWLYD��GH�SUHVWDFLRQHV��R�QHJDWLYD��GH�QR�VXLU�OHVLRQHV��
DGVFULWD�D�XQ�VXMHWR�SRU�XQD�QRUPD�MXU¯GLFD��\�SRU�VWDWXV�OD�FRQGLFLµQ�GH�XQ�VXMHWR��SUHYLVWD�
DVLPLVPR�SRU�XQD�QRUPD�MXU¯GLFD�SRVLWLYD��FRPR�SUHVXSXHVWR�GH�VX� LGRQHLGDG�SDUD�VHU�
WLWXODU�GH�VLWXDFLRQHV�MXU¯GLFDV�\�R�DXWRU�GH�ORV�DFWRV�TXH�VRQ�HMHUFLFLR�GH�HVWDVق�
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KXPDQRV��SURGXFH�HO�HIHFWR�GH�YLQFXODU�LQGLVROXEOHPHQWH�GLFKD�H[SUHVLµQ�
FRQ�HO�£PELWR�SRO¯WLFR�HQ�HO�TXH�OD�PLVPD�HV�PRQHGD�FRUULHQWH��'H�HVH�
PRGR��WDO�FRPR�UHODFLRQDPRV�OD�H[SUHVLµQ�JRDO�FRQ�HO�I¼WERO��YLQFXODPRV�
OD�GHف�GHUHFKRV�KXPDQRVق�FRQ�OD�2UJDQL]DFLµQ�GH�ODV�1DFLRQHV�8QLGDV��
OD�&RPLVLµQ�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��HWF��3RU�HOOR��HQ�XQD�
OHFWXUD�HQWUHO¯QHDV�VH�DGYLHUWH�TXH�HO�(VWDGR�PH[LFDQR��DO�KDEHU�VXVWLWXLGR�
OD�H[SUHVLµQف�JDUDQW¯DV�LQGLYLGXDOHVق�SRU�OD�GHف�GHUHFKRV�KXPDQRVق��ODQ]D�
XQ�PHQVDMH�D�OD�FRPXQLGDG�LQWHUQDFLRQDO�GH�FRPSURPLVR�HQ�OD�GHIHQVD�\�
SURPRFLµQ�GH�OR�TXH�HVWD�¼OWLPD�GHQH�FRPR�WDOHV���

2WUR�VLJQR�TXH�SHUPLWH�DSUHFLDU�FRQ�FODULGDG�TXH�HO�FRQVWLWX\HQWH�
SHUPDQHQWH� KD� FHQWUDGR� OD�PLUDGD� HQ� OD� FRPXQLGDG� LQWHUQDFLRQDO� DO�
OOHYDU�D�FDER�OD�UHIRUPD�GH�������HV�OD�DPSOLDFLµQ�GH�ORV�GHUHFKRV�FX\D�
SURWHFFLµQ�KDEU£�GH�JDUDQWL]DU�HO�(VWDGR�PH[LFDQR��GRQGH�DGHP£V�GH�ORV�
HVWDEOHFLGRV�HQ�HO�SURSLR�WH[WR�GH�OD�&RQVWLWXFLµQ��VH�DJUHJDQ�ORV�GH�ORV�
WUDWDGRV� LQWHUQDFLRQDOHV�GH� ORV�TXH�HO�(VWDGR�PH[LFDQR�VHD�SDUWH���'H�
HVH�PRGR��HO�FRQVWLWX\HQWH�GHULYDGR�VH�VXPD�D�OD�VHULH�GH�(VWDGRV�TXH�
KDQ� LQFOXLGR� HQ� VXV�%LOO� RI�5LJKWV�� D� ORV� LQVWUXPHQWRV� LQWHUQDFLRQDOHV�
HQ�PDWHULD�GH�GHUHFKRV�KXPDQRV�� WDOHV� FRPR�&RORPELD� \� VX� �EORTXHف
GH� FRQVWLWXFLRQDOLGDGق�� %UDVLO� FRQ� HO� ¼OWLPR� S£UUDIR� GH� VX� DUW¯FXOR� ��
FRQVWLWXFLRQDO��\�$UJHQWLQD�FRQ�HO�F«OHEUH�DUW¯FXOR�����LQFLVR�����GH�VX�
&RQVWLWXFLµQ�QDFLRQDO��HQWUH�RWURV��

'H�OR�DQWHULRU�SRGHPRV�DGYHUWLU�TXH�HO�FDW£ORJR�GH�GHUHFKRV�KXPDQRV�
UHFRQRFLGRV�SRU�HO�(VWDGR�PH[LFDQR�VH�FRPSRQH�GH�ORV�HVWDEOHFLGRV�HQ�HO�
SURSLR�WH[WR�GH�OD�&RQVWLWXFLµQ�QDFLRQDO��DV¯�FRPR�GH�ORV�HVWDEOHFLGRV�HQ�
OD�'HFODUDFLµQ�8QLYHUVDO�GH�ORV�'HUHFKRV�+XPDQRV��3DFWR�,QWHUQDFLRQDO�GH�
'HUHFKRV�&LYLOHV�\�3RO¯WLFRV��3DFWR�,QWHUQDFLRQDO�GH�'HUHFKRV�(FRQµPLFRV��
6RFLDOHV�\�&XOWXUDOHV��&RQYHQFLµQ�$PHULFDQD�VREUH�'HUHFKRV�+XPDQRV��
&RQYHQFLµQ�FRQWUD�OD�7RUWXUD�\�2WURV�7UDWRV�R�3HQDV�&UXHOHV��,QKXPDQRV�

�ܖ /D�UPD�GH�WUDWDGRV�GH�GHUHFKRV�KXPDQRV�QR�QHFHVDULDPHQWH�VXSRQH�OD�DGRSFLµQ�GH�WDOHV�
SUHUURJDWLYDV�SRU�PRWLYRV�«WLFRV�R�LGHDOHV��VLQR�TXH�WLHQHQ�TXH�YHU�HQ�OD�DGRSFLµQ�GH�ORV�
PLVPRV�FLUFXQVWDQFLDV�GH�FDU£FWHU�HPLQHQWHPHQWH�SRO¯WLFR��IXQGDGDV�HQ�PRWLYDFLRQHV�DX�
WRLQWHUHVDGDV�GH�DTXHOORV�(VWDGRV�TXH�VH�DFRJHQ�D�GLFKR�U«JLPHQ��&��$QGUHZ�0RUDYFVLN��
�7KH�2ULJLQV�RI�+XPDQ�5LJKWV�5HJLPHVف�'HPRFUDWLF�'HOHJDWLRQ�LQ�3RVWZDU�(XURSHق��HQ�
,QWHUQDWLRQDO�2UJDQL]DWLRQ��9RO������Q¼P�����������S�������

�ܗ $O�UHVSHFWR��HO�DUW¯FXOR��|�GH�OD�&RQVWLWXFLµQ�QDFLRQDO�HVWDEOHFH��Q�ORV�(VWDGRV�8QLGRV)ف�
0H[LFDQRV�� WRGDV� ODV� SHUVRQDV� JR]DU£Q� GH� ORV� GHUHFKRV� KXPDQRV� UHFRQRFLGRV� HQ� HVWD�
&RQVWLWXFLµQ�\�HQ�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�GH�ORV�TXH�HO�(VWDGR�PH[LFDQR�VHD�SDUWHًق��
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\�'HJUDGDQWHV��&RQYHQFLµQ�,QWHUDPHULFDQD�SDUD�3UHYHQLU�\�6DQFLRQDU�OD�
7RUWXUD��'HFODUDFLµQ�VREUH�OD�(OLPLQDFLµQ�GH�OD�'LVFULPLQDFLµQ�FRQWUD�
OD�0XMHU��&RQYHQFLµQ�,QWHUQDFLRQDO�VREUH�ORV�'HUHFKRV�GHO�1L³R��\�XQ�
ODUJR�HWF«WHUD�TXH�FRPSUHQGH�DGHP£V�FRQYHQLRV�LQWHUQDFLRQDOHV��SURWRFRORV�
DGLFLRQDOHV�\�IDFXOWDWLYRV��REVHUYDFLRQHV�JHQHUDOHV��UHFRPHQGDFLRQHV�\�VHQ�
WHQFLDV�GH�WULEXQDOHV�LQWHUQDFLRQDOHV��HQWUH�RWUDV��FRQ�HO�TXH�VLQ�SUREOHPD��
VH�OOHQDU¯DQ�ODV�O¯QHDV�SUHYLVWDV�SDUD�HO�WHPD�TXH�QRV�RFXSD�����

$GHP£V�GH� OD�DPSOLDFLµQ�GHO�FDW£ORJR�GH�GHUHFKRV�KXPDQRV�UHFR�
QRFLGRV�SRU�HO�(VWDGR�PH[LFDQR��OD�UHIRUPD�D�VX�YH]�HVWDEOHFH�GLUHFWULFHV�
\�FULWHULRV�LQWHUSUHWDWLYRV�SDUD�TXH�ODV�DXWRULGDGHV�VH�JX¯HQ�HQ�DTXHOORV�
DVXQWRV�HQ�ORV�TXH�HVW«Q�LQPLVFXLGRV�ORV�GHUHFKRV�KXPDQRV�GH�ODV�SHUVR�
QDV��7DOHV�GLUHFWULFHV�\�FULWHULRV�VRQ��

D��� OD�LQWHUSUHWDFLµQ�FRQIRUPH�HQWUH�OD�&RQVWLWXFLµQ�\�ORV�WUDWDGRV�LQWHU�
QDFLRQDOHV��

E��� OD�DGRSFLµQ�GHO�SULQFLSLR�SUR�SHUVRQD��TXH�DSDUHFH�FRPR�ODف�JUHFR�
PH[LFDQL]DFLµQق�GH�OD�H[SUHVLµQ�ODWLQD�SUR�KRPLQH��

F��� OD�REOLJDFLµQ�GH�GDU�FXPSOLPLHQWR�D� ORV�GHUHFKRV�KXPDQRV�HQ� ORV�
QLYHOHV�GH�SURPRFLµQ��UHVSHWR��SURWHFFLµQ�\�JDUDQW¯D�GH�ORV�GHUHFKRV�
KXPDQRV��FRQ�OR�TXH�VH�DFRJH�OD�WHVLV�GH�9DQ�+R�UHVFDWDGD�SRU�&RXUWLV�
\�$EUDPRYLFK�DO�DQDOL]DU�OD�H[LJLELOLGDG�GH�ORV�GHUHFKRV�VRFLDOHV���

G��� OD�DGRSFLµQ�GH�ORV�SULQFLSLRV�GH�XQLYHUVDOLGDG��LQWHUGHSHQGHQFLD��LQ�
GLYLVLELOLGDG�\�SURJUHVLYLGDG��GHVDUUROODQGR�ORV�IXQGDPHQWRV�«WLFRV�GHO�
GLVFXUVR�KXPDQLVWD�HQ�HO�TXH�WLHQHQ�FDELGD�ORV�GHUHFKRV�KXPDQRV����

�ܘ &��*��+��-��9DQ�+RRI7ف��KH�/HJDO�1DWXUH�RI�(FRQRPLF��6RFLDO�DQG�&XOWXUDO�5LJKWV��
$�5HEXWDO�RI�6RPH�7UDGLFLRQDO�9LHZVق��HQ�3��$OVWRQ�\�.��7RPDVHYVNL��HGV����7KH�5LJKW�
WR�)RRG��8WUHFKW��0DUWLQXV�1õKR��3XEOLVKHUV��1HWKHUODQG�,QVWLWXWH�RI�+XPDQ�5LJKWV��
������S������DVLPLVPR�&��9LFWRU�$EUDPRYLFK�\�&KULVWLDQ�&RXUWLV��/RV�GHUHFKRV�VRFLDOHV�
FRPR�GHUHFKRV�H[LJLEOHV��0DGULG��7URWWD��������SSܐ������

�ܙ 3RU�VXSXHVWR��HVWH�KXPDQLVPR�HV�GH�FRUWH�FO£VLFR��PX\�GLVWLQWR�GH�RWURV�KXPDQLVPRV��
FRPR�HO�H[LVWHQFLDOLVWD�GH�6DUWUH��&��-HDQ�3DXO�6DUWUH��(O�H[LVWHQFLDOLVPR�HV�XQ�KXPDQLVPR��
%DUFHORQD��(GKDVD��������SS����������6LQ�HPEDUJR��QR�SRU�FRQGHFLUVH�FRQ�HVD�FODVH�GH�
KXPDQLVPR��HVWRV�SULQFLSLRV�IXQGDPHQWDOHV�UHHMDQ�XQ�SUH�MXLFLR�GHO�KRPEUH�WRWDOPHQWH�
DJRWDGR��OR�TXH�RFXSD�SDUWH�GH�OD�FU¯WLFD�GHO�OµVRIR�DQF«V��DXQTXH�VLQ�GXGD�VH�HQFXHQWUD�
OLPLWDGR��D�OD�YH]�TXH�KDELOLWDGR��DXQTXH�HVD�KDELOLWDFLµQ�SRGU¯D�RSHUDU�FRPR�O¯PLWH��SRU�ORV�
PLVPRV�GHVGH�TXH�OH�VRQ�UHFRQRFLGRV�HQ�RUGHQDPLHQWRV�SRVLWLYRV��HOOR�QR�QHFHVDULDPHQWH�
LPSOLFD�VX�SUH�GHWHUPLQDFLµQ�WRWDO�\�DEVROXWD��



517
La tutela de los derechos humanos por la jurisdicción constitucional

Dr. Eduardo Scherling Campos
Catedrático de la Universidad de las Américas de la ciudad de México

T
er

c
er

a 
jo

r
n

ad
a

��
�G
H�H

QH
UR
�G
H��

��
�

\�KDFLHQGR�HFR�GH�SULQFLSLRV�HVWDEOHFLGRV�HQ�ORV�LQVWUXPHQWRV�LQWHU�
QDFLRQDOHV�HQ�OD�PDWHULD���

&RPR�YHPRV��HO�FDW£ORJR�GH�GHUHFKRV�KXPDQRV�UHFRQRFLGRV�KD�VLGR�
DPSOLDGR�HQ�VXPD��6LQ�HPEDUJR��HOOR�GH�SRFR�VHUYLU¯D�VL�QR�H[LVWLHUDQ�
PHFDQLVPRV�SDUD�OD�GHIHQVD�\�SURWHFFLµQ�GH�WDOHV�SUHUURJDWLYDV��R�VL�ORV�
PLVPRV�UHVXOWDQ�LQHFDFHV�SDUD�GRWDU�D�WDOHV�GHUHFKRV�GH�YHUGDGHUD�HIHF�
WLYLGDG��(Q�HO�VLJXLHQWH�FDS¯WXOR�VH�UHDOL]DU£�XQ�DQ£OLVLV�GH�ORV�PHFDQLV�
PRV�SURFHVDOHV�SDUD�OD�GHIHQVD�\�SURWHFFLµQ�GH�ORV�GHUHFKRV�KXPDQRV�HQ�
0«[LFR��IRFDOL]DQGR�OD�DWHQFLµQ�HQ�ORV�TXH�D�VX�YH]�KDQ�VLGR�HVWDEOHFLGRV�
FRPR�PHGLRV�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��

III.  La protección de los derechos humanos y el control
  de constitucionalidad en México

/D� LGHD�GHO� FRQWURO�GH� FRQVWLWXFLRQDOLGDG� VXUJH� HQ� HO� F«OHEUH� IDOOR�
0DUEXU\�Y��0DGLVRQ�GLFWDGR�SRU�OD�&RUWH�0DUVKDOO��UHODFLRQ£QGRVH�HQ�XQ�
SULPHU�PRPHQWR�FRQ�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO�UHVSHFWR�GH�ODV�OH\HV�
GLFWDGDV�SRU�HO�SRGHU�HO�&RQJUHVR�FRPR�SRGHU�FRQVWLWXLGR��6LQ�HPEDUJR��
DXQ�\�FXDQGR�OD�SHUVSHFWLYD�GH�OD�&RQVWLWXFLµQ�FRPR�O¯PLWH�D�ODV�PD\R�
U¯DV�WRGDY¯D�HV�SDUWH�HVHQFLDO�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG����HVWH�KD�
WUDVFHQGLGR�HO�PHUR�DQ£OLVLV�GH�ORV�GLVSRVLWLYRV�OHJLVODWLYRV�RUGLQDULRV��\�
VH�H[WLHQGH�D�OD�UHYLVLµQ�GH�GLYHUVRV�DFWRV�GLFWDGRV�LQFOXVR�SRU�RWUDV�DX�
WRULGDGHV�HVWDWDOHV��ORV�FXDOHV�QR�SRGU£Q�VHU�FRQWDULRV�D�ODV�GLVSRVLFLRQHV�
HVWDEOHFLGDV�HQ�OD�&RQVWLWXFLµQ����

�ܚ (O�SULQFLSLR�GH�SURJUHVLYLGDG�SRU�HMHPSOR��HV�FRP¼QPHQWH�DVRFLDGR�D�GHUHFKRV�GH�VHJXQGD�
JHQHUDFLµQ��GHELGR�D�TXH�HO�PLVPR�VH�HQFXHQWUD�FRQVDJUDGR�HQ�HO�DUW¯FXOR�ܑ��GHO�3DFWR�
,QWHUQDFLRQDO�GH�'HUHFKRV�(FRQµPLFRV��6RFLDOHV�\�&XOWXUDOHV��HQ�HO�VLVWHPD�XQLYHUVDO�GH�
GHUHFKRV�KXPDQRV��DV¯�FRPR�HQ�HO�DUW¯FXOR����GHO�3DFWR�GH�6DQ�-RV«�GH�&RVWD�5LFD�HQ�OD�
PLVPD�PDWHULD�

�ܛ 9HU�VXSUD�QRWDܐ�
�ܜ $O�UHVSHFWR��HO�DUW¯FXOR�����GH� OD�&RQVWLWXFLµQ�QDFLRQDO�HVWDEOHFH���VWD�&RQVWLWXFLµQ)ف�

ODV�OH\HV�GHO�&RQJUHVR�GH�OD�8QLµQ�TXH�HPDQHQ�GH�HOOD�\�WRGRV�ORV�WUDWDGRV�TXH�HVW«Q�GH�
DFXHUGR�FRQ�OD�PLVPD��FHOHEUDGRV�\�TXH�VH�FHOHEUHQ�SRU�HO�SUHVLGHQWH�GH�OD�5HS¼EOLFD��FRQ�
DSUREDFLµQ�GHO�6HQDGR��VHU£Q�OD�/H\�6XSUHPD�GH�WRGD�OD�8QLµQ��/RV�MXHFHV�GH�FDGD�HVWDGR�
VH�DUUHJODU£Q�D�GLFKD�&RQVWLWXFLµQ��OH\HV�\�WUDWDGRV��D�SHVDU�GH�ODV�GLVSRVLFLRQHV�HQ�FRQWUDULR�
TXH�SXHGD�KDEHU�HQ�ODV�FRQVWLWXFLRQHV�R�OH\HV�GH�ORV�HVWDGRVق�
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3XHV�ELHQ��ORV�GHUHFKRV�KXPDQRV�IRUPDQ�SDUWH�GH�ODV�GLVSRVLFLRQHV�
TXH�VH�HQFXHQWUDQ�HQ�OD�&RQVWLWXFLµQ�QDFLRQDO��SRU�OR�TXH�VX�SURWHFFLµQ�
FRQOOHYD�DVLPLVPR�OD�GH�HVWD�¼OWLPD��6LQ�HPEDUJR��DO�WLHPSR�TXH�VXUJH�
OD�LGHD�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��LQGLVROXEOHPHQWH�YLQFXODGD�D�OD�
GH�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO��VH�DVLJQD�DO�3RGHU�-XGLFLDO��µUJDQR�TXH�
QR�HMHUFH�UHSUHVHQWDFLµQ�SRSXODU��OD�WDUHD�GH�VHU�HO�JXDUGL£Q�\�SURWHFWRU�
GH�OD�&RQVWLWXFLµQ��'H�OR�DQWHULRU�VH�DGYLHUWHQ�GRV�FXHVWLRQHV�IXQGDPHQ�
WDOHV��SULPHUD��OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�KXPDQRV�FRQOOHYD�DVLPLVPR�
OD�SURWHFFLµQ�GH�OD�&RQVWLWXFLµQ�QDFLRQDO��SRU�OR�TXH�VX�FXPSOLPLHQWR�
REHGHFH�XQD�FXHVWLµQ�GH�VXSUHPDF¯D�FRQVWLWXFLRQDO��VHJXQGD��VL�HO�µUJDQR�
IDFXOWDGR�SDUD�OOHYDU�D�FDER�HO�FRQWURO�GH�FRQVWLWXFLRQDO�HV�HO�3RGHU�-XGL�
FLDO��HVWH�KDEU£�GH�OOHYDU�D�FDER�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�KXPDQRV��
HQ�WDQWR�TXH�IRUPDQ�SDUWH�GH�OD�&RQVWLWXFLµQ��\�DO�SURWHJHUORV��VH�SURWHJH�
DVLPLVPR�OD�/H\�)XQGDPHQWDO����

(Q�0«[LFR��OD�&RQVWLWXFLµQ�HVWDEOHFH�GRV�PHGLRV�GH�FRQWURO�GH�FRQV�
WLWXFLRQDOLGDG�HQ� ORV�TXH�VH� OOHYD�D�FDER� OD�SURWHFFLµQ�GH� ORV�GHUHFKRV�
KXPDQRV�SRU�SDUWH�GHO�3RGHU�-XGLFLDO��HO�MXLFLR�GH�DPSDUR�\�OD�DFFLµQ�GH�
LQFRQVWLWXFLRQDOLGDG����

(O�SULPHUR��GH�DFXHUGR�FRQ�OR�HVWDEOHFLGR�HQ�HO�DUW¯FXOR�����FRQVWLWX�
FLRQDO�UHIRUPDGR��SURFHGH�FRQWUDف�DFWRV�X�RPLVLRQHV�GH�OD�DXWRULGDG��TXH�
YLROHQ�ORV�GHUHFKRV�KXPDQRV�UHFRQRFLGRV�\�ODV�JDUDQW¯DV�RWRUJDGDV�SDUD�VX�
SURWHFFLµQ�SRU�>OD@�&RQVWLWXFLµQ��DV¯�FRPR�SRU�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�
GH�ORV�TXH�HO�(VWDGR�PH[LFDQR�VHD�SDUWHً��6قX�VXEVWDQFLDFLµQ�VH�OOHYD�D�FDER�
SRU�ORV�WULEXQDOHV�GHO�3RGHU�-XGLFLDO�GH�OD�)HGHUDFLµQ��PLVPRV�TXH�LQWHJUDQ�
WRGD�XQD�MXULVGLFFLµQ�HQ�PDWHULD�GH�MXLFLRV�FRQVWLWXFLRQDOHV��SXHV�SDUWLFLSDQ�
GH�HOOD�GHVGH�ORV�MXHFHV�GH�GLVWULWR��KDVWD�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�GH�OD�
QDFLµQ��GHSHQGLHQGR�HO�FDVR�\�ODV�FRQGLFLRQHV�SURFHVDOHV�GHO�PLVPR��

(O� MXLFLR� GH� DPSDUR� VH� ULJH� SRU� ORV� SULQFLSLRV� HVWDEOHFLGRV� HQ� ORV�
DUW¯FXORV�����\�����GH�OD�&RQVWLWXFLµQ�QDFLRQDO��PLVPRV�TXH��FRPR�KH�

�ܝ $KRUD�ELHQ��HOOR�QR�H[FOX\H�TXH�DOJXQD�RWUD�DXWRULGDG�SXHGD�OOHYDU�D�FDER�OD�SURWHFFLµQ�GH�
ORV�GHUHFKRV�KXPDQRV�HVWDEOHFLGRV�HQ�OD�&RQVWLWXFLµQ��3RU�HMHPSOR��HQ�0«[LFR��DGHP£V�
GH�ORV�PHGLRV�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�HVWDEOHFLGRV�HQ�OD�/H\�6XSUHPD��H[LVWH�HO�
SURFHGLPLHQWR� DQWH� OD�&RPLVLµQ�1DFLRQDO�GH�'HUHFKRV�+XPDQRV�\� D� VXV� HTXLYDOHQWHV�
ORFDOHV��

�ܞ ([LVWHQ�RWURV�PHGLRV�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�WDOHV�FRPR�OD�FRQWURYHUVLD�FRQVWL�
WXFLRQDO��VLQ�HPEDUJR��VH�RPLWH�VX�DQ£OLVLV�GHELGR�D�VX�HVFDVD�UHODFLµQ�FRQ�OD�SURWHFFLµQ�
GH�ORV�GHUHFKRV�KXPDQRV��
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UHIHULGR�FRQ�DQWHULRULGDG��KDQ�VLGR�REMHWR�GH�OD�UHIRUPD�FRQVWLWXFLRQDO�GH�
������FRQ�OR�TXH�VH�PRGLFD�XQD�ODUJD�WUDGLFLµQ�GH�GRJP£WLFD�MXU¯GLFD�TXH�
GDWD�GHVGH�OD�SURPXOJDFLµQ�GH�OD�&RQVWLWXFLµQ�GH�������LQWHQWDQGR��FRPR�
VH�HVWDEOHFLµ�DQWHULRUPHQWH��DGHFXDU�HVWD�LQVWLWXFLµQ�D�ODV�QHFHVLGDGHV�GHO�
0«[LFR�GH�OD�DFWXDOLGDG�

$�FRQWLQXDFLµQ�VH�DQDOL]DU£Q�ORV�SULQFLSLRV�IXQGDPHQWDOHV�GHO�MXLFLR�
GH�DPSDUR�HQ�UHODFLµQ�FRQ�ODV�UHIRUPDV�FRQVWLWXFLRQDO�REMHWR�GHO�SUHVHQWH�
WUDEDMR�

A)  El principio de instancia de parte y la existencia de un agravio 
personal y directo

/D�DFFLµQ�,�GHO�DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ�QDFLRQDO�SUHYLR�D�
OD�UHIRUPD�HVWDEOHF¯D�TXHف�>H@O� MXLFLR�GH�DPSDUR�VH�VHJXLU>¯D@� VLHPSUH�D�
LQVWDQFLD�GH�SDUWH�DJUDYLDGDق����/D�FODULGDG�GHO�HQXQFLDGR�SHUPLWH�GHGXFLU�
I£FLOPHQWH�VXV�SULQFLSDOHV�UHSHUFXVLRQHV��(Q�SULPHU�OXJDU��HO�FRQVWLWX\HQWH�
SUHWHQGH�TXH�HO�MXLFLR�VHD�LQLFLDGR�PHGLDQWH�OD�GHPDQGD�TXH�LQWHUSRQJD�
DOJ¼Q�LQGLYLGXR����OXHJR��VLQ�H[LVWLU�XQ�UHFODPR�IRUPDO�UHDOL]DGR�SRU�DTXHO�
D�TXLHQ�KXELHUH�DIHFWDGR�HO�DFWR�GH�DXWRULGDG�FRQVLGHUDGR�LQFRQVWLWXFLRQDO��
HO�SURFHGLPLHQWR�QR�SRGU¯D�VHU�LQLFLDGR��/R�DQWHULRU�WLHQH�XQD�LPSRUWDQWH�
UHODFLµQ�FRQ�HO�SULQFLSLR�GH�GLYLVLµQ�GH�SRGHUHV�HVWDEOHFLGR�HQ�ORV�DUW¯FXORV�
���\����GH�OD�&RQVWLWXFLµQ�1DFLRQDO�\�SUHWHQGH�TXH�HO�HMHUFLFLR�FRQWUD�
PD\RULWDULR�TXH�LPSOLFD�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��VH�UHDOLFH�DQWH�
OD�SUHVHQFLD�GH�FDVRV�FRQFUHWRV��SRU�OR�PHQRV�HQ�PDWHULD�GH�DPSDUR���\�
¼QLFDPHQWH�DQWH�DIHFWDFLRQHV�UHDOHV��SDOSDEOHV��HQ�VXV�JDUDQW¯DV�LQGLYLGXDOHV�
�YROYHU«�VREUH�HVWH�WHPD�DO�DQDOL]DU�OD�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�FRPR�
PHGLR�SDUD�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�KXPDQRV���

$VLPLVPR��OR�DQWHULRU�HVWDED�SURIXQGDPHQWH�YLQFXODGR�FRQ�XQD�YLVLµQ�
GH�ORV�GHUHFKRV�KXPDQRV�GH�FRUWH�OLEHUDO�HQ�OD�TXH�ORV�PLVPRV�DSDUHF¯DQ�
DWULEXLGRV�GH�OD�PLVPD�PDQHUD�D�WRGRV�ORV�LQGLYLGXRV��TXLHQHV�JR]DEDQ�
GH�ORV�PLVPRV�HQ�IRUPD�DXWµQRPD�H�LQGHSHQGLHQWH��1R�GHEH�H[WUD³DUQRV�
OR�DQWHULRU��GHELGR�D�TXH�HO�MXLFLR�GH�DPSDUR�DSDUHFH�UHJODGR�SRU�SULPHUD�

�ܟ (O�UHVDOWDGR�PH�SHUWHQHFH��
�ܠ $O�HIHFWR��KD\�TXH�UHFRUGDU�TXH�HO�DQWHULRU�DUW¯FXOR��|�&RQVWLWXFLRQDO�H[WHQG¯D�OD�SURWHF�

FLµQ�GH�ODV�JDUDQW¯DV�LQGLYLGXDOHV�D�WRGRف�LQGLYLGXRق��OR�TXH�IXH�PRGLFDGR�GHVSX«V�GH�OD�
UHIRUPD�FRQVWLWXFLRQDO�GH�������HQ�OD�TXH�OD�SURWHFFLµQ�HV�FRQIHULGD�D�WRGDف�SHUVRQDق��
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RFDVLµQ�HQ�OD�&RQVWLWXFLµQ�GH�������OD�TXH�VLUYLµ�GH�HVWDQGDUWH�SRO¯WLFR�GHO�
DOD�OLEHUDO�HQ�OD�OXFKD�HQWUH�OLEHUDOHV�\�FRQVHUYDGRUHV�GHVDUUROODGD�GXUDQWH�
HO�JRELHUQR�GHO�SUHVLGHQWH�%HQLWR�-X£UH]��

/D�UHIRUPD�FRQVWLWXFLRQDO�PRGLFD�HQ�SDUWH�HVD�WUDGLFLµQ��TXH�LQFOXVR�
ORJUµ�UHVLVWLU�ORV�HPEDWHV�GH�OD�5HYROXFLµQ�GH�����6L�ELHQ�SHUPDQHFLµ�HOܙ
SULQFLSLR�GH�LQVWDQFLD�GH�SDUWH��VH�SUHFLVD�TXH�VH�FRQVLGHUDU£�FRPR�SDUWH�
DJUDYLDGDًف�TXLHQ�DGXFH�VHU�WLWXODU�GH�XQ�GHUHFKR�R�GH�XQ�LQWHU«V�OHJ¯WLPR�
LQGLYLGXDO�R�FROHFWLYR��VLHPSUH�TXH��ً��VH�DIHFWH�VX�HVIHUD�MXU¯GLFD�GH�PD�
QHUD�GLUHFWD�R�HQ�YLUWXG�GH�VX�HVSHFLDO�VLWXDFLµQ�HQWH�DO�RUGHQ�MXU¯GLFRق��
&RQ�OR�DQWHULRU��DXQTXH�DXQ�DSDUHFH�QHFHVDULR�TXH�HO�MXLFLR�GH�DPSDUR�
LQLFLH�PHGLDQWH� HO� UHFODPR�TXH� UHDOLFH� XQ� DJUDYLDGR�� \� TXH� H[LVWD� XQD�
DIHFWDFLµQ�D�VX�HVIHUD�MXU¯GLFD��VH�UHFRQRFH�TXH�SXHGH�GDUVH�HO�FDVR�GH�TXH�
HOOD�QR�VH�DFWXDOLFH�HQ�IRUPD�GLUHFWD��VLQR�TXH�OD�PLVPD�VHD�FRQVHFXHQFLD�
GH�XQD�YLRODFLµQ�FRPHWLGD�HQ�FRQWUD�GH�XQD�SHUVRQD�GLVWLQWD��HQ�OD�TXH�VH�
PDQWHQJD�XQD�UHODFLµQ�FDXVDO�FRP¼Q�HQWUH�DPEDV�YLRODFLRQHV�GH�GHUHFKRV����

%��� 3ULQFLSLR�GH�GHΘQLWLYLGDG�GHO�DFWR�UHFODPDGR

(VWH�SULQFLSLR�VH�UHHUH�D�TXH�GHELGR�D�TXH�HO�MXLFLR�GH�DPSDUR�VHU£�
XQ�PHGLR�H[WUDRUGLQDULR�GH�GHIHQVD����VROR�KD�GH�SURFHGHU�HQ�FRQWUD�GH�
UHVROXFLRQHV�TXH�SRQJDQ�Q�DO� MXLFLR�UHVSHFWR�GH� ODV�FXDOHV�QR�H[LVWDQ�
UHFXUVRV�RUGLQDULRV��R�FXDQGR�DTXHOODV�FDXVHQ�DJUDYLR�QR�UHSDUDEOH�PH�
GLDQWH�UHFXUVR�OHJDO�DOJXQR��R�GH�H[LVWLU�HVWH��HO�PLVPR�SUHYHD�PD\RUHV�
UHTXLVLWRV�TXH�OD�OH\�GH�DPSDUR�SDUD�OD�SURFHGHQFLD�GH�OD�VXVSHQVLµQ�GHO�
DFWR�UHFODPDGR����
�ܡ 9«DVH�DO�UHVSHFWR�6HUJLR�*DUF¯D�5DP¯UH]��7HPDV�GH�OD�MXULVSUXGHQFLD�LQWHUDPHULFDQD�VREUH�

GHUHFKRV�KXPDQRV��9RWRV�SDUWLFXODUHV��3XHEOD��0«[LFR��,QVWLWXWR�7HFQROµJLFR�\�GH�(VWXGLRV�
6XSHULRUHV�GH�2FFLGHQWH��8QLYHUVLGDG�GH�*XDQDMXDWR��8QLYHUVLGDG�,EHURDPHULFDQD�$�&���
8QLYHUVLGDG�,EHURDPHULFDQD�������Sܣ����

�ܢ (UQHVWR�0DUW¯QH]�$QGUHX�� �RV/ف SULQFLSLRV� IXQGDPHQWDOHV� GHO� MXLFLR� GH� DPSDUR��8QD�
YLVLµQ�KDFLD�HO�IXWXURق��HQ�*RQ]£OH]�2URSH]D�\�)HUUHU�0DF�*UHJRU��&RRUGV����(O�MXLFLR�GH�
DPSDUR���S�������

�ܣ $O�UHVSHFWR��HO�WH[WR�GHO�DUW¯FXOR�����SUHYLR�D�OD�UHIRUPD�HVWDEOHF¯D�OR�VLJXLHQWH��7RGDV�ODVف�
FRQWURYHUVLDV�GH�TXH�KDEOD�HO�DUW¯FXOR�����VH�VXMHWDU£Q�D�ORV�SURFHGLPLHQWRV�\�IRUPDV�GHO�
RUGHQ�MXU¯GLFR�TXH�GHWHUPLQH�OD�OH\��GH�DFXHUGR�D�ODV�EDVHV�VLJXLHQWHV���ً���,,,��&XDQGR�
VH�UHFODPHQ�DFWRV�GH�WULEXQDOHV�MXGLFLDOHV��DGPLQLVWUDWLYRV�R�GHO�WUDEDMR��HO�DPSDUR�VROR�
SURFHGHU£�HQ�ORV�FDVRV�VLJXLHQWHV��D��&RQWUD�VHQWHQFLDV�GHQLWLYDV�R�ODXGRV�\�UHVROXFLRQHV�
TXH�SRQJDQ�Q�DO�MXLFLR��UHVSHFWR�GH�ODV�FXDOHV�QR�SURFHGD�QLQJ¼Q�UHFXUVR�RUGLQDULR�SRU�
HO�TXH�SXHGDQ�VHU�PRGLFDGRV�R�UHIRUPDGRV��\D�VHD�TXH�OD�YLRODFLµQ�VH�FRPHWD�HQ�HOORV�R�
TXH��FRPHWLGD�GXUDQWH�HO�SURFHGLPLHQWR��DIHFWH�D�ODV�GHIHQVDV�GHO�TXHMRVR��WUDVFHQGLHQGR�
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(Q�HVWH�FDVR��OD�UHIRUPD�QR�KL]R�VLQR�HVFODUHFHU�HO�FULWHULR�SURFHVDO�
VXVWHQWDGR�FRQ�SRVWHULRULGDG�D�OD�PLVPD��LQVHUWDQGR�HQ�HO�WH[WR�GHO�LQFLVR�
D��GH�OD�DFFLµQ�,,,�GHO�DUW¯FXOR�����FRQVWLWXFLRQDO��TXHف�GHEHU£Q�DJRWDUVH�
SUHYLDPHQWH�ORV�UHFXUVRV�RUGLQDULRV�TXH�VH�HVWDEOH]FDQ�HQ�OD�OH\�GH�OD�PD�
WHULD��GH�TXH�VH�WUDWH���SRU�YLUWXG�GH�ORV�FXDOHV�DTXHOODV��ً��UHVROXFLRQHV��
SXHGDQ�VHU�PRGLFDG>DV@�R�UHYRFDG>DV@ق�

'H�HVH�PRGR�HO�FRQVWLWX\HQWH�UHLWHUD�TXH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��
LQFOXVR�SDUD�OD�GHIHQVD�GH�ORV�GHUHFKRV�KXPDQRV��KD�GH�VHU�H[FHSFLRQDO�

C)  Principio de estricto derecho

(VWH�SULQFLSLR�FRQVLVWH�HQ�TXH�HO�MX]JDGRU�GHEHU£�OLPLWDU�VX�HVWXGLR�D�
ORV�FRQFHSWRV�GH�YLRODFLµQ�H[SXHVWRV�SRU�OD�SDUWH�DIHFWDGD�HQ�VXV�GHUHFKRV��\�
VL�VH�WUDWD�GH�XQ�UHFXUVR�SURFHVDO��ORV�FRQWHQLGRV�HQ�HO�HVFULWR�GH�DJUDYLRV���

(O�PLVPR�WLHQH�FRPR�H[FHSFLµQ��OD�VXSOHQFLD�GH�OD�TXHMD�HVWDEOHFLGD�
HQ�OD�DFFLµQ�,,�GHO�DUW¯FXOR�����FRQVWLWXFLRQDO��\�FRQVLVWH�HQ�HO�HMHUFLFLR�
TXH�GHEH�UHDOL]DU�HO�MX]JDGRU��PHGLDQWH�HO�FXDO�KDEU£�GH�VXEVDQDU�ODV�GH�
FLHQFLDV�HQ�TXH�LQFXUUD�HO�DJUDYLDGR�DO�UHDOL]DU�VX�GHPDQGD����(VWD�RSHUD�
HQ�ORV�VLJXLHQWHV�FDVRV��

D��� (Q�FXDOTXLHU�PDWHULD�HQ�DFWRV�TXH�VH� IXQGHQ�HQ� OH\HV�SUHYLDPHQWH�
GHFODUDGDV�LQFRQVWLWXFLRQDOHV�SRU�OD�MXULVSUXGHQFLD�GH�OD�&RUWH��

E��� HQ�PDWHULD�SHQDO�UHVSHFWR�GHO�UHR��
F��� HQ�PDWHULD�DJUDULD�SRU�FXDQWR�KDFH�D�ORV�GHUHFKRV�GH�FDPSHVLQRV�\�

FRPXQHURV��

DO�UHVXOWDGR�GHO�IDOOR��VLHPSUH�TXH�HQ�PDWHULD�FLYLO�KD\D�VLGR�LPSXJQDGD�OD�YLRODFLµQ�HQ�HO�
FXUVR�GHO�SURFHGLPLHQWR�PHGLDQWH�HO�UHFXUVR�RUGLQDULR�HVWDEOHFLGR�SRU�OD�OH\�H�LQYRFDGD�
FRPR�DJUDYLR�HQ�OD�VHJXQGD�LQVWDQFLD��VL�VH�FRPHWLµ�HQ�OD�SULPHUD��(VWRV�UHTXLVLWRV�QR�VHU£Q�
H[LJLEOHV�HQ�HO�DPSDUR�FRQWUD�VHQWHQFLDV�GLFWDGDV�HQ�FRQWURYHUVLDV�VREUH�DFFLRQHV�GHO�HVWDGR�
FLYLO�R�TXH�DIHFWHQ�DO�RUGHQ�\�D�OD�HVWDELOLGDG�GH�OD�IDPLOLD���ً��,9��(Q�PDWHULD�DGPLQLVWUDWLYD��
HO�DPSDUR�SURFHGH��DGHP£V��FRQWUD�UHVROXFLRQHV�TXH�FDXVHQ�DJUDYLR�QR�UHSDUDEOH�PHGLDQWH�
DOJ¼Q�UHFXUVR��MXLFLR�R�PHGLR�GH�GHIHQVD�OHJDO��1R�VHU£�QHFHVDULR�DJRWDUORV�FXDQGR�OD�OH\�
TXH�ORV�HVWDEOH]FD�H[õD��SDUD�RWRUJDU�OD�VXVSHQVLµQ�GHO�DFWR�UHFODPDGR��PD\RUHV�UHTXLVLWRV�
TXH�ORV�TXH�OD�/H\�5HJODPHQWDULD�GHO�-XLFLR�GH�$PSDUR�UHTXLHUD�FRPR�FRQGLFLµQ�SDUD�
GHFUHWDU�HVD�VXVSHQVLµQ�

�ܐ� 0DUW¯QH]�$QGUHXف��/RV�SULQFLSLRVًق��S�����ܕ
�ܑ� +«FWRU�)L[�=DPXGLR6ف��¯QWHVLV�GHO�GHUHFKR�GH�DPSDURق��HQ�'DQLHO�0RUHQR��HW��DO���3DQR�

UDPD�GHO�GHUHFKR�PH[LFDQR��WRPR�,��0«[LFR��8QLYHUVLGDG�1DFLRQDO�$XWµQRPD�GH�0«[LFR��
������Sܕ����
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G��� HQ�PDWHULD�ODERUDO�HQ�UHODFLµQ�FRQ�ORV�GHUHFKRV�GH�ORV�WUDEDMDGRUHV��
H��� D�IDYRU�GH�ORV�PHQRUHV�GH�HGDG�R�LQFDSDFHV��\�
I ��� HQ�RWUDV�PDWHULDV��FXDQGR�VH�DGYLHUWD�TXH�HO�DJUDYLDGR�KD�SDGHFLGR�XQD�

YLRODFLµQ�PDQLHVWD�GH�OH\�TXH�OR�GHMDUD�VLQ�GHIHQVD��

$KRUD�ELHQ��QL�HO�SULQFLSLR�GH�HVWULFWR�GHUHFKR�QL�OD�H[FHSFLµQ�OODPDGD�
VXSOHQFLD�GH�OD�TXHMD�VXLHURQ�PRGLFDFLRQHV�VLJQLFDWLYDV�FRQ�OD�UHIRUPD�
FRQVWLWXFLRQDO�GH�MXQLR�GHܚ����(Q�SULPHU�W«UPLQR�UHGXFLU�ORV�FDVRV�GH�
VXSOHQFLD�VHU¯D�LQFRQVLVWHQWH�FRQ�OD�GRFWULQD�VRVWHQLGD�SRU�ORV�RUJDQLV�
PRV�LQWHUQDFLRQDOHV�HQ�PDWHULD�GH�QR�GLVFULPLQDFLµQ��5HFRUGHPRV�TXH�OD�
WHQGHQFLD�VHJXLGD�FRQ�OD�UHIRUPD�HV�OD�FRQIRUPDFLµQ�FRQ�OD�FRPXQLGDG�
LQWHUQDFLRQDO�HQ�PDWHULD�GH�GHUHFKRV�KXPDQRV��3RU�RWUD�SDUWH��WDQWR�HO�
SULQFLSLR�GH�HVWULFWR�GHUHFKR�FRPR�OD�VXSOHQFLD�GH�OD�TXHMD�VH�HQFXHQWUDQ�
GHVDUUROODGRV�HQ�OD�OH\�GH�DPSDUR�TXH�UHJODPHQWD�ORV�DUW¯FXORV�����\�����
GH�OD�&RQVWLWXFLµQ�QDFLRQDO��SRU�OR�TXH�GHEHPRV�HVSHUDU�TXH�OD�UHIRUPD�
KDJD�HFR�HQ�HO�&RQJUHVR�GH�OD�8QLµQ��\�VH�DFWXDOLFH�OD�OH\�GH�OD�PDWHULD�
SDUD�YHU�VL�KD�GH�SURGXFLUVH�R�QR�XQ�FDPELR�HQ�HO�SULQFLSLR�TXH�RFXSD�
HVWDV�O¯QHDV��

D)  Principio de relatividad de la sentencia

(VWH�HV�XQR�GH�ORV�SLODUHV�GRJP£WLFRV�GHO�MXLFLR�GH�DPSDUR��YLQFXODGR�
SRU�XQD�SDUWH�FRQ�ORV�SURWDJRQLVWDV�GH�OD�FUHDFLµQ�GH�HVWD�REUD�SURFHVDO�
DO�OODP£UVHOH�DVLPLVPRف�IµUPXOD�2WHURق��\�SRU�RWUD��FRQ�HO�SULQFLSLR�GH�
GLYLVLµQ�GH�SRGHUHV�DOXGLGR�O¯QHDV�DUULED��$O�UHVSHFWR��HO�WH[WR�GH�OD�&RQV�
WLWXFLµQ�DQWHV�GH�OD�UHIRUPD�VH³DODED�TXHف�OD�VHQWHQFLD�VHU£�VLHPSUH�WDO��
TXH�VROR�VH�RFXSH�GH�LQGLYLGXRV�SDUWLFXODUHV��ً��HQ�HO�FDVR�HVSHFLDO�VREUH�
HO�TXH�YHUVD�OD�TXHMD��VLQ�KDFHU�XQD�GHFODUDFLµQ�JHQHUDO�UHVSHFWR�GH�OD�OH\�
R�DFWR�TXH�OR�PRWLYDUHق��

(Q�HIHFWR��FRQ�DQWHULRULGDG�D�OD�UHIRUPD��OD�VHQWHQFLD�HQ�VHQWLGR�GH�
SURWHJHU�\�DPSDUDU�VROR�OR�KDU¯D�UHVSHFWR�GH�DTXHOORV�TXLHQHV�KXELHUHQ�
SURPRYLGR�OD�GHPDQGD��VLQ�KDFHU�XQD�GHFODUDFLµQ�JHQHUDO�VREUH�OD�OH\�R�
DFWR�GH�TXH�VH�WUDWH����DXQ�\�FXDQGR�HO�PLVPR�IXHVH�GHFODUDGR�LQFRQVWLWX�
FLRQDO�HQ�OD�UHVROXFLµQ�GHO�MXLFLR�

�ܒ� ,E¯G���S����ܑ
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$O�UHVSHFWR��OD�UHIRUPD�HQ�PDWHULD�GH�GHUHFKRV�KXPDQRV�KD�SURPRYL�
GR�XQ�LPSRUWDQWH�FDPELR�HQ�HO�FDVR�GH�DPSDUR�FRQWUD�OH\HV��HQ�HO�TXH�VL�
VH�SURGXFH�MXULVSUXGHQFLD�SRU�UHLWHUDFLµQ��HV�GHFLU��FXDQGR�VHDQ�GLFWDGDV�
FLQFR�VHQWHQFLDV�HMHFXWRULDV�LQLQWHUUXPSLGDV�SRU�RWUD�HQ�FRQWUDULR��\D�VHD�
HQ�ORV�WULEXQDOHV�FROHJLDGRV�GH�FLUFXLWR��ODV�VDODV��R�HO�3OHQR�GH�OD�6XSUHPD�
&RUWH��HO�P£[LPR�WULEXQDO�VH�OR�QRWLFDU£�D�OD�DXWRULGDG�HPLVRUD��PLVPD�
TXH�GHEHU£�UHVROYHU�HO�SUREOHPD�GH�LQFRQVWLWXFLRQDOLGDG�HQ�XQ�SOD]R�GH�
���G¯DV��(Q�FDVR�GH�TXH�QR�VH�G«�GHELGR�FXPSOLPLHQWR�D�OR�DQWHULRU��OD�
6XSUHPD�&RUWH��VLHPSUH�TXH�VH�REWHQJD�XQD�PD\RU¯D�GH�FXDQGR�PHQRV�
RFKR�YRWRV��GH�ORV�RQFH�PLQLVWURV�TXH�LQWHJUDQ�HO�3OHQR��HPLWLU£�OD�GHFOD�
UDWRULD�JHQHUDO�GH�LQFRQVWLWXFLRQDOLGDG�

8QD�YH]�TXH� VH�KDQ�DQDOL]DGRV�DOJXQRV�GH� ORV�SULQFLSDOHV� DVSHFWRV�
GHO�MXLFLR�GH�DPSDUR�HQ�UHODFLµQ�FRQ�OD�UHIRUPD�FRQVWLWXFLRQDO�OOHYDGD�D�
FDER�HQ�������VH�SURFHGHU£�DO�HVWXGLR�GH�OD�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�
FRPR�PHGLR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�SDUD�OD�SURWHFFLµQ�GH�ORV�
GHUHFKRV�KXPDQRV��

(O�DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ�QDFLRQDO��HQ�VX�DFFLµQ�,,�HVWDEOHFH�
OD�SRVLELOLGDG�GH�OOHYDU�DQWH�HO�P£[LPR�WULEXQDO�HO�HVWXGLR�GH�OD��LQ�FRQVWL�
WXFLRQDOLGDG�GH�DTXHOODV�OH\HV�GH�FDU£FWHU�JHQHUDO�TXH�SXGLHUDQ�FRQWUDYHQLU�
OD�&RQVWLWXFLµQ����SDUD�REWHQHU�OD�GHFODUDWRULD�GH�LQYDOLGH]�HUJD�RPQHV�GH�
OD�QRUPD�LPSXJQDGD��

$�GLIHUHQFLD�GHO�MXLFLR�GH�DPSDUR��OD�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�QR�
QHFHVDULDPHQWH�WLHQH�TXH�LQYRFDU�DOJXQD�YLRODFLµQ�GH�GHUHFKRV�KXPDQRV��
VLQR�¼QLFDPHQWH�OD�FRQWUDGLFFLµQ�HQWUH�XQD�QRUPD�JHQHUDO�\�OD�&RQVWLWX�
FLµQ��$XQTXH�WRGD�YH]�TXH�ORV�GHUHFKRV�KXPDQRV�LQWHJUDQ�HO�SURSLR�WH[WR�
GH�OD�&RQVWLWXFLµQ�QDFLRQDO��HQ�FDVR�GH�TXH�DOJXQD�QRUPD�ORV�FRQWUDYHQJD��
SRGU¯D�LQLFLDUVH�HVWD�JXUD�SURFHVDO��

'HELGR�D�TXH�PHGLDQWH�OD�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�VH�GHFODUDU£�
OD�LQYDOLGH]�GH�XQD�QRUPD�GLFWDGD�SRU�HO�SRGHU�OHJLVODWLYR��TXLHQ�DFW¼D�
HQ�HO�HMHUFLFLR�GH� OD� IXQFLµQ�TXH�OH�HV�SURSLD�DWHQGLHQGR�VX�QDWXUDOH]D�
SRO¯WLFD��H[LVWHQ�DOJXQRV�UHTXLVLWRV�PX\�SDUWLFXODUHV�SDUD�HO�LQLFLR�GH�HVWH�
SURFHGLPLHQWR��3DUD�HPSH]DU��HQ�JHQHUDO��VROR�SRGU£�VHU�SURPRYLGR�SRU�
XQ�SRUFHQWDMH�GH�ORV�PLHPEURV�GH�ODV�F£PDUDV��R�GH�ODV�OHJLVODWXUDV��\D�
VHD�TXH�VH�WUDWH�GH�XQD�OH\�IHGHUDO�R�ORFDO��$GHP£V��HO�SURFXUDGRU�JHQHUDO�

�ܓ� -XYHQWLQR�&DVWUR�9��(O�DUW¯FXOR�����FRQVWLWXFLRQDO��0«[LFR��3RUU¼D��������Sܔ����
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GH�OD�5HS¼EOLFD�SRGU£�SURPRYHU�HVWD�DFFLµQ�HQ�FDVR�GH�H[LVWLU�DOJXQD�
FRQWUDGLFFLµQ�HQWUH�OD�&RQVWLWXFLµQ�\�XQD�OH\��\D�VHD�IHGHUDO�R�ORFDO��H�
LQFOXVR�HQ�FRQWUD�GH�WUDWDGRV�LQWHUQDFLRQDOHV�FHOHEUDGRV�SRU�HO�(VWDGR�
PH[LFDQR�� VXSXHVWR� HQ� HO�TXH� DVLPLVPR�HO�6HQDGR�SRGU£� LQLFLDU� HVWH�
SURFHGLPLHQWR��

(Q�HO�WHPD�TXH�QRV�RFXSD�WLHQH�HVSHFLDO�UHOHYDQFLD�OD�IDFXOWDG�TXH�VH�
RWRUJD�D�OD�&RPLVLµQ�1DFLRQDO�GH�'HUHFKRV�+XPDQRV�SDUD�SURPRYHU�OD�
DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�HQ�FRQWUD�GH�OH\HV�\�WUDWDGRV�LQWHUQDFLRQDOHV�
TXH�YXOQHUHQ�ORV�GHUHFKRV�KXPDQRV�HVWDEOHFLGRV�HQ�OD�&RQVWLWXFLµQ��HQ�
HO�WH[WR�DQWHULRU�D�OD�UHIRUPD���DV¯�FRPR�HQ�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�
�VXSXHVWR�LQFOXLGR�FRQ�SRVWHULRULGDG�D�OD�UHIRUPD���(VWD�SRWHVWDG�DVLPLV�
PR�OH�HV�FRQFHGLGD�D�ORV�RUJDQLVPRV�HVWDWDOHV�SDUD�OD�SURWHFFLµQ�GH�ORV�
GHUHFKRV�KXPDQRV�HTXLYDOHQWHV�D�OD�FRPLVLµQ�HQ�HO�£PELWR�GH�FDGD�XQR�
GH�ORV�HVWDGRV�GH�OD�)HGHUDFLµQ�

&RPR�YHPRV��HQ�JHQHUDO��OD�UHIRUPD�GH������PDQWLHQH�LQWDFWD�OD�DFFLµQ�
GH�LQFRQVWLWXFLRQDOLGDG�HQ�HO�DUW¯FXOR������HO�FXDO�¼QLFDPHQWH�VH�PRGLFµ�
HQ�OD�SDUWH�UHODWLYD�DO�VXSXHVWR�HQ�TXH�SRGU£�LQLFLDU�HVWH�SURFHGLPLHQWR�OD�
&RPLVLµQ�1DFLRQDO�GH�'HUHFKRV�+XPDQRV��PLVPR�TXH�SUHYLR�D�OD�UHIRUPD�
VH�OLPLWD�DO�HVWXGLR�GH�YLRODFLRQHV�D�ORV�GHUHFKRV�KXPDQRV�HVWDEOHFLGRV�HQ�
OD�&RQVWLWXFLµQ��PLHQWUDV�TXH�FRQ�ODV�PRGLFDFLRQHV�DO�WH[WR��VH�DJUHJDQ�
ORV�GH�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�GH�ORV�TXH�0«[LFR�VHD�SDUWH�

$KRUD�ELHQ��GH�OD�LQWHUSUHWDFLµQ�GHO�DOFDQFH�GH�ORV�PHGLRV�GH�FRQWURO�
GH�FRQVWLWXFLRQDOLGDG�HQ�0«[LFR��VH�DGYLHUWH�TXH�VH�KD�IRUPDGR�XQ�QXHYR�
�FRPR�OR�OODPD�OD�&RUWH�&RQVWLWXFLRQDO��قEORTXH�GH�&RQVWLWXFLRQDOLGDGف
GH�&RORPELD��TXH�WUDVFLHQGH�HO�WH[WR�GH�OD�&RQVWLWXFLµQ�QDFLRQDO��\�TXH�
VH�LQWHJUD�DGHP£V��FRQ�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�HQ�PDWHULD�GH�GHUHFKRV�
KXPDQRV�TXH�KDQ�VLGR�VXVFULWRV�SRU�HO�(VWDGR�PH[LFDQR��

6L�ELHQ�HO�WH[WR�GHO�DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ�QDFLRQDO��TXH�QR�
VH�DOWHUµ�FRQ�ODV�UHIRUPDV�GH�������\D�HVWDEOHF¯D�OD�UHODFLµQ�\�FRQIRUPL�
GDG�HQWUH�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�\�OD�SURSLD�&RQVWLWXFLµQ�QDFLRQDO��
FRQ� OD� UHIRUPD�VH�GD�XQ�SDVR�P£V�DOO£��SXHV� VH�HVWDEOHFHQ�GLVSRVLWLYRV�
TXH�SUHFLVDQ�HO�UHHQY¯R�KDFLD�HO�RUGHQ�MXU¯GLFR�LQWHUQDFLRQDO�GH�QRUPDV�
FRQVLGHUDGDV�DQWHULRUPHQWH�FRPR�H[FOXVLYDV�GHO�£PELWR�GRP«VWLFR��\�P£V�
DXQ�GHO�FRQVWLWXFLRQDO��

6LQ�HPEDUJR��DXQTXH�OR�DQWHULRU�KDFH�P£V�H[LEOH�HO�SULQFLSLR�GH�VX�
SUHPDF¯D�&RQVWLWXFLRQDO��HQ�OR�DEVROXWR�OR�VXVWLWX\H��\�PXFKR�PHQRV�OR�
VXSULPH��$XQ�ORV�WUDWDGRV�LQWHUQDFLRQDOHV��WDO�FRPR�OR�KDE¯D�HVWDEOHFLGR�
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OD�6XSUHPD�&RUWH����VH�FRQVLGHUDQ�XELFDGRV�HQ�VHJXQGR�OXJDU�SRU�GHEDMR�
GH�OD�&RQVWLWXFLµQ�QDFLRQDO�\�HQFLPD�GH�ODV�OH\HV�TXH�GLFWH�HO�&RQJUHVR�
GH�OD�8QLµQ��SHUR�HQ�PDWHULD�GH�GHUHFKRV�KXPDQRV�HV�FRPR�VL�IRUPDUDQ�
SDUWH�GHO�SURSLR�WH[WR�GH�OD�&RQVWLWXFLµQ��\�OD�¼QLFD�PDQHUD�HQ�OD�TXH�HO�
LQW«USUHWH�GH�OD�PLVPD�G«�SULPDF¯D�D�OD�&RQVWLWXFLµQ�UHVSHFWR�GH�XQ�WUDWDGR�
LQWHUQDFLRQDO�HQ�OD�PDWHULD��VHU¯D�DWHQGLHQGR�HO�FULWHULR�LQWHUSUHWDWLYR�SUR�
SHUVRQD�HVWDEOHFLGR�HQ�HO�DUW¯FXOR���FRQVWLWXFLRQDO��GHMDQGR�VLQ�DSOLFDFLµQ�
HQ�HVWH�FDVR�HO�SULQFLSLR�OH[�VXSHULRU�GHURJDW�LQIHULRU��

IV.  Los protagonistas del control de constitucionalidad 
  como medio de defensa de los derechos humanos 
  en México: los presentes, los ausentes, y los demás 

&RPR�KHPRV�YLVWR��ODV�UHIRUPDV�FRQVWLWXFLRQDOHV�HQ�PDWHULD�GH�DPSDUR�
\�GHUHFKRV�KXPDQRV�KDQ�PDUFDGR�QXHYDV�GLUHFWULFHV�SDUD�TXLHQHV�WLHQHQ�
D�VX�FDUJR�OD�GHIHQVD�\�SURWHFFLµQ�GH�ORV�GHUHFKRV�KXPDQRV�HQ�0«[LFR��
WDOHV� FRPR�HO�3RGHU� -XGLFLDO�GH� OD�)HGHUDFLµQ�\� OD�&RPLVLµQ�1DFLRQDO�
GH�'HUHFKRV�+XPDQRV��6LQ�HPEDUJR��OD�UHIRUPD�QR�VROR�DIHFWµ�OD�SDU�
WLFLSDFLµQ�GH�HVRV�DFWRUHV��VLQR�GH�PXFKRV�RWURV�TXLHQHV�FRQ�HO�VLVWHPD�
MXU¯GLFR�FRQVWLWXFLRQDO� FRPR�KHUUDPLHQWD�� KDEU£Q� GH� FRQWLQXDU� FRQ� HO�
REMHWLYR�HVWDWDO�GH�SURWHJHU�\�JDUDQWL]DU��D�WRGDV�ODV�SHUVRQDV��ORV�GHUHFKRV�
KXPDQRV�HVWDEOHFLGRV�HQ�OD�FRQVWLWXFLµQ�\�HQ�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�
HQ�OD�PDWHULD��

3HUR�DXQ�\�FXDQGR�HQ�W«UPLQRV�JHQHUDOHV��OD�UHIRUPD�DPSO¯D�OD�SURWHF�
FLµQ�GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV��DXQ�FDUHFHQ�GH�SDUWLFLSDFLµQ�HQ�ORV�
PHGLRV�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�YLVWRV�DQWHULRUPHQWH��PXFKRV�GH�
ORV�SULQFLSDOHV�DFWRUHV�HQ�HO�£PELWR�SRO¯WLFR�\�VRFLDO�PH[LFDQR��$�FRQWLQXD�
FLµQ�VH�HVER]DU£�EUHYHPHQWH��FX£OHV�VRQ�ORV�ORJURV�GH�OD�UHIRUPD�\�FX£OHV�
ODV�DVLJQDWXUDV�SHQGLHQWHV��UHVSHFWR�GH�OD�SDUWLFLSDFLµQ�GH�WDOHV�DFWRUHV��

�ܔ� 7HVLV�GH�UXEUR7ف�UDWDGRV�LQWHUQDFLRQDOHV��VH�XELFDQ�SRU�HQFLPD�GH�ODV�OH\HV�IHGHUDOHV�\�HQ�
VHJXQGR�SODQR�UHVSHFWR�GH�OD�FRQVWLWXFLµQ�IHGHUDO��3قOHQR�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�
GH�OD�QDFLµQ��$PSDUR�HQ�UHYLVLµQ���������6LQGLFDGR�1DFLRQDO�GH�&RQWURODGRUHV�GH�7U£QVLWRܗ
$«UHR�����GH�PD\R�GH������8QDQLPLGDG�GH�GLH]�YRWRV��$XVHQWHܘ�-RV«�9LFHQWH�$JXLQDFR�
$OHP£Q��3RQHQWH��+XPEHUWR�5RP£Q�3DODFLRV��6HFUHWDULR��$QWRQLR�(VSLQR]D�5DQJHO�
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A)  Los presentes

&RPR�YLPRV�FRQ�DQWHULRULGDG��DXQ�DQWHV�GH�TXH�VH�SURGXMHUDQ�ODV�UH�
IRUPDV�HQ�PDWHULD�GH�GHUHFKRV�KXPDQRV�\�MXLFLR�GH�DPSDUR��OD�SULQFLSDO�
JXUD�HQ�ORV�SURFHGLPLHQWRV�GH�GHIHQVD�GH�OD�&RQVWLWXFLµQ�HQ�HVWD�PDWHULD�
HV�HO�3RGHU�-XGLFLDO�GH�OD�)HGHUDFLµQ��\�HQ�SDUWLFXODU�OD�6XSUHPD�&RUWH�GH�
-XVWLFLD�GH�OD�QDFLµQ��5HVHUY£QGRVH�HO�FRQRFLPLHQWR�GH�DTXHOORV�DVXQWRV�HQ�
ORV�TXH�SRU�XQD�SDUWH�VH�FRQR]FD�VREUH�YLRODFLRQHV�D�ORV�GHUHFKRV�KXPDQRV��
\�GH�RWUD�HO�DQ£OLVLV�GH�OD�FRQVWLWXFLRQDOLGDG�TXH�ODV�OH\HV�GLFWDGDV�WDQWR�
SRU�HO�&RQJUHVR�GH�OD�8QLµQ��FRPR�GH�ODV�OHJLVODWXUDV�GH�ORV�HVWDGRV�\�GHO�
'LVWULWR�)HGHUDO��HO�FRQVWLWXFLRQDOLVPR�PH[LFDQR�KD�FRQWLQXDGR�HO�UXPER�
VHJXLGR�SRU�PXFKDV�GHPRFUDFLDV�FRQVWLWXFLRQDOHV�GH�RFFLGHQWH�HQ�ODV�TXH�
VH�LQVWDXUD�XQ�WULEXQDO�FRQVWLWXFLRQDO��\D�VHD�LQGHSHQGLHQWH�GH�XQD�FRUWH�
VXSUHPD��FRPR�HQ�ORV�FDVRV�GH�(VSD³D�\�&RORPELD��R�HMHUFLHQGR�WDQWR�HO�
FRQWURO�GH�OHJDOLGDG�FRPR�HO�GH�FRQVWLWXFLRQDOLGDG��WDOHV�FRPR�DFRQWHFH�
FRQ�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�GH�OD�QDFLµQ�GH�OD�5HS¼EOLFD�0H[LFDQD��

2WUR�GH�ORV�DFWRUHV�IXQGDPHQWDOHV�HV�HO�VXMHWR�DJUDYLDGR�HQ�VXV�GHUHFKRV�
�\D�VHD�SRU�OD�DFFLµQ�GLUHFWD�R�LQGLUHFWD�GH�OD�DXWRULGDG�����TXLHQ�SXHGH�
DFXGLU�D�ORV�WULEXQDOHV�D�VROLFLWDU�OD�SURWHFFLµQ�GH�VXV�GHUHFKRV�KXPDQRV��
6LQ�HPEDUJR��FRPR�YLPRV�XQ�SRFR�P£V�DUULED��GLFKR�VXMHWR�HV�TXLHQ�LQLFLD�
OD�PDUFKD�GH�XQ�MXLFLR�GH�DPSDUR��SHUR�VX�SDUWLFLSDFLµQ�QR�HV�HVHQFLDO�HQ�
HO�GHVDUUROOR�GHO�SURFHGLPLHQWRV�GH�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG��YROYHU«�
FRQ�HVWR�P£V�DGHODQWH���

(V�HVWH�¼OWLPR�SURFHGLPLHQWR�HO�TXH�WLHQH�XQ�PD\RU�Q¼PHUR�GH�VX�
MHWRV�TXH�SXGLHUDQ�SDUWLFLSDU�GH�«O��/D�DFFLµQ�,,�GHO�DUW¯FXOR�����SXHGH�
VHU�SURPRYLGD�SRU��

D��� (O�HTXLYDOHQWH�DO�WUHLQWD�\�WUHV�SRU�FLHQWR�GH�ORV�LQWHJUDQWHV�GH�OD�F£PDUD�
GH�GLSXWDGRV�GHO�&RQJUHVR�GH�OD�8QLµQ��

E��� HO�HTXLYDOHQWH�DO�WUHLQWD�\�WUHV�SRU�FLHQWR�GH�ORV�LQWHJUDQWHV�GH�OD�&£�
PDUD�GH�6HQDGRUHV��

F��� HO�SURFXUDGRU�JHQHUDO�GH�OD�5HS¼EOLFD��
G��� HO�HTXLYDOHQWH�DO�WUHLQWD�\�WUHV�SRU�FLHQWR�GH�ORV�LQWHJUDQWHV�GH�DOJXQR�

GH�ORV�µUJDQRV�OHJLVODWLYRV�ORFDOHV�HQ�FRQWUD�GH�ODV�OH\HV�TXH�HPDQHQ�
GHO�PLVPR��

�ܕ� 9HU�i�,,,�$�VXSUD��
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H��� ORV�SDUWLGRV�SRO¯WLFRV�FRQ�UHJLVWUR�DQWH�HO�,QVWLWXWR�)HGHUDO�(OHFWRUDO�
SRU� FRQGXFWR� GH� VXV� GLULJHQFLDV� QDFLRQDOHV�� DV¯� FRPR� ORV� SDUWLGRV�
SRO¯WLFRV�HVWDWDOHV�D�WUDY«V�GH�VXV�GLULJHQFLDV��SRU�FXDQWR�KDFH�D�OH\HV�
HOHFWRUDOHV�GH�OD�ORFDOLGDG�TXH�OHV�RWRUJµ�HO�UHJLVWUR��\�

I ��� OD�&RPLVLµQ�1DFLRQDO�GH�'HUHFKRV�+XPDQRV��DV¯�FRPR�ORV�RUJDQLV�
PRV�HTXLYDOHQWHV�HQ�HO�£PELWR�ORFDO��HQ�DTXHOORV�FDVRV�TXH�LQYROXFUHQ�
YLRODFLRQHV�HQ�OD�PDWHULD��'H�OR�DQWHULRU�VH�DGYLHUWH�TXH�QR�REVWDQWH�
TXH�HO�SURFHGLPLHQWR�GH�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�QR�SXHGH�VHU�
LQLFLDGR�SRU�ODV�Y¯FWLPDV�GH�YLRODFLRQHV�GH�GHUHFKRV�KXPDQRV��V¯�SXHGH�
VHU�SURPRYLGR�SRU�XQD�JUDQ�FDQWLGDG�GH�DFWRUHV�SRO¯WLFRV��GH�HQWUH�ORV�
TXH�VH�HQFXHQWUD�HO�2PEXGVPDQ��OR�TXH�JDUDQWL]D�HQ�DOJXQD�PHGLGD�
VX�SURWHFFLµQ�FRQVWLWXFLRQDO��

B)  Los ausentes

6L�ELHQ�SDUHFHU¯D�TXH�ODV�UHIRUPDV�FRQVWLWXFLRQDOHV�UHDOL]DGDV�HQ������
VRQ�GLULJLGDV�H[FOXVLYDPHQWH�D�ORV�SRGHUHV�S¼EOLFRV����VLQ�GXGD�DOJXQD�ORV�
SULQFLSDOHV�SURWDJRQLVWDV�GH�OD�GHIHQVD�GH�ORV�GHUHFKRV�KXPDQRV��VRQ�ODV�
SURSLDV�Y¯FWLPDV�TXH�SDGHFHQ�VX�YLRODFLµQ��<�DXQTXH�HOORV�SXHGHQ�SDUWL�
FLSDU�HQ�OD�SURPRFLµQ�GHO�MXLFLR�GH�DPSDUR��VRQ�ORV�JUDQGHV�DXVHQWHV�HQ�
ODV�DEVWUDFWDV�DFFLRQHV�GH�LQFRQVWLWXFLRQDOLGDG��

$KRUD�ELHQ��DXQ�\�FXDQGR�VRQ�HVHQFLDOHV�HQ�HO�SULPHUR�GH�ORV�MXLFLRV�
DOXGLGRV�� DWHQGLHQGR� HO� SULQFLSLR� GH� �LQVWDQFLDف GH� OD� SDUWH� DJUDYLDGDق�
DQDOL]DGR�FRQ�DQWHODFLµQ��DXQ�QHFHVLWDQ�DFXGLU�HOORV�PLVPRV�D� VROLFLWDU�
OD�SURWHFFLµQ�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV��<�HV�TXH�UHFRUGDQGR�HO�
SULQFLSLR�GHف�UHODWLYLGDG�GH�OD�VHQWHQFLDق��OD�PLVPD�¼QLFDPHQWH�SURWHJHU£�
D�DTXHO�D�TXLHQ�DFXGD�D�SURPRYHU�HO�MXLFLR�GH�DPSDUR��(O�SUREOHPD�HV�
TXH�VL�ELHQ��GH�XQD�SDUWH�FRQ�OD�UHIRUPD�VH�GLR�UHFRQRFLPLHQWR�D�GHUHFKRV�
GH�QDWXUDOH]D�FROHFWLYD�\�TXH�SHUVLJXHQ�LQWHUHVHV�GLIXVRV��GH�RWUD�QR�VH�
DFWXDOL]µ�SURFHGLPLHQWR�DOJXQR�SDUD�VX�SURWHFFLµQ��(Q�HVH�VHQWLGR��DXQ�
HO�MXLFLR�GH�DPSDUR�SHUPDQHFH�VXPDPHQWH�OLEHUDO��\�UHFRUGHPRV�TXH�HQ�
OD�DFFLµQ�GH�FRQVWLWXFLRQDOLGDG�ORV�VXMHWRV�TXH�VXDQ�DOJXQD�YLRODFLµQ�HQ�
VXV�GHUHFKRV�KXPDQRV��GHSHQGHU¯DQ�GH�ORV�DFWRUHV�SRO¯WLFRV�TXH��DXQTXH�

�ܖ� &��/XLV�'DQLHO�9£]TXH]�\�6DQGUD�6HUUDQRف��/RV�SULQFLSLRV�GH�XQLYHUVDOLGDG��LQWHUGHSHQ�
GHQFLD��LQGLYLVLELOLGDG�\�SURJUHVLYLGDG��$SXQWHV�SDUD�VX�DSOLFDFLµQ�SU£FWLFDق��HQ�&DUERQHOO�
6£QFKH]�\�6DOD]DU�8JDUWH��&RRUGV����/D�UHIRUPD�FRQVWLWXFLRQDO��Sܖ�����
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EDVWDQWHV��SXGLHUDQ�GHSHQGHU�GH�ORV�LQWHUHVHV�FUHDGRV�HQ�HO�£PELWR�SRO¯WLFR�
HQ�HO�TXH�VH�GHVHQYXHOYHQ��

(Q�UHODFLµQ�FRQ�OR�DQWHULRU�XQR�GH�ORV�DFWRUHV�TXH�KD�DELHUWR�HO�FDPL�
QR�GH�XQD�PD\RU�SDUWLFLSDFLµQ�GH�OD�VRFLHGDG�FLYLO�HQ�ORV�SURFHGLPLHQWRV�
SDUD� OD�SURWHFFLµQ�GH� ORV�GHUHFKRV�KXPDQRV� VRQ� ODV�RUJDQL]DFLRQHV�QR�
JXEHUQDPHQWDOHV�� (VWDV� KDQ� WHQLGR� DOJXQD� SDUWLFLSDFLµQ� HQ� DOJXQRV�
MXLFLRV�VXPDPHQWH�UHOHYDQWHV�HQ�HO�£PELWR�MXU¯GLFR�\�SRO¯WLFR�PH[LFDQR��
SULQFLSDOPHQWH�PHGLDQWH�HO�SDWURFLQLR�MXU¯GLFR�GH�Y¯FWLPDV�GH�YLRODFLRQHV�
GH�GHUHFKRV�KXPDQRV�\�PHGLDQWH�OD�SUHVHQWDFLµQ�GH�DPLFXV�FXULDH��DXQTXH�
WRGDY¯D�QR�SXHGHQ�SDUWLFLSDU�FRPR�SURPRYHQWHV�GH�ORV�MXLFLRV�REMHWR�GH�
HVWH�WUDEDMR��(Q�HVWH�VHQWLGR��SDUHFH�QRWDEOH�HO�WUDEDMR�UHDOL]DGR�SRU�DOJXQDV�
FRQYHQFLRQHV�FRQVWLWX\HQWHV�TXH��FRPR�OD�DUJHQWLQD�GH�������OH�KDQ�FRQFH�
GLGR�D�ODV�RUJDQL]DFLRQHV�QR�JXEHUQDPHQWDOHV��OD�SRVLELOLGDG�GH�SURPRYHU�
HOORV�PLVPRV�MXLFLRV�GH�DPSDUR�FROHFWLYR��TXH�GRWDQ�DO�SURFHGLPLHQWR�GHO�
HOHPHQWR�HVWUXFWXUDO�TXH�OHV�HV�SURSLR�D�ORV�GHUHFKRV�GH�HVD�QDWXUDOH]D��

V.  Conclusiones

/DV�UHIRUPDV�HQ�PDWHULD�GH�GHUHFKRV�KXPDQRV�FHOHEUDGDV�HQ�MXQLR�GH�
�����KDQ�LQWHQWDGR�DPSOLDU�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
GH�ODV�SHUVRQDV��LQFOX\HQGR�QXHYRV�GHUHFKRV�HQ�OD�&RQVWLWXFLµQ�QDFLRQDO��
\�UHSODQWHDQGR�DOJXQRV�DVSHFWRV�SURFHVDOHV�GH�ORV�PHGLRV�GH�FRQWURO�GH�
FRQVWLWXFLRQDOLGDG�HQ�0«[LFR��

(Q�HVH�VHQWLGR��HV�QRWDEOH�OD�LQFOXVLµQ�GH�ORV�WUDWDGRV�GH�GHUHFKRV�
KXPDQRV�D�ORV�TXH�VH�OHV�FRQFHGH�UDQJR�FRQVWLWXFLRQDO�GH�DFXHUGR�D�OR�
HVWDEOHFLGR�HQ�OD�UHIRUPD�DO�DUW¯FXOR����DV¯�FRPR�ODV�PRGLFDFLRQHV�HQ�
PDWHULD�GH�DPSDUR��SULQFLSDOPHQWH�SRU�FXDQWR�KDFH�D�OD�PRGLFDFLµQ�GH�ORV�
SULQFLSLRV�GHف�DJUDYLR�SHUVRQDO�\�GLUHFWR�\�GH�UHODWLYLGDG�GH�OD�VHQWHQFLDق��

6LQ�HPEDUJR��OD�UHIRUPD�DVLPLVPR�DWUDH�JUDQGHV�UHWRV�TXH�GHEH�HQ�
HQWDU�HO�(VWDGR�PH[LFDQR��PLVPRV�TXH�WUDMR�DQWH�V¯�DO�HQYLDU�HVH�E¼PH�
UDQ�D�OD�FRPXQLGDG�LQWHUQDFLRQDO��TXH�UHJUHVµ�FDUJDGR�GH�SUREOHP£WLFDV�
SUHH[LVWHQWHV����7DOHV�UHWRV�VRQ�ORV�SURSLRV�GHO�QHRFRQVWLWXFLRQDOLVPR�\�
GHO�QHRLXVQDWXUDOLVPR��ORV�FXDOHV�VH�SUHVHQWDQ�GH�PDQHUD�SDUWLFXODU�HQ�

�ܗ� (Q�JHQHUDO�� OD�PHW£IRUD�TXH�DKRUD�WRPR�SUHVWDGD�VH�SUHVHQWD�DOف�DUURMDU�XQ�E¼PHUDQ�D�
ODV�OHMDQ¯DV�GH�XQ�PXQGR�WHµULFR�\�WUDVFHQGHQWH��P¯WLFR�R�OHJHQGDULR��EXVFDQGR�GRWDU�GH�
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0«[LFR��GRQGH�OD�WUDGLFLµQ�MXU¯GLFD�HV�VXPDPHQWH�SRVLWLYLVWD��$VLPLVPR�OD�
DGRSFLµQ�GH�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�HQ�PDWHULD�GH�GHUHFKRV�KXPDQRV�
WUDH�FRQVLJR�ODV�SUREOHP£WLFDV�FUHDGDV�HQ�XQ�£PELWR�LQWHUQDFLRQDO��\D�VHD�
XQLYHUVDO�R�UHJLRQDO��GLVWLQWR�GHO�FRQWH[WR�QDFLRQDO�PH[LFDQR��

3HUR�D�SHVDU�GH�HOOR��OR�YHUGDGHUDPHQWH�LPSRUWDQWH�HV�TXH�OD�UHIRUPD�
QR�SXHGH�VHU�HYDOXDGD�¼QLFDPHQWH�HQ�HO�SDSHO��3DUD�YDORUDU�VX�XWLOLGDG�
GHEHU£�DQDOL]DUVH�OD�WUDVFHQGHQFLD�TXH�OD�PLVPD�KD�WHQLGR�HQ�OD�VRFLHGDG�
PH[LFDQD��(Q�HVH�VHQWLGR��HV�VXPDPHQWH�LPSRUWDQWH�OD�SDUWLFLSDFLµQ�GH�
ORV�SURWDJRQLVWDV�GHO�£PELWR�SRO¯WLFR�PH[LFDQR�SDUD�ORJUDU�TXH�ORV�QHV�
GH�OD�UHIRUPD�ORJUHQ�PDWHULDOL]DUVH��$XQ�\�FXDQGR�FRPR�KHPRV�YLVWR��HQ�
PDWHULD�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�FRPR�PHGLR�GH�SURWHFFLµQ�GH�
ORV� GHUHFKRV� KXPDQRV� H[LVWHQ�PXFKDV� DVLJQDWXUDV� SHQGLHQWHV�� HOOR� QR�
GHEH�SURGXFLU�XQD�YLVLµQ�SHVLPLVWD�VREUH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�
0«[LFR��/R�TXH�HV�LQQHJDEOH��HV�TXH�VH�SRQH�D�SUXHED�OD�FUHDWLYLGDG�GH�
ORV�RUJDQLVPRV�HVWDWDOHV��DV¯�FRPR�GH�OD�VRFLHGDG�FLYLO��SDUD�LPSOHPHQWDU�
HVWUDWHJLDV�TXH�WLHQGDQ�D�OD�HIHFWLYLGDG�GH�WDOHV�GHUHFKRV��

)LQDOPHQWH��DO�SRQHU�OD�DWHQFLµQ�HQ�ORV�PHGLRV�GH�FRQWURO�GH�FRQVWLWX�
FLRQDOLGDG�SDUD�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�KXPDQRV��QR�GHEH�FHQWUDUVH�
OD�PLUDGD�¼QLFDPHQWH�HQ�ORV�IDOORV�TXH�GLFWHQ�ORV�MXHFHV�FRQVWLWXFLRQDOHV��
(Q�HVWH�VHQWLGR��HV�IXQGDPHQWDO�HO�VHJXLPLHQWR�TXH�VH�G«�D�ORV�IDOORV�MXGL�
FLDOHV�SDUD�HYDOXDU�VXV�HIHFWRV��DV¯�FRPR�OD�LPSOHPHQWDFLµQ�GH�PHFDQLVPRV�
GH�PHGLFLµQ�\�OD�FRQVWUXFFLµQ�GH�LQGLFDGRUHV�TXH�SHUPLWDQ�YDORUDU�ORV�
HVIXHU]RV�GH�OD�DXWRULGDG�HQ�OD�LPSOHPHQWDFLµQ�GH�HVWUDWHJLDV�SDUD�TXH�ORV�
GHUHFKRV�KXPDQRV�VHDQ�HIHFWLYRV����

OHJLWLPLGDG��¼OWLPD��R�D�OR�VXPR�D�SULRUL��D�FLHUWDV�SURSRVLFLRQHV��\�HVWH�UHJUHVD�FDUJDGR�
GH�XQD�EDWHU¯D�SURSRVLFLRQDO�H[WUD��OD�TXH�>VH@�DVXP>H@�FRPR�HO�FRVWR�GH�XQD�WUDQVDFFLµQ�
LQHOXGLEOHق��0DULHOD�3XJD\�0£[LPR�/DQXVVH�� �O)ف UHJUHVR�GHO�E¼PHUDQ��/RV�SU«VWDPRV�
GHO�GHUHFKR�H[WUDƎHUR��HVH�GHEDWH�TXH�LQYLWµ��FXDO�PRUDGD�KRVSLWDODULD��D�QXHVWUDVؽ�RWUDVؾ�
SUHJXQWDVق��HQ�5HYLVWD�-XU¯GLFD�GH� OD�8QLYHUVLGDG�GH�3DOHUPR��$³R�����Q¼P�����%XHQRV�
$LUHV��DJRVWR�������SS��������$V¯�PLVPR��&��*DUJDUHOODف��,ƎHUWRV�\�UHFKD]RVًق��

�ܘ� &��5RGULJR�8SULPL�<HSHV�\�1HOVRQ�&DPLOR�6£QFKH]ف��-X]JDU�\�PHGLU��HO�XVR�GH�LQGLFDGRUHV�
GH�GHUHFKRV�KXPDQRV�SRU�OD�&RUWH�&RQVWLWXFLRQDO�FRORPELDQDق��HQ�9¯FWRU�$EUDPRYLFK�
\�/DXUD�3DXWDVL��&RPSV����/D�PHGLFLµQ�GH�GHUHFKRV�HQ�ODV�SRO¯WLFDV�VRFLDOHV��%XHQRV�$LUHV��
(GLWRUHV�GHO�3XHUWR��������S����ܕ
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9,��� %LEOLRJUDή®D

$EUDPRYLFK��9¯FWRU�\�&RXUWLV��&KULVWLDQ��/RV�GHUHFKRV�VRFLDOHV�FRPR�GHUHFKRV�
H[LJLEOHV��0DGULG��7URWWD�����ܑ

&DVWUR�9���-XYHQWLQR��(O�DUW¯FXOR�����FRQVWLWXFLRQDO��0«[LFR��3RUU¼Dܐ�����
&DUERQHOO�6£QFKH]��0LJXHO�\�6DOD]DU�8JDUWH��3HGUR��&RRUGV����/D�UHIRU�

PD�FRQVWLWXFLRQDO�GH�GHUHFKRV�KXPDQRV��XQ�QXHYR�SDUDGLJPD��0«[LFR��
8QLYHUVLGDG�1DFLRQDO�$XWµQRPD�GH�0«[LFRܚ����

)HUUDMROL��/XLJL��'HUHFKRV�\�JDUDQW¯DV��OD�OH\�GHO�P£V�G«ELO��0DGULG��7URWWD��
ܓ���

)L[�=DPXGLR��+«FWRUف��/DV�UHIRUPDV�FRQVWLWXFLRQDOHV�PH[LFDQDV�GH�MXQLR�
GH������\�VXV�HIHFWRV�HQ�HO�VLVWHPD�LQWHUDPHULFDQR�GH�GHUHFKRV�KXPD�
QRVق��HQ�*RQ]£OH]�2URSH]D��0DQXHO�\�)HUUHU�0DF�*UHJRU��(GXDUGR�
�&RRUGV����(O�MXLFLR�GH�DPSDUR��$�����D³RV�GH�OD�SULPHU�VHQWHQFLD��WRPR�
,��0«[LFR��8QLYHUVLGDG�1DFLRQDO�$XWµQRPD�GH�0«[LFRܚ�����

)L[�=DPXGLR��+«FWRU�� �QWHVLV¯6ف GHO� GHUHFKR� GH� DPSDURق�� HQ�0RUHQR��
'DQLHO�� �HW�� DO���3DQRUDPD� GHO� GHUHFKR�PH[LFDQR�� WRPR� ,��0«[LFR��
8QLYHUVLGDG�1DFLRQDO�$XWµQRPD�GH�0«[LFR����ܔ�

*DUF¯D�5DP¯UH]��6HUJLR��7HPDV�GH�OD�MXULVSUXGHQFLD�LQWHUDPHULFDQD�VREUH�
GHUHFKRV� KXPDQRV��9RWRV� SDUWLFXODUHV��0«[LFR�� ,QVWLWXWR�7HFQROµJLFR�
\�GH�(VWXGLRV�6XSHULRUHV�GH�2FFLGHQWH��8QLYHUVLGDG�GH�*XDQDMXDWR��
8QLYHUVLGDG�,EHURDPHULFDQD�$�&���8QLYHUVLGDG�,EHURDPHULFDQD�3XH�
EODܔ�����

*DJDUHOOD��5REHUWRف��,ƎHUWRV�\�UHFKD]RV��5DGLFDOLVPR�SRO¯WLFR�\�WUDVSODQWHV�
FRQVWLWXFLRQDOHV�HQ�$P«ULFDق��FRQVXOWDGR�HQ�KWWS���ZZZ�ODZ�\DOH�HGX�
GRFXPHQWV�SGI�VHOD��5REHUWR*DUJDUHOODBB6SDQLVKB�SGI�� SRU� ¼OWLPD�
RFDVLµQ�HO����GH�HQHUR�GHܜ���

+DPLOWRQ��$OH[DQGHU��HW��DO����(O�IHGHUDOLVWD���GD��(G��0«[LFR��)RQGR�GH�
&XOWXUD�(FRQµPLFDܐ�����

0DUW¯QH]�$QGUHX��(UQHVWRف��/RV�SULQFLSLRV�IXQGDPHQWDOHV�GHO�MXLFLR�GH�
DPSDUR��8QD�YLVLµQ�KDFLD�HO�IXWXURق��HQ�*RQ]£OH]�2URSH]D��0DQXHO�
\�)HUUHU�0DF�*UHJRU��(GXDUGR��&RRUGV����(O�MXLFLR�GH�DPSDUR��$�����
D³RV�GH� OD�SULPHU� VHQWHQFLD�� WRPR�,��0«[LFR��8QLYHUVLGDG�1DFLRQDO�
$XWµQRPD�GH�0«[LFRܚ����

0RUDYFVLN��$QGUHZ7ف��KH�2ULJLQV�RI�+XPDQ�5LJKWV�5HJLPHV��'HPRFUDWLF�
'HOHJDWLRQ�LQ�3RVWZDU�(XURSHق��HQ�,QWHUQDWLRQDO�2UJDQL]DWLRQ��9RO��
����Q¼P�����������
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Dr. Eduardo Scherling Campos
Catedrático de la Universidad de las Américas de la ciudad de México
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3XJD��0DULHOD�\�/DQXVVH��0£[LPRف��(O�UHJUHVR�GHO�E¼PHUDQ��/RV�SU«VWD�
PRV�GHO�GHUHFKR�H[WUDƎHURق��HQ�5HYLVWD�-XU¯GLFD�GH�OD�8QLYHUVLGDG�GH�
3DOHUPR��$³R�����Q¼P�����%XHQRV�$LUHV��DJRVWRܘ����

6DUWUH��-HDQ�3DXO��(O�H[LVWHQFLDOLVPR�HV�XQ�KXPDQLVPR��%DUFHORQD��(GKDVD��
ܘ���

8SULPL�<HSHV��5RGULJR�\�6£QFKH]��1HOVRQ�&DPLORف��-X]JDU�\�PHGLU��HO�
XVR�GH�LQGLFDGRUHV�GH�GHUHFKRV�KXPDQRV�SRU�OD�&RUWH�&RQVWLWXFLRQDO�
FRORPELDQDق��HQ�$EUDPRYLFK��9¯FWRU�	�3DXWDVL��/DXUD��&RPSV����/D�
PHGLFLµQ�GH�GHUHFKRV�HQ�ODV�SRO¯WLFDV�VRFLDOHV��%XHQRV�$LUHV��(GLWRUHV�GHO�
3XHUWRܙ����

9DQ�+RRI��*��+��-7ف��KH�/HJDO�1DWXUH�RI�(FRQRPLF��6RFLDO�DQG�&XOWX�
UDO�5LJKWV��$�5HEXWDO�RI�6RPH�7UDGLFLRQDO�9LHZVق��HQ�$OVWRQ��3��	�
7RPDVHYVNL��.���HGV����7KH�5LJKW�WR�)RRG��8WUHFKW��0DUWLQXV�1õKR�
3XEOLVKHUV��1HWKHUODQG�,QVWLWXWH�RI�+XPDQ�5LJKWV����ܓ�

9£]TXH]��/XLV�'DQLHO�\�6HUUDQR��6DQGUDف��/RV�SULQFLSLRV�GH�XQLYHUVDOLGDG��
LQWHUGHSHQGHQFLD�� LQGLYLVLELOLGDG� \� SURJUHVLYLGDG��$SXQWHV� SDUD� VX�
DSOLFDFLµQ�SU£FWLFDق��HQ�&DUERQHOO�6£QFKH]��0LJXHO�\�6DOD]DU�8JDUWH��
3HGUR��&RRUGV����/D�UHIRUPD�FRQVWLWXFLRQDO�GH�GHUHFKRV�KXPDQRV��XQ�
QXHYR�SDUDGLJPD��8QLYHUVLGDG�1DFLRQDO�$XWµQRPD�GH�0«[LFR��0«�
[LFRܚ����





Las minorías, culturas 
y grupos sociales 

y protección constitucional

Mag. María Victoria Calle Correa,
jueza miembro del Tribunal Constitucional de Colombia



Mag. María Victoria Calle Correa

/LFHQFLDGD�GH�'HUHFKR�HQ��OD�8QLYHUVLGDG�GH�0HGHOO¯Q��FRQ�PDHVWU¯D�HQ�
'HUHFKR�$GPLQLVWUDWLYR�GH�OD�8QLYHUVLGDG�([WHUQDGR�GH�&RORPELD��7LHQH�HV�
SHFLDOL]DFLRQHV�HQ�'HUHFKR�/DERUDO�\�5HODFLRQHV�,QGXVWULDOHV�GH�OD�8QLYHUVLGDG�
([WHUQDGR�GH�&RORPELD�\�HQ�'HUHFKR�$GPLQLVWUDWLYR�GH�OD�8QLYHUVLGDG�6DQWR�
7RP£V��
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Sociedad democrática, sociedad con capacidad 
para incluir

'HVGH�������HQ�&RORPELD�VH�FRQVLGHUµ�TXH�OD�SURWHFFLµQ�GH�ODV�
PLQRU¯DV�GHE¯D�VHU�LQFOXLGD�HQ�OD�&RQVWLWXFLµQ�SRO¯WLFD��'HVGH�HVH�
D³R��OD�VRFLHGDG�FRPSUHQGLµ�TXH�OD�SURWHFFLµQ�GH�HVWDV�SHUVRQDV�

QR�HV�XQ�DFWR�ERQGDGRVR��DGHFXDGR�R�GHVHDEOH��HV�XQ�SUHVXSXHVWR�SDUD�OD�
FRQVWUXFFLµQ�GH�XQD�VRFLHGDG�GHPRFU£WLFD��SDUWLFLSDWLYD�\�IXQGDGD�HQ�HO�
UHVSHWR�SRU�OD�GLJQLGDG�KXPDQD��

(Q������VH�WHQ¯D�OD�FHUWH]D�GH�TXH�VH�LQLFLDED�XQ�DPSOLR�\�ODUJR�FDPLQR�
SRU�UHFRUUHU��/D�GHFLVLµQ�GH�LQFOXLU�HQ�HO�WH[WR�FRQVWLWXFLRQDO�OD�HVSHFLDO�
SURWHFFLµQ�D�WRGD�SHUVRQD��VLQ�LPSRUWDU�VX�UD]D��UHOLJLµQ��RULHQWDFLµQ�VH�
[XDO��RULJHQ�QDFLRQDO�R�IDPLOLDU��OHQJXD��RSLQLµQ�SRO¯WLFD�R�ORVµFD�HV�XQD�
DFFLµQ�TXH�SRU�V¯�VROD�QR�WHQGU¯D�OD�FDSDFLGDG�GH�WUDQVIRUPDU�OD�UHDOLGDG�
\�VXSHUDU�G«FDGDV�GH�H[FOXVLRQHV�\�PDUJLQDFLµQ��8QD�VRFLHGDG�FRQVWUXLGD�
EDMR�ORV�SDU£PHWURV�GHؽ�OR�HVW£QGDUؾ��QR�SRG¯D�FRQYHUWLUVH��GH�OD�QRFKH�D�
OD�PD³DQD��HQ�XQD�VRFLHGDG�LQFOX\HQWH��GLVH³DGD�SDUD�WRGDV�ODV�SHUVRQDV��

(O�GHVDή®R

$XQTXH�OD�VRFLHGDG�HVWXYLHUD�GHFLGLGD�D�WUDQVIRUPDUVH�LQPHGLDWDPHQ�
WH��VLQ�SRVSRQHU�ODV�DFFLRQHV�\�ORV�SODQHV��VLQ�MXVWLFDU�OD�QR�GHVWLQDFLµQ�
GH� UHFXUVRV�SRU� H[LVWLU� RWUD� VHULH� GH�SULRULGDGHV� VXSHULRUHV�� HO� SURFHVR�
GH�WUDQVIRUPDFLµQ�WRPDU¯D�WLHPSR��3DUD�OOHYDUOR�D�FDER��VH�SUHFLVDU¯D�GH�
XQD�VHULH�GH�SRO¯WLFDV�S¼EOLFDV�\�OHJLVODWLYDV�HQFDPLQDGDV�D�LPSOHPHQWDU�
ODV�PHGLGDV�DGHFXDGDV�\�QHFHVDULDV�SDUD�DVHJXUDU�HO�JRFH�HIHFWLYR�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV�GH�WRGDV�ODV�SHUVRQDV��
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El sendero a recorrer

(O�FDPLQR�UHFRUULGR�KD�WHQLGR�YDULDV�HVWDFLRQHV��$O�LQLFLR��ORV�SULPHURV�
FDVRV�VLUYLHURQ�SDUD�VHQWDU�ODV�EDVHV�GH�OD�QXHYD�MXVWLFLD�FRQVWLWXFLRQDO��
8Q�RUGHQ�MXU¯GLFR�HQ�HO�TXH�OD�GLJQLGDG�KXPDQD�HUD�OD�MXVWLFDFLµQ�SDUD�
TXH�FXDOTXLHU�MXH]��DGRSWDUD�PHGLGDV�SURWHFWRUDV��SRU�P£V�VHQFLOOR�TXH�
SDUHFLHUD�HO�FDVR�HQ�HO�FXDO�VH�SRGU¯D�YHU�FRPSURPHWLGD��$�OD�OX]�GH�OD�
QXHYD�&RQVWLWXFLµQ��SRU�WDQWR��FDVRV�FRQVLGHUDGRVف�GH�EDUDQGDق�R�GH�WH�
PDV�PHQRUHV��SDVDURQ�D�VHU�GHEDWHV�MXU¯GLFRV�FHQWUDOHV�GH�OD�VRFLHGDG��/D�
FRQVWUXFFLµQ�GHO�HVWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�FRPHQ]µ��HQ�JUDQ�
PHGLGD��GH�OD�PDQR�GH�ORV�UHFODPRV�MXGLFLDOHV�TXH�ODV�SHUVRQDV�KLFLHURQ�
GH�VXV�GHUHFKRV��

$O�SULQFLSLR��PXFKDV�GH�ODV�LGHDV�\�GH�ODV�WHRU¯DV�TXH�LPSOLFDEDQ�OD�
SURWHFFLµQ�GLUHFWD�GH�ORV�GHUHFKRV�FRQVWLWXFLRQDOHV�VXSXVLHURQ�GHVDUUROORV�\�
DYDQFHV��(Q�OD�PHGLGD�TXH�ORV�MXHFHV�FRQVWLWXFLRQDOHV�KDQ�LGR�LQFRUSRUDQGR�
D�OR�ODUJR�GH�ODV�¼OWLPDV�GRV�G«FDGDV��KHUUDPLHQWDV�WHµULFDV��FRQFHSWXD�
OHV��GRJP£WLFDV�\�DQDO¯WLFDV�QXHYDV��KDQ�SRGLGR�HQHQWDU�PHMRU�ORV�FDVRV�
VRPHWLGRV�D�VX�FRQVLGHUDFLµQ�\�OOHJDU�D�SODQWHDU�UHVSXHVWDV�\�VROXFLRQHV�
P£V�MXVWDV��HQ�ORV�W«UPLQRV�GHO�RUGHQ�FRQVWLWXFLRQDO�YLJHQWH��(VWRV�QXHYRV�
PRGHORV�GH�VROXFLµQ�GH�ORV�FDVRV�FRQFUHWRV��VRQ�HQ�JUDQ�PHGLGD�OD�IXHQWH�
GH�SURWHFFLµQ�GH�ORV�GHUHFKRV�GH�ODV�PLQRU¯DV�HQ�&RORPELD��6RQ�GHFLVLRQHV�
MXGLFLDOHV�TXH�KDQ�PDWHULDOL]DGR�ORV�GHUHFKRV�UHFRQRFLGRV�HQ�OD�&RQVWL�
WXFLµQ��HQ�HO�EORTXH�GH�FRQVWLWXFLRQDOLGDG�\�HQ�OD�OHJLVODFLµQ�QDFLRQDO��

/D�DGHFXDGD�YLVLELOL]DFLµQ�GH�ODV�PLQRU¯DV�\�VXV�LQWHUHVHV�HV�LPSUHVFLQ�
GLEOH�SDUD�VX�LGHQWLFDFLµQ��<�VX�SDUWLFLSDFLµQ��XQ�SUHVXSXHVWR�QHFHVDULR�
SDUD�HO�HMHUFLFLR�GH�ORV�GHUHFKRV��$�FRQWLQXDFLµQ��PH�UHIHULU«�D�OD�VLWXDFLµQ�
GH�WUHV�PLQRU¯DV��FX\RV�GHUHFKRV�KDQ�VLGR�REMHWR�GH�DQ£OLVLV�\�SURWHFFLµQ�
SRU�SDUWH�GH�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�FRORPELDQD��/D�H[SRVLFLµQ�
YD�DFRPSD³DGD�GH�XQ�UHFXHQWR�GH�GHFLVLRQHV�MXGLFLDOHV�TXH�SRGU¯DQ�LQGL�
FDU�FDPLQRV�GH�DFFLµQ�SDUD�OD�SURWHFFLµQ�GH�RWUDV�PLQRU¯DV��/D�GLYHUVLGDG�
GH�ODV�PLQRU¯DV�LPSLGH�FRQVLGHUDU�LQJHQXDPHQWH�TXH�OR�REWHQLGR�SRU�XQ�
JUXSR�YDOH�SDUD�RWURV��3HUR�ODV�HQVH³DQ]DV�VREUH�XQ�PRGR�GH�DFWXDU�GHVGH�
OD�MXULVSUXGHQFLD�V¯�SXHGHQ�VHU�Y£OLGDV�HQ�GLVWLQWDV�ODWLWXGHV��VL�VH�HQWLHQGHQ�
FRPR�IRUPDV�GH�PDWHULDOL]DU�OD�LJXDOGDG�GH�GHUHFKRV��
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Pueblos indígenas y comunidades afrodescendientes. 
Dos senderos, una forma de protección

�
(Q�&RORPELD�H[LVWHQ�DSUR[LPDGDPHQWH�����SXHEORV�LQG¯JHQDV�\�XQ�

DPSOLR�Q¼PHUR�GH�FRPXQLGDGHV�DRGHVFHQGLHQWHV����(VWRV�JUXSRV��DXQTXH�
VH�H[WLHQGHQ�SRU�WRGD�OD�JHRJUD¯D�QDFLRQDO��KDELWDQ�SRU�UHJOD�JHQHUDO�]RQDV�
JHRJU£FDPHQWH�PDUJLQDOHV��HQHQWDQ�FRQGLFLRQHV�GH�SREUH]D�VXSHULRUHV�
D�ODV�GHO�UHVWR�GH�OD�SREODFLµQ�\�REVW£FXORV�SDUD�DFFHGHU�D�ORV�VHUYLFLRV�
E£VLFRV�GHO�(VWDGR��\�VXHQ�DPHQD]DV�D�VXV�WHUULWRULRV�FROHFWLYRV��ELHQ�VHD�
DVRFLDGDV�DO�GHVSRMR��ELHQ�D�VX�XVR�HVWUDW«JLFR�SRU�SDUWH�GH�ORV�GLVWLQWRV�
DFWRUHV�GHO�FRQLFWR�DUPDGR�GHO�SD¯V�

/DV�SHUVRQDV�DRGHVFHQGLHQWHV��HQ�FDPELR��LQJUHVDURQ�DO�SD¯V�PHGLDQWH�
OD�WUDWD�GHVGH�HO�FRQWLQHQWH�DLFDQR��GRQGH�IXHURQ�VHFXHVWUDGRV�\�WUD¯GRV�
SRU�OD�IXHU]D�DO�SD¯V��&������GH��������6X�SRVLELOLGDG�GH�HPDQFLSDFLµQ�VH�
GLR�SULQFLSDOPHQWH�SRU�Y¯DV�GH�KHFKR��PHGLDQWH�HO�FLPDUURQDMH��R�HVFDSH�
D�]RQDV�GH�GL¯FLO�DFFHVR��\�OD�FUHDFLµQ�GH�UHGXFWRV�GH�UHVLVWHQFLD�XUEDQRV��
ORV�SULPHURV�GH�HOORV��HQ�OD�FLXGDG�GH�&DUWDJHQD��

$O�UHFRQRFHU�HO�FDU£FWHU�IXQGDPHQWDO�GH�ORV�GHUHFKRV�GH�ORV�SXHEORV�
LQG¯JHQDV�\�ODV�SHUVRQDV�DRGHVFHQGLHQWHV�\�GDU�SDVR�D�VX�SURWHFFLµQ�SRU�
OD�Y¯D�GH�OD�WXWHOD��OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�DFHUFµ�OD�&RQVWLWXFLµQ�
D�ODV�PDQRV�GH�HVWD�PLQRU¯D��

1.  Autonomía, diferencia, territorio y consulta previa

(QWUH�ORV�GHUHFKRV�GH�ORV�SXHEORV�LQG¯JHQDV��H[LVWHQ�FXDWUR�HQ�WRUQR�D�
ORV�FXDOHV�VH�KD�FRQVWUXLGR�HQ�&RORPELD�XQ�FXHUSR�MXULVSUXGHQFLDO�SRGH�
URVDPHQWH�LQYROXFUDGR�HQ�OD�GHIHQVD�GH�VXV�IRUPDV�GH�FRQFHELU�HO�PXQGR��
0HGLDQWH�OD�UHIHUHQFLD�D�DOJXQDV�VHQWHQFLDV��KDEODU«�GHܬ��OD�DXWRQRP¯D��
�LL��OD�GLIHUHQFLD�R�HO�UHVSHWR�SRU�OD�LJXDOGDG�HQ�PHGLR�GH�ODV�GLIHUHQFLDV��
�LLL��HO�WHUULWRULR�FROHFWLYR��\��LY��OD�FRQVXOWD�SUHYLD���

�ܐ $V¯�OR�VH³DOµ�OD�&RUWH�HQ�6HQWHQFLD�68�����GH�������D�SHVDU�GH�ODV�GLIHUHQFLDV�HQWUH�ORV�
FHQVRV�RFLDOHV�\�OD�LQIRUPDFLµQ�DGPLQLVWUDGD�SRU�ODV�RUJDQL]DFLRQHV�LQG¯JHQDV�

ܑ� /D�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�VREUH�HVDV�PDWHULDV�FRPSRQH�DFWXDOPHQWH�XQ�FRƎXQWR�
GH�P£V�GH�����GHFLVLRQHV�
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1.1.  Indígenas evangélicos e indígenas “tradicionales” 
 en el pueblo arhuaco 

(Q�OD�6HQWHQFLD�68������GH��������VH�DQDOL]µ�HO�FDVR�VLHUUD�QHYDGD�GH�
6DQWD�0DUWD��DO�QRUWH�GH�&RORPELD��VH�HQFXHQWUDQ�FXDWUR�JUXSRV�LQG¯JHQDV��
/RV�DUKXDFRV��ORV�NRJXLV��ORV�ZLZDV�\�ORV�NDQNXDPRV��(VWRV�JUXSRV�PDQ�
WLHQHQ�HQ�GLYHUVD�PHGLGD�VXV�WUDGLFLRQHV��XWLOL]DQ�DWXHQGRV�WUDGLFLRQDOHV�
GH�FRORU�EODQFR��PRFKLODV�\�XQ�JRUUR�ULWXDO��GHQRPLQDGR�WXWXVRPD��/DV�
FXOWXUDV�GH�OD�VLHUUD�QHYDGD��\�PX\�HVSHFLDOPHQWH�HO�SXHEOR�NDQNXDPR��
YLYLHURQ�XQRV�SURFHVRV�GH�FRQYHUVLµQ�D�OD�UHOLJLµQ�FDWµOLFD�PX\�LQWHQVRV��
OOHYDGR�D�FDER�SRU�PLVLRQHURV�FDSXFKLQRV�GXUDQWH�HO�VLJOR���SURFHVR�TXH�
DSUR[LPµ�D�HVWH�JUXSR�D�OD�GHVDSDULFLµQ�FRPR�SXHEOR�«WQLFDPHQWH�GLYHUVR��

(Q�HO�FDVR�HVWXGLDGR�SRU�OD�&RUWH�HQ�OD�6HQWHQFLD�68������VH�SUHVHQ�
Wµ�XQ�FRQLFWR�UHOLJLRVR�GHQWUR�GHO�SXHEOR�DUKXDFR��/RV�RU¯JHQHV�GH�HVD�
FRQWURYHUVLD�VH�UHPRQWDEDQ�D�PHGLDGRV�GHO�VLJOR���FXDQGR�XQD�PXMHU�GH�
OD�FRPXQLGDG�DGKLULµ�HO�FXOWR�HYDQJ«OLFR�\�FRPHQ]µ�Dف�GLYXOJDU�OD�SDODEUDق�
HQ�EXVFD�GH�DGHSWRV�HQ�OD�FRPXQLGDG��$O�FDER�GHO�WLHPSR��HQ�������WRGD�
XQD�JHQHUDFLµQ�GH�LQG¯JHQDV�DUKXDFRV�VH�KDOODEDQ�LQPHUVRV�HQ�HO�FXOWR�
HYDQJ«OLFR��DXQTXH�PDQWHQ¯DQ�DOJXQDV�FRVWXPEUHV��\�HQ�EXHQD�PHGLGD�
VXV�YHVWLGRV�WUDGLFLRQDOHV��\D�QR�FRPSDUW¯DQ�OD�LQWHUSUHWDFLµQ�GHO�PXQGR�
GH�ORV�LQG¯JHQDV�WUDGLFLRQDOHV�

/D�DFFLµQ�GH�WXWHOD�IXH�LQWHUSXHVWD�SRU�HO�JUXSR�GH�LQG¯JHQDV�HYDQ�
J«OLFRV�\�HQ�HOOD�DUJXPHQWDEDQ�XQD�YLRODFLµQ�D�VX�GHUHFKR�D�OD�OLEHUWDG�
UHOLJLRVD��RULJLQDGD�HQ�VXSXHVWRV�PDORV�WUDWRV�TXH�UHFLELGRV�SRU�SDUWH�GH�
ODV�DXWRULGDGHV�GHO�SXHEOR�DUKXDFR��ORVف�PDPRVق��(VRV�WUDWRV�LU¯DQ�GHVGH�
OD�LPSRVLFLµQ�GH�VDQFLRQHV�¯VLFDV�KDVWD�OD�GLVWULEXFLµQ�LQHTXLWDWLYD�GH�ORV�
UHFXUVRV�GHO�UHVJXDUGR��EDVDGD�HQ�OD�OLDFLµQ�UHOLJLRVD�GH�ORV�FRPXQHURV��
6LQ�HPEDUJR��HO�KHFKR�TXH�GHVDWµ�HO�FRQLFWR��TXH�OOHJµ�D�FRQRFLPLHQWR�
GH�OD�&RUWH��IXH�HO�FLHUUH�GH�XQ�WHPSOR�HYDQJ«OLFR�FRQVWUXLGR�GHQWUR�GHO�
UHVJXDUGR�\�OD�H[SXOVLµQ�GH�VX�SDVWRU�

/D�6HQWHQFLD�68�����FRQVWLWX\H�XQ�HMHPSOR�GHO�GL£ORJR�LQWHUFXOWX�
UDO�\��P£V�DXQ��XQD�DFHSWDFLµQ�GHO�µUJDQR�GH�FLHUUH�GHO�VLVWHPD�MXU¯GLFR�
FRORPELDQR�VREUH�VX�QHFHVLGDG�GH�DFHUFDUVH�DO�GHUHFKR�SURSLR�GHVGH�VX�
RULJHQ��\�FRQ�PHGLDFLµQ�DQWURSROµJLFD���LL��XQD�GHPRVWUDFLµQ�GH�FµPR�
HO�MXH]�FRQVWLWXFLRQDO�SXHGH�DEDQGRQDU�VX�HVFULWRULR�SDUD�DGHQWUDUVH��HQ�

�ܒ 0�3��(GXDUGR�&LIXHQWHV�0X³R]
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OD�PHGLGD�GH�OR�SRVLEOH��HQ�ODV�HQWUD³DV�GH�XQ�FRQLFWR�\�DV¯��PHGLDQWH�OD�
HPSDW¯D�FRQ�ODV�SDUWHV�HQ�GLVSXWD��FRPSUHQGHU�WRGRV�ORV�DVSHFWRV�FRQVWL�
WXFLRQDOPHQWH�UHOHYDQWHV�GHO�SUREOHPD�SXHVWR�HQ�VX�FRQRFLPLHQWR��\��LLL��
XQD�GHFLVLµQ�WUDVFHQGHQWDO�HQ�PDWHULD�GH� O¯PLWHV��TXH�SXHGH�UHVXPLUVH�
DV¯��H[LVWH�XQ�Q¼FOHR�GXUR�H�LQWDQJLEOH�GH�GHUHFKRV�KXPDQRV�RSRQLEOH�D�
OD�DXWRQRP¯D�LQG¯JHQD��TXH�FRPSUHQGH�OD�YLGD��OD�SURKLELFLµQ�GH�VHUYL�
GXPEUH��OD�SURKLELFLµQ�GH�WRUWXUD�\�HO�GHELGR�SURFHVR��/D�DSOLFDFLµQ�GHO�
SULQFLSLR�GH�PD[LPL]DFLµQ�GH�D�DXWRQRP¯D��HVHQFLDO�SDUD�OD�SUHVHUYDFLµQ�
GH�ODV�FXOWXUDV�LQG¯JHQDV��\�OD�GHPRVWUDFLµQ�GH�FµPR�GHEHQ�SRQGHUDUVH�
LQWHUHVHV�LQGLYLGXDOHV�\�FROHFWLYRV��FXDQGR�DPERV�FRQVWLWX\HQ�QRUPDV�GH�
GHUHFKR�IXQGDPHQWDO�

(Q� UHODFLµQ� FRQ� ORV� O¯PLWHV� HQWUH� DXWRQRP¯D� LQG¯JHQD� \� GHUHFKRV�
LQGLYLGXDOHV�� OD�6DOD�SUHWHQGLµ�XQLFDU� OD� MXULVSUXGHQFLD� UHFRUGDQGR� OR�
SODQWHDGR�HQ�GRV�VHQWHQFLDV�SUHYLDV���

1.1.1. El rayo y el fuete en el resguardo de Jambaló 

(Q�OD�6HQWHQFLD�7������GH��������VH�DQDOL]DED�HO�FDVR�GH�OD�LPSRVLFLµQ�
GH�XQD�SHQD�GH�IXHWH�HQ�HO�UHVJXDUGR�LQG¯JHQD�GH�-DPEDOµ��(Q�HVH�HYHQWR��
XQD�DJUXSDFLµQ�GH�FDELOGRV�GH�GLVWLQWDV�FRPXQLGDGHV�LQG¯JHQDV�HVWXGLµ�
XQ�FDVR�SDUWLFXODUPHQWH�FRPSOHMR�HQ�HO�FRQWH[WR�GHO�FRQLFWR�DUPDGR��/D�
SHUVRQD�LQYHVWLJDGD�KDEU¯D�DFXVDGR�DO�DOFDOGH�GHO�PXQLFLSLR�GH�VHU�FROD�
ERUDGRU�GH�XQ�JUXSR�DUPDGR�DO�PDUJHQ�GH�OD�OH\��DQWH�RWUD�RUJDQL]DFLµQ�
DUPDGD�TXH��D�OD�SRVWUH��OR�DVHVLQµ��(O�FRƎXQWR�GH�FDELOGRV�FRQVLGHUµ�TXH�
OD�FRQGXFWD�UHVXOWDED�GH�HVSHFLDO�JUDYHGDG�GHELGR�D�OD�FRQVWDQWH�SUHVHQFLD�
GH�HVRV�JUXSRV��DIHFWDQGR�OD�SD]�\�OD�FRQYLYHQFLD�SDF¯FD�HQ�HO�UHVJXDUGR��
3RU�HOOR��DO�LQYHVWLJDGR�VH�OH�LPSXVR�OD�SHQD�GH���IXHWD]RV�SRU�FDGD�FDELOGR��
DFXPXODQGR�XQ�WRWDO�GH����

$QWHV�GH�HMHFXWDUVH�OD�SHQD�HO�DFWRU�VROLFLWµ�VX�UHYRFDWRULD�DQWH�HO�MXH]�
GH�WXWHOD��&XDQGR�HO�DVXQWR�OOHJµ�SDUD�VX�UHYLVLµQ�D�OD�&RUWH�&RQVWLWXFLRQDO��
OD�&RUSRUDFLµQ�QHJµ�OD�DFFLµQ��EDV£QGRVH�HQ�GRV�FULWHULRV��HO�VLJQLFDGR�
GHO�IXHWH�SDUD�OD�FRPXQLGDG��HTXLYDOHQWH�DO�UD\R��FDSD]�GH�OLPSLDU�OD�IDOWD�
\�SRU�OR�WDQWR�GH�SHUPLWLU�OD�UHLQWHJUDFLµQ�GH�OD�SHUVRQD�DO�VHQR�GH�OD�FR�

�ܓ 7�����GH�������0�3��(GXDUGR�&LIXHQWHV�0XQR]���\�7�����GH�������0�3��&DUORV�*DYLULD�
'¯D]�

�ܔ &DUORV�*DYLULD�'¯D]�
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PXQLGDG��\�OD�LQWHQVLGDG�GH�OD�DIHFWDFLµQ�FRUSRUDO�GH�OD�SHQD��TXH�HQFRQWUµ�
EDMD��GHELGR�D�TXH�ORV�IXHWD]RV�VH�KDF¯DQ�HQ�ORV�WRELOORV��VLQ�H[SRVLFLµQ�
FRUSRUDO�GHO�DIHFWDGR�\�VLQ�GHMDU�OHVLRQHV�VHULDV�

/D�VHQWHQFLD�HV�XQ�HMHPSOR�GH�DUJXPHQWDFLµQ�HQ�HO�SOXUDOLVPR�MXU¯GLFR�
\�HO�HVWDGR�PXOWLFXOWXUDO��(Q�HVH�VHQWLGR��OR�P£V�LQWHUHVDQWH�GH�OD�GHFLVLµQ�
HV�OD�PDQHUD�HQ�TXH�HO�SOXUDOLVPR�VH�DSRGHUD�GH�OD�DUJXPHQWDFLµQ�GH�OD�
&RUWH�\�VH�PH]FOD�FRQ�SDU£PHWURV�GH�MXLFLR�GHO�GHUHFKR�FRQVWLWXFLRQDO�
RFFLGHQWDO��(Q�OD�GHFLVLµQ�VH�IXQGHQ�HQWRQFHV�XQ�DQ£OLVLV�GH�OD�SHQD�EDVDGR�
HQ�XQ�HVWXGLR�GH�SURSRUFLRQDOLGDG�GH�OD�PHGLGD��VXVWHQWDGR�D�VX�YH]�HQ�
XQD�GHFLVLµQ�GHO�7ULEXQDO�(XURSHR�GH�'HUHFKRV�+XPDQRV��FRQ�UD]RQHV�
EDVDGDV�HQ�OD�FRQFHSFLµQ�GHO�PXQGR�GHO�SXHEOR�SDH]��¼QLFR�PHGLR�SDUD�
FRPSUHQGHU�HO�XVR�GH�OD�SHQD�GH�IXHWH��/D�LQFRUSRUDFLµQ�GHO�VLPEROLVPR�
UHOLJLRVR�\�FXOWXUDO�GH�OD�FRPXQLGDG�FRPR�UD]µQ�GH�FRQVWLWXFLRQDOLGDG�
FRQVWLWX\H�SRU�HOOR�HO�DSRUWH�FHQWUDO�GH�HVWD�GHFLVLµQ

1.2.  Igualdad en medio de la diferencia

0H�SDUHFH�LQWHUHVDQWH��UHIHULUPH�D�XQD�GHFLVLµQ�HQ�OD�TXH�OD�&RUWH�
HQHQWµ�XQ�SUREOHPD�TXH�SXHGH�GHQRPLQDUVHف��GLIHUHQFLD�UDGLFDOق���(V�
GHFLU��XQ�HVFHQDULR�HQ�TXH�ODV�IRUPDV�GH�YHU�HO�PXQGR�GH�OD�FXOWXUD�PL�
QRULWDULD�SDUHFHQ�LQVDOYDEOHV�HQWH�D�ORV�YDORUHV�GH�OD�FXOWXUD�PD\RULWDULD�
\��HQ�HVWH�FDVR�FRQFUHWR��GH�OD�SUHWHQVLµQ�GH�XQLYHUVDOLGDG�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�

(Q�OD�6HQWHQFLD�7������GH��������OD�&RUWH�&RQVWLWXFLRQDO�VH�SURQXQFLµ�
HQ�XQ�FDVR�HQ�HO�FXDO�HVWDED�GH�SRU�PHGLR�HO�ELHQHVWDU�GH�GRV�QL³RV�JH�
PHORV�UHFL«Q�QDFLGRV�GH�OD�HWQLD�XؾZD��GHELGR�D�TXH�OD�WUDGLFLµQ�DQFHVWUDO�
GH�VX�SXHEOR�FRQVLGHUDED�TXH�ORV�QDFLPLHQWRV�P¼OWLSOHV�FRQWDPLQDEDQ�OD�
YLGD�GH�OD�FRPXQLGDG�\��SRU�HVH�PRWLYR��ORV�JHPHORV�GHE¯DQ�VHU�SXHVWRV�
HQ�PDQRV�GH�OD�PDGUH�QDWXUDOH]D��(O�SDGUH�GH�ORV�PHQRUHV��HQ�XQ�SULPHU�
PRPHQWR�� VROLFLWµ� DO� ,QVWLWXWR�&RORPELDQR� GH�%LHQHVWDU� )DPLOLDU� �HQ�
DGHODQWH�,&%)��KDFHUVH�FDUJR�GH�HOORV�SDUD�HYLWDU�TXH�VH�FRQVXPDUD�HVH�
GHVWLQR��\�DXWRUL]µ�D�OD�LQVWLWXFLµQ�D�DGHODQWDU�ORV�WU£PLWHV�QHFHVDULRV�SDUD�
OD�DGRSFLµQ�GH�ORV�QL³RV��

�ܕ 'DQLHO�%RQLOOD��/D�&RQVWLWXFLµQ�PXOWLFXOWXUDOܕ�������
�ܖ 0�3��)DELR�0RUµQ�'¯D]�
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/D�FRPXQLGDG�VROLFLWµ�DO�,&%)�PDQWHQHU�D�ORV�PHQRUHV�HQ�FXVWRGLD��
PLHQWUDV�VH�DGHODQWDED�XQD�FRQVXOWD�LQWHUQD�SDUD�GHFLGLU�VREUH�ODV�DOWHUQD�
WLYDV�TXH�SRGU¯DQ�RHFHUVH�D�ORV�PHQRUHV��3RVWHULRUPHQWH��ODV�DXWRULGDGHV�
GHO�FDELOGR�VROLFLWDURQ�HO�UHLQWHJUR�GH� ORV�QL³RV�D� OD�FRPXQLGDG�FRQ�HO�
SURSµVLWR�GH�TXH� VXV�SDGUHV�GHFLGLHUDQ�DXWµQRPDPHQWH� VREUH� OD�SRVL�
ELOLGDG�GH�GDUORV�HQ�DGRSFLµQ�R�EXVFDU�XQD�IDPLOLD�FHUFDQD�DO�UHVJXDUGR�
TXH�VH�KLFLHUD�FDUJR�GH�HOORV��(VD�VLWXDFLµQ�PRWLYµ�D�OD�UHSUHVHQWDQWH�GHO�
,&%)�D�LQWHUSRQHU�XQD�DFFLµQ�GH�WXWHOD�HQ�GHIHQVD�GH�ORV�GHUHFKRV�GH�ORV�
PHQRUHV��SUHYDOHQWHV�HQ�HO�RUGHQ�LQWHUQR��FRQ�HO�SURSµVLWR�GH�HYLWDU�VX�
UHLQJUHVR�D�OD�FRPXQLGDG��

7DOHV�UHH[LRQHV��D�SHVDU�GH�SURGXFLUVH�XQD�YH]�VXSHUDGR�HO�FRQLFWR�
RULJLQDGR�HQ�XQDف�GLIHUHQFLD�UDGLFDOق��GHPXHVWUDQ�TXH�HO�GL£ORJR��SRU�GH�
QLFLµQ��QR�HV�GH�XQ�VROR�VHQWLGR��$�OD�GHFLVLµQ�GH�OD�&RUWH�GH�DFHUFDUVH�
FRQ�UHVSHWR�DO�GHUHFKR�LQG¯JHQD�VH�FRUUHVSRQGH��HQ�HO�FDVR�GH�ORV�JHPHORV�
XؾZD�� OD�GHFLVLµQ�DXWµQRPD�GHO�UHVJXDUGR�GH�PRGLFDU�XQD�FRVWXPEUH�
DQFHVWUDO��D�SDUWLU�GHO�GL£ORJR�FRQ�SHUVRQDV�H[WHUQDV�D�OD�FRPXQLGDG�\�GHO�
LQWHU«V�SRU�DFRJHU�HQ�VX�RUGHQ�LQWHUQR�XQR�GH�ORV�SULQFLSLRV�P£V�LPSRU�
WDQWHV�GHO�RUGHQ�PD\RULWDULR��&RQ�HOOR��VH�PXHVWUD�WDPEL«Q�HO�FDU£FWHU�
GLQ£PLFR�GH�OD�FXOWXUD��DXQ�HQWH�D�SU£FWLFDV�FRQ�UD¯FHV�UHOLJLRVDV��TXH�
LQYROXFUDQ�OD�YLVLµQ�GHO�PXQGR�GH�XQD�FRPXQLGDG�R�SXHEOR�GHWHUPLQDGR�

1.3.  Territorio colectivo

(Q�GLYHUVDV�VHQWHQFLDV�OD�&RUWH�&RQVWLWXFLRQDO�KD�SURWHJLGR�D�ODV�FRPX�
QLGDGHV�LQG¯JHQDV�HQ�WRUQR�DO�HMHUFLFLR�GH�ORV�GHUHFKRV�GH�SURSLHGDG�VREUH�
VXV�WHUULWRULRV��GHVWDFDQGR��WDO�FRPR�OR�KD�KHFKR�OD�&RUWH�,QWHUDPHULFDQD�
GH�'HUHFKRV�+XPDQRV��OD�HVSHFLDO�UHODFLµQ�TXH�VH�GD�HQWUH�ORV�SXHEORV�
LQG¯JHQDV�\�VXV�WHUULWRULRV��OD�FXDO�GHQH�VX�IRUPD�GH�YLGD�\�SURYHH�XQ�
HVSDFLR�SDUD�HO�HMHUFLFLR�GH�OD�DXWRQRP¯D�GH�ODV�FRPXQLGDGHV�LQG¯JHQDV��
DV¯�FRPR�SDUD�HO�DGHFXDGR�DSURYHFKDPLHQWR�GH�ORV�UHFXUVRV�QDWXUDOHV��/D�
PD\RU¯D�GH�ODV�GHFLVLRQHV�TXH�DERUGDQ�HO�WHPD��OR�UHODFLRQDQ�FRQ�OD�REOL�
JDFLµQ�GH�DVHJXUDU�OD�SDUWLFLSDFLµQ�GH�ODV�FRPXQLGDGHV�SUHYLD�OD�DGRSFLµQ�
GH�PHGLGDV� TXH� LPSDFWHQ� VXV� WHUULWRULRV�� VLQ� HPEDUJR�� GRV� VHQWHQFLDV�
UHFLHQWHV�VH�RFXSDQ�GH�VX�GHIHQVD��HQ�HVFHQDULRV�HQ�ORV�TXH�QR�HVWDED�GH�
SRU�PHGLR�OD�FRQVXOWD�SUHYLD�
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1.3.1. El caso del río Pepitas 

(Q�OD�6HQWHQFLD�7������GH��������OD�FRPXQLGDG�LQG¯JHQD�GHO�PLVPR�
QRPEUH�YLR�DIHFWDGD�VX�YLGD�FRPR�FRQVHFXHQFLD�GH�OD�IXHUWH�ROD�LQYHUQDO�GHO�
D³Rܗ�����/RV�FDPLQRV�DQHJDGRV��OD�LPSRVLELOLGDG�GH�DFFHGHU�FRQ�VHJXULGDG�
D�VXV�]RQDV�GH�VLHPEUD��OD�DIHFWDFLµQ�GLUHFWD�GH�XQ�JUXSR�GH�YLYLHQGDV�GH�
OD�FRPXQLGDG�\�GH�OD�HVFXHOD�GHO�UHVJXDUGR��DV¯�FRPR�OD�LPSRVLELOLGDG�GH�
HYDFXDU�HQ�FDVR�GH�HPHUJHQFLD��IXHURQ�DOJXQDV�GH�ODV�FRQVHFXHQFLDV�TXH�
HVH�LQYLHUQR�SURGXMR�HQ�HO�UHVJXDUGR�

'HO�FDVR�GHO�U¯R�3HSLWDV�HV�RSRUWXQR�GHVWDFDU���OD�H[WHQVLµQ�GH�DOܬ�
JXQRV�HVW£QGDUHV�GH�SURWHFFLµQ�GHO�GHUHFKR�D�OD�YLYLHQGD�GLJQD�\�DGHFXDGD�
SUHYLVWRV�HQ�OD�&RQVWLWXFLµQ�\�HO�','+�DO�GHUHFKR�D�OD�SURSLHGDG�FROHFWLYD�
GHO� WHUULWRULR�� HVSHFLDOPHQWH�� OD� VHJXULGDG� ¯VLFD�� \� �LL�� OD� DFWXDFLµQ�GHO�
MXH]�FRQVWLWXFLRQDO�FRPR�FUHDGRU�GH�XQ�FRPSOHMR�FRƎXQWR�GH�JDUDQW¯DV�
GH�RULJHQ�MXGLFLDO��VXVFHSWLEOHV�GH�LQFLGLU�HQ�OD�SRO¯WLFD�S¼EOLFD�VREUH�OD�
DWHQFLµQ�\�SUHYHQFLµQ�GH�GHVDVWUHV��HQ�GLVWLQWRV�QLYHOHV�WHUULWRULDOHV��FRQ�
HO�SURSµVLWR�GH�GHIHQGHU�LQWHJUDOPHQWH�XQ�GHUHFKR�IXQGDPHQWDO�FROHFWLYR�
GH�XQD�PLQRU¯D��FX\RV�GHUHFKRV�HYLGHQWHPHQWH�HVFDSDURQ�D�OD�FREHUWXUD�
GHO�SODQ�RUGLQDULR�GH�DWHQFLµQ�\�SUHYHQFLµQ�GH�GHVDVWUHV�GHO�(VWDGR�

1.3.2. Invasión al predio de Alto Nápoles

(Q�OD�6HQWHQFLD�7������GH������������IDPLOLDV�LQG¯JHQDV�SURYHQLHQWHV�
GH�GLYHUVDV�FRPXQLGDGHV��LQYDGLHURQ�XQ�ELHQ�GH�SURSLHGDG�S¼EOLFD��XELFDGR�
HQ�HO�VHFWRU�GH�$OWR�1£SROHV��(VDV�IDPLOLDV��HVWDEDQ�FRQIRUPDGDV��HQWUH�
RWURV��SRU�QL³DV��QL³RV��PXMHUHV�HPEDUD]DGDV�\�DQFLDQRV��(VWDV�SHUVRQDV�
VH� LGHQWLFDEDQ�FRPR�Y¯FWLPDV�GHO�GHVSOD]DPLHQWR� IRU]DGR�� \�QDUUDEDQ�
TXH�GHELHURQ�PRYLOL]DUVH�GHVGH�VXV�UHVSHFWLYRV�WHUULWRULRV��HQ�HO�&DXFD��
SRU�UD]µQ�GHO�FRQLFWR��6X�LQWHU«Vظ�DUPDURQ�HQ�HO�SURFHVRط�HUD�HO�GH�
FRQVWLWXLUVH�HQ�UHVJXDUGR�H�LQLFLDU�XQ�SURFHVR�GH�FRQVWUXFFLµQ�\�UHFRQV�
WUXFFLµQ�GH�FRVWXPEUHV�DQFHVWUDOHV�SDUD�GHVDUUROODU�XQ�SUR\HFWR�GH�YLGD�HQ�
FRPXQLGDG��FRPR�FRPXQLGDG�«WQLFD�\�FXOWXUDOPHQWH�GLYHUVD��(Q�HO�WU£PLWH�
VH�SUREµ�TXH�HVH�SURFHVR�HUD�UHFRQRFLGR�SRU�RWURV�SXHEORV�LQG¯JHQDV��

�ܗ 0�3��/XLV�(UQHVWR�9DUJDV�6LOYD��
�ܘ 0�3��/XLV�(UQHVWR�9DUJDV�6LOYD��
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/D�DOFDOG¯D�GH�&DOL�GHFLGLµ�LQLFLDU�XQ�SURFHVR�SROLFLYR�SDUD�ORJUDU�OD�
UHVWLWXFLµQ�GHO�ELHQ��$OJXQDV�GH�ODV�IDPLOLDV�VROLFLWDURQ��SRU�Y¯D�GH�WXWHOD��
OD�VXVSHQVLµQ�GHO�SURFHVR�\�GH�OD�GLOLJHQFLD�GH�GHVDORMR�FRUUHVSRQGLHQWH��

/D�GHFLVLµQ�GH�$OWR�1£SROHV�FRQVWLWX\H�XQ�HMHPSOR�GH�UHVSHWR�SRU�
OD�SRVLELOLGDG�GH�TXH�ODV�FRPXQLGDGHV�LQG¯JHQDV�QR�VROR�FRQVHUYHQ��VLQR�
TXH�LQLFLHQ�SURFHVRV�GH�YLGD�FRPXQLWDULD��GH�UHVFDWH�GH�WUDGLFLRQHV��\�GH�
UHXELFDFLµQ�HQ�VX�WHUULWRULR�FXDQGR�KDQ�VLGR�GHVSOD]DGRV�GH�OD�YLROHQFLD�\��
WRGR�HOOR��PDQWHQLHQGR�VX�YLGD�HQ�FRPXQLGDG��/D�SRQGHUDFLµQ�HIHFWXDGD�
SRU�OD�&RUWH�LOXVWUµ��HVSHFLDOPHQWH��OD�LQWHQVLGDG�GH�OD�DIHFWDFLµQ��VRVWH�
QLHQGR�TXH�HQWH�D�ORV�YDORUHV�\�SULQFLSLRV�FRQVWLWXFLRQDOHV��OD�DSOLFDFLµQ�
HVWULFWD�GH�OD�OH\��FRQOOHYDED�SDUD�XQ�JUXSR�KXPDQR�TXH�LQYDGLµ�XQ�SUHGLR�
GH�OD�DGPLQLVWUDFLµQ�S¼EOLFD��TXH�QR�HUD�XWLOL]DGR�SDUD�QLQJ¼Q�Q�VRFLDO�R�
DGPLQLVWUDWLYR�HQ�HO�PRPHQWR�GH�VX�RFXSDFLµQ��XQD�GHVSURWHFFLµQ�JUDYH�
GH�VXV�GHUHFKRV�IXQGDPHQWDOHV�

1.4.  Consulta previa

)LQDOPHQWH��ODV�GHFLVLRQHV�GH�FRQVXOWD�SUHYLD�FRQVWLWX\HQ�HO�HVSDFLR�
GRQGH�PD\RUHV�ORJURV�KD�DOFDQ]DGR�OD�PLQRU¯D�LQG¯JHQD�\�GHPXHVWUD�FµPR�
OD�DUWLFXODFLµQ�GH�HVWD�D�ODV�SRO¯WLFDV�S¼EOLFDV�\�D�OD�FUHDFLµQ�GH�QRUPDV�
JHQHUDOHV�SRU�SDUWH�GHO�&RQJUHVR�SXHGH�WUDVFHQGHU�HO�SODQR�UHWµULFR��/D�
IRUPD�HQ�TXH�OD�FRQVXOWD�SURWHJH�HO�WHUULWRULR�\�OD�DXWRQRP¯D�GH�ODV�FRPX�
QLGDGHV��D�OD�YH]�TXH�FRQFUHWD�OD�GHPRFUDFLD�SDUWLFLSDWLYD��KDFHQ�GH�HOOD�OD�
SLHGUD�DQJXODU�GH�ORV�GHUHFKRV�GH�ORV�SXHEORV�LQG¯JHQDV�

1.4.1. Desarrollo y territorio ancestral

6LQ�GXGD��HO�SULPHU�FDVR�UHOHYDQWH�HQ�PDWHULD�GH�FRQVXOWD�SUHYLD�HV�
OD� 6HQWHQFLD� 68������ GH� ������ܖ (Q� HVD� RSRUWXQLGDG�� HO� GHIHQVRU� GHO�
SXHEOR�GHFLGLµ�LQWHUSRQHU�DFFLµQ�GH�WXWHOD�HQ�SURFXUD�GH�OD�SURWHFFLµQ�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�OD�FRPXQLGDG�XؾZD��(Q�VX�FRQFHSWR��ODV�
RSHUDFLRQHV�GH�H[SORUDFLµQ�\�H[SORWDFLµQ�SHWUROHUD�GH�XQD�PXOWLQDFLRQDO�
�2[\�GH�&RORPELD���LPSOLFDEDQ�XQD�OHVLµQ�D�OD�YLGD�GH�OD�FRPXQLGDG��\�D�
VX�GHUHFKR�D�SDUWLFLSDU�HQ�ORV�DVXQWRV�TXH�ORV�DIHFWDQ��VHJ¼Q�OR�SUHY«�HO�
&RQYHQLR������GH���ܘ�

�ܙ 0�3��$QWRQLR�%DUUHUD�&DUERQHOO�
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/D�&RUWH�FRPHQ]µ�SRU�GHVWDFDU�TXH�OD�FRQVXOWD�HV�XQ�GHUHFKR�IXQ�
GDPHQWDO�GH�ODV�FRPXQLGDGHV�LQG¯JHQDV��SRVWHULRUPHQWH��VH³DOµ�TXH�VXV�
IXQGDPHQWRV�VH�HQFXHQWUDQ�HQ�HO�SULQFLSLR�GH�SDUWLFLSDFLµQ��HQ�HO�GHUHFKR�
GH�ODV�FRPXQLGDGHV�D�H[SRQHU�VX�SXQWR�GH�YLVWD�HQWH�D�OD�H[SORWDFLµQ�GH�
UHFXUVRV�HQ�VXV�WHUULWRULRV��\�HQ�HO�&RQYHQLR�����GH�OD�2,7��$³DGLµ�TXH�
ODV�UHXQLRQHV�LQIRUPDWLYDV�QR�VDWLVIDFHQ�HO�GHUHFKR�D�OD�FRQVXOWD��VLQR�TXH�
HVWD�VH�FRQFUHWD�HQ�XQ�GL£ORJR�HQWUH�LJXDOHV��JXLDGR�SRU�HO�SULQFLSLR�GH�
EXHQD�IH��\�HQ�HO�TXH�OD�FRPXQLGDG�GHEH�WHQHU�OD�RSRUWXQLGDG�GH�FRQRFHU�
SOHQDPHQWH�HO�DOFDQFH�GH�ODV�PHGLGDV�TXH�ORV�SXHGHQ�DIHFWDU��DV¯�FRPR�VXV�
FRQVHFXHQFLDV�HQ�OD�YLGD�GH�OD�FRPXQLGDG�

/D�6HQWHQFLD�68�����SODQWHD�TXH�HO�GHVDUUROOR�HFRQµPLFR��WDO�FRPR�
OR� FRQFLEH� HO� JUXSR�PD\RULWDULR� QR� SXHGH� SHUVHJXLUVH� VLQ� SURSLFLDU� OD�
SDUWLFLSDFLµQ�GH�ODV�PLQRU¯DV�DIHFWDGDV��SRU�HMHPSOR��SRU�OD�H[SORWDFLµQ�
GH�UHFXUVRV�QDWXUDOHV��&RQVWLWX\H�HO�SULPHU�HMHPSOR�GH� OD� LPSRUWDQFLD�
GH�OD�FRQVXOWD�FRPR�DUWLFXODGRU�GH�ODV�YLVLRQHV�PLQRULWDULDV�HQ�ORV�SODQHV�
PD\RULWDULRV�

1.4.2. Fumigación en la amazonia 

(Q�OD�6HQWHQFLD�68������GH���������OD�&RUSRUDFLµQ�DFRJLµ�OD�SHWLFLµQ�
GH� DPSDUR�GH�XQ�FRƎXQWR�GH� FRPXQLGDGHV� LQG¯JHQDV�GH� OD� DPD]RQLD��
TXLHQHV�DUJXPHQWDEDQ�TXH�OD�IXPLJDFLµQ�TX¯PLFD�GH�FXOWLYRV�LO¯FLWRV��GHE¯D�
HVWDU�SUHFHGLGD�SRU�OD�FRQVXOWD�D�ODV�FRPXQLGDGHV�LQG¯JHQDV�GH�OD�]RQD��6H�
GHVWDFµ�HQ�HVWD�GHFLVLµQ��TXH�OD�FRQVXOWD�HV�XQD�FRQGLFLµQ�SDUD�HO�HMHUFLFLR�
GH�OD�DXWRQRP¯D�GH�OD�FRPXQLGDG��SDUD�LGHQWLFDU�\�GHFLGLU�VREUH�VXV�SULR�
ULGDGHV��$GHP£V��OD�&RUWH�DFHSWµ�TXH��DXQ�HQ�HVFHQDULRV�HQ�ORV�TXH�HVW£�
GH�SRU�PHGLR�OD�VHJXULGDG�QDFLRQDO��OD�FRQVXOWD�GHEH�DJRWDUVH�FXDQGR�VH�
WUDWD�GH�PHGLGDV�TXH�DIHFWDQ�GLUHFWDPHQWH�D�ODV�FRPXQLGDGHV�RULJLQDULDV�

(VWD�GHFLVLµQ�HV�UHOHYDQWH�HQ�PDWHULD�GH�FRQVXOWD�SRUTXH��HQ�HOOD��OD�
&RUWH�GHVWDFµ�HO�FRPSRQHQWH�GH�DXWRQRP¯D�TXH�HQYXHOYH�OD�FRQVXOWD��6ROR�
VL�ODV�FRPXQLGDGHV�SXHGHQ�LQWHUYHQLU�DELHUWDPHQWH�HQ�OD�WRPD�GH�GHFL�
VLRQHV�TXH�ODV�DIHFWDQ�SXHGH�GHFLUVH�HQWRQFHV�TXH�JR]DQ�GH�XQ�GHUHFKR�D�
DXWR�GHWHUPLQDUVH�GH�DFXHUGR�FRQ�VXV�SULRULGDGHV�\�QHFHVLGDGHV��'H�RWUD�
SDUWH��OD�SUHJXQWD�GH�VL�OD�FRQVXOWD�GHE¯D�DSOLFDUVH�HQ�HO�FDVR�GH�IXPLJDFLµQ�
HQHQWDED�ORV�GHUHFKRV�GH�ORV�SXHEORV�LQG¯JHQDV�FRQ�XQR�GH�ORV�DVSHFWRV�

�ܚ 0�3���OYDUR�7DIXU�*DOYLV�
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P£V�LPSRUWDQWHV�SDUD�HO�HVWDGR�FRORPELDQR��FRPR�OD�OXFKD�FRQWUD�HO�QDU�
FRWU£FR��HQ�HO�PDUFR�GH�FRQYHQLRV�LQWHUQDFLRQDOHV�GH�FRRSHUDFLµQ��/D�
WHQVLµQ�HQWUH�GHUHFKRV�\�VHJXULGDG�VXSRQ¯D�XQ�HVFHQDULR�SDUWLFXODUPHQWH�
FRPSOHMR�SDUD�OD�SURFHGHQFLD�GH�OD�FRQVXOWD�

1.4.3. Otras decisiones

(Q�GHFLVLRQHV� SRVWHULRUHV�� VREUH� HO� SUR\HFWR� GH� H[SORWDFLµQ�PLQHUD�
0DQG«�1RUWH�SDUD�OD�H[SORWDFLµQ�GH�XQD�PLQD�GH�FREUH��RUR��PROLEGHQR�
\�RWURV�PLQHUDOHV��HQ�ORV�GHSDUWDPHQWRV�GH�$QWLRTXLD�\�&KRFµ��6HQWHQFLD�
7������GH���������OD�FRQVWUXFFLµQ�GH�FDUUHWHUDV�HQ�WHUULWRULRV�GH�ORV�UHVJXDU�
GRV�LQG¯JHQDV�GH�&KLGLPD�7ROµ�\�3HVFDGLWR��GHO�&KRFµ��6HQWHQFLD�7������
GH���������\�OD�XELFDFLµQ�GH�XQD�DQWHQD�GH�WHOHFRPXQLFDFLRQHV�HQ�HO�O¯PLWH�
GHO�WHUULWRULR�GH�OD�FRPXQLGDG�&D³DPRPR�/RPDSULHWD��FRQ�XQ�SUHGLR�GH�
SURSLHGDG�SULYDGD��6HQWHQFLD�7������GH���������OD�&RUWH�&RQVWLWXFLRQDO�LQFRU�
SRUµ�D�VX�MXULVSUXGHQFLD�OD�UHJOD�GHO�FRQVHQWLPLHQWR��SURYHQLHQWH�GH�OD�&RUWH�
,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��HQ�HO�FDVR�6DUDPDND�Y��6XULQDP��
'H�DFXHUGR�FRQ�HVD�UHJOD��HQ�GHWHUPLQDGRV�HYHQWRV��HQ�TXH�OD�DIHFWDFLµQ�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�ORV�SXHEORV�PLQRULWDULRV�HV�HVSHFLDOPHQWH�
LQWHQVD��HO�GHEHU�GHO�(VWDGR�QR�VH�DJRWD�HQ�OD�FRQVXOWD�GHO�SXHEOR�DIHFWDGR��
VLQR�TXH�HV�SUHFLVR�VX�FRQVHQWLPLHQWR�DQWHV�GH�LPSODQWDU�OD�PHGLGD��

)LQDOPHQWH��HQ�XQ�FRƎXQWR�GH�GHFLVLRQHV��HQWUH�ODV�FXDOHV�FDEH�GHVWDFDU�
ODV�VHQWHQFLDV�&������GH���������&������GH���������\�&������GH����������
OD�&RUSRUDFLµQ�HVWDEOHFLµ�TXH� OD�FRQVXOWD�SURFHGH�WDPEL«Q�DQWHV�GH� OD�
DGRSFLµQ�GH�PHGLGDV�GH�FDU£FWHU�OHJLVODWLYR��FRQ�OR�TXH�]DƎµ�XQD�GLVFX�
VLµQ�LQLFLDGD�HQ�������\�GHULYDGD�GH�OD�DXVHQFLD�GH�UHJXODFLµQ�HVWDWXWDULD�
GH�ORV�SURFHVRV�FRQVXOWLYRV��(VD�GLVFXVLµQ�JLUµ�HQ�WRUQR�D�OD�WHQVLµQ�TXH�
DO�SDUHFHU�SRGU¯D�SURGXFLUVH�HQWUH�HO�FDU£FWHU�JHQHUDO�GH�OD�FRQVXOWD�\�OD�
QDWXUDOH]D�SDUWLFXODU��R�GH�JUXSR��GH�OD�FRQVXOWD�SUHYLD��/D�DSOLFDFLµQ�GL�
UHFWD�GHO�&RQYHQLR�����GH�OD�2,7�OOHYµ�D�OD�&RUWH�D�FRQVLGHUDU�REOLJDWRULD�
OD�FRQVXOWD��WDPEL«Q�HQ�HVWH�HVFHQDULR�

�ܛ 0�3��1LOVRQ�3LQLOOD�3LQLOOD�
�ܜ 0�3��-RUJH�3DODFLR�3DODFLR�
�ܝ 0�3��/XLV�(UQHVWR�9DUJDV�6LOYD�
�ܞ 0�3��5RGULJR�(VFREDU�*LO�
�ܟ 0�3��/XLV�(UQHVWR�9DUJDV�6LOYD�
�ܠ 0�3��/XLV�(UQHVWR�9DUJDV�6LOYD�
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2.  Las minorías negras o afrodescendientes

&RPR�VH�KD�H[SOLFDGR��XQR�GH�ORV�DVSHFWRV�TXH�GHQHQ�HO�DFFHVR�GH�
ODV�PLQRU¯DV�QHJUDV�D� ORV�GHUHFKRV�FRQVWLWXFLRQDOHV�HQ�&RORPELD��HV� OD�
LGHQWLFDFLµQ�TXH��SRU�Y¯D�GH�MXULVSUXGHQFLD��VH�KD�HIHFWXDGR�HQWUH�VXV�
LQWHUHVHV�\�ORV�GH�ORV�JUXSRV�LQG¯JHQDV��(OOR�VH�KD�UHHMDGR�SULQFLSDOPHQWH�
HQ�HO�GHUHFKR�D�OD�FRQVXOWD�SUHYLD�\�OD�FLUFXQVFULSFLµQ�HVSHFLDO�LQG¯JHQD��

2.1.  Circunscripción especial indígena

/D�6HQWHQFLD�&������GH��������� IXH�GHWHUPLQDQWH�HQ�HO�SURFHVR�GH�
H[WHQVLµQ�GH� ORV�GHUHFKRV�GH� ORV�SXHEORV� LQG¯JHQDV� D� ODV� FRPXQLGDGHV�
DRFRORPELDQDV��/RV�IXQGDPHQWRV�GH�OD�&RUWH�VH�FHQWUDURQ�HQ�GRV�DV�
SHFWRV��OD�LG«QWLFD�GLVFULPLQDFLµQ�KLVWµULFD�\�ODV�DFWXDOHV�FRQGLFLRQHV�GH�
YXOQHUDELOLGDG�HQ�TXH�VH�HQFXHQWUDQ�ODV�FRPXQLGDGHV�RULJLQDULDV�DIHFWDQ�
WDPEL«Q� D� ODV� FRPXQLGDGHV� QHJUDV�� 3RU� OR� WDQWR�� H[SOLFµ�� XQD�PHGLGD�
DUPDWLYD�FRPR�OD�H[LVWHQFLD�GH�XQD�FXRWD�MD��FXUXOHV��HQ�HO�&RQJUHVR��
UHVXOWDED�MXVWLFDGD��WDQWR�HQ�XQ�FDVR�FRPR�HQ�HO�RWUR��$GHP£V��GHMDQGR�
GH�ODGR�ODV�FRPSOHMDV�GLVFXVLRQHV�DQWURSROµJLFDV�\�FXOWXUDOHV�TXH�HQYXHOYHQ�
OD�GHQLFLµQ�GH�OD�LGHQWLGDG�GLYHUVD��OD�&RUWH�SUHFLVµ�TXH�HO�&RQYHQLR�����
UHVXOWD�DSOLFDEOH�D�WRGRV�DTXHOORV�JUXSRV�TXH�VH�FRQVLGHUHQ�SRUWDGRUHV�GH�
XQD�GLIHUHQFLD�FXOWXUDO�GHWHUPLQDGD��\�TXH�GHVHHQ�FRQVHUYDUOD��

2.2.  Indemnización para los propietarios. Libertad sin dignidad 
material

(Q�OD�6HQWHQFLD�&������GH���������OD�&RUSRUDFLµQ�FRQRFLµ�GH�XQD�
DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�FRQWUD�OD�/H\�TXH�DEROLµ�GHQLWLYDPHQWH�
OD�HVFODYLWXG�HQ�&RORPELD��OD�FXDO�HVWDEOHFLµ�HO�SDJR�GH�XQD�LQGHPQL]D�
FLµQ�SDUD�ORV�SURSLHWDULRV�GH�HVFODYRV��FX\R�ELHQHVWDU�HFRQµPLFR�VXLU¯D�
XQ�VHULR�PHQRVFDER�GHELGR�D� OD� LPSHULRVD�QHFHVLGDG�GH�WHUPLQDU�FRQ�
HVD� LQVWLWXFLµQ��'H� DFXHUGR� FRQ� OD� GHPDQGD�� HO� OHJLVODGRU� RPLWLµ�� DO�
SURIHULU�HVD�OH\��HVWDEOHFHU�XQD�LQGHPQL]DFLµQ�SDUD�ODV�Y¯FWLPDV�GH�XQD�

�ܡ 0�3��&DUORV�*DYLULD�'¯D]�
�ܢ 0�3��0DU¯D�9LFWRULD�&DOOH�&RUUHD��6DOYDPHQWR�GH�YRWR�GH� ORV�PDJLVWUDGRV�-XDQ�&DUORV�

+HQDR�3«UH]�/XLV�(UQHVWR�9DUJDV�6LOYD��$FODUDFLµQ�GH�YRWR�GH�0DU¯D�9LFWRULD�&DOOH�&RUUHD�
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GH�ODV�YLRODFLRQHV�GH�GHUHFKRV�IXQGDPHQWDOHV�P£V�JUDYHV�GH�OD�KLVWRULD�
FRORPELDQD�\�XQLYHUVDO��PLHQWUDV�TXH�FRPSHQVµ�D�TXLHQHV�VH�FRQVLGHUDURQ�
HQ�HVD�«SRFD�SURSLHWDULRV�GH�YLGDV�KXPDQDV�

/D�&RUWH�FRQVLGHUµ�TXH�OD�QRUPD�GHPDQGDGD�QR�VH�KDOODED�YLJHQWH��
QL�SURGXF¯D�HIHFWRV�DFWXDOPHQWH��UD]µQ�SRU�OD�FXDO�QR�WHQ¯D�FRPSHWHQFLD�
SDUD�SURQXQFLDUVH�VREUH�HO�SUREOHPD�MXU¯GLFR�SODQWHDGR��

3HVH� D� OD� GHFLVLµQ� LQKLELWRULD�� HVWH� FDVR� UHVXOWµ�PX\� LOXVWUDWLYR� GH�
OD� VLWXDFLµQ�GH�XQD�PLQRU¯D�\�GH� OD�GLIHUHQFLD�GH�QHFHVLGDGHV�HQWUH� ODV�
FRPXQLGDGHV�QHJUDV�\� ODV� LQG¯JHQDV��/R�TXH�SHUPLWLµ� IXH� OD�YLVLELOL]D�
FLµQظ�PHGLDQWH�VDOYDPHQWRV�GH�YRWR�\�DFODUDFLRQHVط�GH�XQD�VLWXDFLµQ�GH�
GLVFULPLQDFLµQ�GHULYDGD�GH�XQD�OLEHUWDG�VLQ�GLJQLGDG�PDWHULDO�

2.3.  La Boquilla, comunidad entre murallas

(Q�OD�6HQWHQFLD�7������GH���������OD�6DOD�3ULPHUD�VH�SURQXQFLµ�VREUH�
OD�YLRODFLµQ�GHO�GHUHFKR�D�OD�FRQVXOWD�SUHYLD�GH�XQD�FRPXQLGDG�QHJUD�GH�
&DUWDJHQD��XELFDGD�HQ�HO�VHFWRU�WUDGLFLRQDO�GH�/D�%RTXLOOD��'H�DFXHUGR�
FRQ�HVWXGLRV�DQWURSROµJLFRV�FRQVXOWDGRV�SRU�OD�&RUWH�&RQVWLWXFLRQDO�DO�
PRPHQWR�GH�DQDOL]DU�ORV�DQWHFHGHQWHV�HWQRJU£FRV�GHO�FRQVHMR�FRPXQLWDULR�
WXWHODQWH��HVD�FRPXQLGDG�VH�HQFXHQWUDف�URGHDGD�HQWUH�PXUDOODVق��H[SUHVLµQ�
TXH�REYLDPHQWH�DOXGH�D�ODV�FRQVWUXFFLRQHV�FRORQLDOHV�GH�OD�FLXGDG��GHV�
WLQDGDV�D�SURWHJHUOD�GH�DPHQD]DV�H[WHUQDV��SHUR�PHWDIµULFDPHQWH�LQGLFD�
HO�FRQQDPLHQWR�GH� OD�FRPXQLGDG�SRU� O¯PLWHV�QDWXUDOHV��HFRQµPLFRV�\�
VRFLDOHV�

/D�SREODFLµQ��WUDGLFLRQDOPHQWH�GHGLFDGD�D�OD�SHVFD��RFXSD�XQ�WHUULWR�
ULR�DG\DFHQWH�D�XQ�PDQJODU��PLHQWUDV�TXH�HO�VHFWRU�GH�SOD\D�TXH�OD�URGHD�
HV�XQ�HQFODYH�GH�GHVDUUROOR�XUEDQ¯VWLFR�\�KRWHOHUR��(Q�HVH�DPELHQWH��OD�
SHVFD�WUDGLFLRQDO�FDGD�YH]�VH�KDFH�P£V�GL¯FLO�SDUD�OD�FRPXQLGDG��D�OD�YH]�
TXH�FRPLHQ]D�D�SUHVHQWDUVH�XQ�GHVSOD]DPLHQWR�KDFLD�QXHYDV�SRVLELOLGDGHV�
GH�WUDEDMR��(O�FDVR�SODQWHD��VHJ¼Q�OR�FRQVLGHUµ�OD�&RUWH�XQ�SUREOHPD�GH�
DIHFWDFLµQ�D�OD�FRPXQLGDG�GHULYDGR�GH�OD�IDOWD�GH�GHQLFLµQ�HQ�ODV�SRO¯�
WLFDV�S¼EOLFDV�GHO�XVR�GHO�HVSDFLR�S¼EOLFR�HQ�OD�FLXGDG��/D�FRPXQLGDG�QR�
RFXSD�QL�UHLYLQGLFD�XQ�GHUHFKR�WHUULWRULDO�VREUH�ODV�SOD\DV�GH�OD�ERTXLOOD��
3HUR�HQ�OD�PHGLGD�HQ�TXH�VH�FRSDQ�ORV�HVSDFLRV�DG\DFHQWHV�D�VX�WHUULWRULR��
HQ�WRGR�HO�FRUUHJLPLHQWR��VX�H[WLQFLµQ�FRPR�JUXSR�KXPDQR�GLIHUHQFLDGR�

�ܣ 0�3��0DU¯D�9LFWRULD�&DOOH�&RUUHD��
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HVWDU¯D�GHFUHWDGD��SXHV�QR�VROR�VX�PRGR�GH�VXEVLVWHQFLD�WUDGLFLRQDO��VLQR�
DOJXQDV�GH�VXV�DFWLYLGDGHV�FXOWXUDOHV��HVWDV�W¯SLFDV��UHTXLHUHQ�GHO�DFFHVR�
D�ODV�SOD\DV�GHO�FRUUHJLPLHQWR�

(O�FDVR��VHJ¼Q�IXH�HQWHQGLGR�SRU�OD�&RUWH��SODQWHD�OD�DSOLFDFLµQ�GH�
OD�FRQVXOWD�FRQ�QHV�DVRFLDGRV�D�OD�LQFRUSRUDFLµQ�GH�OD�FRPXQLGDG�HQ�OD�
GHQLFLµQ�GH�SRO¯WLFDV�XUEDQ¯VWLFDV��DVSHFWR�TXH�XVXDOPHQWH�QR�VH�FRQVL�
GHUD�DVXQWR�GH�ORV�SXHEORV�DQFHVWUDOHV��HQWUH�RWUDV�UD]RQHV��SRUTXH�HVWRV�
XVXDOPHQWH��DXQTXH�QR�QHFHVDULDPHQWH��VH�XELFDQ�HQ�]RQDV�UXUDOHV��&RPR�
JUXSR�PLQRULWDULR��OD�FRQVXOWD�GH�OD�FRPXQLGDG�GH�/D�%RTXLOOD�VH�WRUQD�
HQ�HO�¼QLFR�PHGLR�SDUD�DVHJXUDU�TXH�HVDV�SRO¯WLFDV�QR�FXOPLQHQ�FRQ�HO�
HQFLHUUR�GHQLWLYR�GH�VXV�SRVLELOLGDGHV�GH�YLGD�EXHQD��HQWUH�ODV�PXUDOODV�GHO�
PDQJOH��ORV�SUR\HFWRV�XUEDQ¯VWLFRV�\�HO�WXULVPR��VLQ�SDUWLFLSDFLµQف�QHJUDق�

2.4.  Discotecas “blancas”

(Q� ODV� VHQWHQFLDV�7������� GH� �������� \�7������ GH� �������� OD�&RUWH�
FRQRFLµ�OD�VLWXDFLµQ�TXH�VH�SUHVHQWDED�HQ�GRV�GLVFRWHFDV�GH�&DUWDJHQD��
6LJXLHQGR�OD�WHQGHQFLD�GH�HVWH�WLSR�GH�HVWDEOHFLPLHQWRV��ORV�GXH³RV�GHO�
OXJDUف�VH�UHVHUYDEDQ�HO�GHUHFKR�GH�DGPLVLµQق��/DV�GLVFRWHFDV�4.�<,72�\�
/D�&DUERQHUD�LPSLGLHURQ�HQWRQFHV�HO�DFFHVR�D�PXMHUHV�DRFRORPELDQDV��
EDV£QGRVH�¼QLFDPHQWH�HQ�HO�FRORU�GH�VX�SLHO��

$� SHVDU� GH� TXH� HO� KHFKR� VH� KDOODED� FRQVXPDGR�� OD�&RUWH� GHFLGLµ�
SURQXQFLDUVH�GH�IRQGR�VREUH�OD�YLRODFLµQ�HYLGHQWH�GH�ORV�GHUHFKRV�GH�ODV�
WXWHODQWHV��UHFRUGDQGR�OD�LPSRUWDQFLD�GHO�SULQFLSLR�GH�QR�GLVFULPLQDFLµQ�
HQ�HO�'HUHFKR�,QWHUQDFLRQDO�GH�ORV�'HUHFKRV�+XPDQRV�\�OD�&RQVWLWXFLµQ�
3RO¯WLFD��$GHP£V��GHVWDFµ�TXH�HO�FRORU�GH�SLHO�HV�SUHFLVDPHQWH�XQR�GH�ORV�
FULWHULRV�SURKLELGRV�GH�WUDWR�GLIHUHQFLDO�HVWDEOHFLGRV�HQ�HO�DUW¯FXOR����GH�
OD�&RQVWLWXFLµQ��\�XQ�FULWHULR�VRVSHFKRVR�GHQWUR�GH�GLIHUHQFLDFLµQ��GHQWUR�
GHO�'HUHFKR�,QWHUQDFLRQDO�GH�ORV�'HUHFKRV�+XPDQRV��/D�UHOHYDQFLD�GHO�
FDVR��UDGLFD�HQ�UHFRUGDUQRV�TXH�OD�GLVFULPLQDFLµQ�SXUD��GLUHFWD�\�EDVDGD�
HQ�HO�FRORU�GH�OD�SLHO��DXQ�H[LVWH�HQ�HO�SD¯V��SHVH�D�TXH�ODV�FDUWDV�\�GHFOD�
UDFLRQHV�GH�GHUHFKRV�OD�FRQVLGHUDQ�XQD�GH�ODV�P£V�HYLGHQWHV�YLRODFLRQHV�D�
ORV�GHUHFKRV�KXPDQRV�

�ܐ� 0�3��&ODUD�,Q«V9DUJDV�+HUQ£QGH]�
�ܑ� 0�3��$OHGR�%HOWU£Q�6LHUUD�
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3.  Las personas con discapacidad. Sociedad democrática, 
 sociedad con capacidad para incluir.

Contexto

/D�VLWXDFLµQ�KLVWµULFD�GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG��VHJ¼Q�OR�VRV�
WHQLGR�SRU�OD�&RUWH�&RQVWLWXFLRQDO�HQ�GRV�VHQWHQFLDV�&������GH��������\�
7������GH����������FRPSUHQGH�WUHV�JUDQGHV�HWDSDV��HO�UHFKD]R�GH�OD�SHUVRQD�
FRPR�SRVHHGRUD�GH�FDUDFWHU¯VWLFDV�FRUUHVSRQGLHQWHV�D�PDOGLFLRQHV��R�FDV�
WLJRV�GH�RULJHQ�VXSHULRU��VX�LQWHUQDFLµQ�R�DLVODPLHQWR��OD�LPSOHPHQWDFLµQ�
GH�PHGLGDV�GH�UHKDELOLWDFLµQ��GHVWLQDGDV�D�OD�VXSHUDFLµQ�GH�OD�GLVFDSDFLGDG�
GH� OD�SHUVRQD�FRPR�SUHVXSXHVWR�SDUD�HO�SOHQR�HMHUFLFLR�GH� OD�GLJQLGDG�
KXPDQD�\�SRU�OR�WDQWR�GH�ORV�GHUHFKRV�KXPDQRV��\��QDOPHQWH��OD�FRQV�
WDWDFLµQ�GHO�FRPSRQHQWH�VRFLDO�GH�OD�GLVFDSDFLGDG�FRPR�SUHVXSXHVWR�SDUD�
HO�GHVDUUROOR�GH�SRO¯WLFDV�S¼EOLFDV�FRQ�HQIRTXH�GH�GHUHFKRV�KXPDQRV��\�
SDUD�OD�HOLPLQDFLµQ�GH�EDUUHUDV�D�OD�LQWHJUDFLµQ�VRFLDO�

(Q�&RORPELD��GHVGH�������VH�FRQVLGHUµ�TXH�OD�SURWHFFLµQ�GH�ODV�SHU�
VRQDV�FRQ�FDSDFLGDGHV�HVSHFLDOHV�\�GLIHUHQFLDOHV�HQ�XQD�VRFLHGDG�GHE¯D�VHU�
LQFOXLGD�HQ�OD�&RQVWLWXFLµQ�SRO¯WLFD��/D�VRFLHGDG�FRPSUHQGLµ�TXH�VX�SUR�
WHFFLµQ�HV�SUHVXSXHVWR�SDUD�OD�FRQVWUXFFLµQ�GH�XQD�VRFLHGDG�GHPRFU£WLFD��
SDUWLFLSDWLYD�\�IXQGDGD�HQ�HO�UHVSHWR�SRU�OD�GLJQLGDG�KXPDQD��7DO�FRPR�
RFXUULµ�FRQ� ODV�GHP£V�PLQRU¯DV� VREUH� ODV�TXH�PH�KH�UHIHULGR�� VH� WHQ¯D�
FRQFLHQFLD�GH�TXH�OD�LQFOXVLµQ�GH�QRUPDV�GLULJLGDV�D�JDUDQWL]DU�OD�LJXDOGDG�
GH�GHUHFKRV�GH�HVWH�JUXSR�SREODFLRQDO�QR�WHQ¯D��SRU�V¯�VROD��OD�FDSDFLGDG�
GH�WUDQVIRUPDU�OD�UHDOLGDG�\�VXSHUDU�G«FDGDV�GH�H[FOXVLRQHV�\�PDUJLQDFLµQ��

3.1.  El derecho a valerse por sí mismo

7HPSUDQDPHQWH��OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�JHQHUµ�XQD�RIHUWD�GH�
SURWHFFLµQ�MXGLFLDO�HIHFWLYD�HQWH�D�OD�GLVFULPLQDFLµQ�EDVDGD�HQ�PRWLYRV�
GH�FDSDFLGDG�¯VLFD�R�PHQWDO��HQ�GLIHUHQWHV�£PELWRV��

4XL]£�XQR�GH�ORV�SULQFLSDOHV�SUREOHPDV�TXH�HQHQWµ�OD�SURWHFFLµQ�\�
JDUDQW¯D�GHO�GHUHFKR�IXQGDPHQWDO�GH�WRGD�SHUVRQD�D�QR�VHU�GLVFULPLQDGD��
FRQ�LQGHSHQGHQFLD�GH�VXV�FDSDFLGDGHV�\�OLPLWDFLRQHV�¯VLFDV�\�PHQWDOHV��

�ܒ� 0��3��0DU¯D�9LFWRULD�&DOOH�&RUUHD�
�ܓ� 0��3��-XDQ�&DUORV�+HQDR�3«UH]�
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IXH�OD�LGHD�VHJ¼Q�OD�FXDO��HO�FDU£FWHU�SUHVWDFLRQDO�GH�XQ�GHWHUPLQDGR�GH�
UHFKR�FRQVWLWXFLRQDO�LPSOLFDED�TXH�QR�SRG¯D�VHU�UHFODPDGR�MXGLFLDOPHQWH��
PHGLDQWH�DFFLµQ�GH�WXWHOD�

1R�REVWDQWH��GHVGH�XQ�LQLFLR��OD�MXVWLFD�FRQVWLWXFLRQDO�KD�UHFRQRFLGR�
OD�H[LVWHQFLD�GH�GHUHFKRV�FRQVWLWXFLRQDOHV�IXQGDPHQWDOHV�GH�FDU£FWHU�SUHV�
WDFLRQDO��TXH�SXHGHQ�VHU�UHFODPDGRV�MXGLFLDOPHQWH��$XW«QWLFDV�JDUDQW¯DV�
MXU¯GLFDV� TXH� SXHGHQ� VHU� GHQRPLQDGDV� GHUHFKRV�� SRU� FXDQWR� QR� HVW£Q�
VXSHGLWDGDV�D�QLQJXQD�FRQVLGHUDFLµQ�SRO¯WLFD�R�DGPLQLVWUDWLYD�SRVWHULRU��
3XHGHQ�H[LVWLU�FXHVWLRQHV�GH�WLHPSR��PRGR�\�OXJDU��HQ�UHODFLµQ�FRQ�OD�
HMHFXFLµQ�GHO�GHUHFKR��SHUR�QR�D�OD�H[LVWHQFLD�GHO�PLVPR�\�D�OD�QHFHVLGDG�
GH� VX� SURWHFFLµQ�� 3RU� HOOR�� VDOYDGDV� ODV� FRPSHWHQFLDV� FRQVWLWXFLRQDOHV�
SURSLDV�GH� ORV�µUJDQRV�GHO�(VWDGR�� ORV�HQWHV�S¼EOLFRV�\� ORV�FXHUSRV�GH�
UHSUHVHQWDFLµQ�GHPRFU£WLFD�D� OD�KRUD�GH� LPSDUWLU�µUGHQHV� MXGLFLDOHV�� OD�
MXULVSUXGHQFLD� FRQVWLWXFLRQDO�� GHVGH� ������ KD� UHFRQRFLGR� OD� H[LVWHQFLD�
GH� GHUHFKRV� IXQGDPHQWDOHV� FRQVWLWXFLRQDOHV� FRQ� FDU£FWHU� SUHVWDFLRQDO��
H[LJLEOHV�PHGLDQWH�DFFLµQ�GH� WXWHOD��'LPHQVLRQHV�GH�SURWHFFLµQ�GH� ORV�
GHUHFKRV�TXH��SHVH�D�VX�FDU£FWHU�SUHVWDFLRQDO��VRQ�LPSRVWHUJDEOHV�HQ�XQD�
GHPRFUDFLD�SDUWLFLSDWLYD��HQ�XQ�HVWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�
IXQGDGR�HQ�OD�GLJQLGDG�KXPDQD��

(Q�WDO�VHQWLGR��HQ�HO�FDVR�TXH�KH�GHQRPLQDGRف�H[LJHQFLD�GH�UD]RQD�
ELOLGDG�HQ�GHVSLGRق��FXDQGR�H[LVWH�GLVFDSDFLGDG��OD�&RUWH�&RQVWLWXFLRQDO�
GHFLGLµ�TXH�OD�$GPLQLVWUDFLµQ�3¼EOLFD�WLHQH�XQD�FDUJD�HVSHFLDO�GH�DUJX�
PHQWDFLµQ�HQ�GHPRVWUDU�TXH�QR�HVW£�GLVFULPLQDQGR�D�XQD�SHUVRQD�SRU�
VXV�FDSDFLGDGHV�HVSHFLDOHV�R�GLIHUHQFLDOHV��FXDQGR�VH�HMHUFHQ�ODV�IDFXOWDGHV�
OHJDOHV�TXH�SHUPLWHQ�GHVYLQFXODU�ODERUDOPHQWH�D�DOJXLHQ��LQFOXVR�VLQ�WHQHU�
TXH�PRWLYDU�R�VXVWHQWDU�H[SUHVDPHQWH�WDO�GHWHUPLQDFLµQ��GHFODUDFLµQ�GH�
LQVXEVLVWHQFLD���6HQWHQFLD�7������GH����������/DV�LPSOLFDFLRQHV�SUHVWD�
FLRQDOHV�TXH�SXGLHUD�WHQHU�OD�SURWHFFLµQ�GH�HVWH�GHUHFKR�FRQVWLWXFLRQDO�
IXQGDPHQWDO��HQ�PRGR�DOJXQR�OH�UHVWDQ�HIHFWLYLGDG��6H�WUDWD�GH�XQD�PHGLGD�
GH�SURWHFFLµQ�\�JDUDQW¯D�GHO�GHUHFKR�D�OD�LJXDOGDG�GH�SHUVRQDV�FRQ�FDSDFL�
GDGHV�HVSHFLDOHV�R�GLIHUHQFLDOHV�TXH��FRPR�RFXUUH�FRQ�RWUDV�GLPHQVLRQHV�
GH�HVWH�GHUHFKR��QR�SXHGHQ�VHU�SRVSXHVWDV�HQ�XQD�VRFLHGDG�GHPRFU£WLFD�
\�SDUWLFLSDWLYD��

�ܔ� 0��3��(GXDUGR�&LIXHQWHV�0X³R]��(Q�HO�FDVR�FRQFUHWR��OD�&RUWH�&RQVWLWXFLRQDO�VH�DEVWXYR�
GH�GDU�OD�SURWHFFLµQ�SRU�FRQVLGHUDU�TXH�HO�DFFLRQDQWH�QR�KDE¯D�GHPRVWUDGR�VX�FRQGLFLµQ�
GH�VHU�XQD�SHUVRQD�FRQ�GLVFDSDFLGDG��
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$V¯��FRQ�EDVH�HQ�HVWD�GHFLVLµQ��OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�KD�SUR�
WHJLGR�HO�GHUHFKR�GH�XQD�SHUVRQD�FRQ�GLVFDSDFLGDG�D�SHUPDQHFHU�ODERUDQGR�
HQ�XQ�FDUJR�GH�VLPLODUHV�FRQGLFLRQHV�DO�TXH�HMHUF¯D��HVSHFLDOPHQWH�HQ�OD�
$GPLQLVWUDFLµQ�3¼EOLFD����PLHQWUDVظ�GHFLVLµQ�FRQ�HIHFWR�WUDQVLWRULRظ�HO�
MXH]�QDWXUDO� UHVROY¯D�GHQWUR�GH�XQ�SURFHVR�RUGLQDULR� OD� OHJDOLGDG�GH� OD�
GHFLVLµQ�GH�VX�GHVSLGR����HQ�FXDQWR�VH�HQFXHQWUH�HQ�MXHJR�HO�GHUHFKR�DO�
P¯QLPR�YLWDO�HQ�GLJQLGDG��

3.2.  Libertad de locomoción sobre ruedas

(Q�HO�FDVRف�VLOODV�GH�UXHGDV�HQ�HO�HVWDGLR��6قHQWHQFLD�7������GH�������
VH�JDUDQWL]µ�HO�GHUHFKR�GH�SHUVRQDV�HQ�VLOODV�GH�UXHGDV�D�FRQWDU�FRQ�HV�
SDFLR�HQ�HO�HVWDGLR�GH�I¼WERO�GH�&DOL��XQD�GH�ODV�SULQFLSDOHV�FLXGDGHV�GH�
&RORPELD����1R�HUD�VROR�OD�SRVLELOLGDG�GH�DFFHVLELOLGDG�HQ�W«UPLQRV�GH�
GHVSOD]DPLHQWR�� VLQR�GH� DFFHVLELOLGDG� DO� HVSHFW£FXOR�GHSRUWLYR�� DO� JRFH�
HIHFWLYR�GH�VX�GHUHFKR�D�OD�UHFUHDFLµQ�

/DV�OXFKDV�GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�KDQ�EHQHFLDGR�HO�JRFH�
HIHFWLYR�GH�VXV�GHUHFKRV��SHUR�WDPEL«Q�KDQ�VLGR�HVFHQDULR�SDUD�OD�FRQV�
WUXFFLµQ�GHO�GHUHFKR�FRQVWLWXFLRQDO�HQ�JHQHUDO��0XFKRV�GH�ORV�DYDQFHV�HQ�
PDWHULD�GH�FRQFHSWXDOL]DFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VH�KDQ�GDGR�
D�SURSµVLWR�GH�OD�SURWHFFLµQ�GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG��(VR�RFXUULµ�
HQ�HO�FDVR7ف�UDQVPLOHQLRق�>VLVWHPD�GH�WUDQVSRUWH�PDVLYR�GH�%RJRW£@��HQ�
HO�FXDO��OD�&RUWH�&RQVWLWXFLRQDO��GLH]�D³RV�GHVSX«V�GH�HQWUDU�HQ�IXQFLRQHV��
UHVROYLµ�TXH�

�ً��HO�£PELWR�GH�SURWHFFLµQ�GH�OD�OLEHUWDG�GH�ORFRPRFLµQ�
GH�XQD�SHUVRQD�GLVFDSDFLWDGD�FRQWHPSOD�OD�SRVLELOLGDG�GH�
DFFHGHU� DO� VLVWHPD�GH� WUDQVSRUWH� S¼EOLFR� E£VLFR� GH� XQD�
FLXGDG�HQ�FRQGLFLRQHV�GH�LJXDOGDG��HV�GHFLU��VLQ�WHQHU�TXH�
VRSRUWDU�OLPLWDFLRQHV�TXH�VXSRQJDQ�FDUJDV�H[FHVLYDV��/D�
GLPHQVLµQ�SRVLWLYD�GH�HVWH�GHUHFKR�IXQGDPHQWDO�VXSRQH��
SRU� OR�PHQRVܬ��FRQWDU�FRQ�XQ�SODQ�� �LL��TXH�SHUPLWD��
SURJUHVLYDPHQWH��HO�JRFH�HIHFWLYR�GHO�GHUHFKR��\��LLL��TXH�

�ܕ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��-RV«�*UHJRULR�+HUQ£QGH]�*DOLQGR��
�ܖ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��-RV«�*UHJRULR�+HUQ£QGH]�*DOLQGR�
�ܗ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��(GXDUGR��&LIXHQWHV�0X³R]�
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SRVLELOLWH�OD�SDUWLFLSDFLµQ�GH�ORV�DIHFWDGRV�HQ�HO�GLVH³R��
HMHFXFLµQ�\�HYDOXDFLµQ�GH�GLFKR�SODQ��HQ�HVWH�FDVR�HQ�ORV�
W«UPLQRV�GH�ODV�OH\HV�YLJHQWHV�TXH�GHVDUUROODQ�OD�&RQVWL�
WXFLµQ�HQ�HVWH�£PELWR����

(V�GHFLU��D�SURSµVLWR�GH�OD�SURWHFFLµQ�GH�OD�OLEHUWDG�GH�ORFRPRFLµQ�GH�
XQD�SHUVRQD�FRQ�GLVFDSDFLGDG��OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�DFODUµ�GRV�
FXHVWLRQHV�YLWDOHV��3ULPHUR��QR�KD\�GHUHFKRV�TXH�FXHVWHQ�\�GHUHFKRV�TXH�
QR�FXHVWHQ�� WRGRV� ORV�GHUHFKRV� IXQGDPHQWDOHV�SXHGHQ�WHQHU� IDFHWDV�GH�
FDU£FWHU�SUHVWDFLRQDO�\�IDFHWDV�TXH�QR�WHQJDQ�WDO�FDU£FWHU��6HJXQGR��HVDV�
GLPHQVLRQHV�GH�XQ�GHWHUPLQDGR�GHUHFKRظ�VXV�IDFHWDV�GH�FDU£FWHU�SUHVWD�
FLRQDOظ�SXHGHQ�VHU�MXVWLFLDEOHV��([LVWHQ�XQRV�FRQWHQLGRV�P¯QLPRV�GH�WDOHV�
GHUHFKRV�FRPR�ORV�LGHQWLFDGRV�SRU�OD�GHFLVLµQ�GH�OD�&RUWH�&RQVWLWXFLRQDO�
TXH�QR�SXHGHQ�VHU�SRVSXHVWRV��HO�FDU£FWHU�SURJUHVLYR�GH�OD�IDFHWD�GH�XQ�
GHUHFKR�QR�HV�XQ�SHUPLVR�SDUD�LQFXPSOLU��HV�XQ�GHEHU�GH�DFWXDU�SURJUH�
VLYDPHQWH��PHGLDQWH�XQ�SODQ�TXH�DV¯�OR�SHUPLWD�

(O�FDVR7ف�UDQVPLOHQLRق�DEULµ�XQD�SXHUWD�TXH�KD�VHUYLGR�D�GLIHUHQWHV�
£UHDV�GHO�RUGHQ�FRQVWLWXFLRQDO�YLJHQWH�LQFOX\HQGR��SRU�VXSXHVWR��ORV�GH�
UHFKRV�GH�OD�SHUVRQDV�FRQ�GLVFDSDFLGDG��HQ�RWUDV�£UHDV�GLIHUHQWHV�DO�VHUYL�
FLR�GH�WUDQVSRUWH�S¼EOLFR��'H�HVD�PDQHUD��VLJXLHQGR�OD�GHFLVLµQ�GHO�FDVR�
���OD�&RUWH�&RQVWLWXFLRQDO�RUGHQµ�UHFLHQWHPHQWH�HO�GLVH³Rق7UDQVPLOHQLRف
H�LPSOHPHQWDFLµQ�GH�XQ�SODQ�GH�DFFHVLELOLGDG�HQ�XQD�VHULH�GH�RFLQDV�\�
GHSHQGHQFLDV�MXGLFLDOHV�>FDVRف�-X]JDGRV�DFFHVLEOHV��6قHQWHQFLD�7������GH�
������@��

3.3.  Avances con obstáculos
�
1R�WRGDV�ODV�GHFLVLRQHV�KDQ�ORJUDGR�HO�JUDGR�GH�SURWHFFLµQ�LGHDO��(Q�

SDUWH�SRUTXH��FRPR�GõH�SUHYLDPHQWH��DOJXQDV�GH�ODV�WHRU¯DV�\�FRQFHSWRV�
TXH�KDQ�SHUPLWLGR�DYDQ]DU�HQ�OD�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV��VH�
GHVDUUROODURQ�VREUH�OD�PDUFKD��$O�LQLFLR�\�DXQ�D�OD�PLWDG�GHO�FDPLQR��QR�
VH�FRQWDED�FRQ�HOORV�

(Q�HO�FDVRف�DFFHVR�DO�IRUR�GH�UHSUHVHQWDFLµQ�GHPRFU£WLFDق��SRU�HMHPSOR��
VH�HVWXGLµ�OD�DFFLµQ�GH�WXWHOD�GH�XQD�SHUVRQD�TXH�VH�GHVHPSH³DED�FRPR�

�ܘ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��0DQXHO�-RV«�&HSHGD�(VSLQRVD�
���� -RUJH�,JQDFLR�3UHWHOW�&KDƋXE�
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FRQFHMDO�GH�XQD�FLXGDG�FRORPELDQD��7XƎD��FRQWUD�OD�$GPLQLVWUDFLµQ��SRU�
FXDQWR�HO�HGLFLR�GRQGH�VHVLRQD�HO�&RQFHMR�0XQLFLSDO�FDUHFH�GH�DFFHVRV�
DPLJDEOHV�SDUD�SHUVRQDV�TXH��FRPR�HOOD��XVDQ�VLOODV�GH�UXHGDV��/D�&RUWH�
UHVROYLµ�DEVWHQHUVH�GH�KDFHU�XQ�SURQXQFLDPLHQWR�GH�IRQGR�DFHUFD�GH�ORV�
GHUHFKRV�LQYROXFUDGRV��SRU�FRQVLGHUDU�TXH�VH�WUDWDED�GH�XQ�KHFKR�VXSHUDGR��
SXHV�HO�FRQFHMDO�TXH�XVDED�VLOOD�GH�UXHGDV�\D�QR�VH�GHVHPSH³DED�HQ�GLFKR�
FDUJR�>6HQWHQFLD�7������GH�������@��3DUD�DTXHO�PRPHQWR��OD�MXULVSUXGHQFLD�
FRQVWLWXFLRQDO�QR�FRQWDED�FRQ�XQD�FODUD�GLIHUHQFLDFLµQ�HQWUH�OD�GHFLVLµQ�
MXGLFLDO�\�OD�RUGHQ�MXGLFLDO�TXH�OH�SHUPLWLHUD�DQDOL]DU�HO�FDVR�GH�IRQGR�\�
MDU�XQ�SUHFHGHQWH�HQ�OD�PDWHULD��DV¯�HQ�HO�FDVR�FRQFUHWR�VH�IXHUD�D�DEVWHQHU�
GH�LPSDUWLU�RUGHQ�DOJXQD��SRU�FRQVLGHUDU�TXH�OD�VLWXDFLµQ�HUD�XQ�KHFKR�
VXSHUDGR��7DPSRFR� FRQWDED� FRQ� KHUUDPLHQWDV� FRPR� SRGHU� GLFWDU� XQD�
VHQWHQFLD�FRQ�HIHFWRV�LQWHU�SDUHV�R�LQWHU�FRPXQHV��P£V�DOO£�GH�ORV�HIHFWRV�
LQWHU�SDUWHV��TXH�OH�KXELHUDQ�SHUPLWLGR�FRQVLGHUDU�XQD�RUGHQ�MXGLFLDO�HQ�
HO�FDVR�FRQFUHWR��FRQ�LQGHSHQGHQFLD�D�FX£O�IXHUD�OD�VLWXDFLµQ�HVSHF¯FD�GHO�
DFFLRQDQWH��&DVRV�FRPR�HO�GHQRPLQDGRف�MX]JDGRV�DFFHVLEOHVق��7������GH�
������PXHVWUDQ�HO�WLSR�GH�VROXFLRQHV�TXH�KD�FRQVWUXLGR�OD�MXULVSUXGHQFLD�
FRQVWLWXFLRQDO�SDUD�HQHQWDU�DPHQD]DV�R�YLRODFLRQHV�D� ORV�GHUHFKRV�GH�
SHUVRQDV�FRQ�GLVFDSDFLGDG�HQ�VLWXDFLRQHV�GH�HVWH�WLSR����

3HUR�QR�KDQ�VLGR�VROR�ODV�GHFLVLRQHV��VX�DOFDQFH�\�VX�VHQWLGR��OR�TXH�
KD�FDPELDGR�GXUDQWH�HVWRV�D³RV��(O�OHQJXDMH�XVDGR�FDPELµ��UHHMDQGR�D�
VX�YH]��HO�FDPELR�HQ�OD�IRUPD�GH�SHQVDU�\�GH�FRPSUHQGHU�OD�VLWXDFLµQ��$V¯��
VH�SDVµ�GH�KDEODU�GH�SHUVRQDVف�PLQXVY£OLGDVق�Rف�LPSHGLGDV�¯VLFDPHQWHق��D�
KDEODU�GHف�SHUVRQDV�FRQ�GLVFDSDFLGDGق����(O�KDEHU�HPSOHDGR�WDOHV�FDWHJRU¯DV�
HQ�HO�SDVDGR�\��GH�KHFKR��WHQHU�TXH�VHJXLU�XV£QGRODV�HQ�HO�SUHVHQWH��HQ�
WRGR�FDVR��VH�GHEH�HQ�EXHQD�PHGLGD�D�TXH�DOJXQDV�GH�HOODV�VRQ�LPSXHVWDV�
SRU�ODV�QRUPDV�DSOLFDEOHV�HQ�HO�RUGHQDPLHQWR�FRORPELDQR��6RQ�H[SUHVLRQHV�
TXH��GHVDIRUWXQDGDPHQWH��DXQ�SUHVXSRQHQ�GH�DOJXQD�IRUPD�OD�QRFLµQ�GH�
��قQRUPDOLGDGف

�ܐ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��0DUFR�*HUDUGR�0RQUR\�&DEUD���
6H�UHVROYLµ�FRQUPDU�HO�IDOOR�GH�LQVWDQFLD�TXH�KDE¯D�QHJDGR�HO�DPSDUR�GH�WXWHOD��SHUR�SRU�
WUDWDUVH�GH�XQ�KHFKR�VXSHUDGR��QR�SRU�FRQVLGHUDU�LPSURFHGHQWH�HO�UHFODPR�

�ܑ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3���-RUJH�,JQDFLR�3UHWHOW�&KDƋXE�
�ܒ� ([SUHVLRQHV�FRPRف�SHUVRQD�PLQXVY£OLGDق�Rف�LPSHGLGRق�Rف�GLVPLQXLGR�¯VLFRق�VRQ�XVDGDV��

HQWUH�RWUDV��HQ�ODV�VLJXLHQWHV�VHQWHQFLDV�7������GH�������7������GH�������7������GH�������
7������GH�������7������GH�������&������GH�������7������GH������\�7������GHܓ�����
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3.4.  El precedente más importante

3HUR�VLQ�OXJDU�D�GXGDV��HO�SUHFHGHQWH�P£V�LPSRUWDQWH�QR�OR�VHQWµ�XQ�
PDJLVWUDGR�HQ�XQD�VHQWHQFLD�VLQR�HQ�VX�YLGD�PLVPD��8Q�MXH]�FX\D�H[LV�
WHQFLD�IXH�XQ�PRGHOR�D�VHJXLU�SRU�WRGDV�ODV�SHUVRQDV��8Q�HMHPSOR�YLYR�
GH�OR�TXH�VLJQLFD�SDUD�XQ�MXH]�FRQVWLWXFLRQDO�HVWDU�FRPSURPHWLGR�FRQ�
OD�&RQVWLWXFLµQ�SRO¯WLFD�

%ULOODQWH�PDJLVWUDGR�&LUR�$QJDULWD�%DUµQ��TXLHQ�DXQ�QRV�DFRPSD³D�D�
WUDY«V�GH�OD�VHPLOOD�TXH�VHPEUµ��8Q�FRƎXQWR�GH�GHFLVLRQHV�MXGLFLDOHV�\�GH�
RSLQLRQHV�FRQFXUUHQWHV�\�GLVLGHQWHV��DFODUDFLRQHV�\�VDOYDPHQWRV�GH�YRWR���
D�WUDY«V�GH�ORV�FXDOHV�GHOLQHµ�HO�FDXFH�GH�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�
DFWXDO��$�SHVDU�GH�TXH�VROR�HVWXYR�XQ�D³R�HQ�OD�&RUWH�&RQVWLWXFLRQDO��IXH�
WLHPSR�P£V�TXH�VXFLHQWH�SDUD�VHPEUDU�XWRV�TXH�OD�UD]µQ�KD�PDGXUDGR�
FRQ�HO�WLHPSR��/¯QHDV�MXULVSUXGHQFLDOHV�TXH�KR\�VH�HULJHQ�FRPR�UD]RQHV�
UPHV�\�UREXVWDV��FDSDFHV�GH�VRSRUWDU�ORV�FRPSOHMRV�DYDQFHV�TXH�OD�MXULV�
SUXGHQFLD�FRQVWLWXFLRQDO�FRQWHPSRU£QHD�KD�WHQLGR�TXH�GDU�SDUD�DYDQ]DU�
HQ�OD�FRQVWUXFFLµQ�\�FRQVROLGDFLµQ�GH�XQ�HVWDGR�VRFLDO�\�GHPRFU£WLFR�GH�
GHUHFKR��

(O�PDJLVWUDGR�$QJDULWD�%DUµQ�VXLµ�GHVGH�OD�LQIDQFLD�XQD�HQIHUPHGDG�
TXH�OH�REOLJµ�D�HVWDU�HQ�VLOOD�GH�UXHGDV��\�TXH�GHWHULRUDED�VXV�IDFXOWDGHV�
PRWULFHV�D�XQD�YHORFLGDG�VXSHULRU�D�OD�XVXDO�SDUD�HO�SURPHGLR�GH�ODV�SHU�
VRQDV��(VWR�SRGU¯D�OOHYDU�D�FXDOTXLHUD�D�SHQVDU�TXH�HO�PDJLVWUDGR�$QJDULWD�
VX¯D�XQD�GLVFDSDFLGDG��HQ�HVSHFLDO�SRU�ORV�LQWHQVRV�GRORUHV�TXH�GHE¯D�
HQHQWDU�HQ�VX�GLDULR�YLYLU��3HUR�QR�HUD�DV¯��«O�HUD�XQD�VROD�FDUFDMDGD�GH�
DOHJU¯D��8QD�PLUDGD�GHWDOODGD�\�SURIXQGD�GH�VX�KXPDQLGDG�UHYHODED�SRU�
HO�FRQWUDULR�OD�PDJLD�TXH�HPDQDED�GH�«O��(VD�FDUFDMDGD�HWHUQD��6XV�FODVHV�
GH�SDUDSHQWH��/RV� O¯PLWHV�SDUHF¯DQ�GHVYDQHFHUVH� DQWH� VX� HPSH³R�\� VX�
YROXQWDG��DQWH�VX�FDSDFLGDG�GH�VREUHSRQHUVH�D�ORV�SUHMXLFLRV�GH�TXH�HUD�
GH�XQD�SHUVRQD�OLPLWDGD�R�VLQ�FDSDFLGDG�GH�YDOHUVH�SRU�V¯�PLVPD��

(O�PDJLVWUDGR�$QJDULWD�%DUµQ��KDVWD�HO�QDO�GH�VX�YLGD��QRV�HQVH³µ�
TXH�ORV�O¯PLWHV�GH�XQD�SHUVRQD�RUGLQDULDPHQWH�FRQVLGHUDGD�FRPR�GLVFD�
SDFLWDGD��SXHGHQ�VHU�PHQRUHV��HQ�P¼OWLSOHV�VHQWLGRV�\�GLPHQVLRQHV��TXH�
ORV�GH�ODV�SHUVRQDV�FRQ�FDSDFLGDGHV�FRQVLGHUDGDVف�QRUPDOHVق��
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3.5.  La construcción de una sociedad democrática e incluyente, 
desde la educación.

8QD�GH�ODV�GHFLVLRQHV�MXGLFLD�
OHV�P£V�LPSRUWDQWHV�TXH�VXVWDQFLµ�
SDUD�OD�&RUWH�HO�PDJLVWUDGR�&LUR�
$QJDULWD� %DUµQ� IXH� D� SURSµVLWR�
GH�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�
GH�XQD�QL³D�TXH��DSDUHQWHPHQWH��
WHQ¯D�FDSDFLGDGHV�HVSHFLDOHV�\�GL�
IHUHQFLDOHV��(Q�HO�FDVRف�HGXFDFLµQ�
SDUD� WRGRVق� >6HQWHQFLD�7������ GH� ����@�� HO�PDJLVWUDGR�&LUR�$QJDULWD�
SURWHJLµ�HO�GHUHFKR�GH�XQD�QL³D�D�DFFHGHU�DO�VLVWHPD�GH�HGXFDFLµQ�S¼�
EOLFD��VLQ�GLVFULPLQDFLµQ�FRQ�EDVH�HQ�VXV�FDSDFLGDGHV����/D�&RUWH�RUGHQµ�
D� OD� LQVWLWXFLµQ�HGXFDWLYD� HQ� OD� FXDO� VH� HQFRQWUDED� HVWXGLDQGR� OD�PHQRU�
TXH�VH�DEVWXYLHUD�GH�H[LJLU�D�ORV�SDGUHV�OD�UHDOL]DFLµQ�GH�H[£PHQHV�GH�DS�
WLWXG�D�OD�QL³D��SDUD�SRGHU�GHFLGLU�VL�HOOD�SRG¯D�R�QR�FRQWLQXDU�HVWXGLDQGR��
)XQG£QGRVH� HQ� HO� VHQWLGR�GH� LJXDOGDG�SURSXHVWR�SRU� OD�&RUWH�6XSUHPD�

�ܓ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��&LUR�$QJDULWD�%DUµQ��$9�-RV«�*UHJR�
ULR�+HUQ£QGH]�*DOLQGR���5HVROYLµ�OD�&RUWH�DO�UHVSHFWR��5�HO�QXPHUDO�SULPHUR$50,(21&ف�
GH�OD�SURYLGHQFLD�SURIHULGD�SRU�HO�-X]JDGR�3URPLVFXR�0XQLFLSDO�GH�6RSµ��'HSDUWDPHQWR�
GH�&XQGLQDPDUFD��HO����GH�IHEUHUR�GH�������SRU�ODV�UD]RQHV�H[SXHVWDV�HQ�HVWD�6HQWHQFLD���
__��>ً@�02',),&$5�HO�QXPHUDO�VHJXQGR�GH�OD�PHQFLRQDGD��SURYLGHQFLD�HQ�HO�VHQWLGR�GH�
TXH�OD�SHUPDQHQFLD�GH�OD�QL³D��&$52/�$1'5($�025(12�*�0(=�HQ�HO�&ROHJLR�
&RRSHUDWLYR�GH�3ULPDULD�\�%DFKLOOHUDWR�&RPHUFLDO�GH�6RSµ��'HSDUWDPHQWR�GH�&XQGLQDPDU�
FD��QR�HVWDU£�FRQGLFLRQDGD�HQ�PRGR�DOJXQR�D�OD�DSRUWDFLµQ�TXH�KDJDQ�VXV�SURJHQLWRUHV�GH�
OD�SUXHED�FLHQW¯FD�GH�TXH�QR�UHTXLHUH�HGXFDFLµQ�HVSHFLDO���__��(Q�FRQVHFXHQFLD��OD�PHQRU�
SRGU£�SHUPDQHFHU�HQ�GLFKR�SODQWHO�KDVWD�FXDQGR�VXV�GLUHFWLYDV��SURJHQLWRUHV�\�DXWRULGDGHV�
FRPSHWHQWHV�SXHGDQ�RHFHUOH�XQD�PHMRU�\�UHDO�RSFLµQ�HGXFDWLYD���__��>ً@�25'(1$5�TXH�
ORV�SURJHQLWRUHV�GH�OD�QL³D�&$52/�$1'5($�025(12�*�0(=�DVXPDQ�OD��UHVSRQ�
VDELOLGDG�TXH�OHV�LQFXPEH�\�FRODERUHQ�HQ��VX�HGXFDFLµQ�FRQ�HO�FROHJLR�D�Q�GH�TXH�SXHGD�
ORJUDUVH�SOHQDPHQWH�HO�SURSµVLWR�GH�VX�LQWHJUDFLµQ�D�OD�DFWLYLGDG�HVFRODU�RUGLQDULD���__��>ً@
62/,&,7$5�DO�VH³RU�0LQLVWUR�GH�(GXFDFLµQ�1DFLRQDO�TXH��HQ�XVR�GH�VX�IDFXOWDG�GH�LQLFLDWLYD�
OHJLVODWLYD�\�HQ�GHVDUUROOR�GH�ORV�DUW¯FXORV����\����GH�OD�&DUWD�\�GHP£V�QRUPDV�FRQFRUGDQWHV��
FRQVLGHUH�OD�FRQYHQLHQFLD�GH�SUHVHQWDU��D�OD�EUHYHGDG�SRVLEOH�DQWH�HO�&RQJUHVR�GH�OD�5HS¼EOLFD�
XQ�SUR\HFWR�GH�OH\�TXH�HVWDEOH]FD�ORV�REMHWLYRV��LQVWUXPHQWRV��SURFHGLPLHQWRV�\�UHVSRQVD�
ELOLGDGHV�GH�OD�IDPLOLD��OD�VRFLHGDG�\�HO�(VWDGR�HQ�RUGHQ�D�JDUDQWL]DU�OD�HIHFWLYD�LQWHJUDFLµQ�
GH�ORV�QL³RV�FRQ�QHFHVLGDGHV�HVSHFLDOHV�HQ�HO�VLVWHPD�HGXFDWLYR�QDFLRQDO�RUGLQDULR��__��>ً@�
3DUD�OR�GH�VX�FRPSHWHQFLD���(19,(16(�VHQGDV�FRSLDV�GHO�SUHVHQWH�IDOOR�DO�VH³RU�0LQLVWUR�
GH�(GXFDFLµQ�1DFLRQDO��DO�'HIHQVRU�GHO�3XHEOR���D�OD�'LUHFWRUD�GHO�,QVWLWXWR�&RORPELDQR�
GH�%LHQHVWDU�)DPLOLDU��,&%)���D�ORV�FRQVHMHURV�SUHVLGHQFLDOHV�SDUD�ORV�GHUHFKRV�KXPDQRV��
OD�MXYHQWXG��OD�IDPLOLD�\�OD�PXMHU�UHVSHFWLYDPHQWHق�
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GH�(VWDGRV�8QLGRV�HQ�HO�FDVR�%URZQ�Y��%RDUG�RI�(GXFDWLRQ��HO�PDJLVWUDGR�
&LUR�$QJDULWD�%DUµQ�VHQWµ�HO�FDPLQR�SDUD�OD�FRQVWUXFFLµQ�GH�XQD�VRFLHGDG�
GHPRFU£WLFD��SDUWLFLSDWLYD�H� LQFOX\HQWH����8QD� VRFLHGDG�TXH�HQ� OXJDU�GH�
DSDUWDU�\�VHSDUDU�D�FLHUWDV�SHUVRQDV�GHVGH�VX�LQIDQFLD��D�WUDY«V�GHO�VLVWHPD�
HGXFDWLYR��ODV�LQFOX\HUD��VLQ�LPSRUWDU�VXV�FX£OHV�IXHUDQ�VXV�FDSDFLGDGHV�
R�OLPLWDFLRQHV�¯VLFDV�R�PHQWDOHV�HVSHF¯FDV��'HVGH�HVD�GHFLVLµQ�MXGLFLDO��
SRU�WDQWR��VH�FXHVWLRQµ�OD�GHFLVLµQ�GH�SUHWHQGHU�HGXFDU�\�GHVDUUROODU�D�ODV�
SHUVRQDV� FRQ� FDSDFLGDGHV� HVSHFLDOHV� \� GLIHUHQFLDOHV� GH� IRUPD� VHSDUDGD��
3DUD�TXH�HO�SULQFLSLR�GH�LJXDOGDG�VHD�UHDOPHQWH�UHVSHWDGR��QR�EDVWD�FRQ�
JDUDQWL]DU�ORV�PLVPRV�GHUHFKRV�D�WRGDV�ODV�SHUVRQDV��GH�PDQHUD�VHSDUDGD��
OD�LJXDOGDG�LPSOLFD��QHFHVDULDPHQWH��HO�GHEHU�GH�QR�VHSDUDU��PDUJLQDU�R�
H[FOXLU�D�QLQJXQD�SHUVRQD��VDOYR�TXH�HOOR�VHD�HVWULFWDPHQWH�QHFHVDULR�\�DV¯�
VHD�GHPRVWUDGR�\�FRQVWDWDGR��GH�IRUPD�ULJXURVD����

$XQTXH�HUD�HO�SULPHU�D³R�GH�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO��\�SRU�
DTXHO�HQWRQFHV�OD�SURWHFFLµQ�\�JDUDQW¯D�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HUD�
XQD�FXHVWLµQ�TXH�QR�VH�KDE¯D�GHFDQWDGR�GH�PDQHUD�GHQLWLYD��OD�6DOD�GH�
5HYLVLµQ�GH�OD�&RUWH�&RQVWLWXFLRQDO��GH�OD�PDQR�GHO�PDJLVWUDGR�&LUR�$Q�
JDULWD��UHVROYLµ�GDU�FDU£FWHU�REOLJDWRULR�D�OD�GHFLVLµQ�DGRSWDGD�HQ�DTXHOOD�
VHQWHQFLD��DQWLFLS£QGRVH�D�ODV�IRUPDV�GH�SURWHFFLµQ�GH�ORV�GHUHFKRV�P£V�
DYDQ]DGDV�GH�OD�MXULVSUXGHQFLD����3RVWHULRUPHQWH��OD�&RUWH�&RQVWLWXFLRQDO�
KD�LQVLVWLGR�HQ�OD�QHFHVLGDG�GH�LQFOXLU�D�ORV�PHQRUHV�FRQ�DOJ¼Q�WLSR�GH�
GLVFDSDFLGDG�HQ�HO�VLVWHPD�HGXFDWLYR��DGRSWDQGR�ODV�PHGLGDV�DGHFXDGDV�\�

�ܔ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������03�&LUR�$QJDULWD�%DUµQ��$9�-RV«�*UH�
JRULR�+HUQ£QGH]�*DOLQGR���9HU�QXPHUDO�TXLQWR�GH�ODV�FRQVLGHUDFLRQHV�GH�OD�VHQWHQFLD��

�ܕ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��&LUR�$QJDULWD�%DUµQ��$9�-RV«�
*UHJRULR�+HUQ£QGH]�*DOLQGR���&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��
&LUR�$QJDULWD�%DUµQ��$9�-RV«�*UHJRULR�+HUQ£QGH]�*DOLQGR���1R�HUDQ�ORV�SDGUHV�TXLHQHV�
GHE¯DQ�GHPRVWUDU�TXH�VX�KõD�QR�UHTXHU¯D�XQD�HGXFDFLµQ�HVSHFLDO��HUD�OD�HVFXHOD�OD�TXH�GHE¯D�
GHPRVWUDU�TXH�OD�QL³D�UHTXHU¯D��QHFHVDULDPHQWH��XQ�WLSR�GH�HGXFDFLµQ�HVSHFLDO�\�GLIHUHQFLDO�

�ܖ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��&LUR�$QJDULWD�%DUµQ��$9�-RV«�
*UHJRULR�+HUQ£QGH]�*DOLQGR���5HVROYLµ�DO�UHVSHFWR� OD�&RUWH��Q�WRGRV�DTXHOORV�FDVRV)ف�
VLPLODUHV�DO�SUHVHQWH�SRU�VXV�KHFKRV�R�FLUFXQVWDQFLDV�VLPLODUHV�DO�SUHVHQWH�SRU�VXV�KHFKRV�
R�FLUFXQVWDQFLDV��VLHPSUH�TXH�LQVWLWXFLRQHV�HGXFDWLYDV�S¼EOLFDV�R�SULYDGDV�LPSLGDQ�R�HV�
WRUEHQ�HO�DFFHVR�\�SHUPDQHQFLD�GH�ORV�QL³RV�HQ�HOODV��PHGLDQWH�DFWRV��DFXHUGRV��PHGLGDV�
R�SUDFWLFDV�FX\R�HIHFWR�UHDO��TXHULGR�R�QR�VHD�OD�QHJDFLµQ�GHO�GHUHFKR�D�OD�HGXFDFLµQ��HQ�
WRGDV�VXV��PDQLIHVWDFLRQHV�OD�GRFWULQD�FRQVWLWXFLRQDO�HQXQFLDGD�HQ�HVWD�VHQWHQFLD�WHQGU£�
&$5�&7(5�2%/,*$725,2�SDUD�ODV�DXWRULGDGHV��HQ�ORV�W«UPLQRV�GHO�DUW¯FXOR����GHO�
'HFUHWR�������GH�����ق�
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QHFHVDULDV�SDUD�VXSHUDU�ORV�REVW£FXORV�\�EDUUHUDV�TXH�DO�UHVSHFWR�SXHGDQ�
H[LVWLU���\�QR�H[FOXLUORV��FRPR�XQD�VXHUWH�GHف�SODQWDV�H[µWLFDVق����

/XHJR�GH�GRFH�D³RV��OD�LGHD�IRUMDGD�SRU�HO�PDJLVWUDGR�$QJDULWD�%DUµQ�
VH�GHVDUUROOµ�HQ�HO�FDVR4ف�XL«QHV�VRQ�ORV�PLQXVY£OLGRV6<�قHQWHQFLD�7������
GH�����@��(Q�HVWD�RWUD�VHQWHQFLD��HO�PDJLVWUDGR�8SULPQ\�<HSHV�D�QRPEUH�
GH�OD�&RUWH�&RQVWLWXFLRQDO��HVWXGLµ�XQD�DFFLµQ�GH�WXWHOD�LQWHUSXHVWD�SRU�
ODV�PDGUHV�GH�WUHV�SHUVRQDV�FRQ�GLVFDSDFLGDGHV�PHQWDOHV�GH�GLVWLQWD�̄ QGROH�
�V¯QGURPH�GH�'RZQ�\�DXWLVPR��SDUD�TXH�VH�SURWHJLHUDQ�VXV�GHUHFKRV�IXQGD�
PHQWDOHV�D�OD�HGXFDFLµQ�\�D�OD�LJXDOGDG�GH�VXV�KõRV��(VWRV�¼OWLPRV�HVWDEDQ�
UHFLELHQGR�HGXFDFLµQ�HVSHFLDO�SRU�SDUWH�GH�XQD�21*�TXH�UHFLE¯D�UHFXUVRV�
GHO�PXQLFLSLR��SHUR�DQWH�OD�HQWUDGD�HQ�YLJHQFLD�GH�XQD�OH\��HO�PXQLFLSLR�
VXVSHQGLµ�ODV�UHODFLRQHV�FRQWUDFWXDOHV�FRQ�OD�21*��\�HVWD�D�VX�YH]�GHMµ�
GH�FRQWLQXDU�EULQG£QGROHV�HO�VHUYLFLR�GH�HGXFDFLµQ��6LPXOW£QHDPHQWH��ODV�
HVFXHODV�S¼EOLFDV�GHO�PXQLFLSLR�VH�QHJDURQ�D�UHFLELU�D�ODV�SHUVRQDV�GLVFD�
SDFLWDGDV��DUJXPHQWDQGR�TXH�VXV�SURIHVRUHV�QR�HVWDEDQ�FDSDFLWDGRV�SDUD�
DGHODQWDU�ORV�SURFHVRV�SHGDJµJLFRV�\�GH�VRFLDOL]DFLµQ�TXH�ORV�WXWHODQWHV�
UHTXHU¯DQ��/D�&RUWH�HQFRQWUµ�TXH�ODV�DXWRULGDGHV�GHSDUWDPHQWDOHV�\�PX�
QLFLSDOHV�HVWDEDQ�YXOQHUDQGR�ORV�GHUHFKRV�D�OD�LJXDOGDG�\�D�OD�HGXFDFLµQ�
GH� ODV� SHUVRQDV� FRQ� GLVFDSDFLGDG�� HQ� FRQVHFXHQFLD�� RUGHQµ� TXH� VH� OHV�
YLQFXODUD�DO�VHUYLFLR�S¼EOLFR�GH�HGXFDFLµQ��\�TXH�VH�OHV�GLDJQRVWLFDUD�SDUD�
GHWHUPLQDU�HO�QLYHO�GH�GLVFDSDFLGDG�\�VL�OD�LQWHJUDFLµQ�HV�FLHQW¯FDPHQWH�

�ܗ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0�3��-DLPH�&µUGRED�7ULYL³R���HQ�HVWD�
RSRUWXQLGDG�VH�H[KRUWµ�Dف�OD�6HFUHWDU¯D�GH�(GXFDFLµQ�0XQLFLSDO�GH�&DOL�SDUD�TXH�DGHODQWH�
ODV�DFWXDFLRQHV�WHQGHQWHV�D�YHULFDU�TXH�ORV�HVWXGLDQWHV�FRQ�GLVFDSDFLGDG�TXH�YD\DQ�D�LQ�
FRUSRUDUVH�D�ODV�LQVWLWXFLRQHV�HGXFDWLYDV�UHJXODUHV�FXHQWHQ�FRQ�ODV�FRQGLFLRQHV�DGHFXDGDV�
TXH�SHUPLWDQ�OD�DFFHVLELOLGDG�DO�VHUYLFLR�HGXFDWLYR��VX�DFHSWDELOLGDG�\�OD�QR�GLVFULPLQDFLµQ�
UHVSHFWR�D�ORV�DOXPQRV�VLQ�OLPLWDFLRQHV��HQWUH�HOODV�� OD�GHQLFLµQ�GH�XQD�LQVWDQFLD�SDUD�
OD�HYDOXDFLµQ�SVLFRSHGDJµJLFD�\�XQ�GLDJQµVWLFR�LQWHUGLVFLSOLQDULR�GH�ORV�PHQRUHV�VXMHWRV�
DO�WUDVODGR��HQ�ORV�W«UPLQRV�GHO�SDU£JUDIR�GHO�DUW¯FXOR���GH�OD�5HVROXFLµQ������GHO����GH�
RFWXEUH�GH�������SURIHULGD�SRU�HO�0LQLVWHULR�GH�(GXFDFLµQ�1DFLRQDOق�

�ܘ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�&������GH�������03�-DLPH�$UDXMR�5HQWHU¯D���(Q�HVWH�
FDVR�VH�UHVROYLµ��HQWUH�RWUDV�FRVDV��GHFODUDU�H[HTXLEOH�HO�VLJXLHQWH�WH[WR�OHJDO��D�H[FHSFLµQ�
GHO�WH[WR�VXEUD\DGR�\�HQWUH�SDU«QWHVLV��GHFODUDGR�LQFRQVWLWXFLRQDO��UW¯FXOR�����/RV�KHU$ف�
PDQRV�KX«UIDQRV�GH�SDGUH�\�ORV�KõRV�TXH�VHDQ�LQY£OLGRV�R�GH�FDSDFLGDG�¯VLFD�GLVPLQXLGD��
\�TXH�KD\DQ�SHUGLGR�P£V�GHO�VHVHQWD�SRU�FLHQWR��������GH�VX�FDSDFLGDG�QRUPDO�GH�WUDEDMR��
FDXVDU£Q�GHUHFKR�DO�VXEVLGLR�IDPLOLDU�VLQ�QLQJXQD�OLPLWDFLµQ�HQ�UD]µQ�GH�VX�HGDG�\�SHUFL�
ELU£Q�GREOH�FXRWD�GH�VXEVLGLR�VL�UHFLEHQ�HGXFDFLµQ�R�IRUPDFLµQ��SURIHVLRQDO�HVSHFLDOL]DGD��
HQ�HVWDEOHFLPLHQWR�LGµQHRق���(VWD�VHQWHQFLD�KD�VLGR�UHLWHUDGD��HQWUH�RWUDV��HQ�OD�6HQWHQFLD�
7������GH�������0��3��+XPEHUWR�$QWRQLR�6LHUUD�3RUWR��
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DFRQVHMDEOH��\�DV¯�HVWDEOHFHU�FX£O�VHU¯D�OD�PHMRU�IRUPD�GH�JDUDQWL]DUOHV�HO�
GHUHFKR�D�OD�HGXFDFLµQ��/D�&RUWH�DGYLUWLµ�HQWRQFHV�TXH�

(Q�JUDQ�PHGLGD��HO�SUREOHPD�GH�ORV�GLVFDSDFLWDGRV�HV�HO�
FRQWH[WR�VRFLDO��SXHV�ORV�HIHFWRV�QHJDWLYRV�GH�ORV�LPSHGL�
PHQWRV�¯VLFRV�R�V¯TXLFRV�GHULYDQ�PXFKR�P£V�GH�OD�H[LVWHQ�
FLD�GH�HQWRUQRV�VRFLDOHV�LQWROHUDQWHV��TXH�GH�ODV�DIHFWDFLRQHV�
V¯TXLFDV�R�¯VLFDV��(Q�FLHUWR�VHQWLGR��HV�OD�VRFLHGDG�OD�TXH�
KD�VLGR�PLQXVY£OLGD�DO�FDUHFHU�GH�OD�FDSDFLGDG�GH�LQWHJUDU�
D�ODV�SHUVRQDV�TXH�SUHVHQWDQ�DOJ¼Q�LPSHGLPHQWR�¯VLFR�R�
SV¯TXLFR��(O�JUDQ�FDPELR�HQWH�D�OD�GLVFDSDFLGDG�GH�ODV�
¼OWLPDV�G«FDGDV�KD�FRQVLVWLGR�SUHFLVDPHQWH�HQ�UHFRQRFHU�
HVH�KHFKR�HOHPHQWDO��D�VDEHU��TXHف�XQ�PHGLR�VRFLDO�QHJD�
WLYR�SXHGH�FRQYHUWLU�OD�GLVFDSDFLGDG�HQ�LQYDOLGH]��\�TXH��
SRU�HO�FRQWUDULR��XQ�DPELHQWH�VRFLDO�SRVLWLYR�H�LQWHJUDGRU�
SXHGH�FRQWULEXLU�GH�PDQHUD�GHFLVLYD�D�IDFLOLWDU�\�DOLYLDU�OD�
YLGD�GH�ODV�SHUVRQDV�DIHFWDGDV�FRQ�XQD�GLVFDSDFLGDGق��<�OD�
FRQFOXVLµQ�REYLD�HV�TXH�HV�HQWRQFHV�QHFHVDULR�WUDQVIRUPDU�
HVRV�HQWRUQRV�VRFLDOHV�GLVFULPLQDWRULRV�H�LQWROHUDQWHV�HQ�
DPELHQWHV�IDYRUDEOHV�D�OD�LQWHJUDFLµQ�\�DO�GHVDUUROOR�FRQ�
GLJQLGDG�GH�ORV�GLVFDSDFLWDGRV�

3.6.  En una sociedad democrática basada en la dignidad humana, 
primero está la vida que los símbolos patrios.

3HUR�HO�DQWHULRU�QR�IXH�HO�¼QLFR�DSRUWH�GHO�PDJLVWUDGR�$QJDULWD�%DUµQ�
D� OD� MXULVSUXGHQFLD��(Q�HO�FDVR3ف�ULPHUR� OD�YLGDق� >6HQWHQFLD�7������GH�
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����@��HQ�QRPEUH�GH�OD�&RUWH�SURWHJLµ�ORV�GHUHFKRV�D�OD�YLGD�\�D�OD�VDOXG�
GH�XQD�SHUVRQD�D�OD�TXH�VH�OH�HQFRQWUµ�XQ�JDQJOLR�FDQFHURVR�GH�FDU£FWHU�
PDOLJQR�PLHQWUDV�SUHVWDED�VX�VHUYLFLR�PLOLWDU��(Q�HVD�RFDVLµQ��HO�VROGDGR�
TXH�SUHVWDED�VX�VHUYLFLR�HQ�XQD�FLXGDG�GHO�SD¯V�GHE¯D�VHU�WUDVODGDGR�D�OD�
FDSLWDO�GHO�SD¯V�SDUD�UHFLELU�XQ�WUDWDPLHQWR�DFRUGH�FRQ�VXV�FRQGLFLRQHV�GH�
VDOXG��SHUR�HO�(M«UFLWR�VH�QHJµ�D�SUHVWDUOH�VHUYLFLRV�GH�VDOXG�VROR�SRUTXH�
�قHO�VROGDGR�QR�KDE¯D�MXUDGR�EDQGHUDف�HV�GHFLU��QR�KDE¯D�SDUWLFLSDGR�HQ�
XQD�FHUHPRQLD�GH�FDU£FWHU�VLPEµOLFR�HQ�OD�FXDO�VH�SURPHWH�GHOLGDG�D�OD�
SDWULD��D�OD�EDQGHUD�QDFLRQDO�\�D�ORV�VXSHULRUHV��FRPSD³HURV�\�VXEDOWHUQRV��
/D�&RUWH�VRVWXYR�TXH�HO�(M«UFLWR�OH�KDE¯D�YLRODGR�VXV�GHUHFKRV��HQWUH�RWUDV�
UD]RQHV��SRUTXH�

>F@RPR�SHUVRQD�\�FLXGDGDQR�FRORPELDQR��HO�VROGDGR�HV�
SRUWDGRU�GH�XQD�FRQJ«QLWD�GLJQLGDG�TXH�OR�KDFH�DFUHHGRU�D�
UHFLELU�GHO�(VWDGR�DWHQFLµQ�HFD]�\�SURQWD�GH�VX�VDOXG�\�VX�
YLGD��GHVGH�HO�PRPHQWR�PLVPR�TXH�HV�UHFOXWDGR�\�SXHVWR�
D�GLVSRVLFLµQ�\�µUGHQHV�GH�VXV�LQPHGLDWRV�VXSHULRUHV��/D�
DXVHQFLD�GH�FHUHPRQLDV�VLPEµOLFDV�QR�SXHGH�VHU�DOHJDGD�
FRPR�H[LPHQWH��PHQRV�D>X@Q�FXDQGR�HO� VROGDGR�SUHVWD�
VXV�VHUYLFLRV�D�OD�SDWULD�GH�OD�PHMRU�EXHQD�IH�

� � � � � � � � 

+DVWD�DKRUD�PH�KH�RFXSDGR�GH�SUHVHQWDU�DOJXQRV�GH�ORV�PRPHQWRV�
P£V�VLJQLFDWLYRV�HQ�HO�GHVDUUROOR�GH�ORV�SULPHURV�D³RV�GH�MXULVSUXGHQ�
FLD�FRQVWLWXFLRQDO��VREUH�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�GH�SHUVRQDV�FRQ�
GLVFDSDFLGDG��(V�HVWD�XQD�PXHVWUD�SDQRU£PLFD�TXH�SHUPLWH�HYLGHQFLDU�HO�
FDPLQR� WUD]DGR� SRU� OD� MXULVSUXGHQFLD� FRQVWLWXFLRQDO� FRORPELDQD� VREUH�
OD�PDWHULD�GHVGH�XQ�LQLFLR��FRQ�ODV�GLFXOWDGHV�\�GHEDWHV�GHO�PRPHQWR��
3DVR�HQWRQFHV�D�OD�VHJXQGD�SDUWH�GH�PL�FKDUOD��HQ�OD�TXH�PH�RFXSDU«�GH�
SUHVHQWDU�QXHYDPHQWH�DOJXQRV�PRPHQWRV�GHO�UHFRUULGR��SHUR�HVWD�YH]��GH�
ORV�GHVDUUROORV�MXULVSUXGHQFLDOHV�P£V�UHFLHQWHV�
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4.  El lugar 
 en el camino 

/D�MXULVSUXGHQFLD�FRQVWLWX�
FLRQDO�VLJXH�SURQXQFL£QGRVH�HQ�
GLIHUHQWHV�£PELWRV�GH�SURWHF�
FLµQ�GH�ORV�GHUHFKRV�GH�SHUVR�
QDV�FRQ�GLVFDSDFLGDG��FRPR�OR�
VRQ�OD�HGXFDFLµQ����OD�IDPLOLD���

���� &DVRف�(GXFDFLµQ�DFFHVLEOHق��&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��/XLV�
(UQHVWR�9DUJDV�6LOYD���(Q�HVWH�FDVR�VH�GHFLGLµ�TXH�VH�GHE¯D�JDUDQWL]DU�OD�DFFHVLELOLGDG�PDWHULDO�
DO�VLVWHPD�HGXFDWLYR�JHQHUDO�GH�OD�QL³D�DFFLRQDQWH�WHQLHQGR�HQ�FXHQWD�ODV�FDUDFWHU¯VWLFDV�
SURSLDV�GH�VX�FDSDFLGDG�PRWRUD��JDUDQWL]£QGROH�OD�HIHFWLYD�LQWHJUDFLµQ�DO�VLVWHPD�HGXFDWLYR�
JHQHUDO��HQ�FRQGLFLRQHV�GH�LJXDOGDG�TXH�OH�SHUPLWDQ�GHVDUUROODUVH�GHQWUR�GH�Q¼FOHR�VRFLDO�
FRWLGLDQR��6H�RUGHQµ�DO�VHFUHWDULR�GH�(GXFDFLµQ�GH�0DQL]DOHV�\�D�OD�UHSUHVHQWDQWH�OHJDO�
GHO�&ROHJLR�,QWHJUDGR�9LOOD�GHO�3LODU�TXH�LQFOX\HUDQ�HQ�HO�VLVWHPD�GH�WUDQVSRUWH�HVFRODU�D�
OD�PHQRU��$O�UHVSHFWR��YHU�WDPEL«Q�HO�FDVRف�$FFHVR�HGXFDWLYR�SDUD�SHUVRQDV�VRUGRPXGDVق��
6HQWHQFLD�7������GH�������0��3��-RUJH�,Y£Q�3DODFLR�3DODFLR��>(Q�HVWD�RSRUWXQLGDG�VH�UH�
VROYLµ��HQWUH�RWUDV�FRVDV���5�SRU�LQFRQVWLWXFLRQDO�HO�QXPHUDO���GHO�DUW¯FXOR$&,/3$1,ف�|�
GHO�'HFUHWR������GH�������SRUTXH�VX�XVR��SHUSHW¼D�OD�VLWXDFLµQ�GH�PDUJLQDFLµQ�\�H[FOXVLµQ�
TXH�YLYHQ�HVWXGLDQWHV�FRPR�-XOLR�'DYLG�3«UH]�/DPEUD³R�\�GHP£V�SHUVRQDV�HQ�FRQGLFLµQ�
GH�VRUGRPXGH]�HQ�HO�PXQLFLSLR�GH�0RQWHU¯D���__��25'(1$5�DO�PXQLFLSLR�GH�0RQWHU¯D�
TXH��GHQWUR�GH�ORV����G¯DV�VLJXLHQWHV�D�OD�QRWLFDFLµQ�GH�OD�SUHVHQWH�SURYLGHQFLD��DGRSWH�
ODV�PHGLGDV�SUHVXSXHVWDOHV��GH�SODQHDFLµQ��SURJUDPDFLµQ�\�RUJDQL]DFLµQ�GH�OD�RIHUWD�LQV�
WLWXFLRQDO�TXH�JDUDQWLFHQ�DO�DFFLRQDQWH�\�D�ORV�RWURV�HVWXGLDQWHV�VRUGRV�GHO�PXQLFLSLR�HO�
DFFHVR�HIHFWLYR�D�OD�HGXFDFLµQ�\�D�ODV�D\XGDV�SUHYLVWDV�HQ�HO�'HFUHWR������GH�������SDUD�
TXH�HQ�DGHODQWH�WHQJDQ�DFFHVR�D�ORV�DSR\RV�UHTXHULGRV�SDUD�DVHJXUDU�VX�LQFOXVLµQ��3DUD�
FXPSOLU�OR�DQWHULRU��SRGU£�LPSOHPHQWDU�PHGLGDV�UHODWLYDV�D�TXH�ORV�IDPLOLDUHV�FRQDQFLHQ�
SDUFLDOPHQWH�ORV�SURJUDPDV�GH�DSR\R�\�D\XGDV�SDUD�HVWXGLDQWHV�FRQ�GLVFDSDFLGDGHV��VLHP�
SUH�\�FXDQGR�VX�P¯QLPR�YLWDO�QR�VHD�SXHVWR�HQ�ULHVJR���__��(;+257$5�DO�0LQLVWHULR�GH�
(GXFDFLµQ�1DFLRQDO�SDUD�TXH�H[DPLQH�ODV�IDOHQFLDV�GHWHFWDGDV�HQ�OD�LPSOHPHQWDFLµQ�GHO�
'HFUHWR������GH������\�VH³DODGDV�HQ�HO�IXQGDPHQWR�MXU¯GLFR���|��GH�HVWD�SURYLGHQFLD��D�Q�
GH�TXH�VH�DGRSWHQ�FRUUHFWLYRV�SDUD�DVHJXUDU�TXH�OD�HGXFDFLµQ�LQFOXVLYD�SDUD�HVWXGLDQWHV�
FRQ�GLVFDSDFLGDG�VHD�XQD�UHDOLGDG��3DUD�HOOR�SRGU£�DFRPSD³DU�W«FQLFDPHQWH�HO�SURFHVR�GH�
DMXVWH�\�FRUUHFFLµQ�GH�OD�RIHUWD�ORFDO�HQ�HO�PXQLFLSLR�GH�0RQWHU¯D�RUGHQDGD�HQ�OD�SUHVHQWH�
SURYLGHQFLD��FRQ�HO�Q�GH�XWLOL]DU�HVWD�H[SHULHQFLD�FRPR�XQ�SUR\HFWR�SLORWR�SDUD�PHMRUDU�
ODV�FRQGLFLRQHV�GH�OD�HGXFDFLµQ�LQFOXVLYD�HQ�&RORPELDق�@��

�ܐ� &DVRف�&DSDFLGDG� ¯VLFD�SDUD�DGRSWDUق��&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�&������GH������
�0��3��0DU¯D�9LFWRULD�&DOOH�&RUUHD��$9�0DU¯D�9LFWRULD�&DOOH�&RUUHD��-XDQ�&DUORV�+HQDR�
3«UH]�\�-RUJH�,Y£Q�3DODFLR�3DODFLR���(Q�HVWH�FDVR�VH�GHFLGLµ�TXH�OD�H[LJHQFLD�GHؽ�LGRQHLGDG�
¯VLFDؾ�FRPR�UHTXLVLWR�TXH�KD�GH�FXPSOLU�XQD�SHUVRQD�SDUD�SRGHU�DGRSWDU�HV�FRQVWLWXFLRQDO��
SRU�FXDQWR�HV�XQD�PHGLGD�UD]RQDEOH�TXH��HQ�HO�RUGHQ�FRQVWLWXFLRQDO�YLJHQWH�QR�SXHGH�VHU�
HQWHQGLGD�GH�IRUPD�GLVFULPLQDWRULD�R�H[FOX\HQWH��'õR�DO�UHVSHFWR�OD�&RUWH���3DUD�OD�&RUWHف�
HV�FODUR�TXH�OD�H[LJHQFLD�GH�TXH�TXLHQ�DVSLUH�D�DGRSWDU�XQ�KõR��FXHQWH�FRQ�LGRQHLGDG�¯VLFD��
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R�OD�VDOXG����LQFOXVR�HQ�FRQ�
WH[WRV�I£FWLFRV�PX\�FRPSOH�
MRVظ�FRPR�OR�HV�HO�FDVR�GH�OD�
LQWHUUXSFLµQ�GHO�HPEDUD]R����
1R� REVWDQWH��PH� FRQFHQ�
WUDU«� HQ� HO� DVXQWR� TXH�PH�
FRUUHVSRQGH�GHVDUUROODU��ORV�
GHVDUUROORV�MXULVSUXGHQFLDOHV�
UHVSHFWR� GHO� GHUHFKR� D� OD�
VHJXULGDG�VRFLDO�

UHVSRQGH�D�XQ�Q�FRQVWLWXFLRQDOPHQWH�OHJ¯WLPR��HVWR�HV��DVHJXUDU�ODV�PHMRUHV�FRQGLFLRQHV�
SDUD�HO�FXLGDGR�\�DWHQFLµQ�GH�ODV�QHFHVLGDGHV�GHO�PHQRU�TXH�VH�LQWHJUD�D�XQD�IDPLOLD��DFRU�
GH�FRQ�VXV�GHUHFKRV�IXQGDPHQWDOHV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV��$�OD�YH]��HV�XQD�PHGLGD�
TXH�UHVXOWD�LGµQHD�SDUD�REWHQHU�HVD�QDOLGDG�FRQVWLWXFLRQDO���__��6LQ�HPEDUJR��WDPEL«Q�HV�
FODUR�TXH�HQWH�D�ODV�SHUVRQDV�TXH�WLHQHQ�XQD�OLPLWDFLµQ�¯VLFD�\�FXPSOHQ�FRQ�ODV�GHP£V�
FRQGLFLRQHV�HVWDEOHFLGDV�HQ�OD�OH\�SDUD�DGRSWDU�XQ�KõR��OD�PHGLGD�SXHGH�UHVXOWDU�GLVFULPL�
QDWRULD��VL�VH�WLHQH�FRPR�¼QLFD�UD]µQ�SDUD�QHJDU�OD�DGRSFLµQ��$GHP£V��XQD�LQWHUSUHWDFLµQ�
\�DSOLFDFLµQ�GH� OD�QRUPD�HQ�HVWH�VHQWLGR��TXHEUDQWDU¯D�HO�GHEHU�GHO�(VWDGR�GH�SURWHJHU�
HVSHFLDOPHQWH�D�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�\�D�OD�YH]��HO�GHUHFKR�GH�ORV�PHQRUHV�GH�HGDG�
D�WHQHU�XQD�IDPLOLD�TXH�OHV�EULQGH�HO�FXLGDGR�\�HO�DPRU�TXH�UHTXLHUHQ�SDUD�VX�GHVDUUROOR�
LQWHJUDO���__��(QFXHQWUD�OD�&RUWH�&RQVWLWXFLRQDO�TXH�HO�DUW¯FXOR����GH�OD�/H\������GH�������
H[LJH�XQD�YDORUDFLµQ�LQWHJUDO�GH�WRGDV�ODV�FRQGLFLRQHV�GH�TXLHQ�VHD�FDQGLGDWR�D�SDGUH�R�
PDGUH�DGRSWDQWH��(Q�HVD�PHGLGD��QR�VH�SXHGH�GHVFDOLFDU�D�XQD�SHUVRQD�FRPR�SRVLEOH�
SDGUH�R�PDGUH�DGRSWDQWH��SRU�HO�VROR�KHFKR�GH�TXH�WHQJD�XQD�GLVFDSDFLGDG��VLQR�TXH�GLFKD�
FRQGLFLµQ�GHEH�VHU�HYDOXDGD�HQ�FDGD�FDVR�FRQFUHWR�SRU�ODV�DXWRULGDGHV�\�H[SHUWRV��MXQWR�
FRQ�ORV�GHP£V�IDFWRUHV�GH�LGRQHLGDG�H[LJLGRV�SRU�OD�OH\��\�VLHPSUH�HQ�IXQFLµQ�GH�LQWHU«V�
VXSHULRU�GHO�PHQRU��HVWR�HV��D�OD�OX]�GH�ODV�QHFHVLGDGHV�GH�DPRU��FXLGDGR�\�SURWHFFLµQ�GHO�
QL³R��QL³D�R�DGROHVFHQWH�TXH�VHU£�DGRSWDGR��(Q�HVWH�VHQWLGR��OD�GLVSRVLFLµQ�GHPDQGDGD�
UHVXOWD�DMXVWDGD�D�OD�&RQVWLWXFLµQ��GHVGH�HO�SXQWR�GH�YLVWD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
GH�ORV�QL³RV��OD�SUHYDOHQFLD�GH�ORV�PLVPRV�\�HO�LQWHU«V�VXSHULRU�GHO�PHQRUق�

�ܑ� &DVRف�'HUHFKR�D�VDOXG�HVSHFLDOL]DGDق��&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH������
�0��3��-DLPH�&µUGRED�7ULYL³R���(Q�HVWH�FDVR�VH�HVWXGLµ�OD�VROLFLWXG�GH�XQD�SHUVRQD�FRQ�
GLVFDSDFLGDG�TXH�UHTXHU¯D�WHUDSLDV�¯VLFDV�\�QHFHVLWDED�TXH�IXHUDQ�SUDFWLFDGDV�HQ�OD�&O¯QLFD�
8QLYHUVLWDULD�GH�7HOHWµQ�HQ�&K¯D�\�QR�HQ�%RJRW£��SRUTXH�VH�OH�GLFXOWDED�WUDVODGDUVH��/D�
(36�QR�DXWRUL]DED�GLFKDV�WHUDSLDV�HQ�&K¯D�SRUTXH�QR�WHQ¯D�FRQYHQLR�FRQ�HQWLGDGHV�GHO�
OXJDU��/D�&RUWH�FRQFHGLµ�HO�DPSDUR�\�SUHFLVµ�TXH�OD�DFFHVLELOLGDG�HV�XQ�HOHPHQWR�HVHQFLDO�
GHO�GHUHFKR�TXH�GHEH�ORJUDUVH�HVSHFLDOPHQWH�HQ�HO�FDVR�GH�SHUVRQDV�FRQ�GLVFDSDFLGDG�\�VH�
SXHGH�YHU�YXOQHUDGR�SRU�OD�LPSRVLFLµQ�GH�EDUUHUDV�LQVWLWXFLRQDOHV��¯VLFDV�R�VRFLDOHV�SDUD�OD�
DWHQFLµQ�HQ�VDOXG��(Q�HVWH�FDVR�HV�SUHFLVDPHQWH�XQD�EDUUHUD�LQVWLWXFLRQDO�OD�TXH�QR�SHUPLWH�
DO�SHWLFLRQDULR�HMHUFHU�SOHQDPHQWH�VX�GHUHFKR�D�OD�VDOXG�\�D�OD�UHKDELOLWDFLµQ��/D�DWHQFLµQ�
D�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�GHEH�VHU�HVSHFLDOL]DGD�

�ܒ� &DVRف�(PEDUD]R�VLQ�FDSDFLGDGق��&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��
+XPEHUWR�$QWRQLR�6LHUUD�3RUWR���8QD�PXMHU�FRQ�GLVFDSDFLGDG��Y¯FWLPD�GH�DFFHVR�FDUQDO�
YLROHQWR��TXH�TXHGµ�HQ�HVWDGR�GH�HPEDUD]R��VROLFLWµ�D�OD�(36�OD�LQWHUUXSFLµQ�GHO�HPEDUD]R��
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4.1.  De la discapacidad de las personas a la social 

4XL]£�HO�FDPELR�P£V�LPSRUWDQWH�TXH�KD�LQFRUSRUDGR�OD�MXULVSUXGHQFLD�
FRQVWLWXFLRQDO�HV�HO�TXH�OH�SHUPLWH�HQWHQGHU�TXH�ODV�GLVFDSDFLGDGHV�TXH�
HQHQWDQ�ODV�SHUVRQDV�SURYLHQHQ�GH�OD�VRFLHGDG�DQWHV�TXH�GH�XQD�FRQGLFLµQ�
LQKHUHQWH�D�HOODV��7RGD�SHUVRQD�WLHQH�OLPLWDFLRQHV�\�FDSDFLGDGHV�¯VLFDV��
1DGLH� WLHQH�FDSDFLGDGHV� LOLPLWDGDV��3RU� WDQWR�� WHQHU� OLPLWDFLRQHV�QR�HV�
XQD�QRYHGDG��QL�XQ�UDVJR�H[FOXVLYR�GH�FLHUWDV�SHUVRQDV��/D�H[FOXVLµQ�\�OD�
PDUJLQDOL]DFLµQ�SURYLHQHQ�GH�OD�FRQVWUXFFLµQ�GH�XQD�VRFLHGDG�HQ�OD�FXDO�
PXFKDV�GH�ODV�WHFQRORJ¯DV�HPSOHDGDV�\�GLVH³RV�LPSOHPHQWDGRV�VXSRQHQ�
ODV� FDSDFLGDGHV� \� OLPLWDFLRQHV�GH�XQ� LQGLYLGXR�SURPHGLR��XQD�SHUVRQD�
FRQVLGHUDGDف�QRUPDOق��(V�D�SDUWLU�GH�HVWD�LGHD�GHOف�VHU�QRUPDOق�Rف�QR�VHU�
QRUPDOق�TXH� VH� FRQVWUX\HQ�HVW£QGDUHV� VRFLDOHV�TXH� LQFOX\HQ� D� DOJXQRV�
FXHUSRV�\�H[FOX\HQ�\�PDUJLQDOL]DQ�D�RWURV��$�WRGR�DTXHO�TXH�VH�VDOJD�GH�OD�
QRUPD��%LHQ�VHD�SRUTXH�VH�QDFLµ�FRQ�XQD�OLPLWDFLµQ�HVSHFLDO�R�GLIHUHQFLDO��
R�SRUTXH�OD�PLVPD�VH�DGTXLULµ�GXUDQWH�OD�YLGD��SRU�ODV�P¼OWLSOHV�UD]RQHV�
TXH�SXHGHQ�OOHYDU�D�HOOR�

/D�SURWHFFLµQ�FRQVWLWXFLRQDO�HV�SRU�WDQWR��SDUD�WRGDV�ODV�SHUVRQDV�FRQ�
LQGHSHQGHQFLD�GH�FX£OHV�VHDQ�VXV�FDSDFLGDGHV�\�OLPLWDFLRQHV�HVSHF¯FDV��
3RU� VXSXHVWR��HOOR�QR� LPSOLFD�GHVFRQRFHU�TXH�DTXHOODV�SHUVRQDV��FX\DV�
OLPLWDFLRQHV�HUDQ�FRQVLGHUDGDV�QR�QRUPDOHV��HQHQWDQ�XQD�LQXVXDO�VLWXD�
FLµQ�GH�PDUJLQDFLµQ�TXH�WLHQH�TXH�VHU�VXSHUDGD��(O�DVXQWR�HV�HQWHQGHU�
TXH�HVWD�IDOWD�GH�FDSDFLGDG�SURYLHQH�GH�OD�VRFLHGDG��TXH�QR�SXHGH�LQFOXLU�
D�WRGDV�ODV�SHUVRQDV�VLQ�LPSRUWDU�FX£OHV�VHDQ�VXV�OLPLWDFLRQHV��QR�GH�ODV�
SHUVRQDV�FX\DV�OLPLWDFLRQHV�¯VLFDV�R�PHQWDOHV��VRQ�REMHWR�GH�GLVFULPLQD�
FLµQ�\�PDUJLQDFLµQ��6LQ�GXGD��HO�FDVR�HQ�HO�TXH�OD�&RUWH�&RQVWLWXFLRQDO�
KD�GHVDUUROODGR�\�DERUGDGR�FRQ�PD\RU�DPSOLWXG�OD�GLVFXVLµQ�HV�HO�GH�ORV�

/H�IXH�QHJDGD�SRUTXH�QR�KDE¯D�SUHVHQWDGR�GHQXQFLD�SHQDO�SRU�HO�SUHVXQWR�DFFHVR�FDUQDO�
YLROHQWR�\�QR�H[LVW¯D�YDORUDFLµQ�SVLFROµJLFD�TXH�GHWHUPLQDUD�OD�DXVHQFLD�GH�YROXQWDG�GH�OD�
SDFLHQWH��/D�&RUWH�GHFODUµ�OD�FDUHQFLD�DFWXDO�GH�REMHWR�SRUTXH�\D�VH�KDE¯D�LQWHUUXPSLGR�HO�
HPEDUD]R��6LQ�HPEDUJR��DGYLUWLµ�TXH�GHVGH�OD�µSWLFD�GH�OD�SURWHFFLµQ�TXH�VH�OH�FRQHUH�D�ODV�
SHUVRQDV�GLVFDSDFLWDGDV�HQ�HO�£PELWR�GHO�GHUHFKR�LQWHUQDFLRQDO�GH�ORV�GHUHFKRV�KXPDQRV��ORV�
UHTXHULPLHQWRV�DOHJDGRV�SRU�OD�(36�SDUD�SUDFWLFDU�OD�LQWHUUXSFLµQ�GHO�HPEDUD]R�VXSXVLHURQ�
GHMDU�D�OD�MRYHQ�VLQ�SURWHFFLµQ�H�LPSOLFDURQ��HQ�WDO�VHQWLGR��SRQHUOD�HQ�XQD�VLWXDFLµQ�GH�
DEVROXWD�LQGHIHQVLµQ��/D�HIHFWLYD�JDUDQW¯D�GH�ORV�GHUHFKRV�GH�OD�DFFLRQDQWH�H[LJ¯D�TXH�HO�
SURFHGLPLHQWR�P«GLFR�KXELHVH�VLGR�SUDFWLFDGR�GH�PDQHUD�LQPHGLDWD�GDGDV�ODV�FRQGLFLRQHV�
SDUWLFXODUHV�GH�VX�GLVFDSDFLGDG��
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GHUHFKRV�GHف�SHUVRQDV�GH�WDOOD�EDMD6<�قHQWHQFLD�7�������GH�����@��HQ�HO�
FXDO�VH�WUDWDURQ�HVWRV�DVXQWRV�����7HQHU�WDOOD�EDMD�HV�VHU�XQD�SHUVRQD�FRQ�
GLVFDSDFLGDG"��/D�GLVFDSDFLGDG�HV�XQD�FXHVWLµQ�ELROµJLFD��GHO�FXHUSR��R�
HV�XQD�FRQVWUXFFLµQ�VRFLDO"�)XH�D�SURSµVLWR�GH�SUHJXQWDV�FRPR�HVWDV�TXH�
OD�&RUWH�FRQFOX\µ�HQ�DTXHOOD�RSRUWXQLGDG��HQWUH�RWUDV�FRVDV��OR�VLJXLHQWH��

�ܤ /DV�SHUVRQDV�GH�WDOOD�SHTXH³D��SRU�VX�FRQGLFLµQ�¯VLFD�SDUWLFX�
ODU��VRQ�FLXGDGDQRV�TXH�VH�YHQ�HQHQWDGRV�G¯D�D�G¯D�D�EDUUHUDV�
FXOWXUDOHV��VRFLDOHV�\�GH�LQDHVWUXFWXUD�DUTXLWHFWµQLFD�\�DP�
ELHQWDO�HQ�WRGR�HO�PXQGR��TXH�OHV�LPSLGHQ�HO�DFFHVR�HIHFWLYR�
D�ELHQHV�\�VHUYLFLRV��HQ�XQ�DPELHQWH�SHQVDGR�SDUD�SHUVRQDV�
DQWURSRP«WULFDPHQWH�GH�XQ�WDPD³R�VLJQLFDWLYDPHQWH�P£V�
DOWR��

�
>ً@�

�
�Q)�ܨ LJXDO� VHQWLGR� UHVDOWD� HVWD�&RUSRUDFLµQ�� TXH� H[LVWH� XQD�

WHQGHQFLD�LQWHUQDFLRQDO�DFWXDO�KDFLD�XQD�PLUDGD�FDGD�YH]�P£V�
VRFLDO�UHVSHFWR�GHO�FRQFHSWR�GH�GLVFDSDFLGDG��TXH�SURSHQGH�
SRU�XQD�PD\RU�LQFOXVLµQ�GH�ODV�SHUVRQDV�FRQ�OLPLWDFLRQHV��(Q�
PD\R�GH�������HQWUµ�HQ�YLJHQFLD�OD�&RQYHQFLµQ�GH�ODV�1DFLR�
QHV�8QLGDV�GH�ORV�'HUHFKRV�+XPDQRV�GH�ODV�3HUVRQDV�FRQ�
'LVFDSDFLGDG��LQVWUXPHQWR�TXH�WRPµ�HQ�FRQVLGHUDFLµQ�GLFKD�
FRQGLFLµQ�GHVGH�XQD�SHUVSHFWLYD�PXFKR�P£V�VRFLDO�>ً@ق���

�ܓ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7�������GH�������0��3��0DXULFLR�*RQ]£OH]�&XHUYR���9HU�
HVSHFLDOPHQWH�ORV�FDS¯WXORV�WHUFHUR�\�FXDUWR�GH�ODV�FRQVLGHUDFLRQHV�GH�OD�VHQWHQFLD�

�ܔ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7�������GH�������0��3��0DXULFLR�*RQ]£OH]�&XHUYR���(Q�HO�
FDVR�VH�UHVROYLµ��HQWUH�RWUDV�FRVDV��5�D�OD�6DOD�$GPLQLVWUDWLYD�GHO�&RQVHMR$1)'�25@ً<ف�
6XSHULRU�GH�OD�-XGLFDWXUD��TXH�HODERUH��VL�QR�OR�KD�KHFKR�DXQ��XQD�SRO¯WLFD�VHFWRULDO�GH�
DFFHVLELOLGDG�\�GH��DGHFXDFLµQ�GH�OD�LQDHVWUXFWXUD�¯VLFD�GH�OD�UDPD�MXGLFLDO��TXH�JDUDQWLFH�
HO�FDU£FWHU�SURJUDP£WLFR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�D�OD�LJXDOGDG�\�DO�DFFHVR�D�OD�LQIRU�
PDFLµQ�\�DWHQFLµQ�S¼EOLFDV�GHO�DFFLRQDQWH�\�GH�ODV�SHUVRQDV�GH�WDOOD�EDMD��HQ�ORV�GLIHUHQWHV�
HVFHQDULRV�GH�DWHQFLµQ�DO�S¼EOLFR�HQ�OD�UDPD�MXGLFLDO��D�Q�GH�VXSHUDU��HQ�HO�£PELWR�GH�ODV�
VHGHV�MXGLFLDOHV��OD�RPLVLµQ�HQ�HO�WUDWR�GHELGR�D�OD�SREODFLµQ�GH�WDOOD�EDMD�\�ORV�SUREOHPDV�GH�
LQWHJUDFLµQ�VRFLDO�GH�HVWDV�SHUVRQDV��3DUD�HO�HIHFWR��VH�GHEHU£�HQ�OD�IRUPXODFLµQ�\�SXHVWD�HQ�
PDUFKD�GH�HVWD�SRO¯WLFD��FRQWDU�FRQ�OD�SDUWLFLSDFLµQ�DFWLYD�GH�ORV�FROHFWLYRV�GH�SHUVRQDV�GH�
WDOOD�SHTXH³D���__��(Q�HO�PLVPR�VHQWLGR��25'(1$5�D�OD�6DOD�$GPLQLVWUDWLYD�GHO�&RQVHMR�
6XSHULRU�GH�OD�-XGLFDWXUD��TXH�SDUD�HO�FDVR�GHO�3DODFLR�GH�-XVWLFLD�\�DQWH�OD�SURSXHVWD�GH�
PRGLFDFLµQ�GH�OD�LQDHVWUXFWXUD�¯VLFD�HQXQFLDGD�SDUD�HO�D³R�������VL�QR�OR�KD�KHFKR�\D��
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4.2.  Estabilidad laboral reforzada

8QD�GH�ODV�SULPHUDV�
SURWHFFLRQHV� ODERUDOHV�
UHODFLRQDGDV� FRQ� OD� VH�
JXULGDG� VRFLDO� FRQVLVWH��
VLQ�GXGD��HQ�HOف�GHUHFKR�
GH�HVWDELOLGDG�UHIRU]DGDق��
TXH� SHUPLWH� D� ODV� SHU�
VRQDV� FRQ� FDSDFLGDGHV�
HVSHFLDOHV�\�GLIHUHQFLDOHV��
PDQWHQHUVH�HQ�HO�PHUFD�
GR� GH� WUDEDMR�� ,PSHGLU�
TXH� XQD� SHUVRQD� SLHUGD�
OD�SRVLELOLGDG�GH�ODERUDU��YDOHUVH�SRU�V¯�PLVPD��\�FRQVWUXLU�PHGLDQWH�VXV�
DSRUWHV�HO� FDSLWDO� VXFLHQWH�SDUD� DFFHGHU� D�XQD�SHQVLµQ�HQ� ODV�PHMRUHV�
FRQGLFLRQHV�SRVLEOHV��HV�XQ�GHUHFKR�IXQGDPHQWDO�SDUD�JDUDQWL]DU�D�WRGD�
SHUVRQD�VX�GLJQLGDG��(Q�WDO�VHQWLGR�VRQ�YDULDV�ODV�GHFLVLRQHV�TXH�OD�MXVWLFLD�
FRQVWLWXFLRQDO�KD�WRPDGR�DO�UHVSHFWR��0HQFLRQR�DOJXQDV�GH�HOODV�

(Q�HO�FDVRف�$XWRUL]DFLµQ�LQGLVSHQVDEOH6<�قHQWHQFLD�&������GH�����@��
OD�&RUWH�HVWXGLµ� OD�FRQVWLWXFLRQDOLGDG�GH�XQD�QRUPD� OHJDO�PHGLDQWH� OD�
FXDO� VH� LPSLGH� MXU¯GLFDPHQWH�GHVSHGLU�R� WHUPLQDU�HO�FRQWUDWR� ODERUDO�D�
XQDف�SHUVRQD�OLPLWDGDق��VDOYR�TXH�VH�FXHQWH�FRQ�OD�DXWRUL]DFLµQ�H[SUHVD�GHO�
0LQLVWHULR�GHO�7UDEDMR��HVWDEOHFLHQGR�SDUD�HOOR�FRPR�FRQVHFXHQFLD�E£VLFD��
XQD�LQGHPQL]DFLµQ�HTXLYDOHQWH�D�����G¯DV�GH�VDODULR��$UW������/H\�����GH�
���������/D�&RUWH��HQ�YLUWXG�GH�ORV�SULQFLSLRV�GH�GLJQLGDG��VROLGDULGDG�H�

TXH�WHQJD��HQ�FXHQWD�ODV�QHFHVLGDGHV�GH�DFFHVLELOLGDG�GH�ODV�SHUVRQDV�GH�WDOOD�EDMD��3DUD�HO�
HIHFWR��VH�GHEHU£�FRQWDU�FRQ�OD�SDUWLFLSDFLµQ�DFWLYD�GH�ORV�FROHFWLYRV�GH�SHUVRQDV�GH�WDOOD�
SHTXH³D�HQ��OD�IRUPXODFLµQ�\�SXHVWD�HQ�PDUFKD�GH�HVWH�SODQ��HQ�FRQFUHWR��UHVSHFWR�D�OD�
LQDHVWUXFWXUD�GHO�3DODFLR�GH�-XVWLFLDق�

�ܕ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD��&������GH�������0��3���OYDUR�7DIXU�*DOYLV���7H[WR�GH�OD�
QRUPD�DFXVDGD��VH�VXEUD\D�OD�SDUWH�GHPDQGDGD��Q�QLQJ¼Q�FDVR�OD�OLPLWDFLµQ)�ܕ��UW¯FXOR$ف�
GH�XQD�SHUVRQD��SRGU£�VHU�PRWLYR�SDUD�REVWDFXOL]DU�XQD�YLQFXODFLµQ�ODERUDO��D�PHQRV�TXH�
GLFKD�OLPLWDFLµQ�VHD�FODUDPHQWH�GHPRVWUDGD�FRPR�LQFRPSDWLEOH�H�LQVXSHUDEOH�HQ�HO�FDUJR�
TXH�VH�YD�D�GHVHPSH³DU��$V¯�PLVPR��QLQJXQD�SHUVRQD�OLPLWDGD�SRGU£�VHU�GHVSHGLGD�R�VX�
FRQWUDWR�WHUPLQDGR�SRU�UD]µQ�GH�VX�OLPLWDFLµQ��VDOYR�TXH�PHGLH�DXWRUL]DFLµQ�GH�OD�RFLQD�
GH�7UDEDMR���__��1R�REVWDQWH��TXLHQHV�IXHUHQ�GHVSHGLGRV�R�VX�FRQWUDWR�WHUPLQDGR�SRU�UD]µQ�
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LJXDOGDG��\�GH�OD�HVSHFLDO�SURWHFFLµQ�FRQVWLWXFLRQDO�TXH�HVWDWDO�\�VRFLDO�
PHQWH�VH�GHEH�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�SHUVRQDV�FRQ�GLVFDSDFLGDG��
UHVROYLµ�GHFODUDU�FRQVWLWXFLRQDO�HO�WH[WR�OHJDO�VRPHWLGR�D�FRQWURO��SHUR�FRQ�
XQD�FRQGLFLµQ��&RQ�WDO�GH�TXH�VH�HQWHQGLHUD�TXH�DGHP£V�HO�GHVSLGR�R�OD�
WHUPLQDFLµQ�SUDFWLFDGRV�VLQ�DXWRUL]DFLµQ�FDUHF¯DQ�GH�WRGR�HIHFWR�MXU¯GLFR����
'H�HVWD�IRUPD��OD�GHFLVLµQ�GH�OD�&RUWH�&RQVWLWXFLRQDO�LPSOLFµ�H[SOLFLWDU�
XQD� UHJOD�� �HQف FDVR� GH� TXH� HO� HPSOHDGRU� FRQWUDYHQJD� HVD� GLVSRVLFLµQ��
GHEHU£�DVXPLU�DGHP£V�GH� OD� LQHFDFLD� MXU¯GLFD�GH� OD�DFWXDFLµQ��HO�SDJR�
GH�OD�UHVSHFWLYD�LQGHPQL]DFLµQ�VDQFLRQDWRULD����5قHFLHQWHPHQWH��OD�&RUWH�
&RQVWLWXFLRQDO�KD�UHLWHUDGR�VX�MXULVSUXGHQFLD�D�SURSµVLWR�GH�OD�HVWDELOLGDG�
ODERUDO�UHIRU]DGD�GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG����

*DUDQWL]DU�HO�GHUHFKR�D�WUDEDMDU�KD�OOHYDGR�D�OD�MXULVSUXGHQFLD�FRQVWL�
WXFLRQDO�D�SURWHJHU�D�SHUVRQDV�FRQ�GLVFDSDFLGDG�HQ�VLWXDFLRQHV�SDUWLFXOD�
UHV��GDGD�VX�VLWXDFLµQ�GH�SUHFDULHGDG��$V¯��HQ�HO�FDVRف�'HUHFKR�D�URGDU�\�
WUDEDMDU�VLQ�REVW£FXORVق��OD�SURWHFFLµQ�GHO�MXH]�FRQVWLWXFLRQDO�FRQVLVWLµ�HQ�
XQD�RUGHQ�D�ODV�DXWRULGDGHV�SROLFLDOHV�\�ORFDOHV��SDUD�TXH�VH�DEVWXYLHUDQ�
GH�DGHODQWDU�FXDOTXLHU�WLSR�GH�DFWR�TXH�VXSXVLHUD�REVWDFXOL]DU�HO�GHUHFKR�
GH�ORFRPRFLµQ�SRU�ODV�Y¯DV�S¼EOLFDV�D�XQD�SHUVRQD�FRQ�GLVFDSDFLGDG�TXH�
VH�GHVSOD]DED�HQ�VLOOD�GH�UXHGDV��DV¯�FRPR�VX�LQFRUSRUDFLµQ�DO�SURJUDPD�
GH�UHXELFDFLµQ�\�SURWHFFLµQ�GH�YHQGHGRUHV�DPEXODQWHV�>6HQWHQFLD�7������
GH�����@����,QFOXVR��HQ�FLHUWDV�FRQGLFLRQHV��VH�KD�UHFRQRFLGR�HO�GHUHFKR�

GH�VX�OLPLWDFLµQ��VLQ�HO�FXPSOLPLHQWR�GHO�UHTXLVLWR�SUHYLVWR�HQ�HO�LQFLVR�DQWHULRU��WHQGU£Q�
GHUHFKR�D�XQD�LQGHPQL]DFLµQ�HTXLYDOHQWH�D�FLHQWR�RFKHQWD�G¯DV�GHO�VDODULR��VLQ�SHUMXLFLR�GH�
ODV�GHP£V�SUHVWDFLRQHV�H�LQGHPQL]DFLRQHV�D�TXH�KXELHUH�OXJDU�GH�DFXHUGR�FRQ�HO�&µGLJR�
6XVWDQWLYR�GHO�7UDEDMR�\�GHP£V�QRUPDV�TXH�OR�PRGLTXHQ��DGLFLRQHQ��FRPSOHPHQWHQ�R�
DFODUHQق�

�ܖ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�&������GH�������0��3���OYDUR�7DIXU�*DOYLV���/D�FRQGLFLµQ��
�FDUHFH�GH�WRGR�HIHFWR�MXU¯GLFR�HO�GHVSLGR�R�OD�WHUPLQDFLµQ�GHO�FRQWUDWR�GH�XQD�SHUVRQDف
SRU�UD]µQ�GH�VX�OLPLWDFLµQ�VLQ�TXH�H[LVWD�DXWRUL]DFLµQ�SUHYLD�GH�OD�RFLQD�GH�7UDEDMR�TXH�
FRQVWDWH�OD�FRQJXUDFLµQ�GH�OD�H[LVWHQFLD�GH�XQD�MXVWD�FDXVD�SDUD�HO�GHVSLGR�R�WHUPLQDFLµQ�
GHO�UHVSHFWLYR�FRQWUDWRق�

�ܗ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�&������GH�������0��3���OYDUR�7DIXU�*DOYLV��
�ܘ� &DVRف�(VWDELOLGDG�UHIRU]DGD�\�GLVFDSDFLGDGق��&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�

������0��3��-RUJH�,JQDFLR�3UHWHOW�&KDƋXE��$9�+XPEHUWR�$QWRQLR�6LHUUD�3RUWR��9HU�HQ�
HVSHFLDO�HO�DSDUWDGR��ܒܑܒ��GH�ODV�FRQVLGHUDFLRQHV�GH�OD�VHQWHQFLD�

���� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��-DLPH�$UDXMR�5HQWHU¯D���5HVROYLµ�
OD�&RUWH���6HJXQGR��25'(1$5�D�OD�3ROLF¯D�1DFLRQDO���VHGH�%XJD�TXH�GHQWUR�GH�ODV@ً<ف�
FXDUHQWD�\�RFKR������KRUDV�VLJXLHQWHV�D�OD�QRWLFDFLµQ�GH�HVWH�IDOOR�VH�DEVWHQJD�GH�UHDOL]DU�
FXDOTXLHU�SURFHGLPLHQWR�TXH�LPSLGD�DO�DFWRU�HO�GHVSOD]DPLHQWR�HQ�VX�VLOOD�GH�UXHGDV���__��
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D�VHJXLU�HMHUFLHQGR�OD�ODERU�GH�YHQGHGRU�DPEXODQWH�R�FDOOHMHUR�>6HQWHQFLD�
7�����GH�����@����

������ $FFLRQHV�DΘUPDWLYDV�SDUD�ODV�GLVFDSDFLGDGHV�VHYHUDV�
 y profundas

/D� MXULVSUXGHQFLD� KD�
HQFRQWUDGR� DMXVWDGD� D� OD�
&RQVWLWXFLµQ��XQD�SRO¯WLFD�
OHJLVODWLYD�TXH�WRPH�DFFLR�
QHV�DUPDWLYDV�\�PHGLGDV�
HVSHFLDOHV� GH� LQFOXVLµQ�
SDUD�DTXHOODV�SHUVRQDV�FRQ�
GLVFDSDFLGDGHV� �VHYHUDVف \�
SURIXQGDVق����(Q�WDQWR�HOOR�

7HUFHUR��25'(1$5�D�OD�VHFUHWDU¯D�GH�*RELHUQR�GHO�PXQLFLSLR�GH�%XJD�LQFOXLU�DO�VH³RU�
-RUJH�$UDQJR�9DOHQFLD�HQ�ORV�SURJUDPDV�DOWHUQDWLYRV�SDUD�YHQGHGRUHV�DPEXODQWHV�TXH�DOO¯�
VH�DGHODQWHQ��R�TXH�VH�SXHGDQ�DGHODQWDU��GHQWUR�GH�XQ�W«UPLQR�TXH�QR�H[FHGD�WUHV�PHVHV�
FRQWDGRV�D�SDUWLU�GH�OD�QRWLFDFLµQ�GH�HVWD�SURYLGHQFLDق�

�ܐ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��-RV«�*UHJRULR�+HUQ£QGH]�*DOLQ�
GR���(Q�HVWH�FDVR�VH�GHFLGLµ�RUGHQDU���D�OD�$OFDOG¯D�0HQRU�GH�6DQWDI«��/RFDOLGDG�7HUFHUDف�
TXH�GHQWUR�GHO�W«UPLQR�GH�ODV�FXDUHQWD�\�RFKR������KRUDV�VLJXLHQWHV�D�OD�QRWLFDFLµQ�GH�
OD�SUHVHQWH�SURYLGHQFLD��XELTXH�DO�VH³RU�,Y£Q�0DQFHUD�3ULHWR�HQ�XQ�OXJDU�DGHFXDGR�D�VXV�
FRQGLFLRQHV�¯VLFDV�\�DSWR�SDUD�TXH�SXHGD�VHJXLU�GHVHPSH³DQGR�HO�WUDEDMR�GH�YHQGHGRU�
DPEXODQWH�TXH�HMHUFLµ�GXUDQWH�YDULRV�D³RV��HQ�FRQGLFLRQHV�GLJQDV�\�MXVWDVق�

�ܑ� &DVRف�/LPLWDFLRQHV�VHYHUDV�\�SURIXQGDVق��&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�&������GH������
�0��3��/XLV�(UQHVWR�9DUJDV�6LOYD���6H�GõR�DO�UHVSHFWR���HO�DUW¯FXOR��|�GHPDQGDGR��GHO@ً<ف��
FXDO�KDFHQ�SDUWH�ODV�H[SUHVLRQHV�LPSXJQDGDV��DO�HVWDEOHFHU�ORV�GHVWLQDWDULRV�GH�OD�/H\�����
GH�������SRU�OD�FXDO�VH�HVWDEOHFHQ�PHFDQLVPRV�GH�LQWHJUDFLµQ�VRFLDO�GH�ODV�SHUVRQDV�FRQ�
OLPLWDFLµQ��VH�UHHUH�GH�PDQHUD�JHQHUDO��D�WRGDV�ODV�SHUVRQDV�FRQ�OLPLWDFLµQ�HQ�VXV�GHUHFKRV�
IXQGDPHQWDOHV��HFRQµPLFRV�� VRFLDOHV�\�FXOWXUDOHV�SDUD� VX�FRPSOHWD� UHDOL]DFLµQ�SHUVRQDO�
\�VX�LQWHJUDFLµQ�VRFLDO�\�GH�PDQHUD�HVSHF¯FD��D�ODV�SHUVRQDV�FRQ�OLPLWDFLRQHVؽ�VHYHUDV�\�
SURIXQGDVؾ��(V�GHFLU��TXH�FRQWUDULR�D�OR�TXH�DGXFHQ�ORV�GHPDQGDQWHV��OD�QRUPD�QR�H[FOX\H�
GH�OD�DVLVWHQFLD�\�SURWHFFLµQ�QHFHVDULDV�D�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�OHYH�R�PRGHUDGD��
HQ�OD�PHGLGD�TXH�UHVDOWD�HO�UHFRQRFLPLHQWR�D�OD�GLJQLGDG�GH�ODV�SHUVRQDV�FRQ�OLPLWDFLµQ�HQ�
VXV�GHUHFKRV�IXQGDPHQWDOHV��HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV��(VWD�OH\�HVWDEOHFH�SUHFHSWRV�
UHIHUHQWHV�DO�DFFHVR�GH�HVWD�SREODFLµQ�D� OD�HGXFDFLµQ��DO�WUDEDMR�� ODV�FRPXQLFDFLRQHV��HO�
WUDQVSRUWH��OD�DFFHVLELOLGDG�D�ORV�GLVWLQWRV�OXJDUHV�HQ�GRQGH�WLHQH�TXH�DFWXDU�FRPR�SDUWH�GHO�
FRQJORPHUDGR�VRFLDO��'H�PDQHUD�LPSRUWDQWH�VH�DOOHJD�D�OD�UHKDELOLWDFLµQ�\�DFFHVR�D�OD�VDOXG�
\�ELHQHVWDU�VRFLDO�HQ�GRQGH�OD�/H\�KDFH�LPSRUWDQWHV�FRQVDJUDFLRQHV�HQ�DUDV�GH�SURFXUDU�
UHKDELOLWDFLµQ�\�GH�JDUDQWL]DU�HO�DFFHVR�D�OD�UHFUHDFLµQ�\�OD�LQVHUFLµQ�VRFLDO���__��(Q�HVWH�
VHQWLGR��OD�UHIHUHQFLD�HVSHF¯FD�TXH�KDFH�HO�DUW¯FXOR��|�GH�OD�/H\�����GH�������D�ODV�SHUVRQDV�
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QR�LPSOLTXH�H[FOXVLµQ�R�UHVWULFFLµQ�SDUD�RWUDV�SHUVRQDV�FRQ�GLVFDSDFLGDG��
SURWHJHU�D�TXLHQHV�SXHGHQ�HQFRQWUDUVH�HQ� ODV�VLWXDFLRQHV�GH�P£V�JUDYH�
H[FOXVLµQ�\�PDUJLQDFLµQ�QR�HV�XQ�SUREOHPD��HV�HO�FXPSOLPLHQWR�GH�REOL�
JDFLRQHV�FRQVWLWXFLRQDOHV����

4.4.  Acceso a la seguridad social sin obstáculos irrazonables o 
desproporcionados

(Q�VX�MXULVSUXGHQ�
FLD��OD�&RUWH�&RQVWLWX�
FLRQDO�KD�LPSHGLGR�TXH�
VH� REVWDFXOLFH� LUUD]R�
QDEOHPHQWH� HO� �DFFHVRف
D� OD� VHJXULGDG� VRFLDOق�
GH� SHUVRQDV� FRQ� FD�
SDFLGDGHV� HVSHFLDOHV� R�
GLIHUHQFLDOHV��

FRQ�OLPLWDFLRQHVف�VHYHUDV�\�SURIXQGDVق�QR�SXHGH�WRPDUVH�FRPR�H[SUHVLRQHV�H[FOX\HQWHV�SDUD�
WRGRV�ORV�DUW¯FXORV�TXH�FRQIRUPDQ�OD�FLWDGD�OH\��(Q�SXQWR�D�HVWH�WHPD��HV�GH�DFODUDU�TXH�OD�
FODVLFDFLµQ�GHO�JUDGR�GH�VHYHULGDG�GH�XQD�OLPLWDFLµQ��$UW���|��/H\�����GH�������QR�LPSOLFD�
OD�QHJDFLµQ�\�YXOQHUDFLµQ�GH�XQ�GHUHFKR��VLQR�OD�DSOLFDFLµQ�GH�PHGLGDV�HVSHFLDOHV�HVWDEOH�
FLGDV�SRU�OD�PLVPD�OH\�SDUD�SHUVRQDV�FRQ�GLVFDSDFLGDG�HQ�FLHUWR�JUDGR�GH�VHYHULGDG��YJU��
ORV�DUW¯FXORV��|���|�\��|�GH�OD�/H\�����GH��������0£V�TXH�GH�GLVFDSDFLGDG�OHYH�\�PRGHUDGD��
OD�MXULVSUXGHQFLD�KD�VH³DODGR�TXH�HQ�HVWDV�VLWXDFLRQHV�GHEH�KDEODUVH�GH�SHUVRQDV�TXH�SRU�
VX�HVWDGR�GH�VDOXG�¯VLFD�R�PHQWDO�VH�HQFXHQWUDQ�HQ�FRQGLFLRQHV�GH�GHELOLGDG�PDQLHVWD��
TXH�OHV�GLFXOWD�WUDEDMDU�HQ�FLHUWDV�DFWLYLGDGHV�R�KDFHUOR�FRQ�DOJXQDV�OLPLWDFLRQHV�\�TXH�
SRU�WDQWR��UHTXLHUHQ�GH�XQD�DVLVWHQFLD�\�SURWHFFLµQ�HVSHFLDO�SDUD�SHUPLWLUOH�VX�LQWHJUDFLµQ�
VRFLDO�\�VX�UHDOL]DFLµQ�SHUVRQDO��DGHP£V�GH�TXH�JR]DQ�GH�XQD�HVWDELOLGDG�ODERUDO�UHIRU]DGDق�

�ܒ� $O�UHVSHFWR��YHU�WDPEL«Q�HO�FDVRف�&DUQ«�GH�OLPLWDFLµQق��&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�
&������GH�������0��3��$GULDQD�*XLOO«Q�$UDQJR���(Q�HVWH�FDVR�VH�GHFODUµ�FRQVWLWXFLRQDO�
XQD�QRUPD�HQ�OD�TXH�VH�GLFH��UW¯FXOR��WR��/DV�SHUVRQDV�FRQ�OLPLWDFLµQ�GHEHU£Q�DSDUHFHU$ف�
FDOLFDGDV�FRPR�WDOHV�HQ�HO�FDUQ«�GH�DOLDGR�DO�6LVWHPD�GH�6HJXULGDG�HQ�6DOXG��\D�VHD�HO�
U«JLPHQ�FRQWULEXWLYR�R�VXEVLGLDGR��3DUD�WDO�HIHFWR�ODV�HPSUHVDV�SURPRWRUDV�GH�VDOXG�GHEH�
U£Q�FRQVLJQDU�OD�H[LVWHQFLD�GH�OD�UHVSHFWLYD�OLPLWDFLµQ�HQ�HO�FDUQ«�GH�DOLDGR��SDUD�OR�FXDO�
VROLFLWDU£Q�HQ�HO�IRUPXODULR�GH�DOLDFLµQ�OD�LQIRUPDFLµQ�UHVSHFWLYD�\�OD�YHULFDU£Q�D�WUDY«V�
GH�GLDJQµVWLFR�P«GLFR�HQ�FDVR�GH�TXH�GLFKD�OLPLWDFLµQ�QR�VHD�HYLGHQWH���__��'LFKR�FDUQ«�
HVSHFLFDU£�HO�FDU£FWHU�GH�SHUVRQD�FRQ�OLPLWDFLµQ�\�HO�JUDGR�GH�OLPLWDFLµQ�PRGHUDGD��VHYHUD�
R�SURIXQGD�GH�OD�SHUVRQD��6HUYLU£�SDUD�LGHQWLFDUVH�FRPR�WLWXODU�GH�ORV�GHUHFKRV�HVWDEOHFLGRV�
HQ�OD�SUHVHQWH�OH\ق���6H�VXEUD\D�OD�SDUWH�GHFODUDGD�H[HTXLEOH�SRU�OD�&RUWH�&RQVWLWXFLRQDO��
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(Q�HO�DVXQWR5ف�HWURFHVR�LƎXVWLFDGR�HQ�SHQVLRQHV�GH�LQYDOLGH]6<�قHQ�
WHQFLD�&������GH�����@�OD�&RUWH�&RQVWLWXFLRQDO�GHFODUµ�LQFRQVWLWXFLRQDO�
XQD�UHIRUPD�TXH��FRPSDUDGD�FRQ�OD�QRUPDWLYLGDG�UHIRUPDGD��VXSRQ¯D�KDFHU�
P£V�GL¯FLO�HO�DFFHVR�D�OD�SHQVLµQ�GH�LQYDOLGH]��SXHV�H[LJ¯Dظ�D�GLIHUHQFLD�
GH�OR�TXH�RFXUU¯D�DQWHVط�TXH�HO�DOLDGR�GHPRVWUDUD�UHXQLU�XQ�UHTXLVLWR�GH�
GHOLGDG�FRQ�HO�VLVWHPD�GH�VHJXULGDG�VRFLDO�HQ�SHQVLRQHV��(VWH�UHTXLVLWR�
OR�FXPSO¯D�WRGR�DTXHO�TXH�KXELHUD�FRWL]DGR�DO�PHQRV�HO������GHO�WLHPSR�
WUDQVFXUULGR�HQWUH�HO�PRPHQWR�HQ�TXH�HO�FXPSOLµ����D³RV�GH�HGDG�\�OD�
IHFKD�GH�OD�SULPHUD�FDOLFDFLµQ�GHO�HVWDGR�GH�LQYDOLGH]��/D�&RUWH�&RQV�
WLWXFLRQDO�VRVWXYR�TXH�HVD�UHIRUPD�VXSRQ¯D�XQ�UHWURFHVR�HQ�UHODFLµQ�FRQ�
HO�QLYHO�GH�SURWHFFLµQ�DOFDQ]DGR�GHO�GHUHFKR�D�OD�VHJXULGDG�VRFLDO��\�TXH�
SRU�WDQWR�GHE¯D�HVWDU�VXFLHQWHPHQWH�MXVWLFDGR��1R�REVWDQWH��OXHJR�GH�
H[DPLQDU�ODV�UD]RQHV�DGXFLGDV�SRU�HO�(VWDGR�SDUD�MXVWLFDU�HVD�UHJUHVLµQ��
OD�&RUWH�&RQVWLWXFLRQDO�FRQVLGHUµ�TXH�QR�HUD�XQD�MXVWLFDFLµQ�VXFLHQWH�
\�OD�GHFODUµ�LQH[HTXLEOH����

$VLPLVPR��KD\�XQD�LPSRUWDQWH�O¯QHD�MXULVSUXGHQFLDO�VREUH�HOف�GHUHFKR�
D�OD�FRQWLQXLGDG�HQ�OD�SUHVWDFLµQ�GHO�VHUYLFLR�GH�VHJXULGDG�VRFLDO�HQ�VDOXG��
FXDQGR�HVW£Q�GH�SRU�PHGLR�OD�YLGD�R�OD�VDOXGق��(VWD�O¯QHD�VXSRQH�FDOLFDU�

�ܓ� 6HQWHQFLD�&������GH�������0��3��0DXULFLR�*RQ]£OH]�&XHUYR��639��-RUJH�,Y£Q�3DODFLR�3D�
ODFLR��/XLV�(UQHVWR�9DUJDV�6LOYD�\�0DU¯D�9LFWRULD�&DOOH�&RUUHD���'õR�DO�UHVSHFWR��O)�@ً<ف�
HVWDEOHFLPLHQWR�GH�XQD�H[LJHQFLD�DGLFLRQDO�GH�GHOLGDG��TXH�QR�HVWDED�SUHYLVWD�HQ�OD�/H\�
����GH�������DSDUHFH��SULPD�IDFLH��FRPR�XQD�PHGLGD�UHJUHVLYD�HQ�PDWHULD�GH�VHJXULGDG�VRFLDO�
DO�KDFHU�P£V�ULJXURVR�HO�DFFHVR�D�OD�SHQVLµQ�GH�LQYDOLGH]��(Q�HVWH�FDVR�QR�KD\�SREODFLµQ�
EHQHFLDGD�SRU�OD�QRUPD�FRPR�HQ�HO�UHTXLVLWR�GH�ODV�VHPDQDV�P¯QLPDV�GH�FRWL]DFLµQ��\�QR�
VH�DGYLHUWH�XQD�FRQH[LµQ�HQWUH�HO�Q�SUHYLVWR�HQ�OD�QRUPDط�OD�SURPRFLµQ�GH�OD�FXOWXUD�GH�
OD�DOLDFLµQ�D�OD�VHJXULGDG�VRFLDO�\�HO�FRQWURO�GH�ORV�DXGHVط�FRQ�ORV�HIHFWRV�SURGXFLGRV�
SRU�OD�PLVPD��>ً@�/R�DQWHULRU�SHUPLWH�DSUHFLDU�FRPR�HVWH�UHTXLVLWR�GH�GHOLGDG�QR�ORJUD�
GHVYLUWXDU�OD�SUHVXQFLµQ�GH�UHJUHVLYLGDG��D�GLIHUHQFLD�GHO�DQWHULRU�FDVR�DQDOL]DGR��UHVSHFWR�
GHO�FXDO�OD�UHIRUPD�PRVWUµ�PDWLFHV�GH�SURJUHVLYLGDG�D�SHVDU�GHO�DXPHQWR�HQ�HO�Q¼PHUR�GH�
VHPDQDV�UHTXHULGDV��$�SHVDU�GH�SRGHU�WHQHU�XQ�Q�FRQVWLWXFLRQDO�OHJ¯WLPR��HQ�WDQWR�EXVFDU¯D�
DVHJXUDU�OD�HVWDELOLGDG�QDQFLHUD�GHO�VLVWHPD�SHQVLRQDO�PHGLDQWH�OD�FXOWXUD�GH�DOLDFLµQ�\�
GLVPLQXFLµQ�GHO�DXGH��OD�QRUPD�QR�HV�FRQGXFHQWH�SDUD�OD�UHDOL]DFLµQ�GH�GLFKRV�QHV�DO�
LPSRQHU�XQD�FDUJD�PD\RU�D�ODV�SHUVRQDV�D�TXLHQHV�QR�VH�OHV�KDE¯D�H[LJLGR�GHOLGDGط�ORV�
DOLDGRV�GH�OD�WHUFHUD�HGDG��(Q�PXFKRV�FDVRV��ORV�DOLDGRV�GH�OD�WHUFHUD�HGDG�TXH�SDGHFHQ�
GH�GLVFDSDFLGDG�YDQ�D�HQFRQWUDUVH�FRQ�XQD�EDUUHUD�LQDQTXHDEOH�GH�DFFHVR�DO�EHQHFLR��SXHV�
PXFKRV�GH�HOORV�\D�QR�SRGU£Q�FXPSOLU�HO�QXHYR�UHTXLVLWR�FRQVDJUDGR�HQ�OD�QRUPD��D�SHVDU�
GH�FRWL]DU�HO�������GH�ORV�SHU¯RGRV�UHVWDQWHV��6H�DSUHFLD�OD�GHVSURWHFFLµQ�D�OD�SREODFLµQ�
LQFDSDFLWDGD�P£V�YXOQHUDEOH��FRPR�HV�OD�SHUWHQHFLHQWH�D�OD�WHUFHUD�HGDG��,JXDOPHQWH�GHEH�
UHVDOWDUVH�TXH�SDUDف�SURPRYHU�OD�FXOWXUD�GH�OD�DOLDFLµQ�\�HYLWDU�HO�DXGHق��H[LVWHQ�RWUDV�
DOWHUQDWLYDV�GH�WLSR�DGPLQLVWUDWLYR��TXH�VHU¯DQ�PHQRV�OHVLYDV�TXH�REVWDFXOL]DU�HO�GHUHFKR�
GH�DFFHVR�D�OD�SHQVLµQ�GH�MXELODFLµQ�SRU�LQYDOLGH]�D�FLHUWR�JUXSR�GH�SHUVRQDVق�
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FRPR�LUUD]RQDEOH�OD�LQWHUUXSFLµQ�GH�XQ�VHUYLFLR��FXDQGR�KD\�ELHQHV�WDQ�
LPSRUWDQWHV�HQ�MXHJR��(O�SULPHU�SURQXQFLDPLHQWR�FRQ�HVWD�RULHQWDFLµQ�
VH�GLR�HQ�OD�6HQWHQFLD�7������GH�������0��3��$OHMDQGUR�0DUW¯QH]�&DED�
OOHUR���(Q�HVD�RFDVLµQ��OD�&RUWH�HƎXLFLDED�HO�FDVR�GH�XQD�SHUVRQD�MXELODGD�
D�TXLHQ�VH�OH�KDE¯DQ�VXVSHQGLGR�VXV�VHUYLFLRV�GH�VDOXG��GHELGR�D�TXH�HO�
H[HPSOHDGRU�QR�KDE¯D�HIHFWXDGR�ORV�DSRUWHV�DO�VLVWHPD�GH�VHJXULGDG�VRFLDO�
HQ�VDOXG��(Q�FRQFHSWR�GH�OD�&RUWH��OD�HQWLGDG�SUHVWDGRUD�GH�ORV�VHUYLFLRV�
GH�VDOXG�QR�HVWDED��HQ�SULQFLSLR��KDELOLWDGD�SDUD�VXVSHQGHU�OD�SUHVWDFLµQ�
GHO�VHUYLFLR��VL�GH�VX�FRQWLQXLGDG�GHSHQG¯DQ�OD�YLGD�GLJQD�R�OD�LQWHJULGDG�
GH�ODV�SHUVRQDV����6LPLODU�SURQXQFLDPLHQWR�DGRSWµ�OD�6DOD�3OHQD�GH�OD�&RU�
SRUDFLµQ�GHVSX«V��HQ�OD�6HQWHQFLD�&������GHܒ�������(Q�HVD�RSRUWXQLGDG��
VH�GHPDQGDED�XQD�QRUPD�TXH�IDFXOWDED�D�ODV�(PSUHVDV�3URPRWRUDV�GH�
6DOXG�SDUD�VXVSHQGHU�OD�SUHVWDFLµQ�GH�ORV�VHUYLFLRV�GH�VDOXG��GHVSX«V�GH�
VHLV�PHVHV�GH�PRUD�GHO�HPSOHDGRU�HQ�HO�SDJR�GH�ORV�DSRUWHV��SHVH�D�KDEHU�
HIHFWXDGR�ORV�GHVFXHQWRV�FRUUHVSRQGLHQWHV�GHO�VDODULR�GHO�WUDEDMDGRU��/D�
&RUWH�UHLWHUµ�TXH�VL�XQD�SHUVRQD�

�ً��GHMD�GH�FRWL]DU�DO�U«JLPHQ�FRQWULEXWLYR�GHO�6LVWHPD�GH�
6DOXG�\�QR�VH�HQFXHQWUD�YLQFXODGD�GH�QLQJXQD�RWUD�IRUPD�D�
GLFKR�U«JLPHQ��SHUR�HVW>£@�UHFLELHQGR�XQ�VHUYLFLR�HVSHF¯�
FR�GH�VDOXG��VH�SXHGHQ�GLVWLQJXLU�GRV�VLWXDFLRQHV�SRVLEOHV��
��TXH�OD�YLGD�\�OD�LQWHJULGDG�GH�OD�SHUVRQD�GHSHQGDQ�GHOܤ
VHUYLFLR�P«GLFR�HVSHF¯FR�TXH�VH�HVW£�UHFLELHQGR�\ܥ��ORV�
GHP£V�FDVRV��(Q�OD�SULPHUD�VLWXDFLµQ��FRQVWLWXFLRQDOPHQWH�
QR�HV� DGPLVLEOH�TXH� VH� LQWHUUXPSD�HO� VHUYLFLR�GH� VDOXG�
HVSHF¯FR�TXH�VH�YHQ¯D�SUHVWDQGR��SXHV��GH�DFXHUGR�FRQ�
OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO��HOOR�LPSOLFDU¯D�VDFULFDU�
HO�JRFH�HIHFWLYR�GH�ORV�GHUHFKRV�D�OD�YLGD�\�D�OD�LQWHJULGDG��

�ܔ� (Q�GLFKD�VHQWHQFLD��OD�&RUWH�GõR��O@DV�HYHQWXDOLGDGHV�TXH�DIHFWDQ�R�DJUDYDQ�ODV�FRQGL<ف�
FLRQHV�GH�VDOXG�GH�ORV�SHQVLRQDGRV�TXH�UHFLEHQ�OD�SUHVWDFLµQ�P«GLFR�DVLVWHQFLDO�D�WUDY«V�
GHO�,QVWLWXWR�GH�ORV�6HJXURV�6RFLDOHV�GHEHQ�VHU�DWHQGLGDV�HQ�IRUPD�LQPHGLDWD�\�OD�DWHQFLµQ�
P«GLFDظ�HQ�VX�P£V�DPSOLR�VHQWLGRط�WLHQH�TXH�HVWDU�GLVSRQLEOH�SDUD�ORV�DOLDGRVظ�\�DXQ�
P£V�SDUD�ORV�SHQVLRQDGRVط��GH�PDQHUD�FRQVWDQWH��PRWLYR�SRU�HO�FXDO�ORV�LQFRQYHQLHQWHV�
TXH�VH�SUHVHQWHQ�HQ�HO�GHVDUUROOR�GHO�FRQWUDWR�HQWUH�ODV�LQVWLWXFLRQHV�GH�VHJXULGDG�VRFLDO�\�
HO�SDWURQR��QR�GHEHQ�LQXLU�VREUH�OD�SUHVWDFLµQ�GHO�VHUYLFLR�P«GLFR��SRUTXH�DWHQWD�FRQWUD�
ORV�P£V�HOHPHQWDOHV�GHUHFKRV�GH�OD�SHUVRQD��TXH�OD�HQWLGDG�REOLJDGD�VH�GHVHQWLHQGD�GH�VX�
UHVSRQVDELOLGDGق�

�ܕ� 0��3��0DQXHO�-RV«�&HSHGD�(VSLQRVD�
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(Q�XQ�VHQWLGR�VLPLODU��SRU�HMHPSOR��OD�&RUWH�KD�UHVXHOWR�RUGHQDU�D�
XQD�HQWLGDG�HQFDUJDGD�GH�OD�VHJXULGDG�VRFLDO��UHFRQRFHU�WHPSRUDOPHQWH�
XQD� SHQVLµQ� GH� DQWLFLSDGD� GH� YHMH]�� TXH� HV� XQD� SHQVLµQ� HVSHFLDO� SDUD�
TXLHQHV�WLHQHQ�XQD�GHFLHQFLD�¯VLFD��V¯TXLFD�R�VHQVRULDO�GHWHUPLQDGD�SRU�
OD�OH\��PLHQWUDV�OD�MXVWLFLD�RUGLQDULD�WRPDED�XQD�GHFLVLµQ�GHQLWLYD�VREUH�
OD�FXHVWLµQ��SRU�FXDQWR�ODV�UD]RQHV�SDUD�QHJDUOD�QR�KDQ�VLGR�VXFLHQWHV�����
3DUD�OD�&RUWH��ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�WLHQHQ�GHUHFKR�D�DFFHGHU�D�
ODV�SUHVWDFLRQHV�FRQFUHWDV�GH�OD�VHJXULGDG�VRFLDO��FRPR�XQD�SHQVLµQ��GH�OD�
PDQHUD�HQ�TXH�P£V�FRQYHQJD�D�OD�VDOYDJXDUGD�GH�VXV�JDUDQW¯DV����

6H�KD� WXWHODGR��HQ� LJXDO� VHQWLGR��HO� DFFHVR�D� OD�SHQVLµQ�VXVWLWXWLYD�
SRU�SDUWH�GH�IDPLOLDUHV�FRQ�GLVFDSDFLGDG�TXH�GHSHQG¯DQ�HFRQµPLFDPHQWH�
GH�XQD�SHUVRQD�SHQVLRQDGD�TXH�IDOOHFLµ����(Q�HO�FRQWH[WR�GH�ODV�IXHU]DV�
DUPDGDV�WDPEL«Q�VH�KD�DSOLFDGR�OD�UHJODPHQWDFLµQ�H[LVWHQWH��GH�IRUPD�WDO�
TXH�QR�VH�SULYH�D�ODV�SHUVRQDV�GHO�DFFHVR�D�ODV�SUHVWDFLRQHV�VRFLDOHV�TXH�OH�
DVHJXUHQ�VX�GHUHFKR�D�XQ�P¯QLPR�YLWDO�HQ�GLJQLGDG����

)LQDOPHQWH�� OD�&RUWH�KD�HVWDEOHFLGR�TXH�FXDQGR�XQD�SHUVRQD�VXH�
XQD�HQIHUPHGDG�R�XQ�DFFLGHQWH��\�SRU�WDQWR�VH� OH�UHFRQRFH�HO�GHUHFKR�
D�UHFLELU�LQFDSDFLGDGHV�ODERUDOHV��ODV�FRQWURYHUVLDV�HQWUH�HQWLGDGHV�GH�OD�
VHJXULGDG�VRFLDO�GHEHQ�FRQVLGHUDUVH�LQRSRQLEOHV�D�OD�SHUVRQD��3RU�OR�PLV�
PR��HVD�SHUVRQD�WLHQH�GHUHFKR�D�TXH�FXDOTXLHU�MXH]�GH�WXWHOD�UDGLTXH�FRQ�
DUJXPHQWRV�OD�REOLJDFLµQ�GH�SDJDU�HVDV�LQFDSDFLGDGHV�SURYLVLRQDOPHQWH�HQ�
FXDOTXLHUD�GH�ODV�HQWLGDGHV�LQYROXFUDGDV�HQ�OD�FRQWURYHUVLD��\�GHMDUOH�D�HVWD�
HO�GHUHFKR�D�UHSHWLU�FRQWUD�OD�HQWLGDG�TXH�MX]JXH�UHDOPHQWH�UHVSRQVDEOH�
GHO�SDJR�GH�ODV�PLVPDV��

�ܖ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��0DQXHO�-RV«�&HSHGD�(VSLQRVD�
�ܗ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��0DQXHO�-RV«�&HSHGD�(VSLQRVD��(Q�

HO�FDVR�VH�GHEDW¯D�HO�DFFHVR�SRU�SHQVLµQ�DQWLFLSDGD�GH�YHMH]��HQ�FRQWUDVWH�FRQ�OD�SHQVLµQ�
SRU�LQYDOLGH]��

�ܘ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0��3��-DLPH�$UDXMR�5HQWHU¯D�
���� 3XHGHQ�FRQVXOWDUVH��HQWUH�RWURV�� ORV�VLJXLHQWHV�FDVRV��6HQWHQFLD�7������GH�������0��3��

+XPEHUWR�$QWRQLR�6LHUUD�3RUWR�>VH�UHFRQRFH�XQD�SHQVLµQ�GH�LQYDOLGH]@��OD�6HQWHQFLD�7������
GH�������0��3��/XLV�(UQHVWR�9DUJDV�6LOYD�>UHFRQRFH�XQ�DX[LOLR�HFRQµPLFR@�\�OD�6HQWHQFLD�
7������GH�������0��3��0DU¯D�9LFWRULD�&DOOH�&RUUHD�>UHFRQRFH�XQD�SHQVLµQ�GH�LQYDOLGH]@�
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4.5.  El principio de ajustes razonables

/D� &RQYHQFLµQ�
GH� ORV� 'HUHFKRV� GH�
ODV�3HUVRQDV�FRQ�'LV�
FDSDFLGDG�KD�VLGR�XQ�
SXQWR� GH� UHIHUHQFLD�
GHWHUPLQDQWH�� 8Q�
SXQWR� D� SDUWLU� GHO�
FXDO�ODV�GLVSRVLFLRQHV�
FRQVWLWXFLRQDOHV� VH�
UHYLWDOL]DQ� \� DGTXLH�
UHQ�XQD�QXHYD�GLPHQ�
VLµQ��P£V� SURWHFWRUD�
\� FDSD]� GH� LQWHUYHQLU� GH�PD\RU� \�PHMRU� IRUPD�� SDUD� DVHJXUDU� HO� JRFH�
HIHFWLYR�GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV�FRQ�LQGHSHQGHQFLD�D�FX£OHV�VHDQ�
VXV�FDSDFLGDGHV�\�VXV�OLPLWDFLRQHV��/RV�SULQFLSLRV�GH�OD�&RQYHQFLµQ�KDQ�
VHUYLGR��SRU�HMHPSOR��SDUD�RULHQWDU�ODV�SRO¯WLFDV�S¼EOLFDV�ORFDOHV�HQ�PDWHULD�
GH�HGXFDFLµQ�GH�SHUVRQDV�FRQ�GLVFDSDFLGDG����

�ܐ� &DVRف�(GXFDFLµQ�FRQ�FDSDFLGDGق��&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7�����GH�������03�
/XLV�(UQHVWR�9DUJDV�6LOYD���(Q�HVWD�RFDVLµQ�VH�UHVROYLµ��HQWUH�RWUDV�FRVDV�� OR�VLJXLHQWH��
�57,5�DO�'HSDUWDPHQWR�GHO�$PD]RQDV�TXH�ODV�REOLJDFLRQHV�GHULYDGDV�GH�OD)9'$�@ً<ف
OH\��ORV�GHFUHWRV�\�ODV�UHVROXFLRQHV�DGPLQLVWUDWLYDV�HQ�UHODFLµQ�FRQ�HO�FRQWHQLGR�P¯QLPR�
GHO�GHUHFKR�D�OD�HGXFDFLµQ�HVSHFLDO�GH�ORV�PHQRUHV�FRQ�GLVFDSDFLGDG�VRQ�GH�FDU£FWHU�LQ�
PHGLDWR��GH�PDQHUD�TXH�VH�HQFXHQWUD�HQ�OD�REOLJDFLµQ�GH�SRQHU�HQ�PDUFKD��DO�PRPHQWR�
GH�OD�QRWLFDFLµQ�GH�HVWD�GHFLVLµQ��VL�DXQ�QR�OR�KXELHUH�KHFKR��OD�SUHVWDFLµQ�GHO�VHUYLFLR�
HGXFDWLYR�SDUD�PHQRUHV�FRQ�GLVFDSDFLGDG��SRU�OR�PHQRV��HQ�ODV�FRQGLFLRQHV�P¯QLPDV�GH�
FDOLGDG�\�FREHUWXUD�HVWDEOHFLGDV�SRU�ORV�µUJDQRV�GH�GHFLVLµQ�SRO¯WLFD��OHJLVODWLYR�\�HMHFXWLYR��
HQ�VXV�£PELWRV�GH�FRPSHWHQFLD����__��$'9(57,5�DO�'HSDUWDPHQWR�GHO�$PD]RQDV�VREUH�
VX�REOLJDFLµQ�GH�EXVFDU�XQD�DPSOLDFLµQ�FRQVWDQWH�HQ�OD�FDOLGDG�\�HQ�HO�FXEULPLHQWR�GH�ODV�
QHFHVLGDGHV�GH�ORV�PHQRUHV�FRQ�GLVFDSDFLGDG��\�ORV�PHQRUHV�FRQ�WDOHQWRV�R�FDSDFLGDGHV�
H[WUDRUGLQDULDV���__��,1)250$5�DO�'HSDUWDPHQWR�GHO�$PD]RQDV�VREUH�OD�LPSRUWDQFLD�
GH�LPSOHPHQWDU��GH�PDQHUD�LQPHGLDWD��ORV�SULQFLSLRV�GHف�DMXVWHV�UD]RQDEOHV��SDUWLFLSDFLµQ�
GH�SHUVRQDV�FRQ�GLVFDSDFLGDG�HQ�ORV�DVXQWRV�GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG��\�WRPD�GH�
FRQFLHQFLDق��WDO�FRPR�HVW£Q�SUHYLVWRV�HQ�OD�&RQYHQFLµQ�VREUH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV�
FRQ�GLVFDSDFLGDG��SULQFLSDOPHQWH��HQ�VX�DUW¯FXOR�����UHODWLYR�DO�GHUHFKR�D�OD�HGXFDFLµQ�GH�
ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�>ً@ق�� �(Q�VHQWLGR�VLPLODU��HO� FDVRف�'HSRUWH� LQFOX\HQWHق��
&RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������03�-XDQ�&DUORV�+HQDR�3«UH]��(Q�HVWD�
RFDVLµQ�VH�UHVROYLµ��HQWUH�RWUDV�FRVDV��\�5�D�OD�6HFUHWDU¯D�GH�'HSRUWH��&XOWXUD$1)'25ف�
5HFUHDFLµQ�GHO�'HSDUWDPHQWR�GHO�&HVDU��GHQWUR�GHO�W«UPLQR�GH�FXDUHQWD�\�FLQFR������G¯DV�
FDOHQGDULR��FRQWDGRV�D�SDUWLU�GH�OD�QRWLFDFLµQ�GH�OD�SUHVHQWH�SURYLGHQFLD��HPLWLU�\�HMHFXWDU�
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5HFLHQWHPHQWH��OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�KD�XWLOL]DGR�HOف�SULQ�
FLSLR�GH�mDMXVWHV�UD]RQDEOHV}ق�FRQWHPSODGR�HQ�OD�&RQYHQFLµQ�GH�GHUHFKRV�
GH�SHUVRQDV�FRQ�GLVFDSDFLGDG��SDUD�UHPRYHU�REVW£FXORV�UHJXODWRULRV�TXH�
LPSLGHQ�HO�DFFHVR�D�ORV�EHQHFLRV�GH�OD�VHJXULGDG�VRFLDO��,QFOXVR�HQ�DTXHOORV�
FDVRV�HQ�ORV�TXH�VH�VXSRQGU¯D�TXH�ODV�QRUPDV�OHJDOHV�DSOLFDEOHV�QR�GHEH�
U¯DQ�VHU�H[FOX\HQWHV��FRPR�RFXUUH�FXDQGR�IXHURQ�GLVH³DGDV��SUHFLVDPHQWH��
JDUDQWL]DU�HO�DFFHVR�GH�SHUVRQDV�FRQ�GLVFDSDFLGDG�D�FLHUWDV�SUHVWDFLRQHV�
VRFLDOHV��$V¯�RFXUULµ�HQ�HO�FDVR6ف�HJXULGDG�VRFLDO�FRQ�DMXVWHV�UD]RQDEOHVق�
>6HQWHQFLD�7������GH�����@�HQ�HO�FXDO�VH�WXWHOµ�HO�GHUHFKR�GH�XQD�SHUVRQD�
TXH��SRU�WHQHU�XQD�GLVFDSDFLGDG�GH�QDFLPLHQWR��QR�SRG¯D�DFFHGHU�D�XQ�
EHQHFLR�GHO�VLVWHPD�GH�VHJXULGDG�VRFLDO��/D�&RUWH�GHFLGLµ�TXH�

>ً@�XQD�SHUVRQD�TXH�KD\D�QDFLGR�FRQ�GLVFDSDFLGDG�QR�
SXHGH�VHU�H[FOXLGD�GHO�GHUHFKR�D�OD�SHQVLµQ�GH�LQYDOLGH]��
EDMR�HO�DUJXPHQWR�GH�TXH�QR�UH¼QH����VHPDQDV�DQWHV�GH�
OD�HVWUXFWXUDFLµQ�GH�VX�LQYDOLGH]�SRUTXH�HVWD�VH�HVWDEOHFLµ�
D�SDUWLU�GH�VX�QDFLPLHQWR��VL�VH�FRQVWDWD�TXH��L��HVW£�HQ�ODV�
PLVPDV�FRQGLFLRQHV�GH�YXOQHUDELOLGDG�GH�TXLHQHV�V¯�VRQ��
SRU�GLVSRVLFLµQ�OHJDO�H[SUHVD��EHQHFLDULRV�GH�OD�SHQVLµQ��

XQ�DFWR�DGPLQLVWUDWLYR�HQ�HO�FXDO�GHQD�XQ�VLVWHPD�GH�HVW¯PXORV�SDUD�ORV�GHSRUWLVWDV�TXH�
SDUWLFLSDURQ�\�REWXYLHURQ�UHFRQRFLPLHQWRV�GH�PHGDOOHU¯D�HQ�ORV�-XHJRV�3DUDO¯PSLFRV�1DFLR�
QDOHV�GH�������TXH�JDUDQWLFH�HO�GHUHFKR�D�OD�LJXDOGDG�\�HO�SULQFLSLR�GH�QR�GLVFULPLQDFLµQ��
HQ�UHODFLµQ�FRQ�ORV�HVW¯PXORV�FRQWHPSODGRV�SDUD�DTXHOORV�GHSRUWLVWDV�TXH�SDUWLFLSDURQ�\�
REWXYLHURQ�UHFRQRFLPLHQWRV�GH�PHGDOOHU¯D�HQ�ORV�-XHJRV�'HSRUWLYRV�1DFLRQDOHV�GHܗ�����
(O�DFWR�DGPLQLVWUDWLYR�GHEHU£�FRQWHPSODU�SDUD�OD�HQWUHJD�GHO�VLVWHPD�GH�HVW¯PXORV�SDUD�ORV�
GHSRUWLVWDV�TXH�SDUWLFLSDURQ�\�REWXYLHURQ�UHFRQRFLPLHQWRV�GH�PHGDOOHU¯D�HQ�ORV�-XHJRV�
3DUDO¯PSLFRV�1DFLRQDOHV�GH�������OD�UHDOL]DFLµQ�GH�XQD�DFWR�S¼EOLFR��FRPR�PHGLGD�GH�UHSD�
UDFLµQ���__��35(9(1,5�D�OD�6HFUHWDU¯D�GH�'HSRUWH��&XOWXUD�\�5HFUHDFLµQ�GHO�'HSDUWDPHQWR�
GHO�&HVDU�SDUD�TXH�VH�DEVWHQJD�GH�LQFXUULU�HQ�FRQGXFWDV�X�RPLVLRQHV�FRPR�ODV�TXH�GLHURQ�
OXJDU�D�OD�GHPDQGD�GH�WXWHOD�SURPRYLGD�HQ�VX�FRQWUD�>ً@���__��3DUD�HOOR��OD�6HFUHWDU¯D�GH�
EHU£�LQFOXLU�HQ�WRGRV�VXV�SURJUDPDV�GH�IRPHQWR�DO�GHSRUWH��XQ�FRPSRQHQWH�GHVWLQDGR�D�OD�
SREODFLµQ�FRQ�GLVFDSDFLGDG�HQ�HO�TXH���قSRU�OR�PHQRV�HTXLYDOHQWHف��SUHYHD�XQD�LQYHUVLµQܬ�
HQ�UD]µQ�D�OD�SURSRUFLµQ�GH�SREODFLµQ�FRQ�GLVFDSDFLGDG�HQWH�D�SREODFLµQ�VLQ�GLVFDSDFLGDG�
GHVWLQDWDULD�GH�FDGD�SURJUDPD���LL��LQFOX\D�HQ�VXV�SRO¯WLFDV�ORV�FRPSRQHQWHV�GHف�GLVH³R�
XQLYHUVDO��DFFHVLELOLGDG�XQLYHUVDO��\�DMXVWHV�UD]RQDEOHVق��HQ�ORV�W«UPLQRV�HVWDEOHFLGRV�SRU�
OD�&RQYHQFLµQ�VREUH�'HUHFKRV�GH�3HUVRQDV�FRQ�'LVFDSDFLGDG���LLL��SURSHQGD�SRU�ODف�WRPD�
GH�FRQFLHQFLDق�HQ�HO�'HSDUWDPHQWR��SURFHVR�TXH�GHEH�LQLFLDUVH�GHVGH�ODV�P£V�DOWDV�DXWR�
ULGDGHV�DGPLQLVWUDWLYDV���LY��JDUDQWLFH�OD�SDUWLFLSDFLµQ�GH�SHUVRQDV�FRQ�GLVFDSDFLGDG�HQ�OD�
HODERUDFLµQ�GH�SURJUDPDV�TXH�ORV�DIHFWHQ�R�IDYRUH]FDQ�SDUD�OD�GHQLFLµQ�GH�VXV�QHFHVLGDGHV�
\�SULRULGDGHVق�
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LL��VH�DOLµ�DO�VLVWHPD�\�KD�DSRUWDGR�XQ�Q¼PHUR�UHOHYDQWH�
GH�VHPDQDV�����R�P£V���LLL��QR�KD\�SUXHEDV�GH�TXH�OR�KD\D�
KHFKR�FRQ�HO�£QLPR�GH�GHDXGDU�DO�VLVWHPD��(VWD�GLIHUHQFLD�
GH�WUDWR��D�MXLFLR�GH�OD�&RUWH��QR�WLHQH�QLQJXQD�MXVWLFD�
FLµQ��(Q�FDPELR��VROR�SXHGH�VHU�XWR�GH�XQD�FRQFHSFLµQ�
P«GLFD� GH� OD� GLVFDSDFLGDG�� TXH� VL� ELHQ� HQ� SULQFLSLR� HV�
FRQVWLWXFLRQDOPHQWH�DGPLVLEOH��HQ�FLHUWRV�FDVRV�QR�OR�HV�
SRU�OD�GLVFULPLQDFLµQ�LƎXVWLFDGD�D�OD�TXH�FRQGXFH��(Q�
FDVRV�HVSHF¯FRV�HQ�ORV�FXDOHV�XQD�SHUVRQD�TXH�KD�QDFLGR�
FRQ�XQD�GLVFDSDFLGDG�VH�OH�QLHJD�OD�SHQVLµQ�GH�LQYDOLGH]��
HV�SUHFLVR�H[DPLQDU�\�DMXVWDU�UD]RQDEOHPHQWH�ODV�LQVWLWX�
FLRQHV�GHO�VLVWHPD�GH�VHJXULGDG�VRFLDO��FRQ�HO�Q�QR�VROR�
GH�HYLWDU�GLVFULPLQDFLRQHV�LƎXVWLFDGDV��VLQR�GH�FXPSOLU�
HO�PDQGDWR�FRQVWLWXFLRQDO�GH�SURPRYHUؽ�ODV�FRQGLFLRQHV�
SDUD�TXH�OD�LJXDOGDG�VHD�UHDO�\�HIHFWLYD�\�>DGRSWDU@�PHGLGDV�
HQ�IDYRU�GH�JUXSRV�GLVFULPLQDGRV�R�PDUJLQDGRVؾ����

3DUD�OOHJDU�D�HVWD�GHFLVLµQ�OD�&RUWH�WXYR�HQ�FXHQWD��HQWUH�RWUDV�FRVDV��TXH

>ً@�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�WLHQHQ�GHUHFKR�D�QR�
VHU�GLVFULPLQDGDV�\�D�TXH�VH�DGRSWHQ�PHGLGDV�WHQGLHQWHV�
D� ORJUDU� TXH� VX� GHUHFKR� D� OD� LJXDOGDG� VHD� HIHFWLYR� JD�
UDQWL]£QGROHV�VX�SDUWLFLSDFLµQ�H�LQWHJUDFLµQ�SOHQDV�HQ�OD�
VRFLHGDG��(VWH�GHUHFKR�HVW£�FRQVDJUDGR�HQ�OD�&RQVWLWXFLµQ�
\�HQ�WUDWDGRV�LQWHUQDFLRQDOHV��QRUPDV�HQ�ODV�TXH�VH�HVWD�
EOHFHQ�REOLJDFLRQHV�HQ�FDEH]D�GHO�(VWDGR��HQWUH�ODV�TXH�
VH�HQFXHQWUDQ�OD�GHف�WRPDU�WRGDV�ODV�PHGLGDV�SHUWLQHQWHV��
LQFOXLGDV�PHGLGDV� OHJLVODWLYDV��SDUD�PRGLFDU�R�GHURJDU�
OH\HV��UHJODPHQWRV��FRVWXPEUHV�\�SU£FWLFDV�H[LVWHQWHV�TXH�

�ܑ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0�3��0DU¯D�9LFWRULD�&DOOH�&RUUHD��(O�
SHWLFLRQDULR�VX¯D�GH�XQD�GLVFDSDFLGDG�GHVGH�VX�QDFLPLHQWR��VLQ�HPEDUJR��WUDEDMµ�GXUDQWH�
YDULRV�D³RV�\�UHDOL]µ�FRWL]DFLRQHV�DO�6LVWHPD�GH�3HQVLRQHV��6ROLFLWµ�D�OD�$)3�DFFLRQDGD�HO�
UHFRQRFLPLHQWR�GH�OD�SHQVLµQ�GH�LQYDOLGH]��SHUR�OH�IXH�QHJDGD�SRUTXH�OD�IHFKD�GH�HVWUXF�
WXUDFLµQ�GH�LQYDOLGH]�HUD�OD�GH�VX�QDFLPLHQWR�\�SRU�OR�WDQWR��QR�FXPSO¯D�HO�UHTXLVLWR�GH�
KDEHU�FRWL]DGR����VHPDQDV�HQ�ORV�WUHV�D³RV�DQWHULRUHV�D�OD�HVWUXFWXUDFLµQ�GH�OD�LQYDOLGH]��
/D�&RUWH�FRQFHGLµ�HO�DPSDUR�\�RUGHQµ�HO�UHFRQRFLPLHQWR�\�SDJR�GH�OD�SHQVLµQ�GH�LQYDOLGH]�
IXQGDPHQW£QGRVH�HQ�HO�FRQFHSWR�GH�DMXVWHV�UD]RQDEOHV�TXH�LQFRUSRUD�OD�&RQYHQFLµQ�VREUH�
ORV�'HUHFKRV�GH�ODV�3HUVRQDV�FRQ�'LVFDSDFLGDG�
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�ܒ� &RQYHQFLµQ�VREUH�ORV�'HUHFKRV�GH�ODV�3HUVRQDV�FRQ�'LVFDSDFLGDG��DUW¯FXOR��r��OLWHUDO�E�
�ܓ� &RQYHQFLµQ�VREUH�ORV�'HUHFKRV�GH�ODV�3HUVRQDV�FRQ�'LVFDSDFLGDG��DUW¯FXOR����LQFLVRܓ�
�ܔ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GH�������0�3��0DU¯D�9LFWRULD�&DOOH�&RUUHD�
�ܕ� &RQYHQFLµQ�6REUH�ORV�'HUHFKRV�GH�ODV�3HUVRQDV�FRQ�'LVFDSDFLGDG��DUW¯FXOR�ܑ �HQLFLRQHV'ف�

���$�ORV�QHV�GH�OD�SUHVHQWH�&RQYHQFLµQ�����>ً@�3RUف�DMXVWHV�UD]RQDEOHVق�VH�HQWHQGHU£Q�
ODV�PRGLFDFLRQHV�\�DGDSWDFLRQHV�QHFHVDULDV�\�DGHFXDGDV�TXH�QR�LPSRQJDQ�XQD�FDUJD�GHV�
SURSRUFLRQDGD�R�LQGHELGD��FXDQGR�VH�UHTXLHUDQ�HQ�XQ�FDVR�SDUWLFXODU��SDUD�JDUDQWL]DU�D�ODV�
SHUVRQDV�FRQ�GLVFDSDFLGDG�HO�JRFH�R�HMHUFLFLR��HQ�LJXDOGDG�GH�FRQGLFLRQHV�FRQ�ORV�GHP£V��
GH�WRGRV�ORV�GHUHFKRV�KXPDQRV�\�OLEHUWDGHV�IXQGDPHQWDOHV��ق@ً<�

�ܖ� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�7������GHܛ���

FRQVWLWX\DQ�GLVFULPLQDFLµQ�FRQWUD�ODV�SHUVRQDV�FRQ�GLVFD�
SDFLGDGق�����\�OD�GH�DEVWHQHUVH�GH�UHDOL]DU�DFWRV�R�SU£FWLFDV�
TXH�VHDQ�LQFRPSDWLEOHV�FRQ�VX�SURWHFFLµQ�HVSHFLDO��3DUD�
FXPSOLU� HVWDV� REOLJDFLRQHV�� H[LVWH� XQ� GHEHU� GH� DGRSWDU�
PHGLGDV�FRPR�OD�LPSOHPHQWDFLµQ�GHف�DMXVWHV�UD]RQDEOHVق��
HQWHQGLGR�FRPR�ODV�PRGLFDFLRQHV�\�DGDSWDFLRQHV�QHFH�
VDULDV�\�DGHFXDGDV�TXH�VH�UHTXLHUHQ�HQ�XQ�FDVR�SDUWLFXODU��
SDUD�JDUDQWL]DUOH�D�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�HO�JRFH�
\� HMHUFLFLR� HQ�FRQGLFLRQHV�GH� LJXDOGDG�GH� VXV�GHUHFKRV�
KXPDQRV�\�OLEHUWDGHV�IXQGDPHQWDOHV��ODV�FXDOHV�QR�GHEHQ�
LPSRQHU�XQD�FDUJD�GHVSURSRUFLRQDGD�R�LQGHELGD����������

/D�&RUWH�VH�SURQXQFLµ�DFHUFD�GH�OD�DSOLFDFLµQ�GHO�SULQFLSLR�GH�DMXVWHV�
UD]RQDEOHV��D�SURSµVLWR�GH�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV�
FRQ�GLVFDSDFLGDG��HQ�JHQHUDO��\�HQ�HO�FRQWH[WR�GH�OD�VHJXULGDG�VRFLDO��HQ�
FRQFUHWR��HQ�ORV�VLJXLHQWHV�W«UPLQRV�

/D�QHFHVLGDG�GH�RHFHU�XQD�VROXFLµQ�GLVWLQWD�TXH�JDUDQWLFH�
HO�JRFH�HIHFWLYR�GH�ORV�GHUHFKRV�GHO�VH³RU�0H]D�)UDQFR�QR�
HV�DUELWUDULD��VLQR�TXH�HV�UHHMR�GH�OD�REOLJDFLµQ�DVXPLGD�
SRU�HO�(VWDGR�FRORPELDQR�UHVSHFWR�GH�ODV�SHUVRQDV�FRQ�
GLVFDSDFLGDG��GH� UHDOL]DU� �DMXVWHVف UD]RQDEOHVق� FXDQGR� VH�
UHTXLHUD�HQ�XQ�FDVR�SDUWLFXODUف��SDUD�JDUDQWL]DU�D�ODV�SHU�
VRQDV�FRQ�GLVFDSDFLGDG�HO�JRFH�R�HMHUFLFLR��HQ�LJXDOGDG�GH�
FRQGLFLRQHV�FRQ�ORV�GHP£V��GH�WRGRV�ORV�GHUHFKRV�KXPDQRV�
\�OLEHUWDGHV�IXQGDPHQWDOHVق���������
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/D�&RUWH�UHVDOWµ�TXH�HO�SULQFLSLR�GH�UHDOL]DU�DMXVWHV�UD]RQDEOHV�HV�XQD�
PDQHUD�GH�SURWHJHU�ORV�GHUHFKRV�GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�HQ�FD�
VRV�FRQFUHWRV�\�VLWXDFLRQHV�HVSHF¯FDV��OR�FXDO�FRQWUDVWD�FRQ�RWUDV�JXUDV�
MXU¯GLFDV��TXH�SHUPLWHQ�XQD�SURWHFFLµQ�D�QLYHO�JHQHUDO�\�VXHOHQ�LPSDFWDU�
ODV�SRO¯WLFDV�OHJLVODWLYDV�R�ODV�SRO¯WLFDV�S¼EOLFDV����(VR�IXH�H[DFWDPHQWH�OR�
TXH�KL]R�OD�&RUWH�&RQVWLWXFLRQDO��KDFHU�XQ�DMXVWH�UD]RQDEOH�D�XQD�SRO¯WLFD�
JHQHUDO��GHELGR�D�TXH�HQ�HO�FDVR�FRQFUHWR�OD�VROXFLµQ�HVW£QGDU�LPSOLFDED�
XQD�GLVFULPLQDFLµQ�HQ�HO�DFFHVR�D�ODV�SUHVWDFLRQHV�GHO�VLVWHPD�GH�VHJXULGDG�
VRFLDO�HQ�VDOXG����

�ܗ� 'õR�DO�UHVSHFWR�OD�&RUWH��V�RSRUWXQR��HQ�HVWH�SXQWR��VH³DODU�ORV�HOHPHQWRV�TXH�GHQHQ)ف�
HO�SULQFLSLR�GHف�DMXVWHV�UD]RQDEOHVق��ORV�FXDOHV�SHUPLWHQ�GLIHUHQFLDUOR�GH�RWUDV�REOLJDFLR�
QHV�HVWDWDOHV�FRPR�OD�GH�DGRSWDU�PHGLGDV��LQFOXVR�GH�FDU£FWHU�OHJLVODWLYR��SDUD�VXSHUDU�OD�
GLVFULPLQDFLµQ�SRU�UD]µQ�GH�GLVFDSDFLGDG��\�FRQFHELUOR��HQ�FDPELR��FRPR�FRPSRQHQWH�GH�
XQD�WULDGD�GH�FRQFHSWRV�UHFLHQWHPHQWH�DFX³DGRV�HQ�HO�GHUHFKR�LQWHUQDFLRQDO�GH�ORV�GHUH�
FKRV�KXPDQRV�VREUH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG��\�TXH�FRPSOHWDQ�ORV�
SULQFLSLRV�GHف�DFFHVLELOLGDG�XQLYHUVDO�\�GLVH³R�XQLYHUVDOق���__��(O�SULQFLSLR�GH�DFFHVLELOLGDG�
XQLYHUVDO�GHWHUPLQD�OD�REOLJDFLµQ�HVWDWDO�GH�JDUDQWL]DU�TXH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�
WHQJDQ�DFFHVR�D�ORV�ELHQHV�\�VHUYLFLRV�HQ�FRQGLFLRQHV�GH�LJXDOGDG�FRQ�ODV�SHUVRQDV�VLQ�GLV�
FDSDFLGDG�\��SRU�OR�WDQWR��TXH�JRFHQ�SRU�LJXDO�GH�WRGRV�ORV�GHUHFKRV�FRQVWLWXFLRQDOHV���__��
(O�GLVH³R�XQLYHUVDO�HV�OD�KHUUDPLHQWD�LGµQHD��HQ�SULQFLSLR��SDUD�JDUDQWL]DU�OD�DFFHVLELOLGDG�
XQLYHUVDO��6LQ�HPEDUJR��OD�YDULHGDG�GH�VLWXDFLRQHV�HQ�TXH�VH�HQFXHQWUDQ�ODV�SHUVRQDV�FRQ�
GLVFDSDFLGDG��OD�GLYHUVLGDG�SURSLD�GH�OD�GLYHUVLGDG�IXQFLRQDO���OOHYD�D�OD�IRUPXODFLµQ�GHO�
SULQFLSLR�GHف�DMXVWHV�UD]RQDEOHVق��HO�FXDO�WRPD�QRWD�GH�OD�GLFXOWDG�GH�ORJUDU�XQ�GLVH³R�TXH�
FRQWHPSOH�WRGDV�ODV�YDULDEOHV�TXH�GHWHUPLQDQ�ODV�QHFHVLGDGHV�GH�OD�SREODFLµQ�FRQ�GLVFDSD�
FLGDG�\�SUHVFULEH��GH�HVD�IRUPD��OD�REOLJDFLµQ�GH�DGHFXDU�HO�GLVH³R�HQWH�D�FDVRV�FRQFUHWRV�
PHGLDQWH�FDPELRV�TXH�QR�H[õDQ�FDUJDV�LUUD]RQDEOHV�\�GHVSURSRUFLRQDGDV�DO�(VWDGR���__���6L�
VH�UHODFLRQDQ�HVRV�SULQFLSLRV�FRQ�OD�REOLJDFLµQ�JHQHUDO�GH�DGRSWDU�PHGLGDV�SDUD�VXSHUDU�OD�
GLVFULPLQDFLµQ�TXH�DIHFWD�D�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG��HO�GLVH³R�XQLYHUVDO�SXHGH�DVRFLDUVH�
D�OD�DGRSFLµQ�GH�SRO¯WLFDV�S¼EOLFDV�LQFOXVLYDV��PLHQWUDV�TXH�HO�SULQFLSLR�GH�DMXVWHV�UD]RQDEOHV�
VH�HQFDUJDU¯D�GH�VXSOLU�ODV�LQVXFLHQFLDV�TXH�HO�GLVH³R�XQLYHUVDO�SUHVHQWDU£�HQWH�D�DOJXQDV�
GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG��1DGD�REVWD�SDUD�DSOLFDU�HVWRV�SULQFLSLRV�HQ�PDWHULD�GH�
DFFHVLELOLGDG�D�ORV�VLVWHPDV�GH�VHJXULGDG�VRFLDO���__��(Q�HIHFWR��VL�OD�&RUWH�&RQVWLWXFLRQDO�
QR�EXVFDUD�XQف�DMXVWH�UD]RQDEOHق�D�OD�LQWHUSUHWDFLµQ�GH�ODV�QRUPDV�TXH�UHJXODQ�OD�IRUPD�
GH�HVWDEOHFHU�OD�IHFKD�GH�HVWUXFWXUDFLµQ�GH�OD�S«UGLGD�GH�FDSDFLGDG�ODERUDO�GHO�VH³RU�-XDQ�
&DUORV�0H]D�)UDQFR��VH�OR�HVWDU¯D�GLVFULPLQDQGR�SRU�PRWLYR�GH�VX�GLVFDSDFLGDG��\D�TXH�OD�
&'3&'��FRQVDJUD�OD�GLVFULPLQDFLµQ�SRUف�GHQHJDFLµQ�GH�DMXVWHV�UD]RQDEOHVق��FRPR�XQD�
IRUPD� GH� WUDWR� GHVIDYRUDEOH� H[SUHVDPHQWH� SURKLELGRق�&RUWH�&RQVWLWXFLRQDO�� 6HQWHQFLD�
7������GHܛ���

�ܘ� $O�UHVSHFWR�GõR�OD�&RUWH���DO�UHYLVDU�DFFLRQHV�GH�WXWHOD�LQWHUSXHVWDV�SRU�SHUVRQDV�D@ً<ف�
OLDGDV�DO�6LVWHPD�*HQHUDO�GH�3HQVLRQHV��TXH�SDGHFHQ�HQIHUPHGDGHV�FUµQLFDV��GHJHQHUDWLYDV�
R�FRQJ«QLWDV��TXH�KDQ�FRQWLQXDGR�DSRUWDQGR��SHUR�DO�PRPHQWR�GH�FDOLFDU�VX�LQYDOLGH]�
OHV�KDQ�HVWDEOHFLGR�XQD� IHFKD�GH�HVWUXFWXUDFLµQ�GH� VX�S«UGLGD�GH�FDSDFLGDG� ODERUDO� HQ�
IRUPD�UHWURDFWLYD�WRPDQGR�OD�IHFKD�HQ�TXH�SRU�SULPHUD�YH]�VH�PDQLIHVWµ�HO�V¯QWRPD�GH�OD�
HQIHUPHGDG��OD�&RUWH�&RQVWLWXFLRQDO�KD�LQGLFDGR�TXH�HVD�DFWXDFLµQ�YXOQHUD�HO�GHUHFKR�D�OD�
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4.6.  El derecho al lenguaje
�
)LQDOPHQWH�� FRPR�

¼OWLPR� HMHPSOR�� FLWDU«�
XQD� UHFLHQWH� GHFLVLµQ�
GH� FRQVWLWXFLRQDOLGDG��
D� SURSµVLWR� GH� OD� DF�
FHVLELOLGDG� OLQJ¾¯VWLFD�
SDUD� SHUVRQDV� VRUGDV� \�
VRUGRFLHJDV��(V�XQ�FDP�
SR�TXH�RFXSD�P¼OWLSOHV�
£PELWRV�GH�OD�YLGD��HQWUH�
HOORV��WRGRV�ORV�WU£PLWHV�
\�SURFHVRV�DQWH�HO�HVWDGR�SDUD�SRGHU�DFFHGHU�D�ORV�GLIHUHQWHV�EHQHFLRV�GH�
OD�VHJXULGDG�VRFLDO��/DV�EDUUHUDV�GHO�OHQJXDMH�\�OD�FRPXQLFDFLµQ��VRQ�XQRV�
GH�ORV�REVW£FXORV�TXH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDG�HQHQWDQ�HQ�GLIHUHQWHV�
GLPHQVLRQHV�GHO�GLDULR�YLYLU��,PSDFWDQ�HVSHFLDOPHQWH�HQ�DTXHOORV�D³RV�HQ�
TXH�VH�GHEHU¯D�WHQHU�WLHPSR�GH�FDOPD�\�UHSRVR��QR�GH�DQJXVWLDV�SRU�QR�
SRGHU�VLTXLHUD�DFFHGHU�D�ORV�WU£PLWHV�SDUD�UHFLELU�ORV�EHQHFLRV�D�ORV�TXH�
VH�WHQJD�GHUHFKR�

&RPR�GõH�SUHYLDPHQWH��ORV�GHEDWHV�DFHUFD�GH�ORV�GHUHFKRV�GH�ODV�SHU�
VRQDV�FRQ�GLVFDSDFLGDG�KD�VLGR�XQ�HVFHQDULR�SDUD�HO�GHVDUUROOR�\�DYDQFH�
GHO�GHUHFKR�FRQVWLWXFLRQDO�HQ�&RORPELD��(Q�HO�FDVRف�/HQJXDMH�GH�VH³DVق�

VHJXULGDG�VRFLDO�\�DO�P¯QLPR�YLWDO�GH�ORV�DOLDGRV��SRUTXH�GHVFRQRFH�XQ�KHFKR�FLHUWR�FRPR�
OR�HV�TXH�ODV�SHUVRQDV�KDQ�PDQWHQLGR�VX�FDSDFLGDG�ODERUDO��VLWXDFLµQ�TXH�VH�GHPXHVWUD�FRQ�
ORV�DSRUWHV�UHDOL]DGRV���__��3RU�OR�DQWHULRU��HQ�DTXHOORV�FDVRV�HQ�ORV�TXH�VH�GHED�HVWDEOHFHU�OD�
IHFKD�GH�HVWUXFWXUDFLµQ�GH�OD�S«UGLGD�GH�OD�FDSDFLGDG�ODERUDO�GH�XQD�SHUVRQD�TXH�VXD�XQD�
HQIHUPHGDG�FUµQLFD��GHJHQHUDWLYD�R�FRQJ«QLWD��TXH�QR�OH�LPSLGD�HMHUFHU�FLHUWDV�DFWLYLGDGHV�
ODERUDOHV�UHPXQHUDGDV�GXUDQWH�DOJXQRV�SHU¯RGRV��OD�HQWLGDG�HQFDUJDGD�GH�UHDOL]DU�HO�GLFWD�
PHQ�GH�S«UGLGD�GH�FDSDFLGDG�ODERUDO�GHEHU£�WHQHU�HQ�FXHQWD�TXH�OD�IHFKD�GH�HVWUXFWXUDFLµQ�
FRUUHVSRQGH�D�DTXHOOD�HQ�TXH�HO�DOLDGR�YH�GLVPLQXLGDV�VXV�GHVWUH]DV�¯VLFDV�\�PHQWDOHV��HQ�
WDO�JUDGR��TXH�OH�LPSLGH�GHVDUUROODU�FXDOTXLHU�DFWLYLGDG�HFRQµPLFDPHQWH�SURGXFWLYD���__��
$SOLFDQGR�OD�DQWHULRU�UHJOD�MXULVSUXGHQFLDO�DO�FDVR�HQ�HVWXGLR��OD�6DOD�GH�5HYLVLµQ�HQFXHQWUD�
TXH�HO�VH³RU�-XDQ�&DUORV�0H]D�)UDQFR�SDGHFH�GH�XQ�UHWDUGR�PHQWDO�OHYH�D�PRGHUDGR��(Q�HO�
GLFWDPHQ�GH�S«UGLGD�GH�FDSDFLGDG�ODERUDO�VH�LQGLFD�TXH�GXUDQWH�VX�QDFLPLHQWR�HO�SDUWR�IXH�
SURORQJDGR��\�TXHف�DO�SDUHFHU�KXER�KLSR[LD�QHRQDWDOق��&RQ�IXQGDPHQWR�HQ�WDO�GLFWDPHQ��
OD�HQWLGDG�HQFDUJDGD�GH�FDOLFDU�OD�S«UGLGD�GH�FDSDFLGDG�ODERUDO�GHO�DFWRU�HVWDEOHFLµ�OD�IHFKD�
GH�HVWUXFWXUDFLµQ�GH�OD�LQYDOLGH]�GHO�DFWRU�D�SDUWLU�GH�VX�QDFLPLHQWRق��&RUWH�&RQVWLWXFLRQDO��
6HQWHQFLD�7������GHܛ���
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���� &RUWH�&RQVWLWXFLRQDO��6HQWHQFLD�&�����GH�������0�3��0DU¯D�9LFWRULD�&DOOH�&RUUHD�

>6HQWHQFLD�&������GH�����@��OD�&RUWH�&RQVWLWXFLRQDO�HVWXGLµ�XQ�DYDQFH�
OHJLVODWLYR�TXH� DGRSWD�PHGLGDV�GH�SURWHFFLµQ� OLQJ¾¯VWLFD� D� IDYRU�GH� ODV�
SHUVRQDV�FRQ�GLVFDSDFLGDG��LQFOX\HQGR��SRU�HMHPSOR��ORV�WU£PLWHV�DQWH�HO�
HVWDGR��/D�&RUWH�GHFLGLµ��HQWUH�RWUDV�FRVDV��TXH�

>ً@�HQ�HO�RUGHQ�FRQVWLWXFLRQDO�YLJHQWH��ORV�OHQJXDMHV�GH�
ORV�VHUHV�KXPDQRV��HQ�FXDOTXLHUD�GH�VXV�PDQLIHVWDFLRQHV��
VRQ�REMHWR�GH�SURWHFFLµQ��7DQWR�OD�SRVLELOLGDG�GH�DFFHGHU�
D�XQ�OHQJXDMH��FRPR�OD�SRVLELOLGDG�GH�XVDUOR�GH�ODV�P¼O�
WLSOHV�\�GLYHUVDV�IRUPDV�HQ�TXH�VH�GHVHH��SDUD�GHVDUUROODU�
OD�SURSLD�KXPDQLGDG�HQ�HO�FRQWH[WR�GH�XQD�FRPXQLGDG��
__�>ً@�7RGD�SHUVRQD�VRUGD��VRUGRFLHJD�\�VRUGRPXGD�WLHQH�
GHUHFKR�FRQVWLWXFLRQDO�D�DGTXLULU�\�H[SUHVDUVH� MXU¯GLFD�
PHQWH��GH�IRUPD�Y£OLGD��WDQWR�SRU�VH³DV��LQFOX\HQGR��SRU�
VXSXHVWR�OD�/HQJXD�GH�6H³DV�GH�&RORPELD��/6&��FRPR�
RUDOPHQWH��SRU�HVFULWR�R�SRU�RWUDV�Y¯DV�TXH�VH�GHVDUUROOHQ�
SDUD�HO�HIHFWR��FRPR�SDUWH�GH�ORV�£PELWRV�GH�SURWHFFLµQ�
FRQFUHWD�GH�ORV�GHUHFKRV�D�OD�OLEHUWDG�GH�SHQVDPLHQWR�\�
OLEHUWDG�GH�H[SUHVLµQ��$UW������&3���__�>ً@�(O�OHJLVODGRU�
SXHGH�WRPDU�PHGLGDV�OHJLVODWLYDV�SDUD�OD�SURPRFLµQ�GH�OD�
OHQJXD�GH�VH³DV�XVDGD�SRU�ODV�SHUVRQDV�VRUGDV�\�VRUGR�
PXGDV��GH�PDQHUD�DPSOLD�\�JHQHUDO�HQ�OD�VRFLHGDG��FRPR�
PHGLR�GH�LQFOXVLµQ�GH�HVWDV�SHUVRQDV��3HUR�OD�SURPRFLµQ�
FRQVWLWXFLRQDOPHQWH�Y£OLGD�FRPR�DFFLµQ�DUPDWLYD�GH�OD�
OHQJXD� GH� VH³DV�� HQ�PRGR� DOJXQR� VXSRQH� SULYLOHJLR� R�
H[FOXVLµQ�DOJXQD�GH�RWUR�WLSR�GH�OHQJXD�R�IRUPD�GH�FR�
PXQLFDFLµQ��8QD�LQWHUSUHWDFLµQ�H[FOX\HQWH�HQ�WDO�VHQWLGR�
HV�GLVFULPLQDWRULD�\�FRQWUDULD�D�OD�&RQVWLWXFLµQ����

6H�WUDWD��SXHV��GHO�UHFRQRFLPLHQWR�GHO�GHUHFKR�DO�OHQJXDMH�FRPR�XQ�
GHUHFKR�LPSO¯FLWR�HQ�OD�&DUWD�GH�'HUHFKRV��LQFOXLGR�D�WUDY«V�GH�P¼OWLSOHV�
JDUDQW¯DV�\�£PELWRV�GH�SURWHFFLµQ�TXH�SUHVXSRQHQ�OD�SRVLELOLGDG�GH�DG�
TXLULU�SRU�OR�PHQRV�XQ�OHQJXDMH�\�OD�FDSDFLGDG�\�OLEHUWDG�SDUD�HPSOHDUOR��

� � � � � � � � 
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'H� HVWD� PDQHUD� FRQ�
FOX\R�HVWD�VHJXQGD�\�¼OWLPD�
SDUWH� GH�PL� LQWHUYHQFLµQ��
0H�KH�RFXSDGR�GH�SUHVHQWDU�
DOJXQRV� GH� ORV�PRPHQWRV�
P£V�VLJQLFDWLYRV�HQ�HO�GH�
VDUUROOR�GH�OD�MXULVSUXGHQFLD�
FRQVWLWXFLRQDO�VREUH�OD�SUR�
WHFFLµQ� GH� ORV� GHUHFKRV� GH�
SHUVRQDV� FRQ� GLVFDSDFLGDG��
HQ�VXV�LQLFLRV�\�DKRUD�HQ�VXV�
D³RV�P£V�UHFLHQWHV��HVWR�FRQ�
HO�SURSµVLWR�GH�YHU�ORV�DYDQFHV�TXH�HQ�OD�PDWHULD�VH�KDQ�GDGR�HQ�PL�SD¯V�
\�FRPSDUWLUORV�FRQ�OD�FRPXQLGDG�DFDG«PLFD�\� MXU¯GLFD�GH� OD�UHJLµQ��(O�
FRPSURPLVR�TXH�SRFR�D�SRFR�VH�FRQVROLGD�GHVGH�OD�&RQVWLWXFLµQ�SRO¯WLFD�

/RV�MXHFHV�FRQVWLWXFLRQDOHV��\�ORV�MXHFHV�HQ�JHQHUDO��KDQ�WHQLGR�TXH�
GHVDUUROODU�HVWUDWHJLDV�GH�GHIHQVD�GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV�FRQ�GLV�
FDSDFLGDG��SRU�FXDQWR�HVWD�HV�OD�PDQHUD�GH�ORJUDU�SDVDU�GH�OD�SURWHFFLµQ�
UHWµULFD�\�HQ�HO�SDSHO�DO�JRFH�HIHFWLYR�GH�ORV�GHUHFKRV��/D�FRQVWUXFFLµQ�GH�
XQD�VRFLHGDG�GHPRFU£WLFD�SDVD��SRU�OR�WDQWR��SRU�OD�FRQVWUXFFLµQ�GH�XQD�
VRFLHGDG�TXH�LQFOX\D�UHDOPHQWH�D�WRGDV�ODV�SHUVRQDV��TXH�QR�ODV�PDUJLQH�
SRU�QLQJXQD�UD]µQ��FRPR�SXHGHQ�VHU�VXV�FDSDFLGDGHV�¯VLFDV�R�PHQWDOHV�

(VSHUR�TXH�OD�H[SHULHQFLD�FRORPELDQD�VLUYD�GH�FDQWHUD�SDUD�OD�REWHQFLµQ�
GH�PDWHULDO�GH�WUDEDMR�HQ�OD�GHIHQVD�GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV�FRQ�
GLVFDSDFLGDG��VLQ�LPSRUWDU�VX�ODWLWXG��GH�LJXDO�PDQHUD�TXH�ODV�H[SHULHQFLDV�
LQWHUQDFLRQDOHV�\�UHJLRQDOHV�HQ�HO�SDVDGR�KDQ�QXWULGR�HO�GHUHFKR�FRQVWL�
WXFLRQDO�FRORPELDQR�\�HQ�HO�IXWXUR�OR�VHJXLU£Q�KDFLHQGR��



Revisión constitucional 
(amparo y sentencias firmes) 

y diálogo del 
Tribunal Constitucional 

y la jurisdicción ordinaria

Mag. Ruddy José Flores Monterrey,
presidente del Tribunal Constitucional Plurinacional 

de Bolivia



Mag. Ruddy José Flores Monterrey

$ERJDGR�\�GLSORP£WLFR��PDJLVWUDGR�\�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWX�
FLRQDO�3OXULQDFLRQDO�GH�%ROLYLD��7LHQH�PDHVWU¯DV�HQ�'HUHFKR�&RQVWLWXFLRQDO�\�
3URFHGLPLHQWR�&RQVWLWXFLRQDO�HQ�OD�8QLYHUVLGDG�$QGLQD�6LPµQ�%RO¯YDU��\�HQ�
5HODFLRQHV�,QWHUQDFLRQDOHV�\�'LSORPDFLD��HQ�OD�$FDGHPLD�'LSORP£WLFD�GH�%ROLYLD�
�XUVRV�\�GLSORPDGRV�GH�HVSHFLDOL]DFLµQ�HQ�'HUHFKR�,QWHU&��ق5DIDHO�%XVWLOORف
QDFLRQDO��5HODFLRQHV�,QWHUQDFLRQDOHV�HQ�OD�$FDGHPLD�GH�'HUHFKR�,QWHUQDFLRQDO�
GH�/D�+D\D��$FDGHPLD�'LSORP£WLFD�GH�&KLOH��OD�8QLYHUVLGDG�-HVXLWDف�$OEHUWR�
+XUWDGRق�GH�&KLOH��81,7$5�

(MHUFLµ�GLVWLQWRV�FDUJRV�MHU£UTXLFRV�HQ�HO�0LQLVWHULR�GH�5HODFLRQHV�([WHULR�
UHV�GH�%ROLYLD��PDQGDWDULR�MXGLFLDO�GHO�(VWDGR�3OXULQDFLRQDO�GH�%ROLYLD�DQWH�HO�
7ULEXQDO�GH�-XVWLFLD�GH�OD�&RPXQLGDG�$QGLQD�GH�1DFLRQHV��GLUHFWRU�JHQHUDO�GH�
$VXQWRV�-XU¯GLFRV�D�L���GLUHFWRU�\�MHIH�GH�OD�8QLGDG�GH�$Q£OLVLV�-XU¯GLFR��MHIH�GH�OD�
8QLGDG�'HIHQVD�\�5HSUHVHQWDFLµQ�/HJDO�,QWHUQDFLRQDO�GHO�(VWDGR�\�UHVSRQVDEOH�
GH�VROXFLµQ�GH�GLIHUHQFLDV�\�SURSLHGDG�LQWHOHFWXDO�
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I.  Breve referencia al sistema de control 
 de constitucionalidad en Bolivia

%ROLYLD�WXYR��KDVWD�������XQ�VLVWHPD�GLIXVR�GH�FRQWURO�GH�FRQVWL�
WXFLRQDOLGDG�HQ�HO�TXH�WRGRV�ORV�MXHFHV�SRG¯DQ�LQDSOLFDU�OD�QRUPD�
FRQVLGHUDGD�FRQWUDULD�D� OD�&RQVWLWXFLµQ�SRO¯WLFD�GHO�(VWDGR�� VLQ�

HPEDUJR��OD�UHIRUPD�FRQVWLWXFLRQDO�GH������FUHµ�DO�7ULEXQDO�&RQVWLWX�
FLRQDO�FRPR�XQ�µUJDQR�HVSHFLDOL]DGR�HQ�OD�MXVWLFLD�FRQVWLWXFLRQDO��SURSLR�
GHO�VLVWHPD�GH�FRQWURO�MXULVGLFFLRQDO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG��
PDQWHQL«QGRVH��HPSHUR��OD�QRUPD�FRQVWLWXFLRQDO�TXH�HVWDEOHF¯D�TXH�ORV�
WULEXQDOHV��MXHFHV�\�DXWRULGDGHV�GHE¯DQ�DSOLFDU�FRQ�SUHIHUHQFLD�OD�&RQVWL�
WXFLµQ�D�ODV�OH\HV��\�HVWDV�FRQ�SUHIHUHQFLD�D�FXDOHVTXLHUD�RWUDV�UHVROXFLRQHV��
3RU�HOOR��XQ�VHFWRU�GH�OD�GRFWULQD�FRQVLGHUD�TXH�VH�WUDWDED�GH�XQ�VLVWHPD�
PL[WR�HQ�HO�TXH�FRQFXUULHURQ�HOHPHQWRV�GHO�FRQWURO�FRQFHQWUDGR�\�GHO�
GLIXVR���SXHV��SRU�XQ�ODGR��VH�FUHµ�XQ�µUJDQR�HVSHFLDOL]DGR�HQ�OD�MXVWLFLD�
FRQVWLWXFLRQDO�\��SRU�RWUR��WRGRV�ORV�MXHFHV�WHQ¯DQ�OD�REOLJDFLµQ�GH�LQDSOL�
FDU�ODV�GLVSRVLFLRQHV�OHJDOHV�FRQWUDULDV�D�OD�/H\�)XQGDPHQWDO��OR�TXH�VH�
HQFXDGUDED�HQ�HO�VLVWHPD�GLIXVR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�

2WUR�VHFWRU�GH�OD�GRFWULQD�FRQVLGHUD�TXH�HQ�OD�UHIRUPD�FRQVWLWXFLRQDO�
GH������QDFH�HO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG��SXHV�VH�FUHD�
HO�7ULEXQDO�&RQVWLWXFLRQDO�FRPR�XQ�µUJDQR�HVSHF¯FR�HQFDUJDGR�GH�HVH�
FRQWURO�\��HQ�HVH�VHQWLGRف��QLQJ¼Q�MXH]��WULEXQDO�X�µUJDQR�DGPLQLVWUDWLYR��
HVW£�DXWRUL]DGR�SDUD�LQDSOLFDU�QRUPD�MXU¯GLFD�DOJXQD��GDGR�TXH�HQ�FDVR�GH�
GXGD�VREUH�OD�FRQVWLWXFLRQDOLGDG�GH�XQD�QRUPD�D�DSOLFDU�DO�FDVR�FRQFUHWR�
TXH�KD�GH�UHVROYHU��GHEH�SURPRYHU�HO�LQFLGHQWH�GH�LQFRQVWLWXFLRQDOLGDG�
DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDOق���

�ܐ -RV«�$QWRQLR�5LYHUDف��,QWURGXFFLµQ�D�OD�MXVWLFLD�FRQVWLWXFLRQDO�HQ�%ROLYLDق��SDUWH�,��'LVSR�
QLEOH�HQ��ZZZ�WULEXQDOFRQVWLWXFLRQDO�JRE�ER�$UWLFXOR,Gܙ�KWPO��FRQVXOWDGR����GH�HQHUR�
GHܜ���

ܑ� :LOOPDQ�'XU£Q�5LEHUD�� �O)ف UHFXUVR� LQFLGHQWDO�GH� LQFRQVWLWXFLRQDOLGDGق��HQ�5HYLVWD�GHO�
&HQWUR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV��&KLOH�8QLYHUVLGDG�GH�7DOFD��-RUJH��$VE¼Qف��(O�FRQWURO�
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GH�FRQVWLWXFLRQDOLGDG�HQ�%ROLYLD��(YROXFLµQ�\�SHUVSHFWLYDVق��$QXDULR� ,EHURDPHULFDQR�GH�
-XVWLFLD�&RQVWLWXFLRQDO��1Rܒ��������

�ܒ )UDQFLVFR�)HUQ£QGH]�6HJDGRف��/D�MXVWLFLD�FRQVWLWXFLRQDO�DQWH�HO�VLJOR���/D�SURJUHVLYD�
FRQYHUJHQFLD�GH�ORV�VLVWHPDV�DPHULFDQR�\�HXURSHR�NHOVHQLDQR��5قHYLVWD�GHO�7ULEXQDO�&RQV�
WLWXFLRQDO�GH�%ROLYLD��1Rܓ��������

$KRUD� ELHQ�� HV� HYLGHQWH� TXH�� FRPR� VH³DOD� )HUQ£QGH]� 6HJDGR�� DF�
WXDOPHQWH�QR�HV�SRVLEOH�KDFHU�UHIHUHQFLD�D�XQ�PRGHOR�SXUR�GH�FRQWURO�
GH� FRQVWLWXFLRQDOLGDG�� GDGR� TXH� ORV� VLVWHPDV� WLHQHQ� FDUDFWHU¯VWLFDV� GHO�
FRQFHQWUDGR�\�GHO�GLIXVR��SRU�HOOR��VH�SRGU¯D�FRQFOXLU�TXH�HO�VLVWHPD�TXH�
QDFLµ�HQ�%ROLYLD�HQ�OD�UHIRUPD�FRQVWLWXFLRQDO�GH������HV�XQ�VLVWHPD�SUH�
SRQGHUDQWHPHQWH� FRQFHQWUDGR� GH� FRQVWLWXFLRQDOLGDG�� DXQTXH� FRQWLHQH�
WDPEL«Q�FDUDFWHU¯VWLFDV�GHO�VLVWHPD�GLIXVR��GHELGR�D�TXH��

��DGR�SDUD�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG[LVWH�XQ�µUJDQR�HVSHFLDOL])��ܤ
SURSLR�GHO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG��

��VH�SUHY«�OD�H[LVWHQFLD�GHO�UHFXUVR�LQFLGHQWDO�GH�LQFRQVWLWXFLRQDOLGDGܥ
D�WUDY«V�GHO�FXDO�ODV�SDUWHV��H�LQFOXVLYH�HO�MXH]�R�DXWRULGDG�GH�RFLR��
SXHGHQ�VROLFLWDU�HO�FRQWURO�QRUPDWLYR�GH�FRQVWLWXFLRQDOLGDG�GH�OD�QRU�
PD�TXH�VHU£�DSOLFDGD�GHQWUR�GH�XQ�SURFHVR�MXGLFLDO�R�DGPLQLVWUDWLYR��
UHFXUVR�TXH�VL�ELHQ�VXSRQH�XQD�KLEULGDFLµQ�GHO�VLVWHPD�FRQFHQWUDGR�
GH�FRQVWLWXFLRQDOLGDG�FRQ�HO�GLIXVR��WDPEL«Q�LPSOLFD�TXH�ORV�MXHFHV�
QR�SXHGHQ�LQDSOLFDU�GLUHFWDPHQWH�OD�QRUPD��VLQR�TXH�GHEHQ�IRUPXODU�
HO�LQFLGHQWH�SDUD�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�VH�SURQXQFLH�VREUH�
VX�FRQVWLWXFLRQDOLGDG�R�LQFRQVWLWXFLRQDOLGDG��

��HO�FRQWURO�GHO�UHVSHWR�D�ORV�GHUHFKRV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV��HVܦ
FRPSDUWLGR�FRQ�ORV�MXHFHV�RUGLQDULRV�TXH��DO�FRQRFHU�ORV�UHFXUVRV�GH�
DPSDUR�FRQVWLWXFLRQDO��K£EHDV�FRUSXV�\�K£EHDV�GDWD��VH�FRQYHUW¯DQ�HQ�
MXHFHV�\�WULEXQDOHV�GH�JDUDQW¯DV��

��ODV�VHQWHQFLDV�SURQXQFLDGDV�GHQWUR�GHO�UHFXUVR�FRQWUD�WULEXWRV�\�RWUDVܧ
FDUJDV�S¼EOLFDV��GH�DFXHUGR�D�OD�/H\�GHO�7ULEXQDO�&RQVWLWXFLRQDO��VH�
OLPLWDEDQ�D�LQDSOLFDU�OD�QRUPD�LPSXJQDGD�\�WHQ¯DQ�HIHFWR�LQWHU�SDUWHV�
\�QR�HUJD�RPQHV��OR�TXH�URPS¯D�HO�HVTXHPD�GHO�VLVWHPD�FRQFHQWUDGR�
GH� FRQVWLWXFLRQDOLGDG�� LQWURGXFLHQGR� XQD� FDUDFWHU¯VWLFD� SURSLD� GHO�
VLVWHPD�GLIXVR�
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/D�DFWXDO�&RQVWLWXFLµQ�EROLYLDQD��PDQWLHQH��HVHQFLDOPHQWH��HO�GLVH³R�
GHO� VLVWHPD�FRQVWLWXFLRQDO� LQWURGXFLGR�HQ� OD� UHIRUPD�FRQVWLWXFLRQDO�GH�
������DFHQWXDQGR�HO�FDU£FWHU�SUHSRQGHUDQWH�GHO�VLVWHPD�FRQFHQWUDGR�GH�
FRQVWLWXFLRQDOLGDG��

���6H�SUHY«�OD�H[LVWHQFLD�GH�XQ�µUJDQR�HVSHFLDOL]DGR�SDUD�HO�FRQWURO�GHۼ
FRQVWLWXFLRQDOLGDG��FRPR�HV�HO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��

���H[LVWH�XQD�DFFLµQ�FRQFUHWD�GH�FRQVWLWXFLRQDOLGDG�TXH�SXHGH�VHU�SUHVHQ۽
WDGD�GHQWUR�GH�ORV�SURFHVRV�MXGLFLDOHV�R�DGPLQLVWUDWLYRV��OR�TXH�VXSRQH�
OD�REOLJDFLµQ�GHO�MX]JDGRU�R�GH�OD�DXWRULGDG�DGPLQLVWUDWLYD��HQWH�D�
OD�GXGD�VREUH�OD�FRQVWLWXFLRQDOLGDG�GH�OD�QRUPD�TXH�VHU£�DSOLFDGD��GH�
SURPRYHU��GH�RFLR��HO�FRQWURO�QRUPDWLYR�GH�FRQVWLWXFLRQDOLGDG��SDUD�
TXH�VHD�HO�7ULEXQDO�&RQVWLWXFLRQDO�HO�TXH�GHQD�OD�FRQVWLWXFLRQDOLGDG�
R�QR�GH�OD�QRUPD��

���VH�HVWDEOHFH�TXH�ORV�HIHFWRV�GH�ODV�VHQWHQFLDV�TXH�GHFODUDUDQ�OD�LQFRQVWL۾
WXFLRQDOLGDG�GH�XQD�QRUPD�HQ�ORV�UHFXUVRV�FRQWUD�WULEXWRV��LPSXHVWRV��
WDVDV��SDWHQWHV��GHUHFKRV�R�FRQWULEXFLRQHV�HVSHFLDOHV��WLHQHQ�FDU£FWHU�
HUJD�RPQHV�\�QR�LQWHU�SDUWHV��$UW������GHO�&µGLJR�3URFHVDO�&RQVWLWX�
FLRQDO���

6LQ� HPEDUJR�� H[LVWHQ� GRV� LPSRUWDQWHV� GLIHUHQFLDV� FRQ� HO� DQWHULRU�
VLVWHPD�GH�FRQWURO��

�O�FDU£FWHU�SOXUDO�GHO�VLVWHPD�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��SXHV)��ۼ
QR�VRODPHQWH�VH�SXHGH�HMHUFHU�HO�FRQWURO�VREUH�QRUPDV�IRUPDOHV��VLQR�
WDPEL«Q�VREUH�ODV�GH�ODV�QDFLRQHV�\�SXHEORV�LQG¯JHQD�RULJLQDULR�FDP�
SHVLQRV��DGHP£V�GH�FRQRFHU�ORV�FRQLFWRV�GH�FRPSHWHQFLDV�HQWUH�ODV�
GLIHUHQWHV�MXULVGLFFLRQHV��

���OD�H[SUHVD�PHQFLµQ��HQ�HO�WH[WR�FRQVWLWXFLRQDO��DO�EORTXH�GH�FRQV۽
WLWXFLRQDOLGDG�\� OD�HVSHFLDO� MHUDUTX¯D�GH� ORV�SDFWRV� LQWHUQDFLRQDOHV�
VREUH�GHUHFKRV�KXPDQRV�\�OD�FRQVWLWXFLRQDOL]DFLµQ�GH�ORV�FULWHULRV�
GH�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�KXPDQRV��SULQFLSLR�SUR�KRPLQH�H�
LQWHUSUHWDFLµQ� FRQIRUPH� D� ORV� SDFWRV� LQWHUQDFLRQDOHV� GH� GHUHFKRV�
KXPDQRV���

$KRUD� ELHQ�� HO� FRQWURO� GH� FRQVWLWXFLRQDOLGDG� SUHSRQGHUDQWHPHQWH�
FRQFHQWUDGR�H[LVWHQWH�HQ�%ROLYLD�VH�HMHUFLWD�HQ�WUHV�GLPHQVLRQHV��FRQIRUPH�
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OR�KD�UHFRQRFLGR�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�HQ�OD�6HQWHQFLD�&RQVWL�
WXFLRQDO�3OXULQDFLRQDO���6&3�����������

���� &RQWURO�GHO�UHVSHWR�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�JDUDQW¯DV�FRQV�
WLWXFLRQDOHV�R�£PELWR�WXWHODU��TXH�VH�HIHFW¼D�� IXQGDPHQWDOPHQWH��D�
SDUWLU�GH�ODV�DFFLRQHV�GH�GHIHQVD�SUHYLVWDV�HQ�OD�&RQVWLWXFLµQ�SRO¯WLFD�
GHO�(VWDGR�\�HQ�HO�&µGLJR�3URFHVDO�&RQVWLWXFLRQDO��DFFLµQ�GH�OLEHUWDG��
DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO��DFFLµQ�GH�SURWHFFLµQ�D�OD�SULYDFLGDG��
DFFLµQ�GH�FXPSOLPLHQWR�\�DFFLµQ�SRSXODU��FDGD�XQD�FRQ�VX�£PELWR�
HVSHF¯FR�GH�SURWHFFLµQ��

$V¯��OD�DFFLµQ�GH�OLEHUWDG�WXWHOD�ORV�GHUHFKRV�D�OD�YLGD��OD�OLEHUWDG�¯VLFD�
R�SHUVRQDO�� OD� LQWHJULGDG� ¯VLFD�� OD� OLEHUWDG�GH� ORFRPRFLµQ�\� OD�JDUDQW¯D�
GHO�GHELGR�SURFHVR��FXDQGR�HO�DFWR�R�UHVROXFLµQ�LPSXJQDGD�VH�HQFXHQWUH�
GLUHFWDPHQWH�YLQFXODGD�FRQ�HO�GHUHFKR�D�OD�OLEHUWDG�¯VLFD�R�SHUVRQDO�

/D� DFFLµQ� GH� SURWHFFLµQ� D� OD� SULYDFLGDG� SURWHJH� ORV� GHUHFKRV� D� OD�
LQWLPLGDG��SULYDFLGDG�SHUVRQDO�R� IDPLOLDU�� D� OD�SURSLD� LPDJHQ��KRQUD�\�
UHSXWDFLµQ��YLQFXODGRV�D�OD�SRVLELOLGDG�GH�FRQRFHU��REMHWDU�X�REWHQHU�OD�
HOLPLQDFLµQ�R�UHFWLFDFLµQ�GH�ORV�GDWRV�UHJLVWUDGRV�HQ�DUFKLYRV�R�EDQFRV�
GH�GDWRV�S¼EOLFRV�R�SULYDGRV�

/D�DFFLµQ�GH�FXPSOLPLHQWR��GH�DFXHUGR�D�OD�MXULVSUXGHQFLD�FRQVWL�
WXFLRQDO� FRQWHQLGD� HQ� OD� 6HQWHQFLD�&RQVWLWXFLRQDO� �6&�� ����������5��
UHLWHUDGD�SRU�OD�6&3������������WLHQH�FRPR�REMHWR�JDUDQWL]DU�OD�PDWH�
ULDOL]DFLµQ�GH�XQ�GHEHU�RPLWLGR�TXH�WLHQH�TXH�HVWDU�H[SUHVD�\�HQ�IRUPD�
HVSHF¯FD�SUHYLVWR�HQ�OD�QRUPD�FRQVWLWXFLRQDO�R�OHJDO��(Q�¼OWLPD�LQVWDQFLD��
SRU�WDQWR��JDUDQWL]D�OD�REVHUYDQFLD�GH�OD�&RQVWLWXFLµQ�\�OD�OH\ف��WXWHODQGR�
DV¯�HO�SULQFLSLR�IXQGDPHQWDO�GH�OHJDOLGDG�\�VXSUHPDF¯D�FRQVWLWXFLRQDO��OD�
VHJXULGDG�MXU¯GLFD��\�D�VX�YH]��GH�PDQHUD�LQGLUHFWDط�DXQTXH�WDPEL«Q�SXHGH�
VHU�GLUHFWDط��GHUHFKRV�IXQGDPHQWDOHV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHVق�

/D�DFFLµQ�SRSXODU�GH�DFXHUGR�D�OD�6&3����������WXWHOD�ORV�GHUHFKRV�
FROHFWLYRV�\�GLIXVRV�FRPR�HO�SDWULPRQLR��HO�HVSDFLR��OD�VHJXULGDG��OD�VDOX�
EULGDG�S¼EOLFD�\�HO�PHGLR�DPELHQWH��HO�GHUHFKR�DO�DJXD��HQ�VX�GLPHQVLµQ�

�ܓ /DV�VHQWHQFLDV�SURQXQFLDGDV�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��TXH�LQLFLµ�VXV�
ODERUHV�MXULVGLFFLRQDOHV�HQ�HO�D³R�������WLHQHQ�OD�GHQRPLQDFLµQ�GH�VHQWHQFLDV�FRQVWLWXFLR�
QDOHV�SOXULQDFLRQDOHV��ODV�UHVROXFLRQHV�DQWHULRUHV��GHO�7ULEXQDO�&RQVWLWXFLRQDO��VH�GHVLJQDQ�
VLQ�HO�DGMHWLYR�SOXULQDFLRQDOHV��HV�GHFLU�¼QLFDPHQWH�FRPR�VHQWHQFLDV�FRQVWLWXFLRQDOHV��
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FROHFWLYD�\�GLIXVD��DV¯�FRPR�RWURV�GHUHFKRV�LQGLYLGXDOHV�UHODFLRQDGRV�FRQ�ORV�
GH�FDU£FWHU�FROHFWLYR�R�GLIXVR��GH�FRQIRUPLGDG�DO�SULQFLSLR�GH�LQWHUUHODFLµQ�
GH�ORV�GHUHFKRV�KXPDQRV�FRQWHQLGR�HQ�HO�$UWܜ��,�GH�OD�&RQVWLWXFLµQ�
EROLYLDQD��

/D�DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO�WXWHOD�WRGRV�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV�TXH�QR�HVW«Q�SURWHJLGRV�SRU�RWUD�
DFFLµQ�GH�GHIHQVD��SRU�WDQWR��HQFXHQWUDQ�SURWHFFLµQ�HQ�GLFKD�DFFLµQ�QR�
VROR�ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV��VLQR�WDPEL«Q�ORV�GHUHFKRV�HFRQµPLFRV�
\�VRFLDOHV��FRQIRUPH�OR�HVWDEOHFLµ�OD�6&3������������DO�VH³DODU�TXH

�ً��HO� DPSDUR�FRQVWLWXFLRQDO� HV�XQD�DFFLµQ�GH�GHIHQVD�
GH�WRGRV�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�JDUDQW¯DV�FRQVWL�
WXFLRQDOHV�HVWDEOHFLGRV�R�UHFRQRFLGRV�HQ�OD�1RUPD�)XQ�
GDPHQWDO�\�HQ�WUDWDGRV�\�FRQYHQLRV�LQWHUQDFLRQDOHV�VREUH�
GHUHFKRV�KXPDQRV�\�ODV�QRUPDV�GH�GHUHFKR�FRPXQLWDULR��
UDWLFDGRV�SRU�HO�SD¯V��$UWܙ���,,���GH�GRQGH�VH�DGYLHUWH��
TXH�D�WUDY«V�GHO�DPSDUR�FRQVWLWXFLRQDO�VH�WXWHODQ�GHUH�
FKRV�FLYLOHV�\�SRO¯WLFRV��LQFOX\«QGRVH�D�ORV�GHQRPLQDGRV�
HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV��GH�DK¯�OD�DPSOLWXG�HQ�
OD�WXWHOD�GH�GHUHFKRV�GH�HVWD�DFFLµQ��(PSHUR��HVH�£PELWR�
GH�SURWHFFLµQ�QR�DOFDQ]D�D�ORV�GHUHFKRV�D�OD�OLEHUWDG�\�OD�
YLGD�TXH�VRQ�UHVJXDUGDGRV�SRU�OD�DFFLµQ�GH�OLEHUWDG��ORV�
GHUHFKRV�D�OD� LQWLPLGDG��SULYDFLGDG�SHUVRQDO�R�IDPLOLDU��
D�OD�LPDJHQ��KRQUD�\�UHSXWDFLµQ��WXWHODGRV�D�WUDY«V�GH�OD�
DFFLµQ�GH�SULYDFLGDG��\�QDOPHQWH��ORV�GHUHFKRV�FROHFWLYRV�
TXH�VRQ�UHVJXDUGDGRV�SRU�OD�DFFLµQ�SRSXODU�

���� &RQWURO�GH�FRPSHWHQFLDV��SRU�HO�FXDO�VH�UHVJXDUGD�HO�£PELWR�GH�FRP�
SHWHQFLDV�FRQVWLWXFLRQDOPHQWH�SUHYLVWR�SDUD�ORV�GLIHUHQWHV�µUJDQRV�GHO�
SRGHU�S¼EOLFR��SDUD�ODV�HQWLGDGHV�WHUULWRULDOHV�DXWµQRPDV�\�GHVFHQWUD�
OL]DGDV��\�SDUD�ODV�MXULVGLFFLRQHV��(Q�HVH�VHQWLGR��WDQWR�OD�&RQVWLWX�
FLµQ�FRPR�HO�&µGLJR�3URFHVDO�&RQVWLWXFLRQDO��SUHY«Q�TXH�OD�MXVWLFLD�
FRQVWLWXFLRQDO��D�WUDY«V�GHO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��HV�
OD�HQFDUJDGD�GH�FRQRFHU��

D��� /RV�FRQLFWRV�GH�FRPSHWHQFLDV�\�DWULEXFLRQHV�HQWUH�µUJDQRV�
GHO�SRGHU�S¼EOLFR��
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E��� ORV�FRQLFWRV�GH�FRPSHWHQFLDV�HQWUH�HO�JRELHUQR�SOXULQDFLRQDO��
ODV�HQWLGDGHV�WHUULWRULDOHV�DXWµQRPDV�\�GHVFHQWUDOL]DGDV�\�HQWUH�
HVWDV�

F��� ORV� FRQLFWRV� GH� FRPSHWHQFLD� HQWUH� OD� MXULVGLFFLµQ� LQG¯JHQD�
RULJLQDULD�FDPSHVLQD�\�OD�MXULVGLFFLµQ�RUGLQDULD�\�DJURDPELHQWDO�

7DPEL«Q� GHQWUR� GHO� FRQWURO� FRPSHWHQFLDO�� VH� HQFXHQWUD� HO� UHFXUVR�
GLUHFWR�GH�QXOLGDG��TXH�VH�FRQVWLWX\H�HQ�XQD�YHUGDGHUD�JDUDQW¯D�HQWH�D�
DFWRV�UHDOL]DGRV�VLQ�MXULVGLFFLµQ�QL�FRPSHWHQFLD��R�XVXUSDQGR�IXQFLRQHV�
QR�DVLJQDGDV�SRU�OD�&RQVWLWXFLµQ�R�OD�/H\��

���� &RQWURO�QRUPDWLYR�GH�FRQVWLWXFLRQDOLGDG��$�WUDY«V�GH�HVWH�FRQWURO�VH�
YHULFDQ�ODV�FRQGLFLRQHV�GH�YDOLGH]�IRUPDO�\�PDWHULDO�GH�ODV�QRUPDV�
MXU¯GLFDV� FRQ� ODV� GLVSRVLFLRQHV� FRQVWLWXFLRQDOHV� \� ODV� QRUPDV� TXH�
FRQIRUPDQ� HO� EORTXH� GH� FRQVWLWXFLRQDOLGDG�� (O� FRQWURO� QRUPDWLYR�
GH�FRQVWLWXFLRQDOLGDG�TXH�VH�HMHUFH�SXHGH�VHU�SUHYLR�R�SUHYHQWLYR�\�
FRUUHFWLYR�R�SRVWHULRU�� D� WUDY«V�GH�GLIHUHQWHV� FRQVXOWDV�� FRQWUROHV�\�
DFFLRQHV�SUHYLVWDV�HQ�OD�&RQVWLWXFLµQ�\�HO�&µGLJR�3URFHVDO�&RQVWLWX�
FLRQDO��FRPR�OD�FRQVXOWD�VREUH�OD�FRQVWLWXFLRQDOLGDG�GH�SUR\HFWRV�GH�
OH\��HO�FRQWURO�SUHYLR�GH�FRQVWLWXFLRQDOLGDG�HQ�OD�UDWLFDFLµQ�GH�WUDWDGRV�
LQWHUQDFLRQDOHV��HO�FRQWURO�SUHYLR�GH�SUR\HFWRV�GH�HVWDWXWRV�R�FDUWDV�
RUJ£QLFDV��OD�FRQVXOWD�VREUH�OD�FRQVWLWXFLRQDOLGDG�GH�ODV�SUHJXQWDV�GHO�
UHIHUHQGR��OD�FRQVWLWXFLRQDOLGDG�GHO�SURFHGLPLHQWR�GH�UHIRUPD�SDUFLDO�
GH�OD�&RQVWLWXFLµQ��ODV�FRQVXOWDV�GH�ODV�DXWRULGDGHV�LQG¯JHQDV�RULJLQDULR�
FDPSHVLQDV�VREUH�OD�DSOLFDFLµQ�GH�VXV�QRUPDV�MXU¯GLFDV��ORV�UHFXUVRV�
FRQWUD�WULEXWRV��LPSXHVWRV��WDVDV�SDWHQWHV��OD�DFFLµQ�GH�LQFRQVWLWXFLR�
QDOLGDG�DEVWUDFWD�\�OD�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�FRQFUHWD�
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II.   Los nexos del tribunal constitucional y la   
 jurisdicción ordinaria a partir de las acciones  
 constitucionales previstas en la Constitución

   política del Estado y el Código Procesal 
  Constitucional.

A. Introducción

'H�ORV�WUHV�£PELWRV�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�SUHFHGHQWHPHQ�
WH�GHVFULWRV��HV�HYLGHQWH�TXH��GRQGH�VH�GDQ�PD\RUHV�UHODFLRQHV�HQWUH�OD�
MXULVGLFFLµQ�RUGLQDULD�\�OD�MXVWLFLD�FRQVWLWXFLRQDO�HV�HQ�HO�£PELWR�WXWHODU��
SXHV��SRU�XQD�SDUWHط�FRPR�VH�DQDOL]DU£�SRVWHULRUPHQWHط�HV�DQWH�ORV�MXHFHV�
RUGLQDULRV�TXH�VH�SUHVHQWDQ�ODV�DFFLRQHV�GH�GHIHQVD�\�VX�UHVROXFLµQ�HV�UH�
YLVDGD��GH�RFLR��SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��\�SRU�RWUD��
HV�D�WUDY«V�GH�ODV�DFFLRQHV�GH�DPSDUR�FRQVWLWXFLRQDO�\�DFFLµQ�GH�OLEHUWDG�
TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO�SXHGH�UHYLVDU�ODV�UHVROXFLR�
QHV�GH�ORV�MXHFHV�\�WULEXQDOHV�RUGLQDULRV�TXH�KDQ�VLGR�LPSXJQDGDV�SRU�ORV�
DFFLRQDQWHV��SRU�VXSXHVWD�OHVLµQ�GH�GHUHFKRV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV��
DQ£OLVLV�TXH�VH�H[WLHQGH��LQFOXVLYH��D�ODV�UHVROXFLRQHV�TXH�WLHQHQ�FDOLGDG�
GH�FRVD�MX]JDGD�

3HUR�WDPEL«Q�HQ�HO�£PELWR�GHO�FRQWURO�QRUPDWLYR�GH�FRQVWLWXFLRQDOL�
GDG�VH�GDQ�HVWDV�UHODFLRQHV�HQWUH�ORV�MXHFHV�\�WULEXQDOHV�GH�OD�MXULVGLFFLµQ�
RUGLQDULD�FRQ�OD�MXVWLFLD�FRQVWLWXFLRQDO��HVSHF¯FDPHQWH�HQ�OD�DFFLµQ�GH�
LQFRQVWLWXFLRQDOLGDG� FRQFUHWD�� WRGD� YH]� TXH� HVWD� SXHGH� VHU� SODQWHDGD�
GHQWUR�GH�ORV�SURFHVRV�MXGLFLDOHV�FXDQGR�VH�FRQVLGHUH�TXH�OD�QRUPD�D�VHU�
DSOLFDGD�GHQWUR�GH�XQ�SURFHVR�GHWHUPLQDGR�HV�SUHVXQWDPHQWH�FRQWUDULD�
D�OD�&RQVWLWXFLµQ�R�ODV�QRUPDV�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��\�VRQ�
SUHFLVDPHQWH� ORV� MXHFHV� \� WULEXQDOHV� TXH� FRQRFHQ� HO� SURFHVR� ORV� TXH�
WHQGU£Q�TXH�HIHFWXDU�XQ�SULPHU�WHVW�GH�FRQVWLWXFLRQDOLGDG�GH�OD�QRUPD�
LPSXJQDGD��UHFKD]DQGR�R�DGPLWLHQGR�OD�VROLFLWXG�GH�SURPRYHU�OD�DFFLµQ�
GH�LQFRQVWLWXFLRQDOLGDG�FRQFUHWD�

)LQDOPHQWH��HQ�HO�£PELWR�FRPSHWHQFLDO�WDPEL«Q�VH�SXHGHQ�DGYHUWLU�
HVWDV�UHODFLRQHV��IXQGDPHQWDOPHQWH�HQ�HO�£PELWR�GHO�FRQWURO�GH�FRPSH�
WHQFLDV�HQWUH�OD�MXULVGLFFLµQ�LQG¯JHQD�RULJLQDULD�FDPSHVLQD��OD�RUGLQDULD�
\�OD�DJURDPELHQWDO��SXHV�HV�HO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO�HO�
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TXH��HQ�GHQLWLYD��GHQLU£�ODV�FRPSHWHQFLDV�GH�HVDV�WUHV�MXULVGLFFLRQHV��
GLULPLHQGR�HO�FRQLFWR�VRPHWLGR�D�VX�FRQRFLPLHQWR�

7DPEL«Q�GHEH�PHQFLRQDUVH�DO� UHFXUVR�GLUHFWR�GH�QXOLGDG��SXHV��GH�
DFXHUGR�DO�&µGLJR�3URFHVDO�&RQVWLWXFLRQDO��FDEH�OD�SRVLELOLGDG�GH�SUHVHQWDU�
HO�UHFXUVR�FRQWUD�ODV�UHVROXFLRQHV�GLFWDGDV�SRU�ODV�DXWRULGDGHV�MXGLFLDOHV�
FXDQGR�KXELHUHQ�VLGR�GLFWDGDV�GHVSX«V�GH�KDEHU�FHVDGR�R�GH�KDEHU�VLGR�
VXVSHQGLGDV�HQ�HO�HMHUFLFLR�GH�VXV�IXQFLRQHV�D�FDXVD�GH�XQ�SURFHVR�DGPL�
QLVWUDWLYR�GLVFLSOLQDULR�HQ�VX�FRQWUD�

(Q�P«ULWR�D�OD�DPSOLWXG�GH�UHODFLRQHV�TXH�VH�SXHGHQ�GDU�HQWUH�ORV�
MXHFHV�RUGLQDULRV�\�HO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�ORV�GLIHUHQWHV�£PELWRV�
GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��HO�SUHVHQWH�WUDEDMR�VH�FHQWUDU£�HQ�ODV�DF�
FLRQHV�GH�GHIHQVD�\��FRQFUHWDPHQWH�HQ�OD�DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO�
\�OD�DFFLµQ�GH�OLEHUWDG��WRGD�YH]�TXH��HQ�DPEDV�� ORV�Y¯QFXORV�H[LVWHQWHV�
DOFDQ]DQ�VX�P£V�DOWR�QLYHO��

B. Los nexos entre la justicia constitucional y los jueces 
ordinarios a partir de la revisión de las resoluciones 
pronunciadas por éstos en las acciones de defensa.

&RQIRUPH�VH�KD�VH³DODGR��WRGDV�ODV�DFFLRQHV�GH�GHIHQVD�VRQ�SUHVHQ�
WDGDV� DQWH� ORV� MXHFHV� \� WULEXQDOHV�RUGLQDULRV�� TXH� DFW¼DQ� FRPR� MXHFHV�
GH�JDUDQW¯DV�\�VX�UHVROXFLµQ�HV�SRVWHULRUPHQWH�UHYLVDGD�SRU�HO�7ULEXQDO�
&RQVWLWXFLRQDO�3OXULQDFLRQDO��HQ�FXDOTXLHUD�GH�VXV�VDODV��(IHFWLYDPHQWH��
GH�DFXHUGR�D�OD�&RQVWLWXFLµQ��OD�DFFLµQ�GH�OLEHUWDG�VH�SUHVHQWD�DQWH�FXDO�
TXLHU� MXH]D�� MXH]�R�WULEXQDO�FRPSHWHQWH�HQ�PDWHULD�SHQDO��\� ODV�GHP£V�
DFFLRQHV�GH�GHIHQVD�DQWH�OD�VDOD�GH�WXUQR�GH�ORV�WULEXQDOHV�GHSDUWDPHQ�
WDOHV�GH�MXVWLFLD�R�DQWH�ORV�MX]JDGRV�S¼EOLFRV�GH�PDWHULD��HQ�FDSLWDOHV�GH�
GHSDUWDPHQWR�\�DQWH�ORV� MX]JDGRV�S¼EOLFRV�R�MX]JDGRV�S¼EOLFRV�PL[WRV�
IXHUD�GH�ODV�FDSLWDOHV�

&RQVLJXLHQWHPHQWH�� VRQ� ORV�PLVPRV� MXHFHV� RUGLQDULRV� ORV� TXH�� SRU�
PDQGDWR�FRQVWLWXFLRQDO��DVXPHQ�HO�URO�GH�MXHFHV�FRQVWLWXFLRQDOHV��HQ�GHIHQVD�
GH�ORV�GHUHFKRV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV��\��HQ�JHQHUDO�GHO�WH[WR�FRQV�
WLWXFLRQDO�\�ODV�QRUPDV�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��'H�HOOR�VH�GHULYD�
XQD�HVWUHFKD�UHODFLµQ�HQWUH�ORV�MXHFHV�GH�DPEDV�MXULVGLFFLRQHV��TXH�SHUPLWH�
HYDOXDU�SHUPDQHQWHPHQWH��GH�IRUPD�UHF¯SURFD��ORV�QLYHOHV�GH�UHVSHWR�GH�
ORV�GHUHFKRV�\�JDUDQW¯DV�HQ�OD�MXULVGLFFLµQ�RUGLQDULD��SHUR�WDPEL«Q�DOJXQRV�
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HQWHQGLPLHQWRV�MXULVSUXGHQFLDOHV�DGRSWDGRV�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�
3OXULQDFLRQDO��FRPR�VH�DQDOL]DU£�OXHJR�

8QD�YH]�SUHVHQWDGDV�ODV�DFFLRQHV�GH�GHIHQVD�DQWH�OD�DXWRULGDGHV�MXGL�
FLDOHV�DQRWDGDV�SUHFHGHQWHPHQWH��HVWDV��HQ�ODV�DFFLRQHV�GH�DPSDUR�FRQV�
WLWXFLRQDO�\�FXPSOLPLHQWR��GHEHQ�YHULFDU�ODV�UHTXLVLWRV�GH�DGPLVLµQ�GH�
DPEDV�DFFLRQHV��DV¯�FRPR�GHWHUPLQDU�VL�VH�SUHVHQWDQ�DOJXQDV�FDXVDOHV�GH�
LPSURFHGHQFLD� �VXEVLGLDULHGDG�� DFWRV� FRQVHQWLGRV� OLEH� \� H[SUHVDPHQWH��
FHVDFLµQ�GH�ORV�HIHFWRV�GHO�DFWR�UHFODPDGR��HWF����(IHFWXDGR�HVH�DQ£OLVLV��
ORV�MXHFHV�R�WULEXQDOHV�GH�JDUDQW¯DV�SXHGHQ�UHFKD]DU�OD�DFFLµQ�GH�GHIHQVD��
VL�LQFXPSOH�FRQ�ORV�UHTXLVLWRV�GH�FRQWHQLGR��GHFODUDUOD�LPSURFHGHQWH��VL�
H[LVWH�DOJXQD�FDXVDO�GH�LPSURFHGHQFLD��GLVSRQHU�OD�VXEVDQDFLµQ�GH�OD�DF�
FLµQ�VL�VH�KDQ�LQFXPSOLGR�DVSHFWRV�IRUPDOHV��R�DGPLWLUOD��VL�FXPSOHQ�FRQ�
WRGRV�ORV�UHTXLVLWRV�

(Q�ORV�GRV�SULPHURV�FDVRV��HV�GHFLU�FXDQGR�VH�UHFKD]D�OD�DFFLµQ�R�VH�
GHFODUD�VX�LPSURFHGHQFLD��ODV�SDUWHV�SXHGHQ�LPSXJQDU�GLFKD�GHWHUPLQDFLµQ�
HQ�HO�SOD]R�GH�WUHV�G¯DV��LPSXJQDFLµQ�TXH�HV�FRQRFLGD�SRU�OD�&RPLVLµQ�GH�
$GPLVLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��LQVWDQFLD�TXH�HVW£�
FRQIRUPDGD�SRU�WUHV�PDJLVWUDGRV�TXH�HMHUFHQ�HVH�FDUJR�HQ�IRUPD�URWDWLYD��
/D�&RPLVLµQ�GH�$GPLVLµQ�HV�OD�HQFDUJDGD�GH�DQDOL]DU�HO�FXPSOLPLHQWR�GH�
ORV�UHTXLVLWRV�HQ�ODV�GLIHUHQWHV�DFFLRQHV��FRQVXOWDV�\�UHFXUVRV�GHQWUR�GHO�
FRQWURO�QRUPDWLYR�\�FRPSHWHQFLDO�GH�FRQVWLWXFLRQDOLGDG�\��HQ�HO�FDVR�GHO�
FRQWURO�WXWHODU��GH�UHYLVDU�DTXHOODV�UHVROXFLRQHV�TXH�UHFKD]DURQ�GHFODUDURQ�
LPSURFHGHQWH�OD�DFFLµQ�

(V�HQ�HVWH�SULPHU�PRPHQWR�GRQGH�VH�LQLFLD�HO�GL£ORJR�HQWUH�ORV�MXHFHV�
\�WULEXQDOHV�GH�JDUDQW¯DV�\�HO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��SXHV�
OD�&RPLVLµQ�GH�$GPLVLµQ�DQDOL]D�VL�OD�UHVROXFLµQ�SURQXQFLDGD��UHFKD]R�R�
LPSURFHGHQFLD��VH�FRUUHVSRQGH�FRQ�ORV�GDWRV�GHO�SURFHVR�R�VL��DFDVR��VH�KD�
HIHFWXDGR�XQD�LQWHUSUHWDFLµQ�UHVWULFWLYD�HQ�FXDQWR�D�ORV�UHTXLVLWRV�GH�DGPL�
VLµQ�GH�DPEDV�DFFLRQHV��'HEH�FRPSUHQGHUVH�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
3OXULQDFLRQDO��GH�DFXHUGR�DO�&µGLJR�3URFHVDO�&RQVWLWXFLRQDO��VH�ULJH�SRU�
YDULRV�SULQFLSLRV�SURFHVDOHV��VLHQGR�XQR�GH�HOORV�HO�GH�QR�IRUPDOLVPR��HQ�
YLUWXG�DO�FXDOف�VROR�SRGU£Q�H[LJLUVH�DTXHOODV�IRUPDOLGDGHV�HVWULFWDPHQWH�
QHFHVDULDV�SDUD�OD�FRQVHFXFLµQ�GH�ORV�QHV�GHO�SURFHVRق��(Q�YLUWXG�D�GLFKR�
SULQFLSLR�HO�7ULEXQDO�&RQVWLWXFLRQDO�HQWHQGLµ�TXH�

�ً�� QR� HV� SRVLEOH� DGPLWLU� OD� H[LJHQFLD� GH� H[WUHPDGRV�
ULWXDOLVPRV� R� IRUPDOLVPRV�� TXH� HFOLSVHQ� R� LPSLGDQ� VX�
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PDWHULDOL]DFLµQ��GDGR�TXH�WRGR�FLXGDGDQR�WLHQH�GHUHFKR�D�
XQD�MXVWLFLD�PDWHULDO��FRPR�VH�GHVSUHQGH�GH�OR�HVWLSXODGR�
SRU�HO�$UW����GH�OD�&3(��SRU�OR�TXH��GHEH�JDUDQWL]DUVH�TXH�
ODV�GHFLVLRQHV�GH�ODV�DXWRULGDGHV�MXULVGLFFLRQDOHV�D�FDUJR�
GHO� SURFHVR�� VHDQ� SURGXFWR� GH� DSUHFLDFLRQHV� MXU¯GLFDV��
SURFXUDQGR�OD�UHVROXFLµQ�GH�IRQGR�GH�ODV�SUREOHP£WLFDV�
VRPHWLGDV�D�VX�MXULVGLFFLµQ�\�FRPSHWHQFLD��SXHV�VL�ELHQ��ODV�
QRUPDV�DGMHWLYDV�SUHY«Q�P«WRGRV�\�IRUPDV�TXH�DVHJXUHQ�
HO�GHUHFKR�D�OD�LJXDOGDG�GH�ODV�SDUWHV�SURFHVDOHV��SDUD�JD�
UDQWL]DU�OD�SD]�VRFLDO�HYLWDQGR�FXDOTXLHU�WLSR�GH�GHVRUGHQ�
R�FDRV�MXU¯GLFR��VLQ�HPEDUJR��ORV�PHFDQLVPRV�SUHYLVWRV�
QR�SXHGHQ�VHU�DSOLFDGRV�SRU�HQFLPD�GH�ORV�GHEHUHV�FRQV�
WLWXFLRQDOHV��FRPR�HV�OD�GH�RWRUJDU�HIHFWLYD�SURWHFFLµQ�GH�
ORV�GHUHFKRV�FRQVWLWXFLRQDOHV�\�OHJDOHV��DFFHGLHQGR�D�XQD�
MXVWLFLD�PDWHULDO�\�SRU�OR�WDQWR��YHUGDGHUDPHQWH�HFD]�\�
HFLHQWH��7RGR�HOOR�FRQ�HO�REMHWLYR�QDO�GH�TXH�HO�GHUHFKR�
VXVWDQFLDO�SUHYDOH]FD�VREUH�FXDOTXLHU�UHJOD�SURFHVDO�TXH�QR�
VHD�HVWULFWDPHQWH�LQGLVSHQVDEOH�SDUD�UHVROYHU�HO�IRQGR�GHO�
FDVR�VRPHWLGR�D�FRQRFLPLHQWR�GHO�MXH]���6&3�������������

�
&XDQGR�OD�&RPLVLµQ�GH�$GPLVLµQ�UHYRFD�OD�UHVROXFLµQ�TXH�UHFKD]µ�

OD�DFFLµQ�GH�GHIHQVD�R�GHFODUµ�VX�LPSURFHGHQFLD��GLVSRQH�TXH�HO�MXH]�R�
WULEXQDO�GH�JDUDQW¯DV�DGPLWD�OD�DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO�R�GH�FXP�
SOLPLHQWR��SUHYLR�ORV�WU£PLWH�GH�ULJRU�SDUD�HO�GHVDUUROOR�GH�OD�DXGLHQFLD�FR�
UUHVSRQGLHQWH��FRQIRUPH�VH�UD]RQµ�HQ�ORV�DXWRV�FRQVWLWXFLRQDOHV���$$&&��
�OWLPR�DXWR�HQ�HO�TXH�VH¼�������������5$&�5ܛ��������$&���������5
UD]RQµ�D�SDUWLU�GHO�SULQFLSLR�SUR�DFWLRQH�H[LELOL]DQGR�ORV�UHTXLVLWRV�SDUD�
OD�DGPLVLµQ�GH�OD�DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO�

1µWHVH�HQWRQFHV�TXH��HQ�OD�DGPLVLµQ�GH�ODV�DFFLRQHV�GH�GHIHQVD�� OD�
&RPLVLµQ�GH�$GPLVLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�FXPSOH�XQ�URO�IXQ�
GDPHQWDO��SXHV�PRULJHUD�HO�H[FHVR�GH�IRUPDOLVPR�TXH��HQ�PXFKRV�FDVRV��
VH�REVHUYD�HQ�OD�MXULVGLFFLµQ�RUGLQDULD��\�VH�UD]RQD�D�SDUWLU�GH�SULQFLSLRV�
SURSLRV�GHO�GHUHFKR�SURFHVDO�FRQVWLWXFLRQDO�\�GH�ORV�GHUHFKRV�KXPDQRV��
FRPR�HO�SULQFLSLR�GH�QR�IRUPDOLVPR��SUHYDOHQFLD�GHO�GHUHFKR�VXVWDQFLDO�

�ܔ 5HFLEHQ�HO�QRPEUH�GH�DXWRV�FRQVWLWXFLRQDOHV�ODV�UHVROXFLRQHV�SURQXQFLDGDV�SRU�OD�&RPLVLµQ�
GH�$GPLVLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO�
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UHVSHFWR�DO�IRUPDO��HO�SULQFLSLR�SUR�DFFLRQH��SUR�KRPLQH��HWF���REWHQLHQGR�
FRPR�UHVXOWDGR�XQ�UHDO�DFFHVR�D�OD�MXVWLFLD�FRQVWLWXFLRQDO��P£V�DOO£�GH�ORV�
DVSHFWRV�HPLQHQWHPHQWH�IRUPDOHV��

3HUR�QR�VH�SXHGH�GHMDU�GH�PHQFLRQDU�OD�ODERU�IXQGDPHQWDO�TXH�FXP�
SOHQ�ORV� MXHFHV�\�WULEXQDOHV�GH�JDUDQW¯DV�TXH�DOف�OWUDUق� ODV�DFFLRQHV�GH�
GHIHQVD��DQDOL]DQGR�HO�FXPSOLPLHQWR�GH�ORV�UHTXLVLWRV�GH�DGPLVLµQ�\�OD�
H[LVWHQFLD�GH�FDXVDOHV�GH�LPSURFHGHQFLD��ORJUDQ�QR�VROR�DOLJHUDQ�OD�FDUJD�
SURFHVDO�H[LVWHQWH��VLQR�TXH��FRQ�VX�DQ£OLVLV��IDFLOLWDQ�OD�UHYLVLµQ�TXH�HIHFW¼D�
OD�&RPLVLµQ�GH�$GPLVLµQ��/RV�DUJXPHQWRV�GH�ORV�MXHFHV�\�WULEXQDOHV�GH�
JDUDQW¯DV��TXH�UHDOL]DURQ�XQ�SULPHU�DQ£OLVLV��VRQ�H[DPLQDGRV�SRU�OD�&R�
PLVLµQ�GH�$GPLVLµQ��SDUD��QDOPHQWH��UHVROYHU�HO�FDVR�\D�VHD�DSUREDQGR�
HO�UHFKD]R�R�OD�LPSURFHGHQFLD��R�UHYRFDQGR�HVD�GHWHUPLQDFLµQ�

$KRUD�ELHQ�� VL� HV� VH�KDQ�FXPSOLGR�FRQ� ORV� UHTXLVLWRV�GH�DGPLVLµQ�
GH�ODV�DFFLRQHV�GH�DPSDUR�FRQVWLWXFLRQDO�\�FXPSOLPLHQWR��\�QR�H[LVWHQ�
FDVXDOHV�GH�LPSURFHGHQFLD��HO�MXH]�R�WULEXQDO�GH�JDUDQW¯DV�WLHQH�TXH�MDU�
G¯D�\�KRUD�GH�UHDOL]DFLµQ�GH�OD�DXGLHQFLD�FRUUHVSRQGLHQWH��DXGLHQFLD�TXH�
WDPEL«Q�HV�MDGD�XQD�YH]�SUHVHQWDGDV�ODV�DFFLRQHV�GH�OLEHUWDG��SRSXODU�\�
SURWHFFLµQ�D�OD�SULYDFLGDG���

'HVDUUROODGD�OD�DXGLHQFLD��HO�MXH]�R�WULEXQDO�GH�JDUDQW¯DV�SURQXQFLD�
UHVROXFLµQ��FRQFHGLHQGR�R�GHQHJDQGR�OD�WXWHOD��(Q�FXDOTXLHUD�GH� ORV�

�ܕ 'H�DFXHUGR�FRQ�OD�&RQVWLWXFLµQ�SRO¯WLFD�GHO�(VWDGR�\�DO�&µGLJR�3URFHVDO�&RQVWLWXFLRQDO��OD�
DXGLHQFLD�GH�OD�DFFLµQ�GH�OLEHUWDG�WLHQH�TXH�VHU�MDGD�HQ�HO�SOD]R�GH����KRUDV�FRPSXWDEOH�D�
SDUWLU�GH�OD�SUHVHQWDFLµQ�GH�OD�DFFLµQ��HQ�WDQWR�TXH�HQ�ODV�GHP£V�DFFLRQHV�GH�GHIHQVD�GHQWUR�
GHO�SOD]R�GH����KRUDVف��GH�SUHVHQWDGD�OD�DFFLµQق��DFODU£QGRVH��HPSHUR�TXH��FRQIRUPH�OR�
KD�HQWHQGLGR�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�HQ�OD�6&3������������OD�DXGLHQFLD�GHEH�VHU�
MDGD�XQD�YH]�TXH�HO�MXH]�R�WULEXQDO�GH�JDUDQW¯DV�KXELHUH�FRQVWDQGR�HO�FXPSOLPLHQWR�GH�ORV�
UHTXLVLWRV�GH�DGPLVLELOLGDG�\�OD�LQH[LVWHQFLD�GH�FDXVDOHV�GH�LPSURFHGHQFLD�ܘ�����HO�$UWًف
,,,�GH�OD�&3(�GLVSRQH�TXH�HQ�OD�DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO��D�DXWRULGDG�R�SHUVRQD/ف�
GHPDQGDGD�VHU£�FLWDGD�HQ�OD�IRUPD�SUHYLVWD�SDUD�OD�DFFLµQ�GH�OLEHUWDG��FRQ�HO�REMHWR�GH�TXH�
SUHVWH�LQIRUPDFLµQ�\�SUHVHQWH��HQ�VX�FDVR��ORV�DFWXDGRV�FRQFHUQLHQWHV�DO�KHFKR�GHQXQFLDGR��
HQ�HO�SOD]R�P£[LPR�GH�FXDUHQWD�\�RFKR�KRUDV�GHVGH�OD�SUHVHQWDFLµQ�GH�OD�DFFLµQق��HO�UHVDOWDGR�
HV�QXHVWUR���QR�SXHGH�LQWHUSUHWDUVH�HQ�VHQWLGR�GH�TXH�SDUD�VX�DFWLYDFLµQ�QR�VH�UHTXLHUH�
FXPSOLU�UHTXLVLWR�DOJXQR�\�TXH�GH�PDQHUD�VLPLODU�D�OR�TXH�VXFHGH�FRQ�OD�DFFLµQ�SRSXODU�
HO�MXH]�R�WULEXQDO�QR�FRQWDU¯D�FRQ�OD�SRVLELOLGDG�GH�REVHUYDU�UHTXLVLWRV�GH�DGPLVLELOLGDG�GH�
OD�GHPDQGD�\�P£V�ELHQ�MDU�DXGLHQFLD�VLQ�TXH�SXHGD�GLODWDU�OD�PLVPD�VLQR�TXH�HIHFWXDQGR�
XQD�LQWHUSUHWDFLµQف�GH�OD�&RQVWLWXFLµQق�VLVWHP£WLFD�GH�GLFKD�QRUPD�FRQ�HO�$UW������GH�OD�
&3(��HQ�FXDQWR�D�ORV�GHUHFKRV�GH�DFFHVR�D�OD�MXVWLFLD�\�MXVWLFLD�SURQWD��RSRUWXQD�\�VLQ�GLOD�
FLRQHV��GHEH�H[WUDHUVH�XQD�QRUPD�LPSO¯FLWD�HQ�VHQWLGR�GH�TXH�FRUUHVSRQGH�HO�VH³DODPLHQWR�
GH�OD�DXGLHQFLD�GH�DPSDUR�FRQVWLWXFLRQDO�VLHPSUH�\�FXDQGR�D�FULWHULR�GHO�MXH]�R�WULEXQDO�GH�
JDUDQW¯DV�VH�KD\D�GDGR�FXPSOLPLHQWR�D�ORV�UHTXLVLWRV�GH�DGPLVLELOLGDGق�
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VXSXHVWRV��OD�UHVROXFLµQ�HV�UHYLVDGD��GH�RFLR��SRU�HO�7ULEXQDO�&RQVWLWX�
FLRQDO�3OXULQDFLRQDO��TXLHQ�SRGU£�DSUREDUOD�R�UHYRFDUOD��(V��SXHV��HQ�OD�
UHYLVLµQ�GH�HVWDV�UHVROXFLRQHV��GRQGH�VH�SUHVHQWDQ�FRQ�PD\RU�LQWHQVLGDG�ODV�
UHODFLRQHV�HQWUH�OD�MXULVGLFFLµQ�RUGLQDULD�\�OD�MXVWLFLD�FRQVWLWXFLRQDO��SXHV�
FXDQGR�VH�LQJUHVD�DO�DQ£OLVLV�GH�IRQGR�GHO�SUREOHPD�MXU¯GLFR�SODQWHDGR�SRU�
OD�R�HO�DFFLRQDQWH��VH�GLVFXWH�HO�FRQWHQLGR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
\�JDUDQW¯DV�FRQVWLWXFLRQDOHV�\�OD�IRUPD�HQ�TXH�ORV�PLVPRV�KDQ�VLGR�LQWHU�
SUHWDGRV�SRU�ORV�MXHFHV�\�WULEXQDOHV�GH�JDUDQW¯DV�SDUD�FRQFHGHU�R�GHQHJDU�
OD�WXWHOD�

1µWHVH�TXH�HV�HQ�HVWH�PRPHQWR�SURFHVDO�GRQGH�OD�MXULVGLFFLµQ�RUGLQDULD�
FRDG\XYD�FRQ�PD\RU�IXHU]D�HQ�HO�£PELWR�WXWHODU�GHO�FRQWURO�GH�FRQVWLWX�
FLRQDOLGDG��GH�DK¯�SRUTX«��HQ�HO�FDVR�EROLYLDQR��FRPR�HQ�OD�PD\RU¯D�GH�ORV�
SD¯VHV�ODWLQRDPHULFDQRV��VH�SXHGD�VRVWHQHU�TXH�GLFKR�FRQWURO�HV�FRPSDUWLGR�
FRQ�OD�MXULVGLFFLµQ�RUGLQDULD��(QWRQFHV��VRQ�ORV�MXHFHV�RUGLQDULRV�TXLHQHV��
HPSDS£QGRVH�GH�WRGRV�ORV�SULQFLSLRV�SURSLRV�GHO�GHUHFKR�FRQVWLWXFLRQDO��GHO�
GHUHFKR�SURFHVDO�FRQVWLWXFLRQDO�\�GH�ORV�GHUHFKRV�KXPDQRV��GHEHQ�HIHFWXDU�HO�
DQ£OLVLV�GHO�DFWR�R�UHVROXFLµQ�FRQVLGHUDGD�LOHJDO�\�H[DPLQDU�VL�HIHFWLYDPHQWH�
H[LVWLµ�OHVLµQ�D�GHUHFKRV�IXQGDPHQWDOHV�R�JDUDQW¯DV�FRQVWLWXFLRQDOHV�

$KRUD�ELHQ��GHEH�FRQVLGHUDUVH�TXH�OD�LQWHUSUHWDFLµQ�TXH�HIHFW¼HQ�ORV�
MXHFHV�\�WULEXQDOHV�GH�JDUDQW¯DV�HV�UHYLVDGD�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�
3OXULQDFLRQDO�TXH��HQ�GHQLWLYD��HV�HO�µUJDQR�TXH�RWRUJD�XQLGDG�DO�VLVWH�
PD��SXHV�MD�HO�VHQWLGR�TXH�VH�OH�GHEH�RWRUJDU�D�XQD�GHWHUPLQDGD�QRUPD�
FRQVWLWXFLRQDO�R�D�XQD�QRUPD�OHJDO� LQWHUSUHWDGD�GHVGH�\�FRQIRUPH�D� OD�
&RQVWLWXFLµQ�3RO¯WLFD�GHO�(VWDGR�\�ODV�QRUPDV�GHO�EORTXH�GH�FRQVWLWXFLR�
QDOLGDG��GH�DK¯�TXH�HO�$UW������GH�OD�&3(�HVWDEOH]FD��GH�PDQHUD�H[SUHVD��
HO�FDU£FWHU�YLQFXODQWH�\�HO�FXPSOLPLHQWR�REOLJDWRULR�GH�ODV�GHFLVLRQHV�\�
VHQWHQFLDV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��

(V�HYLGHQWH�TXH�XQR�GH�ORV�GHVD¯RV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�3OX�
ULQDFLRQDO�KD�VLGR�GDU�DSOLFDFLµQ�GLUHFWD�D�ORV�GHUHFKRV�IXQGDPHQWDOHV��GH�
FRQIRUPLGDG�D�OR�SUHYLVWR�HQ�HO�$UW������GH�OD�&3(��DSOLFDQGR�ORV�FULWHULRV�
GH�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�KXPDQRV�\��SRU�WDQWR��GDQGR�SUHHPLQHQFLD�
DO�GHUHFKR�VXVWDQWLYR�DQWHV�TXH�DO�IRUPDO��(Q�VXPD��VH�KD�LQWHQWDGR�TXH�HO�
7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO�VHD�XQ�HIHFWLYR�JDUDQWH�GH�OD�&RQVWL�
WXFLµQ�SRO¯WLFD�GHO�(VWDGR��(VWD�IRUPD�GH�DQ£OLVLV�KD�LPSOLFDGR�XQD�UXSWXUD�
FRQ�HO�SDUDGLJPD�LXVSRVWLYLVWD�\�IRUPDOLVWD�DO�TXH�HVWDEDQ�DFRVWXPEUDGRV�
DOJXQRV�MXHFHV��SDUD�GDU�SDVR�D�XQ�DQ£OLVLV�D�SDUWLU�GH�SULQFLSLRV�FRQVWLWX�
FLRQDOHV��(Q�HVH�VHQWLGR��GHEHQ�FLWDUVH�DOJXQDV�VHQWHQFLDV�FRQVWLWXFLRQDOHV�
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SOXULQDFLRQDOHV�TXH��HQ�HO�£PELWR�GH�ODV�DFFLRQHV�GH�GHIHQVD��LPSOLFDQ�XQD�
PRGLFDFLµQ�VXVWDQFLDO�HQ�OD�IRUPD�GH�DQ£OLVLV�TXH�GHEHQ�DGRSWDU�WRGRV�
ORV�MXHFHV�\�WULEXQDOHV�GH�ODV�GLIHUHQWHV�MXULVGLFFLRQHV��SHUR�HQ�HVSHFLDO��
ORV�MXHFHV�\�WULEXQDOHV�GH�JDUDQW¯DV��DO�PRPHQWR�GH�DQDOL]DU�ORV�DFWRV�R�
UHVROXFLRQHV�VXSXHVWDPHQWH�LOHJDOHV�

$V¯��OD�6&3�����������SURQXQFLDGD�GHQWUR�GH�XQD�DFFLµQ�GH�OLEHUWDG��
KL]R�UHIHUHQFLD�D�ODV�FRQVHFXHQFLDV�GHO�QXHYR�PRGHOR�GH�(VWDGR�FRQVWLWX�
FLRQDO�GH�GHUHFKR��SOXULQDFLRQDO�H�LQWHUFXOWXUDO�HQ�HO�UD]RQDPLHQWR�MXU¯GLFR�
GH�ORV�MXHFHV��KDFLHQGR�H[SUHVD�PHQFLµQ�D�OD�&RQVWLWXFLµQ�FRPR�QRUPD�
MXU¯GLFD�GLUHFWDPHQWH�DSOLFDEOH�\�MXVWLFLDEOH�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�
3OXULQDFLRQDO�\�SRU�ORV�MXHFHV�\�DXWRULGDGHV�RULJLQDULDV��TXLHQHV�VH�FRQV�
WLWX\HQ�HQ�JDUDQWHV�SULPDULRV�GH�OD�&RQVWLWXFLµQ�SRO¯WLFD�GHO�(VWDGR��(Q�
HVH�RUGHQ��OD�6&3����������VH³DOµ�

/D�&RQVWLWXFLµQ�HV�XQD�QRUPD�MXU¯GLFD�GLUHFWDPHQWH�DSOL�
FDEOH�\�MXVWLFLDEOH�SRU�VX�µUJDQR�QDO�GH�DSOLFDFLµQ��VDOYD�
JXDUGD�\�JDUDQW¯D��GH�QDWXUDOH]D�MXGLFLDO�\�GH�FRPSRVLFLµQ�
SOXULQDFLRQDO��7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��DV¯�
FRPRط�DWHQGLHQGR� VXV� HVSHF¯FDV� DWULEXFLRQHVط� SRU� ORV�
MXHFHV�\�WULEXQDOHV�GH�JDUDQW¯DV�TXH�HMHUFHQ�MXVWLFLD�FRQV�
WLWXFLRQDO��sin exclusión�GH�ORV�MXHFHV�R�DXWRULGDGHV�RULJL�
QDULDV�GH�OD�SOXUDOLGDG�GH�MXULVGLFFLRQHV�UHFRQRFLGRV�HQ�HO�
WH[WR�FRQVWLWXFLRQDO��-XULVGLFFLµQ�RUGLQDULD��DJURDPELHQWDO��
LQG¯JHQD�RULJLQDULR�FDPSHVLQD�\�ODV�MXULVGLFFLRQHV�HVSHFLDOL�
]DGDV�UHJXODGDV�SRU�OD�OH\��FRQIRUPH�GLVSRQHQ�ORV�DUWV������
\�����GH�OD�&3(���últimos operadores jurídicos, que se 
constituyen en los garantes primarios de la Constitución�
� (OOR��HQ�UD]µQ�D�TXH�OD�&RQVWLWXFLµQ�GH�������VX�
SRQH�XQ�WU£QVLWR�GHO�(VWDGR�/HJDO�GH�'HUHFKR�DO�(VWDGR�
&RQVWLWXFLRQDO�GH�'HUHFKR��R� OR�TXH�HV� OR�PLVPR��GHO�
3RVLWLYLVPR� MXU¯GLFR� �OHJDOLVPR�� DO� QHRFRQVWLWXFLRQDOLV�
PR�R�FRQVWLWXFLRQDOLVPR�IXHUWH���5HVDOWDGR�\�VXEUD\DGR�
FRUUHVSRQGHQ�DO�WH[WR�RULJLQDO�

/D�PLVPD� VHQWHQFLD�� KDFLHQGR� UHIHUHQFLD� D� OD� LQWHUSUHWDFLµQ� SRU�
SULQFLSLRV�TXH�GHEH�JXLDU�OD�ODERU�GH�ORV�MXHFHV�\�WULEXQDOHV�GH�WRGDV�ODV�
MXULVGLFFLRQHV��VH³DOµ�
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�ً��OD�&RQVWLWXFLµQ�GH�������VL�ELHQ�HV�QRUPD�MXU¯GLFD��
QR�SXHGH� VHU� FRPSUHQGLGD�¼QLFDPHQWH� VROR�GH�PDQHUD�
IRUPDO��(VWR�VLJQLFD�TXH�QR�SXHGH�VHU�FRQFHELGD�VROR�
FRPR� XQ� FRƎXQWR� GH� QRUPDV� �PRGHOR� GHVFULSWLYR� GH�
&RQVWLWXFLµQ�FRPR�QRUPD���D�SDUWLU�GH�XQف�FRQFHSWR�GH�
&RQVWLWXFLµQ��FRPR�QRUPD��VLPSOHPHQWH�GRFXPHQWDOق��
FRQ� ODV�GHQRPLQDFLRQHV�GHف�FRQVWLWXFLµQ�IRUPDOق�R� LQ�
FOXVR�GHف�FRQVWLWXFLµQ�HQ�VHQWLGR�IRUPDOق��FX\D�SULPDF¯D�
VLPSOHPHQWH� VH� VXVWHQWH�\�HVW«�GLVWLQJXLGD�GH� ODV�RWUDV�
OH\HV�SRU�DOJXQD�FDUDFWHU¯VWLFD�IRUPDO��SRU�HMHPSOR�� ORV�
SURFHGLPLHQWRV�P£V�FRPSOLFDGRV�GH�SURGXFFLµQ��UHYLVLµQ�\�
GHURJDFLµQ���Por cuanto, lo que esencialmente diferencia 
a las normas constitucionales de las otras leyes, es que las 
primeras son prevalentemente normas constitucionales-
principios (entiéndase por ello a la pluralidad de valores 
supremos, principios constitucionales, derechos funda-
mentales y garantías constitucionales) y supletoriamente 
normas constitucionales-reglas�
� /DV� normas constitucionales-principios� HVWD�
EOHFLGRV� HQ� OD� &RQVWLWXFLµQ� VRQ� ODV� TXH� LQXLU£Q� HQ�
HO� VLJQLFDGR� MXU¯GLFR�GH� ODV�QRUPDV� FRQVWLWXFLRQDOHV�
UHJODV�\�QRUPDV�OHJDOHV�UHJODV��FRQWHQLGDV�HQ�ODV�OH\HV��
FµGLJRV�VXVWDQWLYRV�\�SURFHVDOHV��\�QR�YLFHYHUVD��R�OR�TXH�
HV�OR�PLVPR��ODV�VHJXQGDV�\�WHUFHUDV�GHEHQ�DGDSWDUVH�D�
ODV�SULPHUDV�SDUD�TXH�H[LVWD�FRKHUHQFLD�GHO�VLVWHPD��HQ�
UD]µQ�D�TXHط�FRPR�VRVWLHQH�*XVWDYR�=DJUHEHOVN\ف�طVROR�
ORV�SULQFLSLRV�GHVHPSH³DQ�XQ�SDSHO�SURSLDPHQWH�FRQV�
WLWXFLRQDO��HV�GHFLUؽ�FRQVWLWXWLYRؾ�GHO�RUGHQ�MXU¯GLFR��/DV�
UHJODV��DXQTXH�HVW«Q�HVFULWDV�HQ�OD�&RQVWLWXFLµQ��QR�VRQ�
P£V�TXH�OH\HV�UHIRU]DGDV�SRU�VX�IRUPD�HVSHFLDO��/DV�UHJODV��
HQ�HIHFWR��VH�DJRWDQ�HQ�V¯�PLVPDV��HV�GHFLU��QR�WLHQHQ�
QLQJXQD�IXHU]D�FRQVWLWXWLYD�IXHUD�GH�OR�TXH�HOODV�PLVPDV�
VLJQLFDQق�
� 6L�HVWR�HV�DV¯��HQ�OD�FRQVWUXFFLµQ�MXGLFLDO�GHO�QXHYR�
GHUHFKR�EROLYLDQR�DQWHV�GH�PLUDUVH�D�ODV�QRUPDV�FRQVWLWX�
FLRQDOHV�UHJODV�R�ODV�QRUPDV�OHJDOHV�UHJODV��FRQWHQLGDV�HQ�
ODV�OH\HV��FµGLJRV�VXVWDQWLYRV�\�SURFHVDOHV��QR�GHEH�SHUGHUVH�
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GH�YLVWD�D� ODV�QRUPDV�FRQVWLWXFLRQDOHV�SULQFLSLRV��(VWDV�
¼OWLPDV�FRQ�RMRV�GH�FRQVWUXFWRU� MXU¯GLFR��SRU�FXDQWR�VL�
ELHQ�HVW£Q�IRUPXODGDV�GH�PRGR�H[SUHVR�HQ�OD�&RQVWLWXFLµQ��
YHUELJUDFLD�HO�FDVR�GH�ORV�SULQFLSLRV�«WLFR�PRUDOHV�GH�OD�
VRFLHGDG�SOXUDO��$UWܗ��,�GH�OD�&3(���ORV�YDORUHV�GHO�(VWDGR�
SOXULQDFLRQDO��$UWܗ��,,�GH�OD�PLVPD�QRUPD���HWF���tarea 
que ya la hizo el legislador constituyente de composición 
plurinacional, ello no quita que pueden ser desarrolla-
dos, judicialmente a partir de su texto, como labor que 
ahora le compete a los jueces en sus diferentes roles. 
Al Tribunal Constitucional Plurinacional como órgano 
ΘQDO�GH�DSOLFDFL´Q��VDOYDJXDUGD�\�JDUDQW®D��D�ORV�MXHFHV�\�
tribunales de garantías, como jueces constitucionales y a 
los jueces y tribunales de la pluralidad de jurisdicciones 
como garantes primarios de la Constitución�
� /DV�QRUPDV�FRQVWLWXFLRQDOHV�SULQFLSLRV�HQ�OD�&RQV�
WLWXFLµQ� GHO� ������ UHSUHVHQWD� XQ� YHUGDGHUR� TXLHEUH� GH�
&RQVWLWXFLRQHV�FRQ�SUHWHQVLRQHV�GH�KRPRJHQHLGDG��(V�
WDGR�OHJDO�GH�GHUHFKR���R�&RQVWLWXFLRQHV�LQWHJUDFLRQLVWDV�
�(VWDGR�VRFLDO�GH�GHUHFKR���SDUD�DUPDU�TXH�HVWDPRV�DQWH�
OD�SUHVHQFLD�GH�XQD�&RQVWLWXFLµQ�SOXUDO��(VWDGR�FRQVWLWX�
FLRQDO�GH�GHUHFKR���
� Las normas constitucionales-principios en la 
Constitución boliviana son la pluralidad de valores, 
principios, derechos fundamentales no solo individuales 
(liberales y sociales) sino un amplio catálogo de derechos 
y garantías, principios y valores plurales y colectivos que 
la Constitución representa como un pacto de postulados 
GLVWLQWRV�\�KDVWD�YHFHV�FRQWUDGLFWRULRV��SHUR�TXH�DO�ΘQDO�
deben coexistir. En esta situación se requiere más pon-
deración que subsunción, que transforme las promesas 
constitucionales en realidades constitucionales�

)LQDOPHQWH�� OD�6&3�����������UHPDUFDQGR�OD� ODERU�SUHSRQGHUDQGR�
GH�ORV�MXHFHV�HQ�OD�FRQVWUXFFLµQ�GHO�(VWDGR�FRQVWLWXFLRQDO��SOXULQDFLRQDO�
H�LQWHUFXOWXUDO��HVWDEOHFLµ�
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�ً��OD�YHULFDFLµQ�GH�ODV�WHRU¯DV�\�FRQFHSWRV�GHO�QHRFRQV�
WLWXFLRQDOLVPR��HO�(VWDGR�&RQVWLWXFLRQDO�R�HO� FRQVWLWX�
FLRQDOLVPRف�IXHUWHق��HQ�VX�FRQFHSFLµQ�FRPR�XQD�QXHYD�
WHRU¯D�JHQHUDO�GHO�GHUHFKR��KDFH�TXH�VHD�SRVLEOH�DUPDU�
TXH�OD�&RQVWLWXFLµQ��OOHYD�LPSO¯FLWR�HQ�WRGR�VX�WH[WRف�OD�
FDUDFWHU¯VWLFD� GH�(VWDGR�&RQVWLWXFLRQDOق�� SHUR� DGHP£V��
�8QLGDGف��WUDVSDVDGR�SRU�ODق3OXULQDFLRQDO�H�LQWHUFXOWXUDOف
GH�(VWDGR�R�(VWDGR�XQLWDULRق�

'H�DK¯�TXH�OD�&RQVWLWXFLµQ�GH������LQLFLD�XQ�FRQVWLWXFLRQDOLVPR�VLQ�
SUHFHGHQWHV�HQ�VX�KLVWRULD��TXH�HV�SUHFLVR�FRPSUHQGHU�SDUD�FRQVWUXLU��KLODU�
XQD�QXHYD�WHRU¯D�MXU¯GLFD�GHO�GHUHFKR�EROLYLDQR��HQ�XQD�VHFXHQFLD�OµJLFD�
TXH�YD�GHVGH�OD�FRPSUHQVLµQ�GH�HVWH�QXHYR�GHUHFKR�KDVWD�ORV�FULWHULRV�SDUD�
VX�DSOLFDFLµQ�MXGLFLDO��(VWR�GHELGR�DO�QXHYR�PRGHOR�GH�(VWDGR�¯QVLWR�HQ�
HO�WH[WR�FRQVWLWXFLRQDO�

/D�WUDQVIRUPDFLµQ�GH�HVWH�FRQVWLWXFLRQDOLVPR��KDVWD�WRPDU�OD�IRUPD�
GH�SOXULQDFLRQDO�H� LQWHUFXOWXUDO�HQ�HVWH�QXHYR�SDUDGLJPD�GH�(VWDGR��VL�
ELHQ� HVW£� HQ� OD�&RQVWLWXFLµQ�� HPSHUR�deberá construirse, con un rol 
preponderante de los jueces a través de su labor decisoria cotidiana�

8QD�PLUDGD�D�OD�WUDQVIRUPDFLµQ�GHO�FRQVWLWXFLRQDOLVPR�EROLYLDQR�HQ�
VX�KLVWRULD��HVWR�HV��ORV�KLWRV�\�FDUDFWHU¯VWLFDV�GH�ORV�PRGHORV�GH�(VWDGR�GH�
GHUHFKR�LPSHUDQWHV�HQ�FDGD�SHU¯RGR��GHPXHVWUDQ�OD�WUDQVJXUDFLµQ�GHO�
�FRQVWLWXFLRQDOLVPR�SOXULQDFLRQDOف��DOقFRQVWLWXFLRQDOLVPR�PRQRFXOWXUDOف
H�LQWHUFXOWXUDOق��HVWH�¼OWLPR��WUDVSDVDGR�SRU�OD8ف�QLGDG�GHO�(VWDGR�\�GH�OD�
&RQVWLWXFLµQق���5HVDOWDGR�FRUUHVSRQGH�DO�WH[WR�RULJLQDO�

2WUD�GH�ODV�VHQWHQFLDV�TXH�LQWHUSHOD�OD�WUDGLFLRQDO�PDQHUD�GH�UHVROYHU�
ORV�FRQLFWRV�GH�ORV�MXHFHV�\�WULEXQDOHV�RUGLQDULRV��HV�OD�6&3�����������HQ�
OD�TXH�VH�UD]RQµ�VREUH�OD�HFDFLD�P£[LPD�GH�ORV�GHUHFKRV�TXH�VXSRQH�OD�
VXSHUDFLµQ�GH�XQD�FRQFHSFLµQ�LXVSRVLWLYLVWD�\�IRUPDOLVWD�GHO�VLVWHPD�MXU¯GLFR��

�ً��OD�SUHPLVD�HQ�YLUWXG�GH�OD�FXDO�VH�GHEH�DVHJXUDU�OD�
HFDFLD�P£[LPD� GH� ORV� GHUHFKRV� IXQGDPHQWDOHV�� H[LJH�
HQ�W«UPLQRV�GH�WHRU¯D�GHO�GHUHFKR��OD�VXSHUDFLµQ�GH�XQD�
FRQFHSFLµQ�LXVSRVLWLYLVWD�\�IRUPDOLVWD�GHO�VLVWHPD�MXU¯GLFR��
H�LPSOLFD�OD�DGRSFLµQ�GH�SRVWXODGRV�MXU¯GLFRV�HQPDUFDGRV�
HQ� F£QRQHV� FRQVWLWXFLRQDOHV�QR� VRODPHQWH�GHVWLQDGRV� D�
OLPLWDU�HO�SRGHU��VLQR�IXQGDPHQWDOPHQWH�GLUHFFLRQDGRV�D�
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FRQVDJUDU�\�FRQVROLGDU�OD�YLJHQFLD�PDWHULDO�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�
� (Q�HVH�VHQWLGR��HO�SULQFLSLR�GH�DSOLFDFLµQ�GLUHFWD�\�
HFD]�GH� ORV�GHUHFKRV� IXQGDPHQWDOHV� VH�FRQYLHUWH�HQ�XQ�
SRVWXODGRU�SDUD�FRQVROLGDU�HO�YDORU�QRUPDWLYR�GH�OD�&RQV�
WLWXFLµQ�� TXH� VH�PDWHULDOL]D� HQ� HO� URO� GH� ODV� DXWRULGDGHV�
MXULVGLFFLRQDOHV�HQ�VX�ODERU�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�
� �ً��HO�SULQFLSLR�GH�DSOLFDFL´Q�GLUHFWD�\�HΘFD]�GH�
los derechos fundamentales, constituye un postulado 
que consolida el valor normativo de la Constitución��SRU�
HO�FXDO��ORV�GHUHFKRV�IXQGDPHQWDOHV�WLHQHQ�XQD�HIHFWLYLGDG�
SOHQD�P£V�DOO£�GH�XQ�UHFRQRFLPLHQWR�OHJLVODWLYR�R�GH�IRUPD�
OLVPRV�H[WUHPRV�TXH�SXHGDQ�REVWDFXOL]DU�VX�SOHQD�YLJHQFLD��
DVSHFWR�TXH�FDUDFWHUL]D�ODف�¼OWLPD�JHQHUDFLµQ�GHO�FRQVWLWX�
FLRQDOLVPRق��HQ�HO�FXDO��el fenómeno de constitucionali-
zación del ordenamiento jurídico se consagra y alcanza 
su esplendor a través del principio de aplicación directa 
de los derechos fundamentales, el cual se materializa a 
través del nuevo rol de las autoridades jurisdiccionales en 
su labor de interpretación constitucional acompañada de 
una coherente teoría de argumentación jurídica��UHVDOWDGR�
FRUUHVSRQGHQ�DO�WH[WR�RULJLQDO��

%DMR�HVWH�QXHYR�HQIRTXH��WLHQH�IXQGDPHQWDO�WUDVFHQGHQFLD�HO�SULQFLSLR�
GH�UD]RQDELOLGDG�GH�ODV�GHFLVLRQHV�MXULVGLFFLRQDOHV�TXH�VH�FRQVWLWX\H�HQ�
HO�SUHVXSXHVWR�IXQGDPHQWDO�SDUD�HO�HMHUFLFLR�GH�OD�IXQFLµQ�MXGLFLDO�FRQ�OD�
PLVLµQ�HVSHF¯FD�GH�DVHJXUDU�OD�HFDFLD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

�ً��el valor normativo de la Constitución axiomática, 
FRPR�HV�HO�FDVR�GHO�WH[WR�DSUREDGR�HQ�������asegura la 
DSOLFDFL´Q�GLUHFWD�\�HΘFD]�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
a través de la labor interpretativa o hermenéutica de 
las autoridades jurisdiccionales, cuyas decisiones deben 
enmarcarse en los valores justicia e igualdad, como pos-
tulados esenciales del principio de razonabilidad de las 
decisiones, el que a su vez, irradiará el contenido esencial 
de los derechos fundamentales y consolidará la vigencia 
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plena del Estado constitucional de derecho��5HVDOWDGR�\�
VXEUD\DGR�FRUUHVSRQGHQ�DO�WH[WR�RULJLQDO�

/XHJR�D³DGH�TXH

�ً��los valores de justicia e igualdad constituyen el es-
tándar axiomático y presupuesto para el ejercicio de los 
UROHV�MXULVGLFFLRQDOHV�FRQ�OD�PLVL´Q�HVSHF®ΘFD�GH�DVHJXUDU�
OD�HΘFDFLD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
� (VWRV� HVW£QGDUHV� D[LRP£WLFRV�� HQ� HO� RUGHQ� FRQVWL�
WXFLRQDO�LPSHUDQWH�HQ�HO�(VWDGR�SOXULQDFLRQDO�GH�%ROLYLD��
WLHQHQ� J«QHVLV� GLUHFWD� HQ� HO� YDORU� VXSUHPR�GHO�(VWDGR��
TXH�HV�HOف�YLYLU�ELHQق��YDORU�LQVHUWR�HQ�HO�SUH£PEXOR�GH�OD�
1RUPD�)XQGDPHQWDO��D�SDUWLU�GHO�FXDO�GHEHQ�VHU�HQWHQGLGRV�
ORV�YDORUHV�«WLFR�PRUDOHV�GH�OD�VRFLHGDG�SOXUDO��SODVPDGRV�
HQ�ORV�GRV�SDU£JUDIRV�GHO�$UW����GH�OD�&3(��En ese orden, 
estos parámetros axiomáticos, es decir, el valor justicia e 
igualdad que son consustanciales al valor vivir bien, for-
man parte del contenido esencial de todos los derechos 
fundamentales, por lo que las autoridades jurisdiccio-
nales en el ejercicio de sus competencias, deben emitir 
decisiones razonables y acordes con estos principios, 
asegurando así una verdadera y real materialización del 
principio de aplicación directa de los derechos funda-
mentales���5HVDOWDGR�FRUUHVSRQGH�DO�WH[WR�RULJLQDO�

)LQDOPHQWH��GHEH�KDFHUVH�PHQFLµQ�D�OD�6&3����������HQ�OD�TXH�GH�
PDQHUD�H[SUHVD�VH�VH³DOµ�TXH�FRQ�HO�Q�GH�QR�DIHFWDU�HO�SULQFLSLR�GH�UD�
]RQDELOLGDG��

�ً�� cualquier interpretación que se haga de la Ley 
Fundamental debe ser siempre extensiva, favorable y de 
acuerdo a los Arts. 13.IV y 256 de la CPE, concordantes 
con el 29 de la Convención Americana sobre Derechos 
Humanos, normas de nuestro bloque de constitucio-
nalidad que hacen al principio de favorabilidad para la 
interpretación de derechos fundamentales y que además, 
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avalan la constitucionalización e irradiación de la Cons-
titución axiomática y dogmático-garantista���5HVDOWDGR�
\�VXEUD\DGR�FRUUHVSRQGHQ�DO�WH[WR�RULJLQDO��

&RQIRUPH�VH�SXHGH�REVHUYDU��OD�MXULVSUXGHQFLD�GHO�7ULEXQDO�&RQVWL�
WXFLRQDO�3OXULQDFLRQDO�KD�LGR�GHOLQHDQGR�ORV�FULWHULRV�GH�LQWHUSUHWDFLµQ�
GH�ORV�GHUHFKRV�KXPDQRV��SDUD�PDWHULDOL]DU�ORV�SRVWXODGRV�SUHYLVWRV�HQ�
OD�&RQVWLWXFLµQ�SRO¯WLFD�GHO�(VWDGR��OR�TXH�VXSRQH�XQD�UXSWXUD�FRQ�OD�
DUJXPHQWDFLµQ�MXU¯GLFD�WUDGLFLRQDO�\�OD�H[LJHQFLD�GH�XQ�MXH]�TXH�UD]RQH�
\�DQDOLFH�HO�FDVR�D�SDUWLU�GH�ORV�SULQFLSLRV��GHUHFKRV�\�JDUDQW¯DV�FRQVWL�
WXFLRQDOHV�

C.   La posibilidad de impugnar resoluciones judiciales 
  a través de las acciones de libertad y amparo 
  constitucional: El amparo contra resoluciones 
  judiciales y la cosa juzgada 

6H�KD�GLVFXWLGR�HQ�OD�GRFWULQD�OD�SRVLELOLGDG�GH�FXHVWLRQDU�ODV�UHVR�
OXFLRQHV�MXGLFLDOHV�D�WUDY«V�GHO�K£EHDV�FRUSXV�\�HO�DPSDUR�FRQVWLWXFLRQDO��
6LQ� HPEDUJR�� HQ� HO� FDVR� EROLYLDQR�� OD� MXULVSUXGHQFLD� FRQVWLWXFLRQDO��
GHVGH�HO�LQLFLR��DEULµ�OD�SRVLELOLGDG�GH�TXH�D�WUDY«V�GH�DPEDV�DFFLRQHV�VH�
SXHGDQ�LPSXJQDU�ODV�UHVROXFLRQHV�SURQXQFLDGDV�SRU�MXHFHV�\�WULEXQDOHV�
GH� OD�GLIHUHQWHV� MXULVGLFFLRQHV� FXDQGR� ODV�PLVPDV� VHDQ�SUHVXQWDPHQWH�
OHVLYDV�D�GHUHFKRV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV��H�LQFOXVLYH��VH�LQJUHVµ�DO�
DQ£OLVLV�GH�IRQGR�FXDQGR�GLFKDV�UHVROXFLRQHV�WHQ¯DQ�OD�FDOLGDG�GH�FRVD�
MX]JDGD�DSDUHQWH�

1.  La acción de libertad

'H�DFXHUGR�D�ODV�FDUDFWHU¯VWLFDV�OD�DFFLµQ�GH�OLEHUWDG��HVWD�VH�FRQVWLWX\H�
HQ�XQD�JDUDQW¯D�MXULVGLFFLRQDO�SDUD�OD�SURWHFFLµQ�LQPHGLDWD�GHO�GHUHFKR�D�
OD�OLEHUWDG�¯VLFD�R�SHUVRQDO�\�RWURV�GHUHFKRV�FRQH[RV��TXH�HVW£�UHJLGD�SRU�
ORV�SULQFLSLRV�GH�LQIRUPDOLVPR��LQPHGLDFLµQ��VXPDULHGDG�\�JHQHUDOLGDG��
¼OWLPD�FDUDFWHU¯VWLFD�TXH�LPSOLFD�TXH�QLQJXQD�DXWRULGDG��IXQFLRQDULR�R�
SHUVRQD�SDUWLFXODU��SXHGH�HVWDU�H[HQWR�GHO�FRQWURO�WXWHODU�GH�FRQVWLWX�
FLRQDOLGDG��HV�GHFLU��TXH�OD�DFFLµQ�GH�OLEHUWDG�SXHGH�VHU�SUHVHQWDGD�FRQWUD�
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FXDOTXLHU�SHUVRQD��DXWRULGDG�R�IXQFLRQDULR�TXH�KXELHUH�FRPHWLGR�HO�DFWR�
LOHJDO�OHVLYR�D�ORV�GHUHFKRV�TXH�VH�HQFXHQWUDQ�GHQWUR�GHO�£PELWR�GH�SUR�
WHFFLµQ�GH�OD�DFFLµQ�GH�OLEHUWDG�

)UHQWH�D�ODV�SRVLFLRQHV�H[LVWHQWHV�D�QLYHO�GH�OD�MXULVSUXGHQFLD�FRPSDUDGD��
HQ�VHQWLGR�TXH�HO�K£EHDV�FRUSXV�QR�SURFHGH�FRQWUD�UHVROXFLRQHV�MXGLFLDOHV���
FRQ�HO�IXQGDPHQWR�TXH�QR�SXHGH�VXVWLWXLU�D�ORV�MXHFHV�SURSLRV�GH�OD�FDXVD�
HQ�ODV�GHFLVLRQHV�TXH�OH�LQFXPEHQ��HQ�HO�FDVR�EROLYLDQR�OD�MXULVSUXGHQFLD�
DVXPLµ�TXH�OD�DFFLµQ�GH�OLEHUWDG�V¯�SURFHGH�FRQWUD�UHVROXFLRQHV�MXGLFLD�
OHV��VLQ�HPEDUJR��VX�SURFHGHQFLD�HVW£�FRQGLFLRQDGD�DO�FXPSOLPLHQWR�GH�
GHWHUPLQDGRV�UHTXLVLWRV�TXH�WDPEL«Q�KDQ�VLGR�GHVDUUROODGRV�SRU�OD�MXULV�
SUXGHQFLD�FRQVWLWXFLRQDO�

D�� 4XH�VH�KXELHUDQ�DJRWDGR�ORV�PHGLRV�GH�LPSXJQDFLµQ�LQWUDSURFHVDOHV��HV�
GHFLU��TXH�OD�UHVROXFLµQ�FXHVWLRQDGD�KD\D�VLGR�SUHYLDPHQWH�LPSXJQDGD�
D�WUDY«V�GH�ORV�UHFXUVRV�H[LVWHQWHV�DO�LQWHULRU�GHO�SURFHVR�MXGLFLDO�HQ�
FXHVWLµQ��(VWH�FULWHULR��GHQRPLQDGR�VXEVLGLDULHGDG�H[FHSFLRQDO�GH�OD�
DFFLµQ�GH�OLEHUWDG��IXH�HVWDEOHFLGR�HQ�OD�6&����������5��HQ�OD�TXH�VH�
VH³DOµ�TXH�HQ�ORV�VXSXHVWRV�HQ�ORV�TXH�H[LVWDQ�PHGLRV�LGµQHRV�SDUD�
UHSDUDU��GH�PDQHUD�XUJHQWH��SURQWD�\�HFD]�GHO�GHUHFKR�D�OD�OLEHUWDG�
¯VLFD�LOHJDOPHQWH�UHVWULQJLGR��ORV�PLVPRV�GHEHQ�VHU�XWLOL]DGRV�DQWHV�
GH�DFXGLU�D�OD�MXVWLFLD�FRQVWLWXFLRQDO�D�WUDY«V�GH�OD�DFFLµQ�GH�OLEHUWDG��

'LFKD�O¯QHD�MXULVSUXGHQFLDO�WLHQH�VXV�H[FHSFLRQHV��SXHV�OD�SUHVHQWDFLµQ�
GLUHFWD�GH�OD�DFFLµQ�GH�OLEHUWDG�HV�SRVLEOH�FXDQGR�ORV�PHGLRV�LQWUDSURFHVDOHV�
H[LVWHQWHV�QR�VHDQ�LGµQHRV��U£SLGRV�\�HIHFWLYRV�SDUD�OD�WXWHOD�GHO�GHUHFKR�D�
OD�OLEHUWDG�¯VLFD�R�SHUVRQDO��R�FXDQGR�H[LVWH�QHJOLJHQFLD�R�GLODFLµQ�HYLGHQWH�
SDUD�UHVROYHU�OD�VLWXDFLµQ�MXU¯GLFD�GHO�LPSXWDGR�HQ�ORV�SURFHVRV�SHQDOHV�R�
DPHQD]D�R�YXOQHUDFLµQ�DO�GHUHFKR�D�OD�YLGD��R�FXDQGR�VH�WUDWD�GH�QL³RV��
QL³DV��DGROHVFHQWHV�LQLPSXWDEOHV�\�DGXOWRV�PD\RUHV��

E�� &XDQGR�VH�LPSXJQHQ�OHVLRQHV�D�OD�JDUDQW¯D�GHO�GHELGR�SURFHVR�HQ�VXV�
GLIHUHQWHV�HOHPHQWRV��SRU�HMHPSOR�OD�IDOWD�GH�IXQGDPHQWDFLµQ�GH�ODV�
UHVROXFLRQHV�R�OD�YXOQHUDFLµQ�GHO�GHUHFKR�D�OD�GHIHQVD�SRU�FHOHEUDFLµQ�
GH�DXGLHQFLD�VLQ�OD�SUHVHQFLD�GHO�DERJDGR�GHIHQVRU��HWF���OD�MXULVSUXGHQ�
FLD�HVWDEOHFLµ�GRV�FRQGLFLRQHV�SDUD�VX�DQ£OLVLV�Y¯D�DFFLµQ�GH�OLEHUWDG�

�ܖ 3RVLFLµQ�TXH�IXH�DVXPLGD��SRU�HMHPSOR��HQ�$UJHQWLQD�
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���� 4XH�HO�DFWR�R�UHVROXFLµQ�FRQVLGHUDGD�LOHJDO�GHEH�VHU�OD�FDXVD�
GLUHFWD�SDUD�OD�SULYDFLµQ�GH�OLEHUWDG��

���� 4XH�HO�DFFLRQDQWH�VH�HQFXHQWUH�HQ�DEVROXWR�HVWDGR�GH�LQGH�
IHQVLµQ��

� � $PERV� FULWHULRV� IXHURQ� GHVDUUROODGRV� HQ� OD� 6&� ����������5� \�
VLVWHPDWL]DGRV�HQ�OD�6&����������5��¼OWLPD�VHQWHQFLD�TXH�VRVWXYR�

�ً��D�SDUWLU�GH�OD�GRFWULQD�FRQVWLWXFLRQDO�VHQWDGD�HQ�OD�
6&�����������5��GH���GH�GLFLHPEUH��SDUD�TXH�OD�JDUDQW¯D�
GH�OD�OLEHUWDG�SHUVRQDO�R�GH�ORFRPRFLµQ�SXHGD�HMHUFHUVH�
PHGLDQWH�HO�UHFXUVR�GH�K£EHDV�FRUSXV�FXDQGR�VH�GHQXQFLD�
SURFHVDPLHQWR� LOHJDO� R� LQGHELGR� GHEHQ� SUHVHQWDUVH�� HQ�
IRUPD�FRQFXUUHQWH��ORV�VLJXLHQWHV�SUHVXSXHVWRV��D��HO�DFWR�
OHVLYR��HQWHQGLGR�FRPR�ORV�DFWRV� LOHJDOHV�� ODV�RPLVLRQHV�
LQGHELGDV�R�ODV�DPHQD]DV�GH�OD�DXWRULGDG�S¼EOLFD��GHQXQ�
FLDGRV��GHEHQ�HVWDU�YLQFXODGRV�FRQ�OD�OLEHUWDG�SRU�RSHUDU�
FRPR� FDXVD� GLUHFWD� SDUD� VX� UHVWULFFLµQ� R� VXSUHVLµQ�� E��
GHEH�H[LVWLU�DEVROXWR�HVWDGR�GH�LQGHIHQVLµQ��HV�GHFLU��TXH�
HO�UHFXUUHQWH�QR�WXYR�OD�RSRUWXQLGDG�GH�LPSXJQDU�ORV�VX�
SXHVWRV�DFWRV�OHVLYRV�GHQWUR�GHO�SURFHVR�\�TXH�UHFL«Q�WXYR�
FRQRFLPLHQWR�GHO�PLVPR�DO�PRPHQWR�GH�OD�SHUVHFXFLµQ�R�
OD�SULYDFLµQ�GH�OD�OLEHUWDG��

$KRUD�ELHQ��FXDQGR�ODV�OHVLRQHV�DO�GHELGR�SURFHVR�HPHUMDQ�GH�OD�LP�
SRVLFLµQ�GH�PHGLGDV�FDXWHODUHV�GH�FDU£FWHU�SHUVRQDO��GHQWUR�GH�SURFHVRV�
SHQDOHV��OD�MXULVSUXGHQFLD�FRQWHQLGD�HQ�OD�6&3����������KD�HVWDEOHFLGR�
TXH�VH�H[LJH�HO�HVWDGR�GH�LQGHIHQVLµQ��VLHQGR�VXFLHQWH��SRU�WDQWR��OD�YLQ�
FXODFLµQ�GLUHFWD�GHO�DFWR�R�UHVROXFLµQ�LOHJDO�FRQ�HO�GHUHFKR�D�OD�OLEHUWDG�
¯VLFD�R�SHUVRQDO�\��FODUR�HVW£�HO�DJRWDPLHQWR�GH�ORV�PHGLRV�GH�LPSXJQDFLµQ�
LQWUDSURFHVDOHV�

(Q� ORV� VXSXHVWRV� DQWHV� DQRWDGRV�� HO�7ULEXQDO� HIHFW¼D� XQD� UHYLVLµQ�
GH�ORV�DFWRV�\�UHVROXFLRQHV�LPSXJQDGDV�D�WUDY«V�GH�OD�DFFLµQ�GH�OLEHUWDG��
KDFLHQGR�HO�DQ£OLVLV�VREUH� OD�EDVH�GHO�SULQFLSLR�GH�UD]RQDELOLGDG��FRPR�
TXHGµ�VH³DODGR�DQWHULRUPHQWH�\��HQ�HVH�PDUFR��WDPEL«Q�SXHGH��FRQ�FDU£FWHU�
H[FHSFLRQDO��DQDOL]DU�OD�YDORUDFLµQ�GH�OD�SUXHED�HIHFWXDGD�SRU�ORV�MXHFHV�\�
WULEXQDOHV�RUGLQDULRV��DV¯�FRPR�OD�LQWHUSUHWDFLµQ�GH�OD�OHJDOLGDG�RUGLQDULD�
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2.  La acción de amparo constitucional

/D�DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO�WDPEL«Q�SUHVHQWD�ODV�FDUDFWHU¯V�
WLFDV�GH�VXPDULHGDG��LQPHGLDWH]�HQ�OD�SURWHFFLµQ�\�JHQHUDOLGDG�\��SRU�OR�
PLVPR��D�SDUWLU�GH�OD�LQWHUSUHWDFLµQ�TXH�GHVGH�HO�LQLFLR�DVXPLµ�HO�7ULEXQDO�
&RQVWLWXFLRQDO�� WDPEL«Q�SURFHGH� FRQWUD� UHVROXFLRQHV� MXGLFLDOHV� EDMR� OD�
FRQGLFLµQ�GH�TXH�VH�KXELHUHQ�DJRWDGR�WRGRV�ORV�PHGLRV�GH�LPSXJQDFLµQ�
LQWUDSURFHVDOHV�H[LVWHQWHV��SXHV�HVWD�DFFLµQ�WLHQH�FRPR�FDUDFWHU¯VWLFD�OD�GH�
VHU�VXEVLGLDULD��HV�GHFLU��TXH�VROR�SURFHGH�FXDQGR�VH�XWLOL]DURQ�ORV�PHGLRV�
GH�LPSXJQDFLµQ�SUHYLVWR�HQ�HO�RUGHQDPLHQWR�MXU¯GLFR��VDOYR�VLWXDFLRQHV�TXH�
KDQ�VLGR�GHVDUUROODGDV�SRU�OD�MXULVSUXGHQFLD��TXH�HQ�HO�£PELWR�GH�SURFHVRV�
MXGLFLDOHV�VH�UHGXFH�D�OD�H[LVWHQFLD�GH�XQ�GD³R�LQPLQHQWH�H�LUUHSDUDEOH�TXH�
QR�SRGU¯D�VHU�VXEVDQDGR�GH�PDQHUD�LQPHGLDWD�SRU�ORV�UHFXUVRV�H[LVWHQWHV��
DV¯�FRPR�ORV�VXSXHVWRV�GH�LQGHIHQVLµQ�DEVROXWD��HQ�ORV�TXH�QR�UHVXOWDU¯D�
FRKHUHQWH�H[LJLUOH�DO�DFFLRQDQWH�TXH�DJRWH�OD�Y¯D�SURFHVDO�H[LVWHQWH�HQ�OD�
MXULVGLFFLµQ�RUGLQDULD�

(QWRQFHV��VH�FRQFOX\H�TXH�OD�DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO�HV�HO�
PHGLR�LGµQHR�SDUD�LPSXJQDU�ODV�UHVROXFLRQHV�MXGLFLDOHV��VLHPSUH�TXH�VH�
KXELHUHQ�DJRWDGR� ORV�PHGLRV�GH� LPSXJQDFLµQ�\�� HQ�HVH� VHQWLGR�� FREUD�
HVSHFLDO�UHOHYDQFLD�HO�WUDWDPLHQWR�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�3OXUL�
QDFLRQDO�OH�KD�GDGR�D�OD�FRVD�MX]JDGD�FRQVWLWXFLRQDO��TXH�LQYDULDEOHPHQWH�
KD�VRVWHQLGR�TXH�QR�HV�SRVLEOH�LQYRFDU�XQD�VXSXHVWD�FRVD�MX]JDGD��SDUD�
GHQHJDU�OD�WXWHOD���SXHV�FXDQGR�HQ�XQ�SURFHVR�MXGLFLDO�VH�DIHFWD�HO�FRQ�
WHQLGR�HVHQFLDO�GH�XQ�GHUHFKR�IXQGDPHQWDO�R�JDUDQW¯D�FRQVWLWXFLRQDOف�VH�
DEUH�LQH[FXVDEOHPHQWH�HO�£PELWR�GH�SURWHFFLµQ�TXH�EULQGD�HO�RUGHQ�FRQV�
WLWXFLRQDO�D�WUDY«V�GHO�DPSDUR�FRQVWLWXFLRQDOق��66&&��������5���������
5���������5�\��������5������������5��HQWUH�PXFKDV�RWUDV��(Q�VLPLODU�
VHQWLGR��OD�6&����������VH³DOµ�TXHف�QR�HV�SRVLEOH�VRVWHQHU�TXH�XQ�IDOOR�
R�UHVROXFLµQ�DOFDQ]D�OD�FDOLGDG�GH�FRVD�MX]JDGD��VL�VH�OD�HPLWLµ�YXOQHUDQGR�
GHUHFKRV�IXQGDPHQWDOHV�R�JDUDQW¯DV�FRQVWLWXFLRQDOHV��FDVR�HQ�HO�FXDO��VH�
YHULFD�¼QLFDPHQWH�XQDف�FRVD�MX]JDGD�DSDUHQWHق�

6LPLODU�UD]RQDPLHQWR�VH�HQFXHQWUD�HQ�OD�6&�����������5��HQ�OD�TXH�
VH�HVWDEOHFLHURQ�ORV�UHTXLVLWRV�GH�IRUPDFLµQ�HVHQFLDOHV�GH�ODV�VHQWHQFLDV�
\��DQWH�VX�LQFXPSOLPLHQWR�OD�SRVLELOLGDG�GH�DFXGLU�D�OD�Y¯D�FRQVWLWXFLRQDO�
SDUD�HMHUFHU�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��$V¯��OD�LQGLFDGD�VHQWHQFLD�
VH³DOµ�
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7RGD� VHQWHQFLD�� SDUD� VRPHWHU� D� ORV� MXVWLFLDEOHV� \� WHQHU�
YLJHQFLD�MXU¯GLFD�HQ�XQD�VRFLHGDG�SRO¯WLFD�\�MXU¯GLFDPHQWH�
RUJDQL]DGD�� GHEH� FXPSOLU� FRQ� UHTXLVLWRV� GH� IRUPDFLµQ�
HVHQFLDOHV�TXH�OH�GDU£Q�YDOLGH]�OHJDO�\�TXH�OD�KDU£Q�LQPR�
GLFDEOH�H�LQFXHVWLRQDEOH��GDQGR�DV¯�VHJXULGDG�MXU¯GLFD�D�
ODV�SDUWHV�HQ�OLWLJLR�\�FRQVROLGDQGR�OD�SD]�VRFLDO�

�ً�

$O� UHVSHFWR�� HO� SULPHU� UHTXLVLWR� GH� IRUPDFLµQ� GH� XQD�
VHQWHQFLD��VH�UHHUH�D�OD�REOLJDFLµQ�GHO�MXH]�GH�YHULFDU�HO�
UHVSHWR�DO�GHELGR�SURFHVR�\�JDUDQWL]DU�PHGLDQWH�FULWHULRV�
GH� LQWHUSUHWDFLµQ� GH� OD� OHJDOLGDG� RUGLQDULD� HO� UHVSHWR� D�
SULQFLSLRV�\�JDUDQW¯DV�GH�UDQJR�FRQVWLWXFLRQDO��SRU�WDQWR��
ODV�VHQWHQFLDV�TXH�FXPSODQ�FRQ�HVWRV�SUHVXSXHVWRV�VHU£Q�
Y£OLGDV�SOHQDPHQWH�\�HQ�FRQVHFXHQFLD��DGTXLULU£Q�OD�FD�
OLGDG�GH�FRVD�MX]JDGD�PDWHULDO��DSWLWXG�TXH�KDFH�TXH�XQD�
GHFLVLµQ�VHD�LQFXHVWLRQDEOH�H�LQPRGLFDEOH�
� (Q�HVH�FRQWH[WR��OD�FRVD�MX]JDGD�HV�OD�DSWLWXG�OHJDO�
TXH�DGTXLHUH�XQD�GHFLVLµQ�MXULVGLFFLRQDO�TXH�KDFH�TXH�HVWD�
VHD�LQPXWDEOH�HQ�HO�WLHPSR�H�LPSLGH�VX�UHYLVLµQ�SRVWH�
ULRU��KDFLHQGR�LPSURFHGHQWH�FXDOTXLHU�UHFXUVR�RUGLQDULR�
R�H[WUDRUGLQDULR�
� 3RU�OR�VH³DODGR��VH�HVWDEOHFH�TXH�ODV�VHQWHQFLDV�TXH�
FXPSOHQ�ORV�UHTXLVLWRV�GH�IRUPDFLµQ�VH³DODGRV��UHVSHWR�D�
GHUHFKRV�IXQGDPHQWDOHV���DGTXLHUHQ�YDOLGH]�MXU¯GLFD�\�VH�
HQFXHQWUDQ�LQYHVWLGDV�GH�OD�DXWRULGDG�GH�OD�FRVD�MX]JDGD��
VLWXDFLµQ�HQ�OD�FXDO�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��HQ�
UHVJXDUGR�GH�OD�VHJXULGDG�MXU¯GLFD�HV�DEVROXWDPHQWH�LP�
SURFHGHQWH��(Q�FRQWUDULR�VHQVX��OD�VHQWHQFLD�TXH�QR�FXPSOD�
FRQ�XQR�GH�ORV�UHTXLVLWRV�GH�IRUPDFLµQ�UHIHUHQWHV�DO�UHVSHWR�
GH�GHUHFKRV�IXQGDPHQWDOHV��KDFH�SURFHGHQWH�HO�FRQWURO�GH�
FRQVWLWXFLRQDOLGDG��\D�TXH�HQ�HVWH�FDVR��HVWD�GHFLVLµQ�VROR�
UHYLVWH�XQD�FDOLGDG�GH�FRVD�MX]JDGD�DSDUHQWH�
� 3RU�OR�DUPDGR�VH�FROLJH�TXH�OD�VHQWHQFLD�TXH�QR�
FXPSOH� FRQ� ORV� UHTXLVLWRV� GH� IRUPDFLµQ� GHVFULWRV�� HV�
QXOD��QXOLGDG�TXH�HQFXHQWUD�VXVWHQWR�HQ�ORV�SULQFLSLRV�
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FRQVWLWXFLRQDOHV�GH�VHJXULGDG��VXSUHPDF¯D�FRQVWLWXFLRQDO�\�
MHUDUTX¯D�QRUPDWLYD��\D�TXH�WRGR�DFWR�LQD�FRQVWLWXFLRQDO�
FRQWUDULR�D�HVWD�QRUPD�VXSUHPD��HV�QXOR�H�LQH[LVWHQWH�
� (QWRQFHV��HQ�XQ�(VWDGR�FRQVWLWXFLRQDO��OD�QXOLGDG�
GH�XQ�DFWR�MXULVGLFFLRQDO�GHEH�VHU�GHFODUDGD�H[SUHVDPHQWH�
\�QR�RSHUD�GH�SOHQR�GHUHFKR��SRU�WDQWR��VL�D�WUDY«V�GH�ORV�
PHFDQLVPRV� LQWHUQRV� GH� FXHVWLRQDPLHQWR� D� GHFLVLRQHV�
MXGLFLDOHV�QR�VH�KD�UHVWLWXLGR�HO�GHUHFKR�DO�GHELGR�SURFH�
VR��ORV�DIHFWDGRV�WLHQHQ�OD�IDFXOWDG�GH�DFWLYDU�HO�FRQWURO�
GH�FRQVWLWXFLRQDOLGDG�D�WUDY«V�GHO�DPSDUR�FRQVWLWXFLRQDO�
SDUD�ORJUDU�OD�QXOLGDG�GH�OD�GHFLVLµQ�MXGLFLDO�FRQWUDULD�D�
OD� &RQVWLWXFLµQ� SRU� YXOQHUDU� GHUHFKRV� IXQGDPHQWDOHV�
UHFRQRFLGRV�\�JDUDQWL]DGRV�SRU�HOOD�

D.   Las autorrestricciones establecidas por la 
  jurisprudencia constitucional para el análisis de 
  las resoluciones judiciales

&RPR�VH�KD�FRQFOXLGR�HQ�S£UUDIRV�SUHFHGHQWHV��HO�7ULEXQDO�&RQVWLWX�
FLRQDO�3OXULQDFLRQDO�SXHGH�DQDOL]DU�ODV�UHVROXFLRQHV�SURQXQFLDGDV�GHQWUR�
GH�SURFHVRV�MXGLFLDOHV��SUHYLR�FXPSOLPLHQWR�GH�DOJXQRV�UHTXLVLWRV�SUHYLVWRV�
SDUD�FDGD�DFFLµQ��6LQ�HPEDUJR��HV�HYLGHQWH�TXH�HVWD�ODERU�WDPSRFR�SXHGH�
VHU�LQGLVFULPLQDGD��SXHV�GH�VHUOR��OD�MXVWLFLD�FRQVWLWXFLRQDO�VH�FRQYHUWLU¯D�
HQ�XQD�LQVWDQFLD�FDVDFLRQDO��\�QR�HQ�XQ�WULEXQDO�TXH�HMHUFH�HO�FRQWURO�GH�
FRQVWLWXFLRQDOLGDG��SRU�HOOR��HO�7ULEXQDO�&RQVWLWXFLRQDO�HVWDEOHFLµ�UHVWULF�
FLRQHV�D�OD�IDFXOWDG�GH�UHYLVDU�ODV�UHVROXFLRQHV�MXGLFLDOHV��FRQ�OD�QDOLGDG�
GH�WUD]DU�XQ�O¯PLWH�HQWUH�ODV�DWULEXFLRQHV�SURSLDV�GH�MXHFHV�\�WULEXQDOHV�GH�
OD�MXULVGLFFLµQ�RUGLQDULD�\�OD�MXVWLFLD�FRQVWLWXFLRQDO�

6RQ� WUHV� ODV� DXWRUUHVWULFFLRQHV�P£V� LPSRUWDQWHV� HVWDEOHFLGDV�SRU� OD�
MXULVSUXGHQFLD�FRQVWLWXFLRQDO�

1.  La interpretación de la legalidad ordinaria 

/D�LQWHUSUHWDFLµQ�GH�OD�OHJDOLGDG�RUGLQDULD�HV�DWULEXFLµQ�GH�ORV�MXHFHV�\�
WULEXQDOHV�RUGLQDULRV��HPSHUR��HO�SURSLR�7ULEXQDO�&RQVWLWXFLRQDO�HVWDEOH�
FLµ�TXH�HV�SRVLEOH�HO�DQ£OLVLV�GH�GLFKD�LQWHUSUHWDFLµQ�FXDQGR�VH�KXELHUHQ�
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TXHEUDQWDGR�ORV�SULQFLSLRV��YDORUHV��GHUHFKRV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV��
VXSXHVWRV�HQ�ORV�FXDOHV�HO�DFFLRQDQWH�GHEH�FXPSOLU�ORV�VLJXLHQWH�UHTXLVLWRV��

��ܐ ([SOLTXH�SRU�TX«�OD�ODERU�LQWHUSUHWDWLYD�LPSXJQDGD�UHVXOWD�LQVXFLHQ�
WHPHQWH�PRWLYDGD��DUELWUDULD��LQFRQJUXHQWH��DEVXUGD�R�LOµJLFD�R�FRQ�
HUURU�HYLGHQWH��LGHQWLFDQGR��HQ�VX�FDVR��ODV�UHJODV�GH�LQWHUSUHWDFLµQ�
TXH�IXHURQ�RPLWLGDV�SRU�HO�µUJDQR�MXGLFLDO�R�DGPLQLVWUDWLYR��

ܑ�� 3UHFLVH�ORV�GHUHFKRV�R�JDUDQW¯DV�FRQVWLWXFLRQDOHV�TXH�IXHURQ�OHVLRQDGRV�
SRU�HO�LQW«USUHWH��HVWDEOHFLHQGR�HO�QH[R�GH�FDXVDOLGDG�HQWUH�«VWRV�\�OD�
LQWHUSUHWDFLµQ�LPSXJQDGD��GDGR�TXH�VROR�GH�HVWD�PDQHUD�OD�SUREOH�
P£WLFD�SODQWHDGD�SRU�HO�UHFXUUHQWH��WHQGU£�UHOHYDQFLD�FRQVWLWXFLRQDO��
�66&&�����������5������������5����������5��

/D�FDUJD�DUJXPHQWDWLYD�H[LJLGD�DO�DFFLRQDQWH�HQ�OD�DFFLµQ�GH�DPSDUR�
FRQVWLWXFLRQDO��QR�HV�UHTXHULGD�HQ�OD�DFFLµQ�GH�OLEHUWDG��GDGR�HO�FDU£FWHU�
LQIRUPDO�GH�HVWD�DFFLµQ�TXH�LQFOXVLYH�SHUPLWH�TXH�ORV�MXHFHV�\�WULEXQDOHV�
GH�JDUDQW¯DV��\�HO�SURSLR�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��VXEVDQHQ�
ORV�HUURUHV�GH�GHUHFKR��$V¯�OR�HQWHQGLµ�OD�6&�����������DO�VH³DODU�TXH�

�ً��ORV�SUHVXSXHVWRV�SDUD�OD�UHYLVLµQ�GH�OD�OHJDOLGDG�RUGL�
QDULD�HVWDEOHFLGRV�SRU�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�SDUD�
OD�DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO�QR�SXHGHQ�VHU�H[LJLGRV�
FRPR�SUHVXSXHVWRV�D�VHU�REVHUYDGRV�D�TXLHQ�GHPDQGD�GH�
DFFLµQ�GH� OLEHUWDG�� GDGR�TXH� GLFKD� FDUJD� DUJXPHQWDWLYD�
UHVXOWD�DGYHUVD�D�VX�QDWXUDOH]D��8Q�HQWHQGLPLHQWR�FRQWUDULR��
LPSOLFDU¯D�DGRSWDU�XQD�LQWHUSUHWDFLµQ�UHVWULFWLYD�OLPLWDWLYD�
GH�HVWH�PHFDQLVPR�GH�SURWHFFLµQ�GHVDFRUGH�D�ORV�FULWHULRV�
GH�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�KXPDQRV�\�ORV�PDQGDWRV�
SUHYLVWRV�HQ�ORV�$UWVܙ��\�,,ܕ����9,�ܜ��,,�GH�OD�&3(��

2.  La valoración de la prueba 

$O�LJXDO�TXH�OD�LQWHUSUHWDFLµQ�GH�OD�OHJDOLGDG�RUGLQDULD��OD�YDORUDFLµQ�
GH�OD�SUXHED�HV�XQD�DWULEXFLµQ�SULYDWLYD�GH�ORV�MXHFHV�\�WULEXQDOHV�RUGLQD�
ULRV�\��SRU�HQGH��OD�MXVWLFLD�FRQVWLWXFLRQDO�VH�YH�LPSHGLGD�GH�HIHFWXDU�XQ�
DQ£OLVLV�GH�GLFKD�YDORUDFLµQ��VDOYR�HQ�GRV�VXSXHVWRV�TXH�IXHURQ�VH³DODGRV�
SRU�OD�6&�����������5��FXDQGR�
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�ً�� HQ� GLFKD� YDORUDFLµQ�� D�� H[LVWD� DSDUWDPLHQWR� GH� ORV�
PDUFRV�OHJDOHV�GH�UD]RQDELOLGDG�\�HTXLGDG�SUHYLVLEOHV�SDUD�
GHFLGLU��6&�����������5�\����������5��HQWUH�RWUDV���R�E��
FXDQGR�VH�KD\D�RPLWLGR�DUELWUDULDPHQWH�YDORUDU�OD�SUXHED�
\�VX�OµJLFD�FRQVHFXHQFLD�VHD�OD�OHVLµQ�GH�GHUHFKRV�IXQ�
GDPHQWDOHV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV��6&����������5�
GH����GH�HQHUR���

(Q�DPERV�VXSXHVWRV��HO�DFFLRQDQWH�WDPEL«Q�GHEH�FXPSOLU�FRQ�OD�FDUJD�
DUJXPHQWDWLYD��H[SOLFDQGR�GH�PDQHUD�DGHFXDGD�\�SUHFLVD�ORV�IXQGDPHQWRV�
MXU¯GLFRV�TXH�VXVWHQWHQ�VX�SRVLFLµQ��VH³DODQGR�TX«�SUXHEDV�IXHURQ�YDORUDGDV�
DSDUW£QGRVH�GH�ORV�PDUFRV�OHJDOHV�GH�UD]RQDELOLGDG�\�HTXLGDG�SUHYLVLEOHV�
SDUD�GHFLGLU��R�FX£OHV�QR�IXHURQ�UHFLELGDV��R�KDEL«QGROR�VLGR��QR�IXHURQ�
SURGXFLGDV�R�FRPSXOVDGDV��SHUR�DGHP£V�HV�LPSUHVFLQGLEOH�TXH�VH³DOH�HQ�
TX«�PHGLGD�GLFKD�YDORUDFLµQ�FXHVWLRQDGD�GH�LUUD]RQDEOH�GH�LQHTXLWDWLYD�R�
TXH�QR�OOHJµ�D�SUDFWLFDUVH��QR�REVWDQWH�KDEHU�VLGR�RSRUWXQDPHQWH�VROLFLWDGD��
WLHQH�LQFLGHQFLD�HQ�OD�5HVROXFLµQ�QDO��6&����������5��

3.  Irrelevancia constitucional 

'H�DFXHUGR�FRQ�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�FRQWHQLGD�HQ�OD�6&�
����������5��QR�WRGR�HUURU�GH�SURFHGLPLHQWR�GD�OXJDU�D�OD�FRQFHVLµQ�GH�OD�
WXWHOD�TXH�EULQGD�OD�DFFLµQ�GH�DPSDUR�FRQVWLWXFLRQDO��VLQR�TXH�HV�QHFHVDULR�
TXH�HVH�HUURU�R�GHIHFWR�WHQJD�HQWLGDG�R�UHOHYDQFLD�FRQVWLWXFLRQDO��3DUD�DQD�
OL]DU�OD�UHOHYDQFLD��HO�7ULEXQDO�&RQVWLWXFLRQDO�KD�HVWDEOHFLGR�GHWHUPLQDGRV�
SUHVXSXHVWRV�MXU¯GLFRV�TXH�GHEHQ�FRQFXUULU�SDUD�VX�DQ£OLVLV��D��TXH�HO�HUURU�
R�GHIHFWR�SURFHGLPHQWDO�HQ�TXH�LQFXUUD�HO�MXH]�R�WULEXQDO�SURYRTXH�XQD�
OHVLµQ�HYLGHQWH�DO�GHELGR�SURFHVR�HQ�FXDOTXLHUD�GH�VXV�HOHPHQWRV�FRQVWL�
WXWLYRV��E��TXH�GLFKRV�HUURUHV�R�GHIHFWRV�RFDVLRQHQ�LQGHIHQVLµQ�PDWHULDO�
D�XQD�GH�ODV�SDUWHV��LPSLGL«QGROHV�KDFHU�YDOHU�VXV�SUHWHQVLRQHV�\�F��TXH�
ODV�OHVLRQHV�WHQJDQ�UHOHYDQFLD�FRQVWLWXFLRQDO��HV�GHFLU�TXH�GH�QR�KDEHUVH�
SURGXFLGR�HO�HUURU�R�GHIHFWR��HO�UHVXOWDGR�GHQWUR�GHO�SURFHVR�KXELHUD�VLGR�
GLIHUHQWH���6&3�����������5�

(VWDV�DXWR�UHVWULFFLRQHV��FRQIRUPH�VH�KD�VH³DODGR��WLHQHQ�HO�REMHWLYR�
GH�HVWDEOHFHU� O¯PLWHV�HQWUH�OD� MXULVGLFFLµQ�RUGLQDULD�\� OD� MXVWLFLD�FRQVWL�
WXFLRQDO��SHUR�DGHP£V��HO�¼OWLPR�VXSXHVWR��LUUHOHYDQFLD�FRQVWLWXFLRQDO���
WLHQH�FRPR�QDOLGDG�HYLWDU�TXH�SRU�XQ�HUURU�VLQ�HQWLGDG�FRQVWLWXFLRQDO��VH�
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DQXOHQ�DFWXDFLRQHV�TXH�VL�ELHQ�FRQWLHQHQ�DOJXQD�LUUHJXODULGDG��QR�OHVLRQDQ�
GHUHFKRV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV�

'HEH�FRQVLGHUDUVH�TXH��HQ�YLUWXG�DO�SULQFLSLR�GH�XQLGDG�GH�OD�IXQFLµQ�
MXGLFLDO�SUHYLVWR�HQ�HO�$UWܘ����,�GH�OD�&3(��WRGDV�ODV�MXULVGLFFLRQHV�SUH�
YLVWDV�HQ�OD�&RQVWLWXFLµQ��RUGLQDULD��DJURDPELHQWDO��LQG¯JHQD�RULJLQDULD�
FDPSHVLQD�\�HVSHFLDOL]DGDV��WLHQHQ�FRPR�REMHWLYR�ORJUDU�HO�UHVSHWR�D�ORV�
GHUHFKRV�KXPDQRV�\�OD�VDOYDJXDUGD�GH�OD�&RQVWLWXFLµQ�SRO¯WLFD�GHO�(VWDGR��
(Q�HVH�REMHWLYR�WLHQH�XQ�URO�IXQGDPHQWDO�OD�MXVWLFLD�FRQVWLWXFLRQDO��D�WUDY«V�
GH�ORV�MXHFHV�\�WULEXQDOHV�GH�JDUDQW¯DV�\��IXQGDPHQWDOPHQWH��HO�7ULEXQDO�
&RQVWLWXFLRQDO�3OXULQDFLRQDO��GDGR�TXH�WDQWR�OD�LQWHUSUHWDFLµQ�TXH�UHD�
OLFH�HO�MXH]�\�WULEXQDO�RUGLQDULR�R�DJURDPELHQWDO�H�LQFOXVR�ODV�DXWRULGDGHV�
RULJLQDULDVظ�HQ�HO�£PELWR�GH�VXV�VLVWHPDV�MXU¯GLFRVط�\�ODV�DXWRULGDGHV�GH�
ODV�MXULVGLFFLRQHV�HVSHFLDOL]DGDV��DV¯�FRPR�OD�YDORUDFLµQ�GH�OD�SUXHED�TXH�
HIHFW¼HQ�HQ�VXV�UHVSHFWLYDV�FRPSHWHQFLDV��SRGU£Q�VHU�FRQRFLGDV��UHYLVDGDV�
\�FRUUHJLGDV�SRU�OD�MXVWLFLD�FRQVWLWXFLRQDO��(O�SULQFLSLR�GH�XQLGDG�GH�OD�
IXQFLµQ�MXGLFLDO��SRU�WDQWR��VH�PDWHULDOL]D�FRQ�OD�SRVLELOLGDG�GH�TXH�HO�7UL�
EXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO�HIHFW¼D�OD�UHYLVLµQ�GH�ODV�UHVROXFLRQHV�
MXGLFLDOHV��HVWDEOHFLHQGR�VX�VHQWLGR�FRQIRUPH�D�OD�&RQVWLWXFLµQ�\�ODV�QRUPDV�
GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��XQLGDG�TXH�DGHP£V�VH�JDUDQWL]D�FRQ�HO�
UHFRQRFLPLHQWR�FRQVWLWXFLRQDO�GHO�FDU£FWHU�YLQFXODQWH�GH�ODV�UHVROXFLRQHV�
GHO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO��µUJDQR�TXH�VH�FRQYLHUWH�HQ�HO�
HMH�DUWLFXODGRU�GHO�PRGHOR�GH�MXVWLFLD�SOXUDO�GLVH³DGR�SRU�OD�&RQVWLWXFLµQ�
SRO¯WLFD�GHO�(VWDGR�

III.  El carácter vinculante de la jurisprudencia
  constitucional y el diálogo con los jueces

(O�FDU£FWHU�YLQFXODQWH�GH�ODV�UHVROXFLRQHV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
3OXULQDFLRQDO�VH�HQFXHQWUD�HVWDEOHFLGR�HQ�OD�&RQVWLWXFLµQ�EROLYLDQD��D�GL�
IHUHQFLD�GH�OD�&RQVWLWXFLµQ�DEURJDGD�TXH�QR�GHF¯D�QDGD�VREUH�HO�SDUWLFXODU��
DXQTXH�V¯�OHV�GDED�HVH�FDU£FWHU�OD�OH\�GHO�7ULEXQDO�&RQVWLWXFLRQDO�DEURJDGD��
(VD�IDOWD�GH�UHFRQRFLPLHQWR�FRQVWLWXFLRQDO��RFDVLRQµ�TXH�VH�FXHVWLRQDUD�
HO�FDU£FWHU�YLQFXODQWH�GH�ODV�VHQWHQFLDV�FRQVWLWXFLRQDOHV�\�TXH�OD�&RUWH�
6XSUHPD�GH�-XVWLFLD��HQ�HO�D³R�������SUHVHQWDUD�XQ�SUR\HFWR�GH�OH\�SDUD�
PRGLFDU�HO�DUW¯FXOR�GH�OD�/H\�GHO�7ULEXQDO�&RQVWLWXFLRQDO�DEURJDGD�GRQGH�
VH�HVWDEOHF¯D�HO�FDU£FWHU�YLQFXODQWH�GH�ODV�UHVROXFLRQHV�FRQVWLWXFLRQDOHV�
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�$UW������)HOL]PHQWH��HO�SUR\HFWR�QR�SURVSHUµ�\�P£V�ELHQ��FRQIRUPH�VH�
WLHQH�VH³DODGR��OD�&RQVWLWXFLµQ�EROLYLDQD�YLJHQWH��UHFRQRFH�H[SUHVDPHQWH�
OD�YLQFXODWRULHGDG�GH�ODV�VHQWHQFLDV�FRQVWLWXFLRQDOHV�

6LQ�HPEDUJR��HV�HYLGHQWH�TXH�OD�LQLFLDWLYD�GH�OD�HQWRQFHV�&RUWH�6X�
SUHPD�GH�-XVWLFLD�UHHMµ��HQ�VX�PRPHQWR��HO�PDOHVWDU�TXH�SURYRFDURQ�ODV�
UHVROXFLRQHV�FRQVWLWXFLRQDOHV�TXH�DQXODEDQ�UHVROXFLRQHV�FRQ�FDOLGDG�GH�
FRVD�MX]JDGD��SURYRFDQGR�XQD�YHUGDGHUDف�JXHUUD�GH�FRUWHVق��GH�DK¯�TXH�VHD�
LQGLVSHQVDEOH�TXH��SDUD�HYLWDU�WHQVLRQHV�HQWUH�OD�MXULVGLFFLµQ�RUGLQDULD�\�OD�
FRQVWLWXFLRQDO��H[LVWD�XQ�SHUPDQHQWH�GL£ORJR�HQWUH�DPEDV�MXULVGLFFLRQHV��
WHQLHQGR�SUHVHQWH�TXH��GH�FRQIRUPLGDG�D�OD�&RQVWLWXFLµQ�SRO¯WLFD�GHO�(V�
WDGR��XQR�GH�ORV�SULQFLSLRV�TXH�ULJHQ�OD�IXQFLµQ�MXGLFLDOHV��HV�HO�UHVSHWR�
D�ORV�GHUHFKRV�

(O�FDU£FWHU�YLQFXODQWH�GH�ODV�UHVROXFLRQHV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
LPSOLFD�TXH�ORV�MXHFHV��WULEXQDOHV�\�DXWRULGDGHV��GHEDQ�DSOLFDU�D�FDVRV�FRQ�
VXSXHVWRV�I£FWLFRV�DQ£ORJRV��HO�SUHFHGHQWH�FUHDGR�SRU�HO�7ULEXQDO�&RQV�
WLWXFLRQDO�3OXULQDFLRQDO�DO�UHVROYHU�FRQ�DQWHULRULGDG�XQ�FDVR�VLPLODU��$V¯�
OR�HQWHQGLµ� OD� MXULVSUXGHQFLD� FRQVWLWXFLRQDO� HQ� OD�6&�����������5��DO�
VRVWHQHU�TXH�

�ً�� OD� YLQFXODWRULHGDG� GH� ODV� VHQWHQFLDV� GHO� 7ULEXQDO�
&RQVWLWXFLRQDO��LPSOLFD�TXH�ORV�SRGHUHV�S¼EOLFRV�TXH�VHDQ�
DSOLFDGRUHV�GHO�GHUHFKR��VH�HQFXHQWUDQ�VXMHWRV�D�OD�PDQHUD�
GH�FµPR� ORV�SUHFHSWRV�\�SULQFLSLRV�GH� OD�&RQVWLWXFLµQ��
KDQ� VLGR� LQWHUSUHWDGRV� SRU� HO�7ULEXQDO�&RQVWLWXFLRQDO��
(Q� FRQVHFXHQFLD�� SRU� OD� HFDFLD� YLQFXODQWH� GH� GLFKD�
LQWHUSUHWDFLµQ�� ORV� SRGHUHV� S¼EOLFRV� HVW£Q� REOLJDGRV� D�
VHJXLU�OD�GRFWULQD�FRQVWLWXFLRQDO�TXH�KD�UHVXOWDGR�GH�ODV�
UHVROXFLRQHV�GLFWDGDV�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�
WRGR�WLSR�GH�SURFHVRV�FRQVWLWXFLRQDOHV���ً��OD�YLQFXODFLµQ�
DOFDQ]D�XQD�WUDVFHQGHQFLD�HVSHFLDO��UHVSHFWR�D�ORV�MXHFHV�
\�WULEXQDOHV�GH�OD�MXVWLFLD�RUGLQDULD��TXLHQHV�D�WLHPSR�GH�
UHVROYHU� ODV� FRQWURYHUVLDV� VRPHWLGDV� D� VX� FRQRFLPLHQWR��
GHEHU£Q�WHQHU�HQ�FXHQWD�OD�GRFWULQD�FRQVWLWXFLRQDO��SRU�VHU�
ORV�SULQFLSDOHV�GHVWLQDWDULRV�GH�OD�PLVPD��(Q�HO�FDVR�GH�ODV�
VHQWHQFLDV�FRQVWLWXFLRQDOHV�SURQXQFLDGDV�HQ�ORV�UHFXUVRV�
GH�DPSDUR�FRQVWLWXFLRQDO��VH�DSUHFLD�HQ�UHYLVLµQ�VL�KD\�XQD�
HIHFWLYD�YXOQHUDFLµQ�GH�GHUHFKRV�IXQGDPHQWDOHV��VHQWHQFLDV�
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TXH�SRU�VHU�YLQFXODQWHV��WLHQHQ�HO�YDORU�GH�SUHFHGHQWH�SDUD�
FDVRV�IXWXURV�DQ£ORJRV�

/D�DSOLFDFLµQ�GHO�SUHFHGHQWH��FRQIRUPH�OR�HQWHQGLµ�OD�PLVPD�VHQWHQFLD�
FRQVWLWXFLRQDO��SUHVHUYD� OD�VHJXULGDG�MXU¯GLFD�\� OD�FRKHUHQFLD�GHO�RUGHQ�
MXU¯GLFR��SURWHJH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HYLWDQGR�YDULDFLRQHV�LƎXVWL�
FDGDV�R�FDSULFKRVDV�GH�ORV�FULWHULRV�GH�LQWHUSUHWDFLµQ��SUHFDXWHOD�D�VX�YH]�
HO�SULQFLSLR�GH�LJXDOGDG��LPSLGLHQGR�TXH�FDVRV�LJXDOHV��FRQ�LGHQWLGDG�GH�
ORV�VXSXHVWRV�I£FWLFRV��VHDQ�UHVXHOWRV�GH�PDQHUD�GLVWLQWD��HMHUFH�FRQWURO�GH�
OD�SURSLD�DFWLYLGDG�MXGLFLDO��LPSRQLHQGR�D�ORV�MXHFHV�\�WULEXQDOHV�P¯QLPD�
UDFLRQDOLGDG�\�XQLYHUVDOLGDG��

6LQ�HPEDUJR��OD�YLQFXODWRULHGDG�GHO�SUHFHGHQWH�GH�QLQJXQD�PDQHUD�HV�
DEVROXWD��VLQR�TXH�HV�SRVLEOH�TXH�ORV�MXHFHV�VH�DSDUWHQ�GHO�PLVPR�VLHPSUH�\�
FXDQGR�OR�KDJDQ�HQPDUFDGRV�HQ�HO�SULQFLSLR�GH�UD]RQDELOLGDG�\��SRU�HQGH��
QR�VH�WUDWH�GH�XQD�GHFLVLµQ�DUELWUDULD�

(Q�HVH�VHQWLGR��HV�SRVLEOH�VRVWHQHU�OD�UD]RQDELOLGDG�GH�XQD�GHFLVLµQ�
TXH�VH�DSDUWH�GH�XQ�SUHFHGHQWH��HQ�ORV�VLJXLHQWHV�VXSXHVWRV�

�ܐ 6L�HO�MXH]�R�WULEXQDO�QR�VLJXLµ�HO�SUHFHGHQWH�SRUTXH�QR�H[LVW¯D�DQDORJ¯D�
GH�VXSXHVWRV�I£FWLFRVظ�WRWDO�R�SDUFLDOط�HQ�HO�QXHYR�FDVR��VXSXHVWR�HQ�
HO�FXDO��OD�LQDSOLFDFLµQ�GHO�SUHFHGHQWH�VH�HQFXHQWUD�SOHQDPHQWH�MXV�
WLFDGD��VLQ�HPEDUJR��HQ�HVWRV�VXSXHVWRV��HQWH�D�OD�LQYRFDFLµQ�GHO�
SUHFHGHQWH��HV�QHFHVDULR�TXH�HO�MX]JDGRU�IXQGDPHQWH�VX�GHFLVLµQ�

ܑ� 6L�HO�MXH]�GHFLGH�LQDSOLFDU�HO�SUHFHGHQWH�SRUTXH�FRQVLGHUD�TXH�OD�QRU�
PD�SXHGH�VHU�LQWHUSUHWDGD�GH�PDQHUD�P£V�DPSOLD�\�H[WHQVLYD�R�TXH�
GHEHQ�FRQVLGHUDUVH�HQ�GLFKD�LQWHUSUHWDFLµQ�RWURV�YDORUHV��SULQFLSLRV�\�
GHUHFKRV��(Q�HVWH�FDVR��HV�LQGLVSHQVDEOH�TXH�VH�MXVWLTXH�HVD�GHWHUPL�
QDFLµQ��KDFLHQGR�UHIHUHQFLD�DO�SUHFHGHQWH�GHO�FXDO�VH�HVW£�DSDUWDQGR�\�
H[SOLFDQGR�ODV�UD]RQHV�SRU�ODV�FXDOHV�FRQVLGHUD�TXH�HO�HQWHQGLPLHQWR�
LQDSOLFDGR� QR� HV� FRQIRUPH� FRQ� ORV� SULQFLSLRV�� YDORUHV�� GHUHFKRV� \�
JDUDQW¯DV�FRQVWLWXFLRQDOHV��SHUR�DGHP£V�GHEH�H[SOLFDU�SRUTXH�OD�LQ�
WHUSUHWDFLµQ�HOHJLGD�SRU�HO�MX]JDGRU�HV�OD�P£V�DSURSLDGD���

�ܗ (Q�HVH�VHQWLGR��5REHUW�$OH[\��7HRU¯D�GH�OD�DUJXPHQWDFLµQ��0DGULG��&HQWUR�GH�(VWXGLRV�
&RQVWLWXFLRQDOHV��������S�������VRVWLHQH�TXH� OD�H[LJHQFLD�GHO� UHVSHWR�D� ORV�SUHFHGHQWHV�
HV�XQD�FXHVWLµQ�GH�SULQFLSLR�\�TXH�VL�ELHQ�VH�DGPLWH�DSDUWDUVH�GH�HOORV��HPSHUR�OD�FDUJD�
GH�OD�DUJXPHQWR�FRUUHVSRQGH�HQ�HVH�FDVR��D�TXLHQ�VH�DSDUWD�GHO�SUHFHGHQWH��(Q�HO�PLVPR�
VHQWLGR��OD�MXULVSUXGHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO��KD�VH³DODGR�TXH�SDUD�TXH�HO�
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(VWH�FULWHULR�IXH�DGRSWDGR�SRU�OD�MXULVSUXGHQFLD�FRQVWLWXFLRQDO�HQ�OD�
6&�����������5��TXH�HVWDEOHFLµ�TXH�

�ً��OD�REOLJDWRULHGDG�GH�ORV�SUHFHGHQWHV�QR�HV�XQ�YDORU�
DEVROXWR��SXGLHQGR�ORV�MXHFHV�\�WULEXQDOHV�DSDUWDUVH�GH�VXV�
SURSLRV�SUHFHGHQWHV� VLQ� LPSRUWDU�GLVFUHFLRQDOLGDG�� VLQR�
FRQ�OD�OLPLWDFLµQ�GH�OD�GHELGD�\�DGHFXDGD�IXQGDPHQWDFLµQ�
GH�ODV�UD]RQHV�TXH�OOHYDQ�D�GLVWDQFLDUVH�GH�VXV�GHFLVLRQHV�
SUHYLDV��SRU�OR�TXH�HO�SULQFLSLR�GHO�VWDUH�GHFLVLV�R�HVWDUVH�D�
OR�UHVXHOWR�HQ�FDVRV�DQWHULRUHV��QR�HV�DEVROXWR�

�FDPELR�GH�FULWHULRV�DSDUH]FD�VXFLHQWHPHQWH�PRWLYDGR�OR�TXH�KD�GH�KDFHUVH�FRQ�FDU£FWHUف
JHQHUDO�PHGLDQWH�XQD�H[SUHVD�UHIHUHQFLD�DO�FULWHULR�DQWHULRU�\�ODV�DSRUWDFLRQHV�GH�ODV�UD]RQHV�
TXH�KDQ�MXVWLFDGR�HO�DSDUWDPLHQWR�GH�ORV�SUHFHGHQWHV�\�OD�HVWUXFWXUDFLµQ�GH�XQD�QXHYD�
UHVSXHVWD�DO�SUREOHPD�SODQWHDGR��SXHV�HOOR�FRQVWLWX\H�OD�JDUDQW¯D�WDQWR�GH�OD�HYLWDFLµQ�GH�
OD�DUELWUDULHGDG�FRPR�GH�OD�SURPRFLµQ�GH�OD�VHJXULGDG�MXU¯GLFDق��67&����������GH����GH�
PD\R��

(O�PDJLVWUDGR�5XGG\�-RV«�)ORUHV�0RQWHUUH\��SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH�
%ROLYLD��HQ�FRPSD³¯D�GHO�GRFWRU�0LOWRQ�5D\�*XHYDUD��SUHVLGHQWH�GHO�7ULEXQDO�&RQVWL�
WXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��
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(V�SXHV��HQ�HVH�PDUFR��TXH�GHEH�LQVWDXUDUVH�HO�GL£ORJR�HQWUH�OD�MXVWLFLD�
FRQVWLWXFLRQDO�\�ORV�MXHFHV�\�WULEXQDOHV�GH�OD�MXULVGLFFLµQ�RUGLQDULD��DJUR�
DPELHQWDO��HVSHFLDOL]DGD��H�LQFOXVLYH�FRQ�ODV�DXWRULGDGHV�GH�OD�MXULVGLFFLµQ�
LQG¯JHQD�RULJLQDULD�FDPSHVLQD��6L�WRGRV�HOORV��GH�DFXHUGR�D�OD�MXULVSUXGHQFLD�
FRQVWLWXFLRQDO�DQWHV�UHIHULGD��VRQ�JDUDQWHV�SULPDULRV�GH�OD�&RQVWLWXFLµQ�SRO¯�
WLFD�GHO�(VWDGR�\�GH�OD�YLJHQFLD�SOHQD�GH�ORV�GHUHFKRV�\�JDUDQW¯DV�FRQVWLWXFLR�
QDOHV��GHEHQ��SRU�WDQWR�HQPDUFDU�VXV�UHVROXFLRQHV�\�HIHFWXDU�OD�LQWHUSUHWDFLµQ�
GH�ODV�GLVSRVLFLRQHV�OHJDOHV�GHVGH�\�FRQIRUPH�D�OD�&RQVWLWXFLµQ�SRO¯WLFD�GHO�
(VWDGR�\�ODV�QRUPDV�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG�\��DO�KDFHUOR��SXHGH�
TXH�HQFXHQWUHQ�UD]RQHV�TXH�MXVWLTXHQ�HO�FDPELR�GH�XQ�SUHFHGHQWH�FRQVWL�
WXFLRQDO��PRWLYDQGR�FRQ�HOOR�D�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�3OXULQDFLRQDO�
PRGXOH�VX�MXULVSUXGHQFLD�H�LQFOXVLYH�PXWH�VX�UD]RQDPLHQWR�LQLFLDO��

(Q�HVH�HQWHQGLGR��HO�GL£ORJR�HQWUH�OD�MXVWLFLD�FRQVWLWXFLRQDO�\�ORV�MXHFHV�
RUGLQDULRV��DJURDPELHQWDOHV��HVSHFLDOL]DGRV�\�GH�OD�MXULVGLFFLµQ�LQG¯JHQD�
RULJLQDULD�FDPSHVLQD�WLHQH�TXH�GDUVH��IXQGDPHQWDOPHQWH��D�WUDY«V�GH�OD�
MXULVSUXGHQFLD��SXHV�VROR�FXDQGR�VH�HQWDEOD�HVH�GL£ORJR��OD�MXULVSUXGHQFLD�VH�
YXHOYH�GLQ£PLFD��VH�SHUIHFFLRQD��HQULTXHFH�\�DYDQ]D�KDFLD�HO�SOHQR�UHVSHWR�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�JDUDQW¯DV�FRQVWLWXFLRQDOHV�

6LQ�HPEDUJR��LQGHSHQGLHQWHPHQWH�GHO�GL£ORJR�MXULVSUXGHQFLDO��HV�QHFH�
VDULR�XQ�GL£ORJR�GLUHFWR��D�WUDY«V�GH�HQFXHQWURV��UHXQLRQHV��WDOOHUHV��HQ�ORV�
TXH�VHD�SRVLEOH�HVFXFKDU�D�ORV�MXHFHV�RUGLQDULRV�\�FRQRFHU�VXV�LQTXLHWXGHV��
SUHRFXSDFLRQHV�\�GLFXOWDGHV�� FRQ� UHODFLµQ�D� OD� MXVWLFLD� FRQVWLWXFLRQDO��
8QD�H[SHULHQFLD�DV¯�VH�WXYR�HQ�%ROLYLD�HO�PHV�GLFLHPEUH�GHO�SDVDGR�D³R��
HQ� XQ� HQFXHQWUR� GHVDUUROODGR� D� LQLFLDWLYD� GHO�7ULEXQDO�&RQVWLWXFLRQDO�
3OXULQDFLRQDO��GHQRPLQDGR3ف�ULPHUDV�-RUQDGDV�1DFLRQDOHV�VREUH�-XVWLFLD�
&RQVWLWXFLRQDOق��GRQGH�OD�MXVWLFLD�FRQVWLWXFLRQDO�VH�DFHUFµ�D�ORV�MXHFHV�\�
WULEXQDOHV� GHSDUWDPHQWDOHV� GH� MXVWLFLD� \� GLDORJµ� FRQ� HOORV�� REWHQLHQGR�
UHVXOWDGRV�µSWLPRV��TXH��VLQ�GXGD��UHSHUFXWLU£Q�HQ�OD�PHMRUD�FRQWLQXD�GH�
ODV�UHODFLRQHV�HQWUH�OD�MXULVGLFFLµQ�RUGLQDULD�\�OD�MXVWLFLD�FRQVWLWXFLRQDO�
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y

justicia constitucional

Dr. Marcos Francisco Massó Garrote,
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Dr. Marcos Francisco Massó Garrote

3URIHVRU�WLWXODU�GH�OD�F£WHGUD�GH�'HUHFKR�&RQVWLWXFLRQDO�GH�OD�8QLYHUVLGDG�
GH�&DVWLOOD�/D�0DQFKD��)DFXOWDG�GH�'HUHFKR�GH�$OEDFHWH�\�GRFWRU�HQ�'HUHFKR�
SRU�ODV�XQLYHUVLGDGHV�GH�&DVWLOOD�/D�0DQFKD�H�,WDOLD��+D�VLGR�SURIHVRU�FRQWUD�
WDGR�SRU�OD�8QLYHUVLGDG�GH�%RORQLD��,WDOLD��������������GHQWUR�GHO�SURJUDPD�
0DUFR�GH�OD�8QLµQ�(XURSHD�705�0DGDPH�&XULH��\�SURIHVRU�YLVLWDQWH�GH�ODV�
XQLYHUVLGDGHV�GH�3DU¯V��������\�)ORUHQFLD���������(V�DXWRU�GH�ORV�VLJXLHQWHV�OLEURV��
/RV�GHUHFKRV�SRO¯WLFRV�GH� ORV� H[WUDŶHURV�HQ�HO�(VWDGR�QDFLRQDO� �(G�&ROH[��������
1XHYR�GHUHFKR�FRQVWLWXFLRQDO�FRPSDUDGR��'LU��7LUDQW��/R�%ODQFK���������1XHYR�
U«JLPHQ�GH�H[WUDŶHU¯D��(G��/D�/H\���������3RGHUHV�\�O¯PLWHV�GH�OD�LQYHVWLJDFLµQ�
SDUODPHQWDULD�HQ�HO�GHUHFKR�FRQVWLWXFLRQDO�HVSD³RO��&RQJUHVR�GH�ORV�'LSXWDGRV��
�������HO�1XHYR�UHJODPHQWR�GH�H[WUDŶHU¯D��(G��/D�/H\���������7UDWDGR�GH�GH�
UHFKR�DGPLQLVWUDWLYR��(G��/D�/H\��������\�QXHYD�HGLFLµQ�GHO�7UDWDGR�GH�GHUHFKR�
DGPLQLVWUDWLYR�\�GHUHFKR�S¼EOLFR���������+D�VLGR�PDJLVWUDGR�GH�OR�&RQWHQFLRVR�
$GPLQLVWUDWLYR�HQ�HO�7ULEXQDO�6XSHULRU�GH�-XVWLFLD�GH�&DVWLOOD�/D�0DQFKD�GHO�
D³R�������������\��IXH�GLUHFWRU�JHQHUDO�GH�3URWHFFLµQ�&LXGDGDQD�GHO�*RELHUQR�
5HJLRQDO�GH�&DVWLOOD�/D�0DQFKD��������������'LUHFWRU�GH�GLYHUVDV�PDHVWU¯DV�HQ�
,EHURDP«ULFD�FRPR�HO�P£VWHU�LQWHUQDFLRQDO�VREUH�GHUHFKRV�IXQGDPHQWDOHV�HQ�OD�
8QLYHUVLGDG�38&00��6DQWLDJR�GH�ORV�&DEDOOHURV��5��'RPLQLFDQD���HO�P£VWHU�
LQWHUQDFLRQDO�VREUH�GHUHFKR�DXWRQµPLFR�\�DXWRQRP¯D�PXQLFLSDO�HQ�6DQWD�&UX]�
GH�OD�6LHUUD��%ROLYLD��\�HO�PDVWHU�LQWHUQDFLRQDO�VREUH�ORV�DVSHFWRV�MXU¯GLFRV�GH�OD�
GLVFDSDFLGDG��������������$FWXDOPHQWH�HV�GLUHFWRU�GH�OD�PDHVWU¯D�GH�'HUHFKR�
$GPLQLVWUDWLYR�HQ�6DQWR�'RPLQJR�\�GH�OD�PDHVWU¯D�GH�'HUHFKR�&RQVWLWXFLRQDO�
HQ�/D�9HJD��&LXGDGDQR�GH�+RQRU�GH�OD�FLXGDG�GH�6DQWR�'RPLQJR��DSUREDGR�
SRU�UHVROXFLµQ�GHO�$\XQWDPLHQWR�GH�6DQWR�'RPLQJR�PHGLDQWH�'HFUHWR�Q¼P��
���������\�GLVWLQJXLGR�'RFWRU�+RQRULV�&DXVD�SRU�OD�8QLYHUVLGDG�GHO�3HU¼�
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I.  Introducción. 
 Apuntes para la interpretación  jurídica de los 
 principios y normas constitucionales

/DV�FXHVWLRQHV�VREUH�OD�LQWHUSUHWDFLµQ�MXU¯GLFD�QR�VRODPHQWH�VH�UHH�
UHQ�D�OD�QHFHVLGDG�GH�DWULEXLU�VHQWLGR�D�OD�QRUPD�GLVFHUQLHQGR�FX£O�
HV�OD�FRQGXFWD�PDQGDGD��SURKLELGD�R�SHUPLWLGD�\�D�ORV�GLIHUHQWHV�

P«WRGRV�TXH�SRGU¯DQ�XWLOL]DUVH�SDUD�GHVDUUROODU�GLFKD�DFWLYLGDG�KHUPH�
Q«XWLFD��VLQR�TXH��GHO�PLVPR�PRGR��LPSOLFDQ�GLVFHUQLU�D�TXL«Q�R�TXL«QHV�
FRUUHVSRQGH�UHDOL]DU�HVWD�DFWLYLGDG�LQWHUSUHWDWLYD�\�FRQ�TX«�DOFDQFHف��/D�
LQWHUSUHWDFLµQ�HV��DV¯��XQ�DVXQWR�TXH�WLHQH�PXFKR�TXH�YHU�WDPEL«Q�FRQ�
OD�RUJDQL]DFLµQ�GH�ORV�SRGHUHV�GHO�(VWDGR�\�FRQ�OD�UHODFLµQ�HQWUH�HOORV��R�
VHD��FRQ�VX�SRVLFLµQ�FRQVWLWXFLRQDOق���

(Q� OD� DFWXDOLGDG�� OD� WHRU¯D� GH� OD� LQWHUSUHWDFLµQ� MXU¯GLFD� KD� WHQLGR�
TXH� DRQWDU� QXHYRV� UHWRV� UHVSRQGLHQGR� D� OD� GHFLVLYD� WUDQVIRUPDFLµQ�
GHO�(VWDGR�OLEHUDO�GH�GHUHFKR�HQ�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR��FRQ�
XQDV�FRQVWLWXFLRQHV�FRPR�OD�GRPLQLFDQD��DKRUD�V¯�IXHQWHV�VXSUHPDV�GHO�
GHUHFKR��TXH�VH�GLIHUHQFLDQ�GHVGH�XQ�SXQWR�GH�YLVWD�FXDOLWDWLYR�GHO�UHVWR�
GH�QRUPDV�GHO�RUGHQDPLHQWR�MXU¯GLFR�DO�TXH�FRQHUHQ�YDOLGH]��OR�FXDO�KD�
FRQGXFLGR��SRU�XQD�SDUWH��D�FRQFOXLU�TXH�ORV�P«WRGRV�FO£VLFRV�GH�OD�LQWHU�
SUHWDFLµQ�MXU¯GLFD��LQWHUSUHWDFLµQ�OLWHUDO�R�JUDPDWLFDO��OµJLFR�VLVWHP£WLFD��
WHOHROµJLFD�R�QDOLVWD��KLVWµULFD���SHQVDGRV�SDUD�UHVROYHU�OD�FROLVLµQ�HQWUH�
UHJODV��UHVXOWDQ�LQVXFLHQWHV�SDUD�VROXFLRQDU�HO�SUREOHPD�SDUWLFXODU�GH�OD�
LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��WDPEL«Q�FXDQGR�«VWD�VH�UHHUH�D�ODV�QRUPDV�
VREUH�GHUHFKRV�IXQGDPHQWDOHV�

(Q�FXDOTXLHU�FDVR��ORV�HQXQFLDGRV�QRUPDWLYRV�VREUH�GHUHFKRV�IXQGD�
PHQWDOHV�QR�RHFHQ�VLHPSUH�OD�PLVPD�HVWUXFWXUD��/R�HV�DV¯�HQ�HO�PDUFR�
FRPSDUDGR�\�OR�HV�WDPEL«Q�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD��$KRUD�ELHQ��

�ܐ )��-��%DVWLGD�)UHõHGR�HW�DO��7HRU¯D�JHQHUDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�OD�&RQVWLWXFLµQ�
HVSD³ROD�GH�������0DGULG��7HFQRV��������Sܓ���
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SDUHFH�HYLGHQWH�TXH�OD�PD\RU¯D�GH�HVWH�WLSR�GH�HQXQFLDGRV�HVW£Q�FRQJX�
UDGRV�HQ�HO�WH[WR�FRQVWLWXFLRQDO�GRPLQLFDQR�FRPR�QRUPDV�GH�SULQFLSLR��
HVWR�HVف��PDQGDWRV�GH�RSWLPL]DFLµQق�GLULJLGRV�DO�SRGHU�S¼EOLFR�DO�TXH�VH�
UHFODPD�TXH�UHDOLFH�DOJR�HQ�OD�PD\RU�PHGLGD�SRVLEOH�R�HQ�VX�JUDGR�P£[L�
PR��VLHPSUH�GHQWUR�GH�ODV�SRVLELOLGDGHV�MXU¯GLFDV�\�UHDOHV�H[LVWHQWHV���6LQ�
HPEDUJR��HQ�RWUDV�RFDVLRQHV��ORV�HQXQFLDGRV�QRUPDWLYRV�GH�ODV�QRUPDV�GH�
GHUHFKRV�IXQGDPHQWDOHV�VH�FRQJXUDQ�FRPR�UHJODV��HVWR�HV��QR�FRPR�XQ�
PDQGDWR�GH�RSWLPL]DFLµQ�TXH�SXHGH�UHDOL]DUVH�HQ�PD\RU�R�PHQRU�PHGLGD�
HQ�IXQFLµQ�GH�ODV�SRVLELOLGDGHV�UHDOHV�\�MXU¯GLFDV�H[LVWHQWHV�SDUD�HOOR��VLQR��
UHDOPHQWH��FRPR�XQ�PDQGDWR�SUHFLVR�\�FODUR�TXH�SUHY«�FRPSRUWDPLHQWRV�
SUHFLVRV�GH�OR�TXH�SXHGH�R�QR�KDFHUVH��DV¯�SRU�HMHPSOR��HO�DUW¯FXORܝ���GH�
OD�&RQVWLWXFLµQ�GRPLQLFDQD�VREUH�OD�OLEHUWDG�GH�WU£QVLWR�HVWDEOHFH�XQD�VHULH�
GH�FDXVDV�SDUD�FRQVLGHUDU�OHJ¯WLPD�GHVGH�HO�SXQWR�GH�YLVWD�FRQVWLWXFLRQDO�
ODV�H[FHSFLRQHV�D�TXH�D�OD�OLEHUWDG�GH�WU£QVLWR�UHDOL]D�GLFKR�SUHFHSWR���

3XHV�ELHQ��OD�GLIHUHQWH�HVWUXFWXUD�GH�ODV�QRUPDV�GH�GHUHFKRV�IXQGD�
PHQWDOHV�FRPR�HQXQFLDGRV�GH�SULQFLSLRV�R�GH�UHJODV�FRQGLFLRQD�VX�SURSLD�
LQWHUSUHWDFLµQ��3RQJDPRV�XQ�HMHPSOR��PLHQWUDV�TXH�HO�SULQFLSLR�HQ�YLUWXG�
GHO�FXDO�HO�MXH]�GHEH�EXVFDU�OD�LQWHUSUHWDFLµQ�P£V�IDYRUDEOH�SDUD�OD�HIHFWLYD�
UHDOL]DFLµQ�GHO�GHUHFKR�WLHQH�SOHQR�VHQWLGR�FXDQGR�QRV�HQFRQWUDPRV�FRQ�
XQ�GHUHFKR�IXQGDPHQWDO�IRUPXODGR�HQ�W«UPLQR�GH�SULQFLSLR��GLFKR�FULWHULR�
KHUPHQ«XWLFR�QR�UHVXOWD�DSOLFDEOH�FXDQGR�OD�QRUPD�TXH�UHJXOD�HO�GHUHFKR�
IXQGDPHQWDO�DSDUHFH�IRUPXODGD�FRPR�XQD�UHJOD�TXH�QR�GHMD�PDUJHQ�DOJXQR�
GH�PDQLREUD�SDUD�OD�DFWXDFLµQ�GHO�SRGHU�S¼EOLFR��

3DUHFH�HYLGHQWH��SRU�RWUD�SDUWH��TXH�OD�DSOLFDFLµQ�GH�ORV�FULWHULRV�KHU�
PHQ«XWLFRV�FO£VLFRV�QR�UHVXOWDQ�VXFLHQWHV�SDUD�UHVROYHU� ORV�SUREOHPDV�
LQWHUSUHWDWLYRV�TXH�SODQWHDQ�ODV�QRUPDV�GH�GHUHFKRV�IXQGDPHQWDOHV�SULQ�
FLSDOHV�PLHQWUDV�TXH��VLQ�HPEDUJR��SUREDEOHPHQWH�QR�SODQWHDU¯D�QLQJ¼Q�
SUREOHPD�VX�DSOLFDFLµQ�FXDQGR�HO�GHUHFKR�IXQGDPHQWDO��R�GHWHUPLQDGRV�
£PELWRV�GHO�PLVPR��DSDUHFLHUDQ�IRUPXODGRV�FRPR�XQD�UHJOD��(Q�FXDOTXLHU�
FDVR��QR�KD\�&RQVWLWXFLµQ�DOJXQD�TXH�DVXPD�XQ�PRGHOR�SXUR�GH�SULQ�
FLSLRV��QL�XQ�PRGHOR�SXUR�GH�UHJODV��WDPEL«Q�OR�HV�TXH��HQ�HVSHFLDO�ODV�
QRUPDV�GH�GHUHFKRV�IXQGDPHQWDOHV��UHVSRQGHQ�E£VLFDPHQWH�DO�PRGHOR�GH�
ODV�QRUPDV�GH�SULQFLSLR�

ܑ� 5��'ZRUNLQ��/RV�GHUHFKRV�HQ�VHULR��%DUFHORQD��$ULHO��������5��$OH[\��7HRU¯D�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV��0DGULG��&(&�����ܖ
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(VWH� ¼OWLPR�PRGHOR�PHQFLRQDGR�� SUHGRPLQDQWH� �FRPRط \D� KHPRV�
YLVWRط�FXDQGR�GH�ODV�QRUPDV�GH�GHUHFKRV�IXQGDPHQWDOHV�VH�WUDWD��QR�VROR�
QRV�OOHYD�D�QHJDU�OD�VXFLHQFLD�GH�OD�DSOLFDFLµQ�GH�ORV�P«WRGRV�FO£VLFRV��
GH�LQWHUSUHWDFLµQ�SDUD�OD�UHVROXFLµQ�GH�ORV�SUREOHPDV�KHUPHQ«XWLFRV�TXH�
SODQWHHQ��VLQR�TXH��DGHP£V��\�GHVGH�HO�SXQWR�GH�YLVWD�GH�OD�LPSRUWDQFLD�GH�
OD�DFWLYLGDG�GHVDUUROODGD�SRU�ORV�GLYHUVRV�SRGHUHV�GHO�(VWDGR��KD�FRQGXFLGR�
D�XQ� LQFUHPHQWR� FRQVLGHUDEOH�GHO� SURWDJRQLVPR� MXGLFLDO��(Q� FXDOTXLHU�
FDVR��OD�DFWLYLGDG�KHUPHQ«XWLFD��WDO�\�FRPR�YDPRV�D�YHU�D�FRQWLQXDFLµQ��QR�
FRUUHVSRQGH�H[FOXVLYDPHQWH�D�ORV�PLHPEURV�LQWHJUDQWHV�GHO�3RGHU�-XGLFLDO�

3RU�RWUD�SDUWH��\�DXQTXH��HYLGHQWHPHQWH��UHVXOWDQ�DFHUWDGDV�DTXHOODV�
SRVLFLRQHV�GRFWULQDOHV�HQ�YLUWXG�GH�ODV�FXDOHV�VH�DSXHVWD�SRU�XQD�UHYD�
ORUL]DFLµQ�GHO�SDSHO�GH�OD�OH\��SRU�HMHPSOR�D�WUDY«V�GH�XQD�PHMRUD�GH�VX�
FDOLGDG� W«FQLFD�� FRQ� HO� REMHWR�GH� LQWHQWDU�HQDU�XQ� H[FHVLYR� DFWLYLVPR�
MXGLFLDO�FRQWUDULR�DO�SULQFLSLR�GHPRFU£WLFR��(O¯DV�'¯D]��$UDJµQ�5H\HV��'¯H]�
3LFD]R���OR�FLHUWR�HV�TXH�WDPSRFR�VH�SXHGH�LJQRUDU�TXH�HO�DFWXDO�(VWDGR�
FRQVWLWXFLRQDO�GH�GHUHFKR�KD�VXSXHVWR�XQ�IRUWDOHFLPLHQWR�GHO�SDSHO�GHO�
MX]JDGRU��(O�SDSHO�GHO�MXH]�GRPLQLFDQR�FRPR�VXMHWR�LQW«USUHWH�GHO�GHUHFKR��
XQD�YH]�VXSHUDGD�OD�WHVLV�GHFLPRQµQLFD�TXH�VH�LQWURGXMR�HQ�(XURSD�FRQ�OD�
5HYROXFLµQ�DQFHVD�\�HQ�YLUWXG�GH�OD�FXDO�HO�MXH]�VH�OLPLWDED�D�SURQXQFLDU�
ODV�SDODEUDV�GH�OH\�VLQ�SRGHU�SDUWLFLSDUظ�SRUTXH�QR�HUD�QHFHVDULR�DO�VHU�
FRQVLGHUDGR�HO�RUGHQDPLHQWR�MXU¯GLFR�FHUUDGR��FRPSOHWR�\�FRKHUHQWHط�HQ�
HO�SURFHVR�GH�LQWHUSUHWDFLµQ�GH�OD�PLVPD��UHVXOWD�IRUWDOHFLGR�FXDQGR�VH�OH�
DWULEX\H�OD�FRPSHWHQFLD�GH�FRQWURODU�OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\��\D�TXH�
GLFKD�IXQFLµQ�VH�HMHFXWD��\D�OR�KHPRV�VH³DODGR��FRQ�UHIHUHQFLD�D�XQD�VHULH�
GH�HQXQFLDGRV�QRUPDWLYRV�VXPDPHQWH�DELHUWRV�\�D�XQD�VHULH�GH�SULQFLSLRV�
FRQWUDGLFWRULRV�TXH�UHTXLHUHQ�GH�OD�XWLOL]DFLµQ�GHف�UD]RQDPLHQWRV�FRP�
SRVLWLYRVق��PX\�DOHMDGRV�GH�ORV�UD]RQDPLHQWRV�H[FOXVLYDPHQWH�GHGXFWLYRV�
DSOLFDGRV�KDVWD�HVH�PRPHQWR��

$GHP£V��KR\�\D�QDGLH�GLVFXWH�HO�£PELWR�GH�GLVFUHFLRQDOLGDG�TXH�VH�
HQFXHQWUD�SUHVHQWH�HQ�FXDOTXLHU�SURFHVR�LQWHUSUHWDWLYR�GHO�GHUHFKR��XQ�
£PELWR�GH�GLVFUHFLRQDOLGDG�HVWH�TXH�VH�DPSO¯D�FRQVLGHUDEOHPHQWH�FXDQWR�
P£V�DELHUWRV�VRQ�ORV�HQXQFLDGRV�QRUPDWLYRV�TXH�YDQ�D�VHU�REMHWR�GH�OD�
DFWLYLGDG�LQWHUSUHWDWLYD��(Q�HVWH�VHQWLGR��SRGHPRV�DUPDU�TXH�ORV�P£UJHQHV�
GH�GLVFUHFLRQDOLGDG�HQ�OD�LQWHUSUHWDFLµQ�GHO�WH[WR�FRQVWLWXFLRQDO��SRU�OD�
SURSLD�QDWXUDOH]D�GH�VXV�FRQWHQLGRV��FRQWUDGLFWRULRV��\�GH�VX�HVWUXFWXUD�
�QRUPDV�DELHUWDV��VRQ�PXFKR�PD\RUHV�TXH�ORV�H[LVWHQWHV�FXDQGR�VH�WUDWD�
GH�LQWHUSUHWDU�OD�REUD�GHO�OHJLVODGRU��SRU�GHQLFLµQ�PXFKR�P£V�FRQFUHWD��
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+R\�\D�QR�VH�GLVFXWH�OD�SUHVHQFLD�GH�SDUFHODV�DELHUWDV��SRU�P¯QLPDV�TXH�
VHDQ�HVWDV��D�OD�VXEMHWLYLGDG�GHO�LQW«USUHWH��(VWR�HV��VXSHUDGD�OD�WHVLV�GHO�
GRJPDWLVPR�SRVLWLYLVWD�WHµULFR�TXH�QLHJD�OD�IDOLELOLGDG�W«FQLFD�GHO�GHUH�
FKR��QR�VH�SXHGH�VHJXLU�FRQFLELHQGRف�OD�LQWHUSUHWDFLµQ�FRPR�XQD�WDUHD�
PHUDPHQWH� LQWHOHFWLYD�\�GHVFXEULGRUD�GH�XQ�VLJQLFDGR�SURSLR�H� LQGH�
SHQGLHQWH�GH�ORV�HQXQFLDGRV�QRUPDWLYRVق��OR�FXDO�HTXLYDOH�D�VRVWHQHU�TXH�
OD�LQWHUSUHWDFLµQ�LQFRUSRUD�XQD�GLPHQVLµQ�YROLWLYD��HVWR�HV��SURSLDPHQWH�
QRUPDWLYD��VL�ELHQ�HV�FLHUWR�TXHف��HQ�HIHFWR��HO�SULQFLSLR�GH�OD�YLQFXODFLµQ�
D�OD�OH\�\�D�ODV�UHJODV�GH�DUJXPHQWDFLµQ�MXU¯GLFD�SURSRUFLRQDQ�PXFKDV�YH�
FHV�OD�UHVSXHVWD�DGHFXDGD�DO�FDVR�FRQWHPSODGR�\��HQ�ODV�GHP£V�RFDVLRQHV��
OLPLWDQ�IXHUWHPHQWH�HO�SRVLEOH�£PELWR�GH�GLVFUHFLRQDOLGDG�LQWHUSUHWDWLYDق���

(O�VLVWHPD�MXU¯GLFR�QXQFD�KD�VLGR��\��HVSHFLDOPHQWH��QR�OR�HV�HQ�HVWRV�
PRPHQWRV�GH�UHODWLYLVPR�LGHROµJLFR��XQ�VLVWHPD�MXU¯GLFR�FRPSOHWR�\�FHUUD�
GR�HQ�HO�TXH�WRGDV�ODV�SUHPLVDV�\D�VH�FRQWLHQHQ�HQ�«O�\�VROR�QHFHVLWDQ�VHU�
GHVFXELHUWDV��(O�DFWR�GH�DSOLFDFLµQ�GHO�GHUHFKR�QR�DSDUHFH�SUHGHWHUPLQDGR�
HQ�WRGRV�VXV�H[WUHPRV�\�HO�MXH]��DQWH�HO�GHEHU�LQH[FXVDEOH�GH�UHVROYHU�HQ�
WRGR�FDVR��LQWURGXFH�HOHPHQWRV�YROLWLYRV�H[WHUQRV�DO�RUGHQDPLHQWR�MXU¯�
GLFR��$O�QDO�VLHPSUH�KD\�XQ�PDUJHQ�GH�GLVFUHFLRQDOLGDG�HQ�OD�DFWLYLGDG�
MXGLFLDO�TXH�VXSRQH�OD�QHJDFLµQ�GH�OD�WHVLV�PHUDPHQWH�GHFODUDWLYD�GH�OD�
DSOLFDFLµQ�GHO�GHUHFKR��6LQ�HPEDUJRف��OD�WHVLV�GH�OD�GLVFUHFLRQDOLGDG�MXGL�
FLDO�QR�OHJLWLPD�OD�DUELWUDULHGDG�MXGLFLDO�VLQR�TXH�UHFRQRFH�OLPLWDFLRQHV�DO�
GHUHFKR�\�DEUH�SDVR�D�XQD�WHRU¯D�GH�OD�DUJXPHQWDFLµQ�MXU¯GLFDق���FRQ�HO�Q�
GH�DSOLFDU�SDXWDV�GH�UDFLRQDOLGDG�D�OD�UHVROXFLµQ�GHO�FRQLFWR�HOLPLQDQGR�
DV¯�HO�SXUR�DUELWULR�GHO�DSOLFDGRU��/D�LPSRVLELOLGDG�GH�PDQWHQHU�HO�PRGHOR�
FRJQRVFLWLYLVWD�PHFDQLFLVWD�GH�OD�DFWXDFLµQ�MXGLFLDO�QR�LPSOLFD��SXHV��TXH�
VHD�SRVLEOH�PDQWHQHU�HO�PRGHOR�GH�MXH]�DFWLYLVWD�H�LQFRQWURODGR��3UHFLVD�
PHQWH��HO�DEDQGRQRف�GH�ORV�SODQWHDPLHQWRV�VLPSOLVWDV�PDQWHQLGRV�SRU�XQ�
FLHUWR�VHFWRU�GHO�SRVLWLYLVPR�WHµULFR��H[SOLFD�OD�QHFHVLGDG�\�OD�XUJHQFLD�GH�
DQDU�ORV�LQVWUXPHQWRV�GH�MXVWLFDFLµQ�GH�ODV�GHFLVLRQHVق���SDUD��SULPH�
UR��SURSRUFLRQDU�DO�MXH]�XQD�OHJLWLPDFLµQ�GHPRFU£WLFD�TXH�SRU�FRQGXFWR�
UHSUHVHQWDWLYR�QR�SRVHH��\��VHJXQGR��JDUDQWL]DU�XQD�SUHYLVLELOLGDG�HQ�OD�
DSOLFDFLµQ�GHO�GHUHFKR�TXH�SHUPLWD�OD�UHDOL]DFLµQ�GHO�SULQFLSLR�IXQGDPHQWDO�

�ܒ 0��*DVFµQ�$EHOO£Q��/D�DUJXPHQWDFLµQ�HQ�GHUHFKR���GD��(G��3HU¼��3DOHVWUD��������SS������
ܓ��

�ܓ $��*DUF¯D�)LJXHURDف��(O�GHUHFKR�FRPR�DUJXPHQWDFLµQق��HQ�'R[D��1R������������Sܓ���
�ܔ /��3ULHWR�6DQFK¯V��6REUH�SULQFLSLRV�\�QRUPDV��3UREOHPDV�GH�UD]RQDPLHQWR�MXU¯GLFR��0DGULG��

&(&��������Sܖ��
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GH�VHJXULGDG�MXU¯GLFD�LUUHQXQFLDEOH�HQ�FXDOTXLHU�(VWDGR�GH�GHUHFKR��5HVXOWD�
DV¯�SUHFLVR�WUDEDMDU�HQ�XQD�WHRU¯D�GH�OD�DUJXPHQWDFLµQ�TXH�JDUDQWLFH�TXH�
HO�PDUJHQ�GH�GLVFUHFLRQDOLGDG�KHUPHQ«XWLFD�GHO�MX]JDGRU�QR�VH�WUDQVIRU�
PH�HQ�XQ�SXUR�VXEMHWLYLVPR�DUELWUDULR�TXH�QR�VH�DGHFXH�D�GHWHUPLQDGRV�
F£QRQHV�GH�UDFLRQDOLGDG�FDSDFHV�GH�OHJLWLPDU�OD�IXQFLµQ�TXH�GHVHPSH³D��

(VWR�UHVXOWD�HVSHFLDOPHQWH�LPSRUWDQWH�HQ�HO�FDPSR�GH�OD�LQWHUSUHWDFLµQ�
FRQVWLWXFLRQDO��GRQGH�HO�PDUJHQ�GH�GLVFUHFLRQDOLGDG�GHO�DFWR�DSOLFDWLYR�GHO�
GHUHFKR�HV�QRWDEOH��\�GRQGH�OD�JUDQ�SUHRFXSDFLµQ�SURFHVDO�HV��FRPR�VH³DOD�
HO�SURIHVRU�%DVWLGD�)UHõHGR���UHVROYHU�OD�LQFHUWLGXPEUH�GH�OD�DEVWUDFFLµQ�
FRQVWLWXFLRQDO�\�FUHDU�FHUWH]D��\��FRQ�HOOR��VHJXULGDG�MXU¯GLFD��/D�FXHVWLµQ�
GHFLVLYD�HQ�HVWH�FDVR�GµQGH�GHEH�FHQWUDUVH�HO�SURFHVR�DUJXPHQWDWLYR��VL�HQ�
HO�SUREOHPD�D�UHVROYHU�R�HQ�OD�QRUPD�FRQVWLWXFLRQDO�TXH�GHEH�LQWHUSUHWDUVH��

II.  El legislador como primer intérprete de la 
  Constitución: la separación entre juicio 
  de constitucionalidad y decisión política 

/D�OH\��HQ�FXDQWR�H[SUHVLµQ�GH�ORV�GHUHFKRV�SRO¯WLFRV�GHPRFU£WLFRV��
WLHQH�XQD�DXWµQRPD�UD]µQ�GH�VHU�\�XQ�£PELWR�SURSLR��HQ�HO�TXH�HO�MXLFLR�
GH�FRQVWLWXFLRQDOLGDG�QR�SXHGH�LQFLGLU��$XQTXH�OD�&RQVWLWXFLµQ�VH�SUR�
\HFWD�VREUH�HO�OHJLVODGRU�\�HO�UHVWR�GH�ORV�SRGHUHV�S¼EOLFRV��ODV�UHODFLRQHV�
HQWUH�&RQVWLWXFLµQ�\�OH\�SRGU¯DQ��HQ�O¯QHD�GH�SULQFLSLR��FRQJXUDUVH�R�
LQWHUSUHWDUVH�FRQIRUPH�D� ORV�GRV�PRGHORV��PRGHOR�FRQVWLWXFLRQDOLVWD�R�
MXGLFLDOLVWD�\�PRGHOR�GHPRFU£WLFR�R�OHJDOLVWD��6HJ¼Q�HO�SULPHU�PRGHOR��OD�
&RQVWLWXFLµQ�HQFLHUUD�XQ�SUR\HFWR�SRO¯WLFR�EDVWDQWH�ELHQ�DUWLFXODGR�R�FH�
UUDGR�\�DO�OHJLVODGRU�OH�FRUUHVSRQGH�VX�VLPSOH�HMHFXFLµQ��(Q�RWUDV�SDODEUDV��
OD�&RQVWLWXFLµQ�SUHWHQGH�GHWHUPLQDU�HQ�JUDQ�PHGLGD�TX«�GHEH�PDQGDUVH��
HV�GHFLU��FX£O�KD�GH�VHU�OD�RULHQWDFLµQ�GH�OD�DFFLµQ�SRO¯WLFD�HQ�QXPHURVDV�
PDWHULDV��6L�HVWH�PRGHOR�SXHGH�GHQRPLQDUVH�FRQVWLWXFLRQDOLVWD�HV�SRUTXH�
GHVFDQVD�HQ�OD�LGHD�GH�TXH�OD�&RQVWLWXFLµQ�SUHGHWHUPLQD�OD�VROXFLµQ�D�WRGRV�
ORV�FRQLFWRV��GH�PRGR�TXH�OD�OH\�VROR�SXGH�FRQFHELUVH�FRPR�XQD�FRQFUH�
FLµQ�GH�ODV�DEVWUDFWDV�SUHYLVLRQHV�FRQVWLWXFLRQDOHV��<�VL�HVWH�PRGHOR�SXHGH�
GHQRPLQDUVH�WDPEL«Q�MXGLFLDOLVWD�HV�SRUTXH�HQ�«O�VRQ�ORV�MXHFHV�TXLHQHV�
WHUPLQDQ�GHVHPSH³DQGR�XQ�SDSHO�IXQGDPHQWDO�HQ�OD�GHWHUPLQDFLµQ�GH�ODV�

�ܕ %DVWLGD�)UHõHGR��7HRU¯D�JHQHUDO��Sܖ����
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QRUPDV�TXH�GHEHQ�FRQJXUDU�HO�VLVWHPD�HQ�FDGD�PRPHQWR��VREUH�WRGR�HO�
MXH]�FRQVWLWXFLRQDO��D�OD�KRUD�GH�FRQWURODU�OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\��
SHUR�WDPEL«Q�ORV�MXHFHV�RUGLQDULRV��TXH�SXHGHQ�DSOLFDU�OD�&RQVWLWXFLµQ�
HQ�GHWULPHQWR�GH�OD�OH\�VL�IXHUD�QHFHVDULR�

3RU�RWUD�SDUWH��GH�DFXHUGR�FRQ�HO�VHJXQGR�PRGHOR��OD�&RQVWLWXFLµQ�
VH�OLPLWD�D�MDU�ODV�UHJODV�GHO�MXHJR�GH�OD�FRPSHWHQFLD�SRO¯WLFD��SHUR�VLQ�
SDUWLFLSDU�GLUHFWDPHQWH�HQ�HO�PLVPR��(V�HO�OHJLVODGRU�HO�TXH�HQ�SULPHU�
OXJDU�LQWHUSUHWD�OHJ¯WLPDPHQWH�OD�&RQVWLWXFLµQ��DXQTXH�FRPR�VDEHPRV�QR�
WHQJD�HO�PRQRSROLR�GH�OD�PLVPD�VLQR�HQ�HMHUFLFLR�FRPSDUWLGR�FRQ�HO�7UL�
EXQDO�&RQVWLWXFLRQDO��'H�DK¯�OD�GHQRPLQDFLµQ�GH�ODV�OH\HV�LQWHUSUHWDWLYDV�
FRQVWLWXFLRQDOHV��(V�GHFLU��OD�&RQVWLWXFLµQ�VROR�GHWHUPLQD�TXL«Q�PDQGD�\��
HQ�SDUWH��KDVWD�GµQGH�SXHGH�PDQGDU��4XH�KD\D�GH�PDQGDUVH�HV�DOJR�TXH��
GHQWUR�GH�ORV�O¯PLWHV�GH�HODVWLFLGDG��VH�GHMD�DO�OHJLVODGRU�GHPRFU£WLFR��6L�
HVWH�PRGHOR�SXHGH�GHQRPLQDUVH�GHPRFU£WLFR�HV�SRUTXH�VH�EDVD�HQ�OD�LGHD�
GH�TXH�OD�&RQVWLWXFLµQ�QR�SUHGHWHUPLQD�OD�VROXFLµQ�D�WRGRV�ORV�FRQLFWRV��
VLQR�TXH�VH³DOD�WDQ�VROR�ODV�UHJODV�GH�MXHJR�\�HO�PDUFR�DELHUWR�GH�YDORUHV�
GRQGH�HO�OHJLVODGRU�SXHGH�PRYHUVH��GHQWUR�GH�HVWH�PDUFR�FDEHQ�RSFLRQHV�
SRO¯WLFDV�GH�PX\�GLVWLQWR�VLJQR��<�VL�HVWH�PRGHOR�SXHGH�GHQRPLQDUVH�OHJD�
OLVWD�HV�SRUTXH�HQ�«O�HV�HO�SRGHU�SRO¯WLFR�HQ�FDGD�PRPHQWR�TXLHQ�VH�HQFDUJD�
GH�KDFHU�UHDOLGDG�OR�TXH�HQ�OD�&RQVWLWXFLµQ�VROR�DSDUHFH�FRPR�SRVLEOH��HV�
GHFLU��HV�HO�OHJLVODGRU�GHPRFU£WLFR�TXLHQ�GHWHUPLQD�TX«�QRUPDV�SUHVLGHQ�
XQ�VLVWHPD�SRO¯WLFR�KLVWµULFR�FRQFUHWR��GH�PDQHUD�TXH�HO�MXH]�RUGLQDULR�
YLHQH�VXMHWR�DO�SULQFLSLR�GH�OHJDOLGDG��PLHQWUDV�TXH�HO�MXH]�FRQVWLWXFLRQDO�
VROR�GHEH�GHFODUDU�LQFRQVWLWXFLRQDO�OD�OH\�FXDQGR�HVWD�UHEDVH�HO�PDUFR�GH�
SRVLELOLGDGHV�SRO¯WLFDV�TXH�OD�&RQVWLWXFLµQ�SHUPLWH���/D�GLJQLGDG�GHPR�
FU£WLFD�GH�OD�OH\�H[LJH��HQ�PL�RSLQLµQ��RSWDU�SRU�HO�VHJXQGR�PRGHOR��SXHV�
VL�VH�RSWD�SRU�HO�SULPHUR�DFDVR�SXHGD�WHQHUVH�XQ�VLVWHPD�P£V�MXU¯GLFR��
SHUR�PHQRV�GHPRFU£WLFR��(Q�FRQVHFXHQFLD��OD�OH\�VLJXH�WHQLHQGR�HQ�ORV�
VLVWHPDV�FRQVWLWXFLRQDOHV�XQD�DXWµQRPD�UD]µQ�GH� VHU��GH�GRQGH�GHULYD�
XQD�FRQVHFXHQFLD�FODUD�SDUD�OD�FRQJXUDFLµQ�GH�ODV�FRPSHWHQFLDV�GH�OD�
MXULVGLFFLµQ�FRQVWLWXFLRQDO��OD�VHSDUDFLµQ�ULJXURVD�HQWUH�GHFLVLµQ�SRO¯WLFD�
�OH\HV�LQWHUSUHWDWLYDV�FRQVWLWXFLRQDOHV��\�ODV�GH�FRQVWLWXFLRQDOLGDG��LQWHU�
SUHWDFLµQ�FRQVWLWXFLRQDO�FRQIRUPH�GHO�7ULEXQDO�&RQVWLWXFLRQDO���,QVLVWR��
OD�IXQFLµQ�GHO�MXH]�FRQVWLWXFLRQDO�QR�HV�VXVWLWXLU�DO�3DUODPHQWR��TXH�JR]D�

�ܖ *��=DJUHEHOVN\��(O�GHUHFKR�G¼FWLO��0DGULG��7URWWD��������SS�������ܑ
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GH�XQD�LQQHJDEOH�OLEHUWDG�SRO¯WLFD��QR�VH�WUDWD�GH�KDFHU�OD�PHMRU�OH\�GHVGH�
OD�SHUVSHFWLYD�FRQVWLWXFLRQDO��VLQR�WDQ�VROR�HOLPLQDU�DTXHOODV�TXH�UHVXOWHQ�
LQWROHUDEOHV��3RU�HOOR��HQ�VX�WDUHD�GH�FRQWURODU�OD�FRQVWLWXFLRQDOLGDG�GH�OD�
OH\��HO�MXH]�QR�GHEH�HQWUDU�D�YDORUDU�ORV�PµYLOHV�SRO¯WLFRV�TXH�LPSXOVDURQ�
DO�OHJLVODGRU�\�PXFKR�PHQRV�VXJHULUOH�R�GLUHFWDPHQWH�LPSRQHUOH�D�XQD�
RSFLµQ�GH�SRO¯WLFD�OHJLVODWLYD��(Q�EUHYHV�\�VHQFLOODV�SDODEUDV��HO�7ULEXQDO�
&RQVWLWXFLRQDO�QR�GHEH�LQXLU�HQ�OD�GLUHFFLµQ�SRO¯WLFD�GHO�SD¯V�

III.  La posición de los principios, las reglas y los valores
  en la interpretación constitucional 

(Q�QXPHURVDV�RFDVLRQHV��ODV�QRUPDV�FRQVWLWXFLRQDOHV�DSDUHFHQ�FRPR�
QRUPDV�LQFRPSOHWDV�R��FXDQGR�PHQRV��QR�SHUIHFWDV��(VWR�SXHGH�VHU�GHELGR�
D�TXH�OD�&RQVWLWXFLµQ��WDO�\�FRPR�VH�KD�YLVWR��HV�UHHMR�GH�XQD�VRFLHGDG�
DELHUWD��GH�XQD�SOXUDOLGDG�GH�YROXQWDGHV��SRU�OR�TXH�HQ�GHWHUPLQDGDV�RFD�
VLRQHV�SXHGH�VHU�FRQYHQLHQWH�X�REOLJDGR�QR�H[SUHVDU�XQD�SRVLFLµQ�¼QLFD�\�
GHMDU��SRU�WDQWR��OD�FXHVWLµQ�DELHUWD��(Q�RWUDV�RFDVLRQHV�OD�UD]µQ�QR�GHVFDQVD�
HQ�OD�IDOWD�GH�FRQVHQVR��VLQR�TXH�SXHGH�VHU�UHVXOWDGR�GH�OD�SUHWHQVLµQ�GH�
SUHVHUYDU�OD�YDOLGH]�GH�OD�QRUPD�KDFLD�HO�IXWXUR���7DPEL«Q�SXHGH�VXFHGHU�
TXH�HO�FRQVWLWX\HQWH�HVWLPH�TXH�QR�HV�QHFHVDULD�XQD�QRUPD�FRQVWLWXFLRQDO��
1R�VH�SXHGH�ROYLGDU�TXH�OD�HODERUDFLµQ�GH�XQD�&RQVWLWXFLµQ�VH�DOHMD�GH�OD�
IXQFLµQ�FRGLFDGRUD��OD�&DUWD�0DJQD�VROR�UHJXOD�DTXHOOR�TXH�FRQVLGHUD�
QHFHVDULR�\�HQ�RFDVLRQHV�¼QLFDPHQWH�HQ�VXV�UDVJRV�JHQHUDOHV��)LQDOPHQWH��
HO�FDU£FWHU�SRO¯WLFR�TXH�VXE\DFH�D�ODV�QRUPDV�FRQVWLWXFLRQDOHV��\�TXH�VH�
KDOODUD�PX\�SUHVHQWH�HQ�ORV�VXSXHVWRV�DQWHULRUHV��QR�VH�SXHGH�LJQRUDU��1R�
VH�FRPSDUWHQ�DTXHOODV�WHVLV�TXH�VRVWLHQHQ�TXH�OD� LQFRUSRUDFLµQ�GH�XQD�
QRUPD�SRO¯WLFD�D�OD�&RQVWLWXFLµQ�QR�OD�MXULGLFD�HQ�WRGRV�ORV�FDVRV���SHUR�
HV�LQGXGDEOH�TXH�SXHGH�GLFXOWDU�VX�LQWHUSUHWDFLµQ��<�HOOR�SRU�QR�KDEODU�

�ܗ $��1LHWR3ف��HFXOLDULGDGHV�MXU¯GLFDV�GH�OD�QRUPD�FRQVWLWXFLRQDOق��HQ�7HRU¯D�GH�OD�&RQVWLWX�
FLµQ��0DGULG��������S������D�LQFRPSOLWXG�HV��FRQ�HFXHQFLD/ف��Q�HVWH�VHQWLGR�VH³DOD)�ܒ
XQ�IHQµPHQR�GHOLEHUDGR��HO�DXWRU�GH�OD�QRUPD�QR�TXLHUH�DXWRYLQFXODUVH�SURQXQFL£QGRVH�
GHQLWLYDPHQWH�VREUH�XQ�WHPD��DO�VHU�FRQVFLHQWH�GH�OD�YDULDELOLGDG�GH�ODV�FLUFXQVWDQFLDV��\�
SUHHUH�GHMDU�ODV�SXHUWDV�DELHUWDV�SDUD�TXH�XQD�QRUPD�IXWXUD�GH�UDQJR�LQIHULRU�YD\D�DGDS�
WDQGR�HO�RUGHQ�MXU¯GLFR�D�OD�UHDOLGDG�SRO¯WLFD�GH�FDGD�PRPHQWRق�

�ܘ &��6FKPLWW��7HRU¯D�GH�OD�&RQVWLWXFLµQ��0DGULG��������S������OOHJD�D�DUPDU��O�(VWDGR�GH)ف�
GHUHFKR��SHVH�D�WRGD�VX�MXULGLFLGDG�\�QRUPDWLYLGDG��VLJXH�VLHQGR�XQ�(VWDGR��\�FRQWLHQH�
VLHPSUH�XQ�RWUR�HOHPHQWR�HVSHF¯FDPHQWH�SRO¯WLFR��D�P£V�GHO�HOHPHQWR�HVSHF¯FR�GHO�(VWDGR�



622 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

GHO�HVSDFLR�DELHUWR�TXH�WRGD�QRUPD�FRQVWLWXFLRQDO�GHEH�GHMDU�D�ODV�GLYHUVDV�
IXHU]DV�SRO¯WLFDV��SDUD�TXH�«VWDV�SXHGDQ�H[SUHVDU�VX�SOXUDOLGDG�GHQWUR�GH�XQ�
¼QLFR�PDUFR�FRQVWLWXFLRQDO��$�GLIHUHQFLD�GHO�GHUHFKR�HQ�JHQHUDO��GRQGH�VH�
PDQLHVWD�FRPR�XQ�GHUHFKR�GH�P£[LPRV��SXHV�OD�YROXQWDG�GHO�OHJLVODGRU�
HV�UHJXODU�WRGD�OD�YLGD�VRFLDO�GHVGH�HO�SXQWR�GH�YLVWD�GHO�FRQWHQLGR�\�SUR�
FHGLPLHQWR��HO�GHUHFKR�FRQVWLWXFLRQDO��SRU�HO�FRQWUDULR�HV�XQ�GHUHFKR�GH�
P¯QLPRV��R�VL�VH�SUHHUH��XQ�GHUHFKR�GH�O¯PLWHV��(V�XQ�GHUHFKR�HQ�HO�TXH�
HO�OHJLVODGRU�QR�SUHWHQGH�SUHYHU�WRGR�QL�PDWHULDO�QL�SURFHGLPHQWDOPHQWH��
VLQR�TXH�TXLHUH�SUHYHU�OR�P¯QLPR�WDQWR�HQ�XQ�VHQWLGR�FRPR�HQ�RWUR��/D�
UD]µQ�IXQGDPHQWDO�UHVLGH�HQ�TXH�VX�REMHWLYR�HV�RUGHQDU�XQ�REMHWR�SRO¯WL�
FR��\�HVWH��HQ�QLQJ¼Q�FDVR�SXHGH�HVWDU�SUH�GHFLGLGR��QR�SXHGH�DJRWDU�GHO�
HQHQWDPLHQWR�SRO¯WLFR��(Q�FDPELR��OD�&RQVWLWXFLµQ�VL�SXHGH�SRQHU�XQRV�
O¯PLWHV�D�OD�DFFLµQ�SRO¯WLFD��D�WUDY«V�GH�OR�FXDO�OD�VRFLHGDG�VH�DXWRGLULJH����

7RGDV�HVWDV�FDUDFWHU¯VWLFDV�FRQWULEX\HQ�D�LQFUHPHQWDU�HQ�OD�&RQVWLWX�
FLµQ�OR�TXH�VH�KD�GHQRPLQDGRف�WH[WXUD�DELHUWD�GHO�GHUHFKRق����SHUR�VL�OD�
&RQVWLWXFLµQ�TXLHUH�VHU�QRUPD��QR�SXHGH�UHQXQFLDU�D�HVWUXFWXUDU�SRO¯WL�
FDPHQWH�D�OD�FRPXQLGDG����

(O�VHJXQGR�JUDQ�EORTXH�GH�SHFXOLDULGDGHV�GH�OD�&RQVWLWXFLµQ�HQFXHQWUD�
VXV�UD¯FHV�HQ�HO�KHFKR�GH�TXH�HVWD�QRUPD�QR�VH�OLPLWD�D�VHQWDU�HO�RUGHQ�
MXU¯GLFR�E£VLFR�GH�OD�FRPXQLGDG��SXHV�LQFRUSRUD�WDPEL«Q�ORV�IXQGDPHQWRV�
GHO�RUGHQ�HFRQµPLFR�\�VRFLDO��TXH�HQ�VX�PRPHQWR�GHVDUUROODU£�HO�OHJLV�
ODGRU����&RPR�VH³DOD�HO�SURIHVRU�6ROR]£EDO�(FKDYDUU¯D��HVWD�XQLYHUVDOLGDG�

GH�GHUHFKR�>ً@�3RU�HVR��QR�KD\�QLQJXQD�&RQVWLWXFLµQ�TXH�VHD�SXUDPHQWH�\�VLQ�UHVLGXR��
XQ�VLVWHPD�GH�QRUPDV�MXU¯GLFDV�SDUD�OD�SURWHFFLµQ�GHO�LQGLYLGXR�HQWH�DO�(VWDGRق�

� +��3��6FKQHLGHU���ف/D�&RQVWLWXFLµQ��)XQFLµQ�\�HVWUXFWXUDق��UHFRJLGR�HQ�VX�REUD�'HPRFUD�
FLD�\�&RQVWLWXFLµQ��0DGULG��������S������UHDOL]D�XQD�PDWL]DFLµQ�P£V�DGHFXDGD��DO�VH³DODU�
TXHف�HO�GHUHFKR�FRQVWLWXFLRQDO�HV�GHUHFKR�SRO¯WLFR�HQ�XQ�WULSOH�VHQWLGR��HV�XQ�GHUHFKR�
VREUH�OR�SRO¯WLFR�SXHVWR�TXH�VX�REMHWR�VRQ�IRUPDV�\�SURFHGLPLHQWRV�SDUD�OD�IRUPDFLµQ�GH�
OD�YROXQWDG�SRO¯WLFD��HV�XQ�GHUHFKR�GH�OR�SRO¯WLFR�DO�VHU�H[SUHVLµQ�GH�ODV�IXHU]DV�VRFLDOHV�\�
SRO¯WLFDV�H[LVWHQWHV�HQ�XQ�GHWHUPLQDGR�PRPHQWR�KLVWµULFR��\�HV�XQ�GHUHFKR�SDUD�OR�SRO¯WLFR�
HQ�FXDQWR�MD�O¯PLWHV�\�REMHWLYRV�DO�SURFHVR�SRO¯WLFRق�

�ܙ (Q� FRQFUHWR� �VH³DODط 3«UH]� �5R\R� �&XUVR� GH� GHUHFKR� FRQVWLWXFLRQDO�� S����ط�� HO� GHUHFKR�
FRQVWLWXFLRQDO�FRQVLVWH�HQ�OD�MDFLµQ�GH�ORV�O¯PLWHV�SDUD�HO�HQHQWDPLHQWR�HOHFWRUDO�\�SDU�
ODPHQWDULR��(O�GHUHFKR�FRQVWLWXFLRQDO�SUHWHQGH�TXH�VH�UHVSHWHQ�ODV�UHJODV�P¯QLPDV�HQ�HO�
MXHJR�SRO¯WLFR��

�ܚ +��/��$��+DUW��(O�FRQFHSWR�GH�'HUHFKR��%XHQRV�$LUHV����������HG���SS�����ܗ���\�
�ܛ +HVVH��(VFULWRV�GH�GHUHFKR�FRQVWLWXFLRQDO��SS����ܣ�
�ܜ ,JQDFLR�GH�2WWR�3DUGR��'HUHFKR�FRQVWLWXFLRQDO��6LVWHPD�GH�IXHQWHV��%DUFHORQD��$ULHO�������

SS���������DQDOL]D�ORV�SUREOHPDV�TXH�SODQWHD�OD�&RQVWLWXFLµQ�FRPR�SURJUDPD�
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GH�FRQWHQLGR�LPSOLFD�TXHف�HQ�OD�&RQVWLWXFLµQ�VROR�SXHGHQ�HVSHFLFDUVH�
UHIHUHQFLDV�YDJDV�\�SULQFLSDOHV��FDUDFWHUHV�E£VLFRV�D�GHVDUUROODU�HQ�ODV�QRUPDV�
W¯SLFDV�GH�ORV�GLVWLQWRV�VXERUGHQDPLHQWRV�FRQFUHWRVق����

(O�WHUFHU�JUDQ�EORTXH�GH�SHFXOLDULGDGHV��\�TXL]£�OD�P£V�GHVWDFDGD��HV�OD�
LQFRUSRUDFLµQ�D�OD�&RQVWLWXFLµQ�GH�XQD�JUDQ�Q¼PHUR�GH�SULQFLSLRV�\�YDORUHV��
(O�SURIHVRU�$UDJµQ�OOHJD�D�DUPDU�TXH�HO�RUGHQDPLHQWR�FRQVWLWXFLRQDO�HV��
SUREDEOHPHQWH��HO�P£V�SULQFLSLDOLVWD�GH�WRGRV��(VWH�KHFKR�KD�RULJLQDGR�
XQ�DPSOLR�GHEDWH�GRFWULQDO�WDQWR�HQ�OD�WHRU¯D�JHQHUDO�GHO�GHUHFKR�FRPR�
HQ�OD�SURSLD�WHRU¯D�FRQVWLWXFLRQDO�

8QD�SRVLFLµQ�GRFWULQDO�TXH�SXHGH�UHSUHVHQWDUVH�SRU�HO�SURIHVRU�3ULHWR�
6DQFK¯V�HVWLPD�TXH�HO�GHUHFKRط�\�HQ�FRQFUHWR�HO�GHUHFKR�FRQVWLWXFLRQDOط
QR�SXHGH�OLPLWDUVH�D�ODV�UHJODV�MXU¯GLFDV��SRUTXH�QXQFD�SRGU¯D�HQFHUUDUVH�
WRGR�HO�GHUHFKR�HQ�OD�OHWUD�GH�ORV�SUHFHSWRV��/RV�SULQFLSLRV�\�ORV�YDORUHV�
RWRUJDQ�OD�H[LELOLGDG�VXFLHQWH�SDUD�DGDSWDU�OD�QRUPD�D�ODV�FDPELDQWHV�
FLUFXQVWDQFLDV�VRFLDOHV����

,JQDFLR�GH�2WWR�\�)RUVWKR�UHSUHVHQWDQ�RWUD�SRVLFLµQ�GRFWULQDO�P£V�
IRUPDOLVWD�HQ�OD�TXH�OD�LQFRUSRUDFLµQ�GH�SULQFLSLR�\�YDORUHV�DO�RUGHQDPLHQWR�
FRQVWLWXFLRQDO� VXSRQH�XQD� LQWR[LFDFLµQ�GH� ODV� UHJODV�FRQ�HOHPHQWRV�QR�
GHVHDEOHV��OR�TXH�RULJLQD�LQGHWHUPLQDFLµQ�H�LQVHJXULGDG�MXU¯GLFD����

(Q�ORV�PRPHQWRV�FRQVWLWX\HQWHV��ODV�YROXQWDGHV�SRO¯WLFDV�GH�ORV�VXMHWRV�
SRO¯WLFRV�VH�FRRUGLQDQ�SDUD�OD�FRQVHFXFLµQ�GH�XQ�REMHWLYR�FRP¼Q��GLFWDU�
SULQFLSLRV�TXH�HVWDQGR�SRU�HQFLPD�GH�ORV�LQWHUHVHV�SDUWLFXODUHV�GH�FDGD�
XQR��SHUPLWDQ�OD�FRQYLYHQFLD�GH�WRGRV��'H�HVWD�PDQHUD��ODV�FRQVWLWXFLR�
QHV�D�WUDY«V�GH�ORV�SULQFLSLRV�VRQ�HO�UHHMR�GH�XQ�RUGHQ�QDWXUDO�KLVWµULFR�
FRQFUHWR�GH�ODV�VRFLHGDGHV�SRO¯WLFDV�SOXUDOLVWDV��HQ�ODV�TXH��SUHFLVDPHQWH�
SRU�HOOR��QR�SRGU¯D�SURSRQHUVH�GH�QXHYR�XQ�GHUHFKR�QDWXUDO�FRQ�IXQGD�
PHQWR�WHROµJLFR��/D�&RQVWLWXFLµQ�QR�HV�GHUHFKR�QDWXUDO��VLQR�PDV�ELHQ�
OD�PDQLIHVWDFLµQ�P£V�DOWD�GHO�GHUHFKR�SRVLWLYR�TXH�VH�SUHVHQWD�D�WUDY«V�GH�
ORV�SULQFLSLRV�QR�FRPR�YROXQWDG�GH�XQD�SDUWH�VLQR�FRPR�H[SUHVLµQ�GH�XQ�
HTXLOLEULR�REMHWLYR��6REUH�OD�FXHVWLµQ�GH�VL�ODV�FRQVWLWXFLRQHV�FRQWHPSR�
U£QHDV�VH�DEUHQ�DO�GHUHFKR�QDWXUDO�R�VL�SRU�HO�FRQWUDULR�HV�SRVLEOH�VX�WRWDO�

�ܝ -XDQ�-RV«�6ROR]£EDO�(FKDYDUU¯Dف��,QWHUSUHWDFLµQ�\�MXULVSUXGHQFLD�FRQVWLWXFLRQDOق��UHFRJLGR�
HQ�VXV�$SXQWHV�GH�GHUHFKR�FRQVWLWXFLRQDO�HVSD³RO��0DGULG��V�I���Sܓ����

�ܞ /XLV� 3ULHWR� 6DQFK¯V�� �RV/ف YDORUHV� VXSHULRUHV� GHO� RUGHQDPLHQWR� MXU¯GLFR� \� HO�7ULEXQDO�
&RQVWLWXFLRQDO��3قRGHU�-XGLFLDO��1R������Sܔ���

�ܟ (��)RUVWKR��6WDWR�GL�GLULWWR�LQ�WUDQVIRUPD]LRQH��0LODQR��*XLUH��������SS�����\�VV��GRQGH�
VH�DFXVD�D�ORV�SULQFLSLRV�\�YDORUHV�GH�P«WRGRV�DUELWUDULRV�GH�LQWHUSUHWDFLµQ�



624 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

FRPSUHQVLµQ�VREUH�OD�EDVH�GH�ODV�FDWHJRU¯DV�GH�LXVSRVLWLYLVPR�HV�WRGDY¯D�
XQ�SUREOHPD�D�UHVROYHU����/RV�SULQFLSLRV�\�YDORUHV�VH�VLW¼DQ�HQ�OD�UHDOLGDG�
\�YLYLFDQ�ODV�UHJODV��SXHV�LQGLFDQ�DO�PHQRV�OD�GLUHFFLµQ�HQ�TXH�GHEHU¯D�
FRORFDUVH�OD�UHJOD�SDUD�QR�FRQWUDGHFLU�HO�YDORU�FRQWHQLGR�HQ�HO�SULQFLSLR��
/D�PHUD�SRVLELOLGDG�GH�FRQIHULU�D�ORV�KHFKRV�XQ�YDORU�QRUPDWLYR�SURSLR�
HV� DOJR�QR� VROR�QR�SUHYLVWR�� VLQR� H[FOXLGR�GHO�SRVLWLYLVPR� MXU¯GLFR��(O�
FRQWHQLGR�GH�HVWRV�SULQFLSLRV�\�YDORUHV� FRQVWLWXWLYRV�GHO�RUGHQDPLHQWR�
MXU¯GLFR�GHSHQGHQ�GHO�FRQWH[WR�FXOWXUDO�GHO�TXH�IRUPDQ�SDUWH��DGHP£V��
FRPR�DWLQDGDPHQWH�VH�KD�GLFKR��HO�VHQWLGR�FRP¼Q�GHO�GHUHFKR��HO�£PELWR�
GH�HQWHQGLPLHQWR�\�GH�UHF¯SURFD�FRPSUHQVLµQ�HQ�WRGR�GLVFXUVR�MXU¯GLFR��
OD�FRQGLFLµQ�SDUD�UHVROYHU�ORV�FRQWUDVWHV�SRU�PHGLR�GH�OD�GLVFXVLµQ�\�QR�D�
WUDY«V�GH�OD�LPSRVLFLµQ����

(Q�HO�GHEDWH�HQWUH�XQ�FRQFHSWR�HVWULFWDPHQWH�SRVLWLYLVWD�\�XQR�TXH�
GHVGH� HO�PLVPR� SRVLWLYLVPR� UHFRQRFH� HO� FRQWHQLGR� SULQFLSLDOLVWD� GH�
&RQVWLWXFLµQ�SDUHFH��HQ�OD�DFWXDOLGDG��GHFDQWDGR�HQ�IDYRU�GHO�VHJXQGR��
6H�DGPLWH��HQ�JHQHUDO��HO�FDU£FWHU�WHOHROµJLFR�GH�OD�QRUPD�FRQVWLWXFLRQDO��
TXH�GHVFDQVD�VREUH�XQRV�SULQFLSLRV�TXH�GRWDQ�GH�VHQWLGR�D�OD�HVWUXFWXUD�
FRQVWLWXFLRQDO����/RV�DXWRUHV�TXH�GHQRWDQ�HVWH�FRQWHQLGR�D[LROµJLFR�QR�
VRQ�FRQVLGHUDGRV��SRU�FRQVLJXLHQWH��FRPR�GHIHQVRUHV�GH�XQ�QXHYR�LXVQD�
WXUDOLVPR��(Q�GHQLWLYD��ORV�HQXQFLDGRV�FRQVWLWXFLRQDOHV�SXHGHQ�DOEHUJDU�
SULQFLSLRV��YDORUHV�\�UHJODV��GLVXWDQGR�WRGRV�HOORV�GH�OD�FRQGLFLµQ�QRU�
PDWLYD�GH�OD�&RQVWLWXFLµQ��/DV�UHJODV�FRQWLHQHQ�GLVSRVLFLRQHV�HVSHF¯FDV�
�GHWHUPLQDGDV���FX\R�FRQWHQLGR�W¯SLFR�HV�OD�GHWHUPLQDFLµQ�GH�VXSXHVWRV�
GH�KHFKR�\�VXV�FRUUHVSRQGLHQWHV�FRQVHFXHQFLDV�MXU¯GLFDV��/RV�YDORUHV�\�
SULQFLSLRV�HQXQFLDQ�FO£XVXODV�JHQHUDOHV��1R�HV�SDF¯FD��FRQ�WRGR��OD�GLV�
WLQFLµQ�HQWUH�SULQFLSLRV�\�YDORUHV��(V�HFXHQWH�GLVWLQJXLUORV��FXDQWLWDWLYD�
PHQWH��HQ�UD]µQ�GH�XQD�PD\RU�DEVWUDFFLµQ�GH�ORV�YDORUHV��$OJXQRV�DXWRUHV��
HQ�FDPELR��GLVWLQJXHQ�FXDOLWDWLYDPHQWH�DPERV�VXSXHVWRV�\�OHV�DWULEX\H�
GLVWLQWD�HFDFLD�MXU¯GLFD��$V¯��SDUD�0DQXHO�$UDJµQ��ORV�YDORUHV�VRQ�QHV�

�ܠ $��%DUEHUDف��$UW¯FXORق����HQ�*��%UDQFD��&RPHQWDULRV�D�OD�&RQVWLWXFLµQ��%RORQLD��=DQLFKHOOL��
������S����

�ܡ 'ZRUGLQ��/RV�GHUHFKRV���SS�����\�VV���+DEHUPDV��0RUDOH��'LULWWR��3ROLWLFD��S�����\�=D�
JUHEHOVN\��(O�GHUHFKR�G¼FWLO��Sܓ����

�ܢ $UDJµQ��3ULQFLSLRV��Sܖ����%DOGDVDUUH��2E��&LW���S������GLVWLQJXH�XQD�GREOH�OHJDOLGDG��OD�
UDFLRQDOLGDG�SURSLD�GH�OD�LQWHUSUHWDFLµQ�GH�ODV�OH\HV�\�OD�UD]RQDELOLGDG�SURSLD�GH�OD�LQWHU�
SUHWDFLµQ�GH�ORV�YDORUHV�FRQVWLWXFLRQDOHV��SDUD�GHVFDUWDU�XQD�DSUR[LPDFLµQ�HVWULFWDPHQWH�
IRUPDO��
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�LPSUHGHFLELOLGDG��YDULHGDG�GH�RSFLRQHV�GH�SRO¯WLFD�OHJLVODWLYD���PLHQWUDV�
TXH�ORV�SULQFLSLRV�VRQ�SUHVFULSFLRQHV�MXU¯GLFDV�JHQHUDOHV��LQGHWHUPLQDFLµQ��
SHUR�SUHGHFLEOHV��GLVFUHFLRQDOLGDG�MXU¯GLFD�QR�SRO¯WLFD���$�GLIHUHQFLD�GH�ORV�
SULQFLSLRV��ORV�YDORUHV�VROR�WLHQHQ�HFDFLD�LQWHUSUHWDWLYD��TXH�HO�OHJLVODGRU��
\�QR�ORV�MXHFHV��SXHGH�SUR\HFWDU��FRQ�PD\RU�OLEHUWDG�TXH�FRQ�ORV�SULQFL�
SLRV��HQ�XQD�QRUPD��(Q�FDPELR��VHJ¼Q�HVWH�DXWRU��ORV�SULQFLSLRV�SXHGHQ�
DOFDQ]DU�SUR\HFFLµQ�QRUPDWLYD�� HQ�GHIHFWR�GH� UHJOD�� WDPEL«Q�SRU�SDUWH�
GH�ORV�MXHFHV��/D�SUR\HFFLµQ�QRUPDWLYD�GH�ORV�SULQFLSLRV�VLJQLFD�TXH�HO�
GHUHFKR�VH�GHVFXEUH��QR�VH�LQYHQWD����

+R\�HO�GHUHFKR�FRQVWLWXFLRQDO�QR�SXHGH�UHGXFLUVH�D�UHJODV��SRUTXH�
QXQFD�SRGU£�HQFHUUDVH�WRGR�HO�GHUHFKR�HQ�OD�OHWUD�GH�ORV�SUHFHSWRV�MXU¯GL�
FRV�QRUPDWLYL]DGRV��/RV�SULQFLSLRV�\�YDORUHV�GH�OD�&RQVWLWXFLµQ�QR�VROR�
DSRUWD�D�HVWD�H[LELOLGDG�SDUD�VX�DGDSWDFLµQ�D�ODV�FDPELDQWHV�UHDOLGDGHV�
VRFLDOHV��VLQR�TXH�DO�PLVPR�WLHPSR�OLPLWD�OD�GLVFUHFLRQDOLGDG�GHO�DSOLFDGRU�
GHO�GHUHFKR�DO�RHFHU�FHUWH]D�VREUH�ORV�YDORUHV�TXH�GHEHQ�DSOLFDUVH��&RPR�
PDQLHVWD�3ULHWR�6DQFK¯V��

/RV� YDORUHV� VXSHULRUHV� >ً@� GHVHPSH³DQ� XQD� WDUHD� GH�
IRUWDOHFLPLHQWR�GH�OD�QRUPD�FRQVWLWXFLRQDO�HQ�HO�SURFHVR�
GH�FUHDFLµQ�DSOLFDFLµQ�GHO�GHUHFKR��UHGXFLHQGR�HO�£PELWR�
GH�GLVFUHFLRQDOLGDG�GH�WRGRV�ORV�SRGHUHV�S¼EOLFRV�\�VLQJX�
ODUPHQWH�GH�ORV�WULEXQDOHV�DO�GHWHUPLQDU�HO�VHQWLGR�¼OWLPR�
GH�ODV�QRUPDV�TXH�FRPSRQHQ�HO�RUGHQDPLHQWR�MXU¯GLFR�����

(OOR� FRQOOHYD�� HQ� SULPHU� OXJDU�� TXH� OD� FRQWURYHUVLD� QR� SRGU£� VR�
OXFLRQDUVH�HQ�HVWH�£PELWR��VLQR�TXH�GHEHU£�WUDVODGDUVH�D� OD�HVIHUD�GH� OD�
LQWHUSUHWDFLµQ�GH�ODV�QRUPDV�FRQVWLWXFLRQDOHV��GRQGH�VH�SRGU£�REVHUYDU�
GHQLWLYDPHQWH�VL�ORV�SULQFLSLRV�\�YDORUHV�LQFUHPHQWDQ�R�GLVPLQX\HQ�OD�
GLVFUHFLRQDOLGDG��(Q�VHJXQGR�OXJDU��LPSOLFD�TXH�QR�WRGRV�ORV�SUHFHSWRV�
WLHQHQ� OD�PLVPD� IXHU]D�QRUPDWLYD��QL��SRU� WDQWR�� LJXDO�HFDFLD�� OR�TXH�

�ܣ 0��$UDJµQ�5H\HV��YR]3ف�ULQFLSLRV�FRQVWLWXFLRQDOHVق��(QFLFORSHGLD�-XU¯GLFD�%£VLFD��WRPR�,,,��
0DGULG��&LYLWDV��������S�����ܐ

�ܐ� (Q�HVWD�µUELWD�VH�HQPDUFDQ��HQWUH�RWURV��ORV�VLJXLHQWHV�WUDEDMRV��5��$OH[\��7HRU¯D�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��0DGULG��������SS�����\�VV����'ZRUNLQ��/RV�GHUHFKRV��SS�����\�VV���
(��3«UH]�/X³R��(VWDGR�GH�GHUHFKR��GHUHFKRV�KXPDQRV�\�&RQVWLWXFLµQ��0DGULG��������SS������
\�VV����/XLV�3ULHWR�6DQFK¯V��6REUH�SULQFLSLRV�\�QRUPDV��3UREOHPDV�GHO�UD]RQDPLHQWR�MXU¯GLFR�
�0DGULG��������SS�����\�VV����\�$UDJµQ�5H\HV��&RQVWLWXFLµQ���SS�����\�VV�
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FRQGXFH�D� ORV�HVWXGLRV�VREUH� OD�WLSRORJ¯D�GH� ODV�QRUPDV�FRQVWLWXFLRQD�
OHV����7DO�JUDGR�GH�PL[WXUD�GH�QRUPDV�KDFH� LPSRVLEOH� OD� UHFRQGXFFLµQ�
GHO�FRQFHSWR�D�FRQVWUXFFLRQHV�HVWULFWDPHQWH�IRUPDOLVWDV��PRWLYDGR�SXHV��
SRU�ODV�IXQFLRQHV�TXH�OD�&RQVWLWXFLµQ�HVW£�REOLJDGR�D�FXPSOLU��(Q�¼OWLPR�
OXJDU��ORV�SULQFLSLRV�\�YDORUHV�VRQ�SOXUDOHV��QR�VH�HVWUXFWXUDQ�VHJ¼Q�XQD�
MHUDUTX¯D�GH�YDORUHV��6L�DV¯�IXHVH��VH�SURGXFLU¯D�XQD�LQFRPSDWLELOLGDG�FRQ�HO�
FDU£FWHU�SOXUDOLVWD�GH�OD�VRFLHGDG�\�HOOR�OOHYDU¯D�D�XQD�WLUDQ¯D�GHO�YDORU��3DUD�
VX�FRH[LVWHQFLD��HV�QHFHVDULR�TXH�SLHUGDQ�VX�FDU£FWHU�DEVROXWR��HVWR�HV��OD�
FRQGLFLµQ�TXH�ORV�SHUPLWLU¯D�FRQVWUXLU�XQ�VLVWHPD�IRUPDO�FHUUDGR�D�SDUWLU�
GH�XQR�VROR�GH�HOORV��(Q�ODV�FRQVWLWXFLRQHV�SOXUDOLVWDV�QR�FDEH�TXH�HVWR�
VHD�DV¯�\�ORV�PLVPRV�GHEHQ�VHU�FRQWURODGRV�SDUD�HYLWDU��TXH�DGTXLULHQGR�
FDU£FWHU�DEVROXWR��VH�FRQYLHUWDQ�HQ�WLUDQRV��(V�SURSLR�GH�ORV�SULQFLSLRV�\�
ORV�YDORUHV�UHODWLYL]DUVH�SDUD�SRGHU�FRQFLOLDUVH�UHF¯SURFDPHQWH��(OOR�VHU£�
JDUDQW¯D�GH�VXSHUYLYHQFLD�ODV�VRFLHGDGHV�SOXUDOLVWDV��3UXHED�HORFXHQWH�GH�
HOOR�HV�OD�WHQGHQFLD�P£V�R�PHQRV�FRQVFLHQWHPHQWH�DGRSWDGD�SRU�OD�PD\RU�
SDUWH�GH�ODV�MXULVGLFFLRQHV�FRQVWLWXFLRQDOHV��D�FRQFHELU�WRGR�HO�FRQWHQLGR�
GH�ODV�FRQVWLWXFLRQHV�FRPR�GHFODUDFLRQHV�GH�YDORU�

IV.  Los métodos de interpretación constitucional 
  y su aplicación en la jurisprudencia dominicana

A. La interpretación conforme y las sentencias interpretativas

(ƎXLFLDU�OD�FRQVWLWXFLRQDOLGDG�GH�XQD�QRUPD�FRQVLVWH�HQ�HYDOXDU�VL�HV�
FRPSDWLEOH�FRQ�OD�&RQVWLWXFLµQ��7DQWR�OD�&RQVWLWXFLµQ�FRPR�HO�UHVWR�GH�
ODV�QRUPDV�VH�H[SUHVDQ�D�WUDY«V�GH�WH[WRV�R�GLVSRVLFLRQHV�QRUPDWLYDV�TXH�
GHEHQ�VHU�LQWHUSUHWDGDV��SRU�OR�TXH�HO�MXLFLR�GH�FRQVWLWXFLRQDOLGDG�UHTXLHUH�
XQD�GREOH�\�SUHYLD�LQWHUSUHWDFLµQ��XQD�LQWHUSUHWDFLµQ�GHO�SUHFHSWR�QRU�
PDWLYR�FRQWURODGR�\�XQD�LQWHUSUHWDFLµQ�GH�ORV�SUHFHSWRV�FRQVWLWXFLRQDOHV�
TXH�RSHUDQ�FRPR�SDU£PHWURV�GH�FRQWURO��(QWUH�ORV�GLVWLQWRV�P«WRGRV�GH�
LQWHUSUHWDFLµQ�PH�FHQWUDU«�HQ�DTXHO�HQ�HO�FXDO�HVW£�EDVDGR�HO�REMHWR�GH�PL�
HVWXGLR�VREUH�OD�QRUPD�\�OD�MXVWLFLD�FRQVWLWXFLRQDO��

�ܑ� 5XELR�/ORUHQWH��ف/D�&RQVWLWXFLµQًق���SS�����\�VV���FRQVLGHUD�TXH�ODV�FRQVWUXFFLRQHV�VREUH�
OD�WLSRORJ¯D�GH�ODV�QRUPDV�FRQVWLWXFLRQDOHV�SUHWHQGHQ�GHWHUPLQDU�HO�JUDGR�GH�HFDFLD�R�
DSOLFDELOLGDG�GH�HVWDV��\�QR�UHVSRQGHQ�VROR�D�GHVHRV�VLVWHP£WLFRV�R�SHGDJµJLFRV�
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&RPR�O¯QHD�GH�SULQFLSLR�FRQ�ORV�DUJXPHQWRV�H[SXHVWRV��\�FRQ�HO�UHVSHWR�
TXH�HO�7&�GHEHQ�WHQHU�GH�OD�GHFLVLµQ�SRO¯WLFD�OH\��FRPR�RSFLµQ�GHPR�
FU£WLFD��FDEH�KDFHU�VLHPSUH�GLVWLQWDV�LQWHUSUHWDFLRQHV�GH�XQD�GLVSRVLFLµQ�
MXU¯GLFD��VLQ�TXH�WRGDV�HOODV�UHVXOWHQ�FRQVWLWXFLRQDOHV��KDEO£QGRVH�DV¯�GH�
LQWHUSUHWDFLµQ�FRQIRUPH�D�OD�&RQVWLWXFLµQ�FXDQGR�VH�LQWHUSUHWD�XQ�WH[WR�
QRUPDWLYR�GH�PDQHUD�TXH�VH�PXHVWUH�FRPSDWLEOH�FRQ�OD�&RQVWLWXFLµQ�����
/D�LQWHUSUHWDFLµQ�FRQIRUPH�VH�HQPDUFD�DV¯�HQ�HO�£PELWR�GH�ODV�LQWHUSUH�
WDFLRQHV�SODXVLEOHV�GH�XQ�WH[WR�QRUPDWLYR��GLVFULPLQDQGR�HQWUH�DTXHOODV�
TXH�UHVXOWHQ�FRPSDWLEOHV�FRQ�OD�&RQVWLWXFLµQ�\�DTXHOODV�TXH�QR�OR�VRQ��
&XDQGR�VR�SUHWH[WR�GH�OD�LQWHUSUHWDFLµQ�FRQIRUPH�HO�MXH]�FRQVWLWXFLRQDO�
UHWXHU]D�LQWROHUDEOHPHQWH�HO�VHQWLGR�GH�OD�OH\��HVWDU£�HMHUFLHQGR��VLPSOH�\�
OODQDPHQWH�IXQFLRQHV�SRO¯WLFDV��$KRUD�ELHQ��OD�LQWHUSUHWDFLµQ�FRQIRUPH�QR�
VH�WUDGXFH�HQ�XQ�VLPSOH�FULWHULR�GH�LQWHUSUHWDFLµQ�GH�ORV�WH[WRV�MXU¯GLFRV�
�JUDPDWLFDO��KLVWµULFR��WHOHROµJLFR�HWF����VLQR�HQ�XQD�DXW«QWLFD�UHJOD�VREUH�
OD�LQWHUSUHWDFLµQ�TXH�HVWDEOHFH�FµPR�KD\�TXH�LQWHUSUHWDUORV��HQ�FRQFUHWR�
HVWDEOHFH�TXH��GHQWUR�GH�ODV�YDULDV�LQWHUSUHWDFLRQHV�SODXVLEOHV�GH�XQ�SUH�
FHSWR��VROR�VRQ�OHJ¯WLPDV�DTXHOODV�TXH�VH�DFRPRGHQ�D�ODV�H[LJHQFLDV�GH�OD�
&RQVWLWXFLµQ��/D�LQWHUSUHWDFLµQ�FRQIRUPH�VH�FRQJXUD��SXHV��FRPR�XQD�
UHJOD�GH�OD�LQWHUSUHWDFLµQ�VLVWHP£WLFD�TXH�HQWLHQGH�OD�&RQVWLWXFLµQ�FRPR�
FRQWH[WR�REOLJDGR�SDUD�OD�LQWHUSUHWDFLµQ�GH�FXDOTXLHU�WH[WR�MXU¯GLFR��\�HV�
XQ�LQVWUXPHQWR�SDUD�HYLWDU�DQWLQRPLDV��3DUHFH�UD]RQDEOH�DUPDU�TXH�WRGD�
QRUPD�GHEH�LQWHUSUHWDUVH�GH�FRQIRUPLGDG�FRQ�HOOD��SRU�HOOR��HO�SULQFLSLR�GH�
LQWHUSUHWDFLµQ�FRQIRUPH�HV�HO�FULWHULR�KHUPHQ«XWLFR�TXH�GHEH�RULHQWDU�OD�
LQWHUSUHWDFLµQ�GHO�RUGHQDPLHQWR�MXU¯GLFR�HQ�WRGR�FDVR��(Q�FRQVHFXHQFLD��
OD�LQWHUSUHWDFLµQ�FRQIRUPH�HV�XVDGD�SRU�HO�MXH]�FRQVWLWXFLRQDO�SDUD�HYLWDU�
OD�GHFODUDFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV�FRQJXUDQGR�VX�DQX�
ODFLµQ�FRPR�UHPHGLR�H[WUHPR�DO�WHQHU�VLHPSUH�SUHVHQWH�HO�UHVSHWRظ�TXH�
VLHPSUH�GHEH� WHQHU�SUHVHQWHظ�GH� OD�QRUPD� FRPR�RSFLµQ� LQWHUSUHWDWLYD�
OHJLVODWLYD�GHPRFU£WLFD�OLEUH�GHQWUR��FODUR�HVW£��GHO�FRQWH[WR�QRUPDWLYR�GH�
OD�&RQVWLWXFLµQ��(OOR��VLQ�HPEDUJR��YD�D�WHQHU�FRPR�UHVXOWDGR�GRV�WLSRV�
GH�VHQWHQFLDV��ODV�VHQWHQFLDV�LQWHUSUHWDWLYDV�\�ODV�VHQWHQFLDV�PDQLSXODWLYDV�

�ܒ� $XVOHJXQJ�YRQ��*HVHQ]WHQق�HQ�OD�REUD�FROHFWLYD�%XQGHVYHUIDVVXQJVJHULFKW�XQG�*UXQGJHVHW]��
9RO�����0RKU��7XELQJD��������S�����\�VV��(Q�OD�GRFWULQD�HVSD³ROD�VH�SXHGH�YHU�D�-��-LP«QH]�
&DPSRف��,QWHUSUHWDFLµQ�FRQIRUPH�D�OD�&RQVWLWXFLµQق��HQ�OD�(QFLFORSHGLD�-XU¯GLFD�%£VLFD��
0DGULG������ܔ
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1. Las sentencias interpretativas

/DV� VHQWHQFLDV� LQWHUSUHWDWLYDV� VRQ� HO� UHVXOWDGR� GH� DFWXDU� VHJ¼Q� HO�
SULQFLSLR�GH�FRQVHUYDFLµQ�GH�ODV�OH\HV��(Q�YLUWXG�GH�GLFKR�SULQFLSLR��XQ�
SUHFHSWR�OHJDO�VROR�SXHGH�VHU�LQWHUSUHWDGR�LQFRQVWLWXFLRQDO�FXDQGR�QR�DG�
PLWD�XQD�LQWHUSUHWDFLµQ�FRQIRUPH�FRQ�OD�&RQVWLWXFLµQ��GH�PDQHUD�TXH�KD�
GH�FRQVHUYDUVH�HQ�OD�PHGLGD�HQ�TXH�VHD�VXVFHSWLEOH�GH�XQD�LQWHUSUHWDFLµQ�
FRQVWLWXFLRQDOPHQWH� DGHFXDGD��'H� DFXHUGR� FRQ� HVWR�� SXHGHQ� GHQLUVH�
ODV�VHQWHQFLDV�LQWHUSUHWDWLYDV�FRPR�DTXHOODV�TXH�QR�DQXODQ�HO�WH[WR�GH�OD�
OH\�HQ�OD�PHGLGD�HQ�TXH�DGPLWD�DOJXQD�LQWHUSUHWDFLµQ�FRQIRUPH�FRQ�OD�
&RQVWLWXFLµQ��6H�FRƎXJDQ�DV¯��OD�SULPDF¯D�GH�OD�&RQVWLWXFLµQ�\�OD�FRQ�
VHUYDFLµQ�GH�ODV�OH\HV��

(Q�SDODEUDV�GHO�7&�(VSD³RO��VRQ�VHQWHQFLDV�LQWHUSUHWDWLYDV�DTXHOODV�
TXH�UHFKD]DQ�XQD�GHPDQGD�GH�LQFRQVWLWXFLRQDOLGDG�R��OR�TXH�HV�OR�PLVPR��
GHFODUDQ�OD�FRQVWLWXFLRQDOLGDG�GHO�SUHFHSWR�LPSXJQDGR�HQ�OD�PHGLGD�HQ�
TXH�VH�LQWHUSUHWH�HO�VHQWLGR�TXH�HO�MXH]�FRQVWLWXFLRQDO�FRQVLGHUH�DGHFXDGR��
R�QR�VH�LQWHUSUHWH�HQ�VHQWLGR�TXH�FRQVLGHUH�LQDGHFXDGR��/R�TXH�FRQ�HOOR�
VH�VH³DOD��HV�TXH�H[LVWHQ�RWUDV�SRVLELOLGDGHV�GH�LQWHUSUHWDU�OD�OH\��GLIHUHQWHV�
GH�OD�UHFKD]DGD��\�TXH�GH�DFXHUGR�FRQ�HVDV�RWUDV�LQWHUSUHWDFLRQHV�SODXVL�
EOHV��OD�OH\�UHVXOWD�FRPSDWLEOH�FRQ�OD�&RQVWLWXFLµQ��'LFKDV�VHQWHQFLDV�VRQ��
SXHV��HO�UHVXOWDGR�GH�XQ�HVIXHU]R�LQWHUSUHWDWLYR�SDUD�HYLWDU�OD�GHFODUDFLµQ�
GH�LQFRQVWLWXFLRQDOLGDG�GHO�SUHFHSWR�OHJDO�LPSXJQDGR����

/DV�VHQWHQFLDV�LQWHUSUHWDWLYDV�VRQ�IRUPDOPHQWH�GHVHVWLPDWRULDV�GH�OD�
GHPDQGD�GH�LQFRQVWLWXFLRQDOLGDG��SHUR�VXVWDQFLDOPHQWH�HVWLPDWRULDV�GH�OD�
PLVPD��(OOR�HV�DV¯�SRUTXH�HQ�HOODV�VH�GHWHUPLQD��R�ELHQ�TX«�LQWHUSUHWDFLRQHV�
VRQ�OHJ¯WLPDV�GHVGH�OD�SHUVSHFWLYD�FRQVWLWXFLRQDO��GLFLHQGR�SRU�HMHPSOR�
TXH�OD�QRUPD�HV�FRQVWLWXFLRQDO�VL�VH�LQWHUSUHWD�HQ�ORV�W«UPLQRVً��R�ELHQ�
FX£OHV�GHEHQ�UHFKD]DUVH��SRU�HMHPSOR��GLFLHQGR�TXH�HV�LQFRQVWLWXFLRQDO�VL�
VH�LQWHUSUHWD�HQ�HO�VHQWLGRً���\�GH�HVWH�PRGR�VH�GHOLPLWDQ�ODV�LQWHUSUHWDFLR�
QHV�GH�OD�OH\�FRQVWLWXFLRQDOPHQWH�LQDFHSWDEOHV��HV�GHFLU��VH�FRQFUHWL]DQ�ODV�
SRVLELOLGDGHV�LQWHUSUHWDWLYDV�GHO�SUHFHSWR�OHJDO�LPSXJQDGR�R�FXHVWLRQDGR��

$KRUD�ELHQ��DO�LPSRQHU�X�RULHQWDU�OD�HOHFFLµQ�HQWUH�ODV�YDULDV�LQWHUSUH�
WDFLRQHV�SODXVLEOHV�GH�OD�OH\��HO�MXH]�FRQVWLWXFLRQDO�GHVHPSH³D�XQD�IXQFLµQ�

�ܓ� &RQ�PD\RU�DPSOLWXG�\�HVWXGLR�FRPSOHWR�VREUH�HVWDV�FXHVWLRQHV�VH�SXHGH�FRQVXOWDU�D�)��
-��'¯D]�5HYRULR��/D�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�GH�OD�OH\��/DV�VHQWHQFLDV�LQWHUSUHWDWLYDV�GHO�
7ULEXQDO�&RQVWLWXFLRQDO��/LPD��3DOHVWUD�(GLWRUHVܒ�����
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P£V�SURSLD�GH�XQ�WULEXQDO�VXSUHPR�\�QR�H[HQWD�HQ�PXFKDV�RFDVLRQHV�GH�
SRO«PLFD��SRU�HO�ULHVJR�TXH�HQWUD³D�OD�LQYDVLµQ�GH�FRPSHWHQFLDV�GH�OD�MX�
ULVGLFFLµQ�RUGLQDULD��<�HV�TXH�HQ�HIHFWR��VR�SUHWH[WR�GH�XQD�LQWHUSUHWDFLµQ�
FRQIRUPH��HO�MXH]�FRQVWLWXFLRQDO�SRGU¯D�LPSRQHU�OD�PHMRU�LQWHUSUHWDFLµQ�
GH� OD� OH\� HQ�GHWULPHQWR�GH�RWUDV� LJXDOPHQWH� FRQVWLWXFLRQDOHV��3HUR�GH�
HVWH�PRGR�GHMDU¯D� VLQ� HIHFWR� OD�QHFHVDULD� OLEHUWDG� LQWHUSUHWDWLYD�TXH� VH�
DWULEX\H�D�ORV�µUJDQRV�GH�OD�MXULVGLFFLµQ�RUGLQDULD�FRPR�SDUWH�HVHQFLDO�GH�
OD�LQGHSHQGHQFLD�MXGLFLDO�

(Q�FRQFOXVLµQ��ORV�O¯PLWHV�TXH�VHSDUDQ�OD�LQWHUSUHWDFLµQ�FRQIRUPH�
GH�OD�PHMRU�LQWHUSUHWDFLµQ�UHVXOWDQ�G«ELOHV�H�LPSUHFLVRV��SRU�HOOR�GLFKR�
P«WRGR�FRQVWLWX\H�XQD� W«FQLFD�GH�GL¯FLO�PDQHMR�FX\R�XVR�GHEH�HVWDU�
JXLDGR� SRU� XQ� SHUPDQHQWH� HMHUFLFLR� VHOI� UHVWUDLQW� D� Q� GH� QR� LQYDGLU�
FRPSHWHQFLDV� GH� OD� MXULVGLFFLµQ� RUGLQDULD�� 3RU� OR� GHP£V� HV� HYLGHQWH��
TXH� HO� UHFXUVR� D� ODV� VHQWHQFLDV� LQWHUSUHWDWLYDV� HQWUD³D�RWUR� ULHVJR�� OD�
LPSRVLFLµQ�GHO�MXH]�FRQVWLWXFLRQDO�GH�XQD�LQWHUSUHWDFLµQ�GH�OD�OH\�TXH�
FODUDPHQWH�QR�VH�GHGXFH�GH�VX�WH[WR�VHJ¼Q�ORV�F£QRQHV�LQWHUSUHWDWLYRV�
WUDGLFLRQDOHV��6H�WUDVSDVDU¯DQ�DV¯�ORV�O¯PLWHV�GH�OD�LQWHUSUHWDFLµQ�FRQIRUPH�
SDUD�UHDOL]DU�XQD�VLPSOH�DOWHUDFLµQ�MXGLFLDO�GHO�RUGHQDPLHQWR�LQYDGLHQGR�
HO�£PELWR�TXH�OD�&RQVWLWXFLµQ�UHVHUYD�SDUD�HO�OHJLVODGRU��VRQ�ODV�OODPDGDV�
VHQWHQFLDV�PDQLSXODWLYDV�

2. Las sentencias manipulativas

&XDQGR�FDEHQ�LQWHUSUHWDFLRQHV�SODXVLEOHV�GHO�SUHFHSWR�OHJDO�LPSXJ�
QDGR�� HO� MXH]� FRQVWLWXFLRQDO� SXHGH� VDOYDU� VX� FRQVWLWXFLRQDOLGDG� GH� GRV�
PRGRV��PDQLSXODQGR�HO�WH[WR�GH�OD�OH\�SDUD�SURYRFDU�XQD�LQWHUSUHWDFLµQ�
FRQVWLWXFLRQDO�GHO�PLVPR��SRU�HMHPSOR�DQXODQGR�XQ�LQFLVR�R�XQD�R�YD�
ULDV�SDODEUDV��R�ELHQ�PDQLSXODQGR�GLUHFWDPHQWH�VX� LQWHUSUHWDFLµQ��P£V�
H[DFWDPHQWH��IRU]DQGR�ODV�SRVLELOLGDGHV�LQWHUSUHWDWLYDV�GHO�WH[WR�D�Q�GH�
TXH�UHVXOWH�FRPSDWLEOH�FRQ�OD�&RQVWLWXFLµQ��$XQTXH�HQ�DPERV�FDVRV�VH�
SURGXFHQ�PDQLSXODFLRQHV�GH�OD�OH\�DPERV�FDVRV�OHV�UHVXOWD�GH�DSOLFDFLµQ�
OD�H[SUHVLµQف�VHQWHQFLDV�PDQLSXODWLYDVق�DFX³DGDV�SRU�OD�GRFWULQD�LWDOLDQD����
$�WUDY«V�GH�HVWH�P«WRGR�VH�H[FOX\H�FLHUWD�LQWHUSUHWDFLµQ�\�VH�LPSRQH�RWUD��

�ܔ� $��3L]]RUXVVRف��/DV�VHQWHQFLDV�PDQLSXODWLYDV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�LWDOLDQRق��HQ�(O�
7ULEXQDO�&RQVWLWXFLRQDO��0DGULG��,()��������S����ܕ
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/D�LQWHUSUHWDFLµQ�DTX¯�SXHGH�UHFDHU��ELHQ�VREUH�HO�SURJUDPD�QRUPDWLYR�
GHO�SUHFHSWR��VHQWHQFLDV�VXVWLWXWLYDV��R�ELHQ�VREUH�VX�£PELWR�GH�DSOLFDFLµQ��
TXH�WUDV� OD� LQWHUSUHWDFLµQ�UHVXOWD� UHGXFLGR��VHQWHQFLDV� UHGXFWRUDV���/DV�
VHQWHQFLDV�VXVWLWXWLYDV�FRQVLVWHQ�HQ�VXVWLWXLU�XQD�LQWHUSUHWDFLµQ�SODXVLEOH��
SHUR�LQFRQVWLWXFLRQDO��GHO�SUHFHSWR�OHJDO�LPSXJQDGR�SRU�RWUD�TXH�FODUD�
PHQWH�QR�VH�GHULYD�GHO�PLVPR�SHUR�TXH�UHVXOWD�DFRUGH�FRQ�OD�&RQVWLWXFLµQ��
0LHQWUDV�ODV�VHQWHQFLDV�UHGXFWRUDV��FRQVLVWHQ�HQ�KDFHU�XQD�LQWHUSUHWDFLµQ�
UHVWULFWLYD�GHO�£PELWR�GH�DSOLFDFLµQ�GHO�SUHFHSWR�OHJDO�LPSXJQDGR�D�Q�GH�
FRQIRUPDUOR�D�OD�&RQVWLWXFLµQ��WUDV�OD�LQWHUSUHWDFLµQ�OD�UHJOD�GHMD�GH�VHU�
DSOLFDEOH�HQ�XQR�R�YDULRV�GH�ORV�VXSXHVWRV�FRPSUHQGLGRV�HQ�DEVWUDFWR�SRU�
HO�HQXQFLDGR�OHJDO����

/DV�VHQWHQFLDV�DGLWLYDV�FRQVLVWHQ��HQ�FDPELR��HQ�KDFHU�XQD�LQWHUSUH�
WDFLµQ�H[WHQVLYD�GHO�£PELWR�GH�DSOLFDFLµQ�GHO�SUHFHSWR�OHJDO�LPSXJQDGR�
D�Q�GH�FRQIRUPDUOR�D�OD�&RQVWLWXFLµQ��WUDV�OD�LQWHUSUHWDFLµQ��OD�UHJOD�
HV�DSOLFDEOH�D�P£V�VXSXHVWRV�GH�ORV�FRPSUHQGLGRV�HQ�DEVWUDFWR�SRU�HO�
HQXQFLDGR�OHJDO���

(Q�ORV�WUHV�FDVRV��SRGU¯D�GHFLUVH�TXH�HQ�OD�PHGLGD�HQ�TXH�XQ�DI£Q�GH�
FRQVHUYDFLµQ�GH�OD�OH\�WUDVSDVD�HO�£PELWR�GH�LQWHUSUHWDFLRQHV�SODXVLEOHV�GH�

�ܕ� 8Q�HMHPSOR�GH�VHQWHQFLD�UHGXFWRUD�GHO�7&�HVSD³RO�SXHGH�YHUVH�HQ�OD�67&���������GH����GH�
IHEUHUR��GLFWDGD�D�SURSµVLWR�GH�OD�LPSXJQDFLµQ�GH�ORV�DUW¯FXORVܓ��\��ܓ����GH�OD�/2(&(��
TXH�HVWDEOHFH�XQ�GHWHUPLQDGR�U«JLPHQ�SDUD�ORV�FHQWURV�HGXFDWLYRV��(O�7&�HVSD³RO�HVWLPµ�
TXH�HVWRV�SUHFHSWRV�VRQ�LQFRQVWLWXFLRQDOHV�HQ�FXDQWR�VH�UHHUHQ�D�FHQWURV�VRVWHQLGRV�SRU�
OD�$GPLQLVWUDFLµQ�FRQ�IRQGRV�S¼EOLFRV��QR�OR�VRQ�HQ�FXDQWR�VH�UHHUHQ�D�FHQWURV�SULYDGRV�
QR�VRVWHQLGRV�FRQ�IRQGRV�S¼EOLFRV��'H�PDQHUD��TXH�WUDV�OD�LQWHUSUHWDFLµQ��OD�QRUPD�OHJLV�
ODWLYD�VROR�FRQVLGHUD�DSOLFDEOH�D�ORV�FHQWURV�SULYDGRV�QR�QDQFLDGRV�FRQ�IRQGRV�S¼EOLFRV��
,JXDOPHQWH�HQ�OD�67&�VREUH�OD�PHVD�GH�+%��HO�&µGLJR�3HQDO�WLSLFDED�OD�FRODERUDFLµQ�FRQ�
EDQGD�DUPDGD�FRPR�GHOLWR�\�HVWDEOHF¯D�XQD�SHQD�P¯QLPD�GH�VLHWH�D³RV��(O�7&�HVSD³RO�GLV�
WLQJXH�DOO¯�GRQGH�OD�OH\�QR�OR�KDFH��GLFH�TXH�OD�SHQD�P¯QLPD�GH�VLHWH�D³RV�HV�FRQVWLWXFLRQDO�
�SURSRUFLRQDGD��FXDQGR�OD�FRODERUDFLµQ�QR�VH�YLQFXOD�DO�HMHUFLFLR�GH�ORV�GHUHFKRV�SRO¯WLFRV��
(Q�FDPELR��FXDQGR�VH�YLQFXOD�DO�HMHUFLFLR�GH�ORV�GHUHFKRV�SRO¯WLFRV�OD�SHQD�P¯QLPD�GH�
VLHWH�D³RV�HV�GHVSURSRUFLRQDGD��$V¯�SXHV��PHGLDQWH�HVWD�VHQWHQFLD�VH�UHGXFH�HO�£PELWR�GH�
DSOLFDFLµQ�GH�OD�OH\��HQ�DGHODQWH�VROR�VHU£�DSOLFDEOH�D�ORV�FDVRV�GH�FRODERUDFLµQ�FRQ�EDQGD�
DUPDGD�QR�YLQFXODGR�DO�HMHUFLFLR�GH�ORV�GHUHFKRV�SRO¯WLFRV��9«DVH�LJXDOPHQWH��VREUH�HVWRV�
FDVR�\�GHP£V�HQ�'¯D]�5HYRULRف��/D�LQWHUSUHWDFLµQًق���Sܓ���

�ܖ� 9H£QVH��SRU�HMHPSOR�� OD�67&����������GH���GH� MXOLR��TXH�H[WLHQGH�HO� U«JLPHQ� MXU¯GLFR�
DSOLFDEOH�SDUD�ORV�PLOLWDUHV�UHSXEOLFDQRV�TXH�LQJUHVDURQ�HQ�HO�HM«UFLWR��DQWHV��GHO����GH�MXOLR�
GH������D�ORV�TXH�OR��KLFLHURQ�FRQ�SRVWHULRULGDG��R�WDPEL«Q��HQWUH�RWUDV�GH�OD�67&���������
GH����GH�GLFLHPEUH��TXH�KDFH�H[WHQVLEOH�D�TXLHQ�KXELHUD�FRQYLYLGR�GH�PRGR�PDULWDO�HO�
EHQHFLR�GH�OD�VXEURJDFLµQ�PRUWLV�FDXVD�HQ�HO�FRQWUDWR�GH�DUUHQGDPLHQWR�GH�XQD�YLYLHQGD�
TXH�OD�OH\�FRQFHG¯D�OD�FµQ\XJH�VXS«UVWLWH��HV�GHFLU�H[WLHQGH�D�ODV�SDUHMDV�GH�KHFKR��PRUH�
X[RULR��ORV�GHUHFKRV�TXH�OD�OH\�FRQFHGH�D�ORV�PDWULPRQLRV��
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OD�PLVPD��HO�MXH]�FRQVWLWXFLRQDO�UHEDVD�ORV�O¯PLWHV�GH�OD�LQWHUSUHWDFLµQ�FRQ�
IRUPH�DUURJ£QGRVH�FRPSHWHQFLDV�GHO�SRGHU�OHJLVODWLYR��3HUR�HVWD�DFWXDFLµQ�
SDUDOHJLVODWLYD�HV�SDUWLFXODUPHQWH�QRWRULD�HQ�ODV�VHQWHQFLDV�DGLWLYDV��/DV�
VHQWHQFLDV�DGLWLYDV�VXSRQHQ�HO�UHFRQRFLPLHQWR�GH�OD�LQFRQVWLWXFLRQDOLGDG�
SRU�RPLVLµQ��FHQVXUDQ�HO�SUHFHSWR�OHJDO�LPSXJQDGR�R�FXHVWLRQDGR�QR�WDQWR�
SRU�OR�TXH�GLFH��VLQR�SRU�OR�TXH�QR�GLFH��(V�GHFLU��XQD�VHQWHQFLD�DGLWLYD�HV�
WLPD�LQFRQVWLWXFLRQDO�OD�RPLVLµQ�GHO�OHJLVODGRU�GH�XQ�GHWHUPLQDGR�VXSXHVWR�
GH�KHFKR��3DUD�UHSDUDU�WDO�LQFRQVWLWXFLRQDOLGDG�GH�HVD�RPLVLµQ�OHJLVODWLYD��
OD�VHQWHQFLD�D³DGH��SRU�Y¯D�LQWHUSUHWDWLYD��HVD�UHJXODFLµQ�TXH�IDOWD��

/R�TXH�VH�SHUVLJXH�FRQ�HVWDV�VHQWHQFLDV�HV�JDUDQWL]DU�HO�SULQFLSLR�GH�
LJXDOGDG�PDWHULDO�SUHVXQWDPHQWH�YXOQHUDGR�SRU�XQ�LQWHUSUHWDFLµQ�HVWULFWD�
\�QR�H[SDQVLYD�GHO�SUHFHSWR��3HUR�HVW£�FODUR��TXH�HQ�HVWRV�FDVRV�HO�MXH]�
SRGU¯D�VDOYDU�OD�LJXDOGDG�VLPSOHPHQWH�DQXODQGR�HO�WH[WR�OHJDO��(Q�FXDOTXLHU�
FDVR��HQ�HVWRV�VXSXHVWRV��HO�MXH]�FRQVWLWXFLRQDO�DFW¼D�FODUDPHQWH�FRPR�XQ�
DXW«QWLFR�OHJLVODGRU�SRVLWLYR��

$KRUD�ELHQ��HVWD�DFWXDFLµQ�SRGU¯D�VHU�UHFXVDEOH��3ULPHUR��\�VREUH�WRGR��
SRUTXH�DO�DFWXDU�DV¯��HO�MXH]�FRQVWLWXFLRQDO�DUUHEDWD�DO�OHJLVODGRU�FRPSH�
WHQFLDV�TXH�OH�VRQ�SURSLDV��6HJXQGR��\�QR�PHQRV�LPSRUWDQWH��SRUTXH�VH�
SXHGH�RULJLQDU�XQD� VLWXDFLµQ�GH� LQVHJXULGDG� MXU¯GLFD� GH� FRQVHFXHQFLDV�
SUREDEOHPHQWH�QR�SUHYLVWDV�QL�TXHULGDV�SRU�HVD�LQWHUSUHWDFLµQ�FRQVWLWXFLR�
QDO��(Q�HIHFWR��SXHV�HV�FLHUWR�TXH�ORV�GHUHFKRV�TXH�OD�VHQWHQFLD�UHFRQRFH�
DO�JUXSR�GH�VXMHWRV�GLVFULPLQDGRV�QR�H[LVW¯DQ�KDVWD�DKRUD��IDOWD�WDPEL«Q�
OD� UHJXODFLµQ�GH� VX�HMHUFLFLR� \� ODV�SUHYLVLRQHV� HFRQµPLFDV�TXH�PXFKDV�
YHFHV�VRQ�QHFHVDULDV�SDUD�VX�VDWLVIDFFLµQ��<�HVWD�UHJXODFLµQ�HV�QHFHVDULD�
SDUD�HYLWDU�TXH�HO�HMHUFLFLR�GH� ORV�GHUHFKRV� VH�GHVERUGH�P£V�DOO£�GH� OR�
SUHYLVWR�\�TXHULGR�SRU�HVD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��SHUR�TXH�HO�MXH]�
FRQVWLWXFLRQDO�HQ�QLQJ¼Q�FDVR�SXHGH�KDFHUOD��'LFKR�GH�RWUD�PDQHUD��HO�
MXH]�FRQVWLWXFLRQDO�VHU¯D�XQ�µUJDQR�WRUSH�SDUD�OHJLVODU�SRVLWLYDPHQWH��SXHV�
QR�SXHGH�HVWDEOHFHU�HO�U«JLPHQ�MXU¯GLFR�TXH�SHUPLWLHUD�OLPLWDU�\�DFRWDU�HO�
HMHUFLFLR�GH�ORV�GHUHFKRV�UHFRQRFLGRV�HQ�OD�VHQWHQFLD��

/DV�VHQWHQFLDV�PDQLSXODWLYDV�HQ�JHQHUDO��ODV�DGLWLYDV�HQ�SDUWLFXODU��VROR�
SDUHFHQ�DGPLVLEOHV�FXDQGR�FUHDQ�R�LQWURGXFHQ�QRUPDV�FRQVWLWXFLRQDOHV�
H[LJLGDV��R�VHD��FXDQGR�GH�OD�QXHYD�QRUPD�TXH�GHULYD�OD�VHQWHQFLD�REHGH]FD�
D�OD�QHFHVLGDG�GH�SURWHJHU�DOJ¼Q�ELHQ�R�YDORU�FRQVWLWXFLRQDO�\��DGHP£V��QR�
H[LVWD�RWUD�IRUPD�GH�KDFHUOR�TXH�OD�HVWDEOHFLGD�SUHFLVDPHQWH�HQ�OD�VHQWHQFLD��
HQ�HVWRV�FDVRV�UHVXOWD�LQGLIHUHQWH�TXH�HVD�LQWHJUDFLµQ�OHJLVODWLYD�OD�OOHYH�D�
FDER�HO�MXH]�FRQVWLWXFLRQDO�R�HO�OHJLVODGRU��3RU�HO�FRQWUDULR�FXDQGR�IDOWD�
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DOJXQRV�GH�HVWRV�UHTXLVLWRV��\�HQ�SDUWLFXODU�FXDQGR�H[LVWHQ�YDULDV�SRVLELOL�
GDGHV�OHJLVODWLYDV�SDUD�HOLPLQDU�OD�LQFRQVWLWXFLRQDOLGDG��OD�LQWHUSUHWDFLµQ�
HQ�TXH�FRQVLVWH� OD�VHQWHQFLD�PDQLSXODWLYD�HV�XQD�IRUPD�GH�DUUHEDWDU�DO�
OHJLVODGRU� VX� OLEHUWDG�GH� FRQJXUDFLµQ�QRUPDWLYD��/RV�SUREOHPDV�TXH�
HVWDV� VHQWHQFLDV� SODQWHDQ�� SRGU¯DQ� UHVROYHUVH� GLFWDQGR� XQ� VHQWHQFLD� GH�
PHUD� LQFRQVWLWXFLRQDOLGDG��PHGLDQWH� OD�FXDO� VH�GHFODUD� LQFRQVWLWXFLRQDO�
XQD�OH\�SHUR�QR�VH�DQXOD�HVWD��VLQR�TXH�VH�HPSOD]D�DO�OHJLVODGRU�D�UHSDUDU�
OD�VLWXDFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�SRU�Y¯D�OHJLVODWLYD�\�HQ�OD�TXH�HO�SURSLR�
MXH]�SRGU¯D�LQFOXLU�XQD�VHULH�GH�GLUHFWULFHV�SURYLVLRQDOHV��Y£OLGDV�HQ�WDQWR�
QR�VH�GLFWH�OD�QXHYD�OH\��'H�HVWD�PDQHUD�VH�UHVSHWD�OD�DXWRQRP¯D�IXQFLRQDO�
GH�DPERV�µUJDQRV��(O�MXH]�FRQVWLWXFLRQDO�GHFODUD�OD�LQFRQVWLWXFLRQDOLGDG�
GH�OD�OH\��TXH�HV�VX�IXQFLµQ��\�DO�OHJLVODGRU�OD�SURGXFFLµQ�GH�XQD�QXHYD�
QRUPD�FRQIRUPH�DKRUD�V¯�FRQ�OD�FRQVWLWXFLµQ�\�FRQ�OD�LQWHUSUHWDFLµQ�TXH�
KD�GDGR�HO�7&�

3. Otras interferencias entre el legislador 
 y la justicia constitucional

0XFKDV�YHFHV�OD�LQWURPLVLµQ�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�HQ�OD�YLGD�
SRO¯WLFD�UDGLFD�HQ�OD�LQGHWHUPLQDFLµQ�FRPR�KHPRV�YLVWRV�P£V�DUULED�GHO�
SURSLR�WH[WR�FRQVWLWXFLRQDO��HQ�HO�TXH�VRQ�HFXHQWHV�QR�SRFDV�YHFHV�ODV�
FO£XVXODV�DELHUWDV�R�GH�IXHUWH�FRQWHQLGR�YDORUDWLYR��&XDQGR�OD�FXHVWLµQ�
FRQVWLWXFLRQDO� HVW£� DOWDPHQWH� IRUPDOL]DGD�� VX� LQWHUSUHWDFLµQ� QR� RHFH�
GXGDV��6LQ�HPEDUJR��ODV�FRQVWLWXFLRQHV�DFWXDOHV�FDUHFHQ�HQ�VXV�SUHFHSWRV�
GH�HVWD�FRQGLFLµQ��(VWD�LQGHWHUPLQDFLµQ�KDFH�TXH�HO�MXLFLR�GH�FRQVWLWXFLR�
QDOLGDG�GH�OD�OH\�VHD�QRWDEOHPHQWH�GLVFUHFLRQDO��(Q�DOJXQRV�FDVRV��HO�MXH]�
FRQVWLWXFLRQDO�YLHQH�LUUHPHGLDEOHPHQWH�DERFDGR�D�FRQYHUWLUVH�HQ�XQ�VXMHWR�
SRO¯WLFR��(VWR�OOHYD�D�TXH�HO�MXH]�FRQVWLWXFLRQDO�VH³DOH�UHFRPHQGDFLRQHV�DO�
OHJLVODGRU��R�ELHQ�MHQ�GH�PDQHUD�GLVFXWLEOH�HO�VLJQLFDGR�GH�XQ�FRQFHSWR�
HVHQFLDOPHQWH�FRQWURYHUWLGR��

(Q�HIHFWR�� HQ�DOJXQRV�FDVRV�� DQWH� OD�GXGD� VREUH�HO� VLJQLFDGR�GH�
FRQVWLWXFLµQ�HQ�XQ�GHWHUPLQDGR�SXQWR��\�DQWH�OD�GXGD�SRU�WDQWR�VREUH�
VL�OD�OH\�FXHVWLRQDGD�UHVSHWD�HO�£PELWR�GH�SRVLELOLGDGHV�SHUPLWLGDV�SRU�
OD�&RQVWLWXFLµQ��HO�7ULEXQDO�GHFODUD�OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\��SHUR�
DFRPSD³D�VX�GHFODUDFLµQ�GH�XQD�UHFRPHQGDFLµQ�DO�OHJLVODGRU�D�Q�GH�TXH�
HQ�XQ�IXWXUR�UHIRUPH�OD�OH\�DMXVW£QGROD�D�OD�PHMRU�LQWHUSUHWDFLµQ�GH�OD�
&RQVWLWXFLµQ�TXH�HVWDEOHFH�OD�VHQWHQFLD��(V�HYLGHQWH�OD�FDUJD�GH�DXWRULGDG�
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TXH�DFRPSD³D�D�HVWD�UHFRPHQGDFLµQ��SRU�OR�TXH�HV�PX\�SUREDEOH�TXH�HO�
OHJLVODGRU�WHUPLQH�DWHQGLHQGR�HVD�VXJHUHQFLD�\�UHIRUPH�OD�OH\���

$GHP£V��FXDQGR�OD�LQGHWHUPLQDFLµQ�WLHQH�TXH�YHU�FRQ�ORV�SULQFLSLRV�R�
YDORUHV�FRQVWLWXFLRQDOHV�FX\D�LQWHUSUHWDFLµQ�HV�VRFLDOPHQWH�FRQWURYHUWLGD��
FRPR�HO�GHUHFKR�D�OD�YLGD��DERUWR��HXWDQDVLD��WUDQVIXVLRQHV�GH�VDQJUH��OL�
EHUWDG�GH�H[SUHVLµQ��HWF���HV�SRVLEOH�QR�\D�TXH�HO�MXH]�FRQVWLWXFLRQDO�KDJD�
XQD�UHFRPHQGDFLµQ�DO�OHJLVODGRU��VLQR�TXH�MH�GLUHFWDPHQWH��GH�PDQHUD�
LQWROHUDEOH�GHVGH�ODV�SHUVSHFWLYD�GHO�SULQFLSLR�GHPRFU£WLFR��HO�VLJQLFDGR�
GH�HVRV�SULQFLSLRV�R�YDORUHV��(Q�WRGR�FDVR��HQWLHQGR�TXH�HO�SUREOHPD�GH�
OD�LQGHWHUPLQDFLµQ�FRQVWLWXFLRQDO�WDO�YH]�SRGU¯D�VDOYDUVH�VLQ�QHFHVLGDG�GH�
TXH�HO�MXH]�FRQVWLWXFLRQDO�GHVHPSH³H�IXQFLRQHV�SRO¯WLFDV��(Q�FRQFUHWR��
FRPR�HV�XQD�FXHVWLµQ�FRQVWLWXFLRQDO�HVHQFLDOPHQWH�FRQWURYHUWLGD�HV�PX\�
SRVLEOH�TXH�ODV�GRV�SDUWHV�HQHQWDGDV�HVJULPDQ�DUJXPHQWRV�DWHQGLEOHV��
HO�7&�SRGU¯D� DGRSWDU� XQD� VROXFLµQ� LQWHUPHGLD� FRQVLVWHQWH� HQ� GHFODUDU�
Y£OLGD�OD�OH\�SHUR�GHMDQGR�DELHUWD�OD�SRVLELOLGDG�GH�OD�UHYHUVLELOLGDG�GH�VX�
GHFLVLµQ�VL�VXUJLHUDQ�QXHYRV�GDWRV�TXH�D\XGHQ�D�HVFODUHFHU�OD�FXHVWLµQ��R�
SRU�VL�FDPELDUDQ�ODV�YDORUDFLRQHV�VRFLDOHV�\�HQ�WRGR�FDVR�GHMDQGR�DELHUWD�
OD�FRQVWLWXFLRQDOLGDG�GH�RWUDV�RSFLRQHV�GH�SRO¯WLFD�OHJLVODWLYD�WRWDOPHQWH�
FRQWUDGLFWRULDV��6L�VH�TXLHUH��OD�IXQFLµQ�DTX¯�GHO�MXH]�FRQVWLWXFLRQDO�HQ�HVWRV�
FDVRV�HV�OD�GH�XQ�£UELWUR�FX\D�IXQFLµQ�FRQVLVWH�HQ�HVWDEOHFHU�ORV�SXQWRV�GH�
SDUWLGD�GH�ORV�FXDOHV�ODV�SDUWHV�SRO¯WLFDV�HQHQWDGDV�GHEHQ�GLVFXWLU�TXH�
ELHQ�SXGLHUD�GHVHPERFDU�HQ�OD�VXVWLWXFLµQ�GH�OD�YLHMD�OH\�SRU�RWUD�QXHYD��

(Q�FRQFOXVLµQ��OD�&RQVWLWXFLµQ�>QR@�LPSRQH�UHVXOWDGRV�SRO¯WLFRV�OH�
J¯WLPRV��VLQR�TXH�WDQ�VROR�LQVWDXUD�XQ�SURFHVR�OHJ¯WLPR�SDUD�OD�DGRSFLµQ�
GH�WDOHV�GHFLVLRQHV�SRO¯WLFDV��6H�SRVWXOD��SXHV��XQD�OHFWXUD�GHPRFU£WLFD�GH�
WRGDV�ODV�GLVSRVLFLRQHV�FRQVWLWXFLRQDOHV�SHUR�HVSHFLDOPHQWH�HQ�ODV�QRUPDV�
FRQVWLWXFLRQDOHV�GH�SULQFLSLRV��(Q�RWUDV�SDODEUDV��OD�MXVWLFLD�FRQVWLWXFLRQDO�
GHEH�OLPLWDUVH�D�YHODU�SRUTXH�HQ�HO�SURFHVR�SRO¯WLFR�VH�UHVSHWHQ�WRGDV�VXV�
FRQGLFLRQHV�GH�OHJLWLPLGDG��OR�TXH�FRQGXFLU¯D�D�FRQWURODU�H[FOXVLYDPHQWH�
HO�UHVSHWR�GH�OD�LJXDOGDG�\�GH�ORV�GHUHFKRV�SRO¯WLFRV��SRU�VHU�ORV�TXH�FRQV�
WLWX\HQ�OD�HVHQFLD�GH�OD�SDUWLFLSDFLµQ�\�HO�GHEDWH�GHPRFU£WLFR��

�ܗ� 8Q�HMHPSOR�GH�HVWH�WLSR�GH�SURQXQFLDPLHQWR� OR�FRQVWLWX\H� OD�67&����������GH����GH�
MXOLR�HQ�GRQGH�VH�LPSXJQDED�OD�OH\�TXH�SUHYH¯D�OD�HOHFFLµQ�SDUODPHQWDULD�GH�ORV�YRFDOHV�GHO�
&RQVHMR�*HQHUDO�GHO�3RGHU�-XGLFLDO��\�HO�7&�HQWHQGLµ�TXH�HVH�VLVWHPD�GH�HOHFFLµQ�QR�HUD�
FRQWUDULR�D�OD�&RQVWLWXFLµQ��SRU�OR�TXH�QR�SRG¯D�GHFODUDUOR�LQFRQVWLWXFLRQDO��SHUR�DO�SURSLR�
WLHPSR�LQGLFDED�TXH�XQ�VLVWHPD�DOWHUQDWLYR��HQ�HO�TXH�OD�HOHFFLµQ�GH�ORV�YRFDOHV�SDUWLFLSDVHQ�
WDQWR�HO�3DUODPHQWR�FRPR�HO�3RGHU�-XGLFLDO��VHU¯D�P£V�FRQIRUPH�FRQ�OD�&RQVWLWXFLµQ�
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B.  Métodos de interpretación: teoría de la 
  argumentación versus interpretación discrecional

9LVWRV�ORV�FRQLFWRV�LQWHUSUHWDWLYRV�TXH�VH�SXHGHQ�SODQWHDU�GHVGH�OD�
SHUVSHFWLYD�GH�OD�GHFLVLµQ�SRO¯WLFD�\�GHPRFU£WLFD�GH�OD�OH\�YHUVXV�OD�MXVWLFLD�
FRQVWLWXFLRQDO��VH�D³DGH�MXQWR�DO�P«WRGR�GH�LQWHUSUHWDFLµQ�FRQIRUPH�RWURV�
P«WRGRV�\�SULQFLSLRV�GH�LQWHUSUHWDFLµQ�TXH�FRQJXUDQ�WRGRV�HOORV�XQD�
WHRU¯D�SURSLD�GH�OD�DUJXPHQWDFLµQ�FRQVWLWXFLRQDO��SHUR�DTX¯�\D�SURSLDPHQWH�
UHDOL]DGD�SRU�HO�SURSLR�7&��6L�HQ�HO�DSDUWDGR�DQWHULRU�YH¯DPRV�FRPR�WDQWR�
HO�OHJLVODGRU�FRPR�HO�7&�VRQ�GRV�VXMHWRV�TXH�HQ�SODQRV�GLVWLQWRV�LQWHU�
SUHWDQ�OD�&RQVWLWXFLµQ��HQ�HVWH�YHUHPRV��HQ�PXFKRV�FDVRV�VROR�FLWDUHPRV�
GDGD�OD�FRPSOHMLGDG�GHO�WHPD��DOJXQRV�GH�HVWRV�P«WRGRV�TXH�XWLOL]DQ�ORV�
WULEXQDOHV�FRQVWLWXFLRQDOHV�PHGLDQWH�ORV�FXDOHV�HVWRV�WULEXQDOHV�VH�OHJLWLPDQ�
GHPRFU£WLFDPHQWH��'DGR�TXH�FDUHFHQ�GH�OHJLWLPLGDG�GLUHFWD�GHPRFU£WLFD��
VX�DXW«QWLFD�OHJLWLPLGDG�GHPRFU£WLFD�UHVLGH�QR�VROR�HQ�HO�UHVSHFWRف�SRVL�
EOHق�OD�LQWHUSUHWDFLµQ�GHO�OHJLVODGRU�GHPRFU£WLFR��VLQR�HQ�HO�EXHQ�XVR�GH�
OD�WHRU¯D�GH�OD�DUJXPHQWDFLµQ��3XHV�ELHQ��GH�ODV�GLIHUHQWHV�WHVLV�IRUPXODGDV�
DO�UHVSHFWR�\�FRQVLGHUDQGR�LQYLDEOH�OD�H[FOXVLYD�DSOLFDFLµQ�GH�OD�KHUPHQ«X�
WLFD�FO£VLFD�D�HVWH�£PELWR��TXH�LPSOLFDU¯D�LQWHUSUHWDU�OD�&RQVWLWXFLµQ�FRPR�
VL�GH�XQD�OH\�VH�WUDWDUD��H[LVWH�OD�SRVLELOLGDG�GH�DSOLFDU�GLYHUVRV�SURFHVRV�
DUJXPHQWDWLYRV�HQ�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�TXH��HVWD�YH]�V¯��SDUWH�
GH�OD�GLIHUHQFLD�HVWUXFWXUDO�H[LVWHQWH�HQ�OD�&RQVWLWXFLµQ�\�OD�OH\��

8QR�GH�HVWRV�P«WRGRV��TXH�HQFXHQWUD�VXV�P£V�DF«UULPRV�GHIHQVRUHV�
GHQWUR�GH�OD�GRFWULQD�FRQVWLWXFLRQDO�QRUWHDPHULFDQD��HV�HO�P«WRGR�WµSLFR��
HO�FXDO�SRQH�HO�DFHQWR�\�VLW¼D�HQ�HO�HMH�GH�OD�DFWLYLGDG�LQWHUSUHWDWLYD�HO�SUR�
EOHPD�D�UHVROYHU�\�QR�OD�QRUPD�FRQVWLWXFLRQDO�DSOLFDEOH�DO�FDVR�QHFHVLWDGD�
GH�FRQFUHFLµQ��(VWH�P«WRGR�KD�VLGR�IXHUWHPHQWH�FXHVWLRQDGR�HQ�WDQWR�HQ�
FXDQWR��DO�EXVFDU�HQ�SULPHU�OXJDU�OD�VROXFLµQ�DO�SUREOHPD�SDUD�GHVSX«V�
FRPSOHWDU� OD� QRUPD� DEVWUDFWDPHQWH� IRUPXODGD�� GD� OXJDU� D� XQ� SURFHVR�
DUJXPHQWDWLYR�H[WUDRUGLQDULDPHQWH�DELHUWR�HQ�HO�TXH�OD�QRUPD�FRQVWLWX�
FLRQDO�QR�RSHUD�QHFHVDULDPHQWH�FRPR�O¯PLWH�\�SLHUGH�SRU�FRQVLJXLHQWH�VX�
IXHU]D�QRUPDWLYD��

2WUR�GH�HVWRV�P«WRGRV�HV�HO�P«WRGR�FLHQW¯FR�HVSLULWXDO��XQ�P«WRGR�
TXH�FRQVLGHUD�TXH� OD� DFWLYLGDG� LQWHUSUHWDWLYD�GHEH�DSDUHFHU�RULHQWDGD�D�
GHVFXEULU�HO�VHQWLGR�GH�OD�&RQVWLWXFLµQ�\�TXH��GHVGH�HVWH�SXQWR�GH�YLVWD��
WUDWD�GH�UHOOHQDU�OD�&RQVWLWXFLµQ��YDFL£QGROD�GH�VXV�FRQWHQLGRV�QRUPDWLYRV��
D�WUDY«V�GH�XQD�VHULH�GH�YDORUHV��SULQFLSLRV�H�LGHDV�VXSUDSRVLWLYRV��/RV�GRV�
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¼OWLPRV�P«WRGRV�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��OD�KHUPHQ«XWLFD�GH�OD�
FRQFUHFLµQ�\�OD�LQWHUSUHWDFLµQ�WHµULFR�VLVWHP£WLFD��GHVDUUROODGRV�DPERV�SRU�
OD�GRJP£WLFD�DOHPDQD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQWHPSRU£QHD��VRQ�
ORV�TXH�DSDUHFHQ�FRPR�P£V�FRQJUXHQWHV�FRQ�XQD�FRQFHSFLµQ�SRVLWLYLVWD�
GHO�GHUHFKR�HQ�OD�TXH�OD�&RQVWLWXFLµQ�VH�FRQJXUD�FRPR�XQD�DXW«QWLFD�
IXHQWH�VXSUHPD�GHO�GHUHFKR��

(O�SULPHUR�GH�HOORV��DXQTXH�FRPSDUWH�FRQ�OD�WµSLFD�OD�XWLOL]DFLµQ�GH�
XQ�SURFHVR�DUJXPHQWDWLYR�RULHQWDGR�DO�SUREOHPD��FRQVLGHUD�TXH�OD�ODERU�
GHO�LQW«USUHWH�GHEH�WHQHU�FRPR�SXQWR�GH�SDUWLGD�\�O¯PLWH�HO�SURSLR�WH[WR�
FRQVWLWXFLRQDO��UHLYLQGLF£QGRVH�DV¯�HO�YDORU�QRUPDWLYR�GH�OD�&RQVWLWXFLµQ��(O�
VHJXQGR�GH�HOORV�FRQVLGHUD�TXH�OD�LQWHUSUHWDFLµQ�FRQFUHFLµQ�FRQVWLWXFLRQDO�
GHEH�DSDUHFHU�SUHFHSWLYDPHQWH�RULHQWDGD�SRU�XQD�WHRU¯D�GH�OD�&RQVWLWXFLµQ�
TXH�UHVXOWD�D�VX�YH]�H[WUD¯EOH�GHO�SURSLR�RUGHQDPLHQWR�FRQVWLWXFLRQDO�HQ�
FRQFUHWR�GHO�TXH�VH�WUDWH��(VWR�HV��FDGD�RUGHQ�FRQVWLWXFLRQDO�RHFH�VX�
SURSLD�WHRU¯D��OD�FXDO�VH�H[WUDH�GH�VXV�SURSLRV�FRQWHQLGRV��\�TXH�UHVXOWD�
D�VX�YH]�HO�PDUFR�D�SDUWLU�GHO�FXDO�FRQVWUXLU�ORV�GLIHUHQWHV�SULQFLSLRV�GH�
OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��(V�GHFLU��HO�SURFHVR�DUJXPHQWDWLYR�GHEH�
WHQHU�HQ�SULPHU�OXJDU�SRU�REMHWR�HO�HVFODUHFLPLHQWR�GH�TX«�WHRU¯D�GH�OD�
&RQVWLWXFLµQ�HV�OD�TXH�HQFLHUUDQ�ODV�GHFLVLRQHV�IXQGDPHQWDOHV�UHFRJLGDV�
HQ�HO�WH[WR�FRQVWLWXFLRQDO��VREUH�WRGR�HOOR�Y«DVH�%DVWLGD�)UHõHGR���(YLGHQ�
WHPHQWH��OD�WHRU¯D�GH�OD�&RQVWLWXFLµQ�FRQGLFLRQD�OD�SURSLD�WHRU¯D�VREUH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��\D�TXH��SRU�HMHPSORف��D�XQD�WHRU¯D�OLEHUDO�GH�OD�
&RQVWLWXFLµQ�OH�FRUUHVSRQGH�XQD�GHWHUPLQDGD�FRQFHSFLµQ�GH�OD�OLEHUWDG�
\�GH�ODV�OLEHUWDGHV��GH�OD�SRVLFLµQ�GHO�WLWXODU�UHVSHFWR�D�ORV�GHP£V�LQGLYL�
GXRV�\�HO�(VWDGR��GHO�SDSHO�GHO�(VWDGR�HQ�OD�FRQJXUDFLµQ�\�OLPLWDFLµQ�
GH�ORV�GHUHFKRVًق��XQD�WHRU¯D�HVWD�HYLGHQWHPHQWH�GLIHUHQWH�D�XQD�WHRU¯D�
GHPRFU£WLFD�\�R�VRFLDO�GH�OD�&RQVWLWXFLµQ�TXH�GD�OXJDU�D�XQD�WHRU¯D�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV�ELHQ�GLYHUVD�

3XHV�ELHQ��OD�UHJXODFLµQ�GH�ORV�SULQFLSLRV�FRQVWLWXFLRQDOHV�GHO�W¯WXOR�,,�
GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD�QRV�RHFH�PDWHULDO�VXFLHQWH�SDUD�GLVFHUQLU�
FXDO�VHD�OD�WHRU¯D�TXH�OD�IXQGDPHQWD�\�TXH�GHEH�HQ�WRGR�FDVR�YLQFXODU�OD�
ODERU�KHUPHQ«XWLFD�GHO�LQW«USUHWH�SDUD�TXH��HIHFWLYDPHQWH��GLFKD�LQWHUSUH�
WDFLµQ�SURGX]FD�QDOPHQWH�XQ�UHVXOWDGR�FRKHUHQWH�FRQ�OD�FRQFUHWD�WHRU¯D�
GH�OD�&RQVWLWXFLµQ�TXH�GHEH�IXQGDPHQWDU�GLFKD�LQWHUSUHWDFLµQ��

(Q� SULPHU� OXJDU�� OD� WHRU¯D� GH� OD�&RQVWLWXFLµQ� GRPLQLFDQD� LPSOLFD�
DUPDU�OD�SDUWLFLSDFLµQ�GH�ODV�QRUPDV�VREUH�GHUHFKRV�IXQGDPHQWDOHV�GH�
OD�IXHU]D�QRUPDWLYD�GH�OD�QRUPD�QRUPDUXP��
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(Q�VHJXQGR�OXJDU��\�KDELGD�FXHQWD�GH�TXH�QXHVWUD�&RQVWLWXFLµQ�GHQH�
DO�(VWDGR�GRPLQLFDQR�FRPR�XQ�(VWDGR�GHPRFU£WLFR�GH�GHUHFKR��SDUHFH�
HYLGHQWH�TXH�FRQVDJUD�XQ�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR�TXH�DSDUHFH�
��FRPR�XQD�VXSHUDFLµQ�GHO�(VWDGRطVLQ�FRQVWLWXLU�VLQ�HPEDUJR�VX�DQW¯WHVLVظ
OLEHUDO�GH�GHUHFKR�

3RU�RWUD�SDUWH��OD�QXHYD�WHRU¯D�GH�OD�&RQVWLWXFLµQ�VXSRQH�XQ�FDPELR�
GHFLVLYR�GHO�FRQFHSWR�IRUPDO�GH�MXVWLFLD�TXH�LPSUHJQµ�HO�SHU¯RGR�OLEHUDO��
GHO�TXH�VH�GHVSUHQG¯D�XQD�LGHD�GH�LJXDOGDG�MXU¯GLFR�IRUPDO�TXH�QR�SHUPLW¯D�
HVWDEOHFHU�GLVWLQFLRQHV�HQ�OD�VLWXDFLµQ�MXU¯GLFDظ�HVSHFLDOPHQWH�HQ�PDWHULD�
GH�GHUHFKRVط�GH�ORV�FLXGDGDQRV�VRPHWLGRV�D�XQ�PLVPR�RUGHQDPLHQWR�MX�
U¯GLFR�DWHQGLHQGR�D�VX�FODVH�\�GLJQLGDG�VRFLDO�SRUTXH��HQ�GHQLWLYD��\�XQD�
YH]�DVXPLGD�OD�FRQFHSFLµQ�FWLFLD�VREUH�OD�H[LVWHQFLD�GH�XQD�HVWUXFWXUD�
VRFLDO�KRPRJ«QHDظ�DXQ�KR\�G¯D�LQH[LVWHQWHط��FXDOTXLHU�GLVWLQFLµQ�HQ�HO�
U«JLPHQ�MXU¯GLFR�GH�ORV�VRPHWLGRV�DO�PLVPR�RUGHQDPLHQWR�VHU¯D�DUELWUDULD��
6LQ�HPEDUJR��OD�WUDVIRUPDFLµQ�GHO�(VWDGR�OLEHUDO�GH�GHUHFKR�HQ�(VWDGR�
VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��TXH�UHVSRQGH�D�XQD�VRFLHGDG�FRQ�XQD�
FRPSRVLFLµQ�FRPSOHMD��QR�KRPRJ«QHD��SRQH�GH�PDQLHVWR�OD�LQVXFLHQ�
FLD�GH�OD�YHUWLHQWH�IRUPDO�GH�OD�LJXDOGDG�SDUD�ORJUDU�XQ�WUDWDPLHQWR�MXVWR�
GH� ORV� FRQVRFLDGRV� \� DV¯� VH� FRPLHQ]D� D�SRQHU� HO� DFHQWR�HQ� OD� LJXDOGDG�
PDWHULDO��HVWR�HV��HQ�DTXHOOD�YHUWLHQWH�GH�OD�LJXDOGDG�TXH�QR�VROR�SHUPLWH�
DO�SRGHU�S¼EOLFR�VLQR�TXH��P£V�DOO£��OH�H[LJH�XQ�WUDWDPLHQWR�GHVLJXDO�GH�
ORV�VXSXHVWRV�GH�KHFKR�VXVWDQFLDOPHQWH�GHVLJXDOHV�TXH�QR�LPSOLFD�GLVFUL�
PLQDFLµQ�DOJXQD��VLQR�TXH�FRQVWLWX\H�XQD�GLIHUHQFLDFLµQ�MXVWLFDGD�TXH�
UHVSRQGH�D�ODV�H[LJHQFLDV�SURSLDV�GH�XQDV�VRFLHGDGHV�QR�KRPRJ«QHDV�HQ�
ODV�TXH�OD�LJXDOGDG�QR�FRQVWLWX\H�XQ�SXQWR�GH�SDUWLGD�VLQR�XQ�SXQWR�GH�
OOHJDGD��5XELR�/ORUHQWH���

(Q�HVWH� VHQWLGR�� OD�&RQVWLWXFLµQ�GRPLQLFDQD�� FRPR� WRGDV� DTXHOODV�
FRQVWLWXFLRQHV�TXH�FRQVDJUDQ�OD�H[LVWHQFLD�GH�XQ�(VWDGR�GHPRFU£WLFR�GH�
GHUHFKR��QR�SXHGH�FRQWHQWDUVHظ�\�QR�OR�KDFHط��FRQ�JDUDQWL]DU�OD�LJXDOGDG�
DQWH�OD�OH\��VLQR�TXH��P£V�DOO£��FRPSOHPHQWD�GLFKR�SULQFLSLR�FXDQGR�HQFR�
PLHQGD�D�ORV�SRGHUHV�S¼EOLFRV��WDPEL«Q�DO�OHJLVODGRU��OD�WDUHD�GH�LQWHUYHQLU�
SRVLWLYDPHQWH�HQ�XQ�FRQFUHWR�FRQWH[WR�VRFLDO�SDUD�DFDEDU�FRQ�ODV�GHVLJXDO�
GDGHV�H[LVWHQWHV�SUHVHUYDQGR�GH�HVWD�IRUPD�WDPEL«Q�OD�LJXDOGDG�HQ�OD�OH\����

�ܘ� 9H£VH�HQ�HVWH�VHQWLGR�OD�W«FQLFD�GH�LQWHUSUHWDFLµQ�XWLOL]DGD�DO�UHVSHFWR�SRU�OD�6&-�GH���GH�
DEULO�GH������VREUH�ODV�JDUDQW¯DV�SURFHVDOHV�MXU¯GLFDV�\�HQ�HVSHFLDO�VREUH�OD�LQWHUSUHWDFLµQ�
FRQVWLWXFLµQ�GHO�SULQFLSLR�QRQ�ELV�LQ�LGHP�
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3RU�RWUD�SDUWH��OD�6XSUHPD�&RUWH�GH�-XVWLFLD�GRPLQLFDQD�KD�DFX³DGR�
GHWHUPLQDGRV�SULQFLSLRV�R�W«FQLFDV�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDOظ�TXH�
\D�YHQ¯DQ�UHFRJLGRV�H[SO¯FLWDPHQWH�SRU�HO� WH[WR�FRQVWLWXFLRQDO�FRPR�HO�
SULQFLSLR�GH�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQIRUPH�D�ORV�
WUDWDGRV�LQWHUQDFLRQDOHV�R�ELHQ�TXH�VH�GHVSUHQGHQ�GHO�PLVPR�GH�PDQHUD�
LPSO¯FLWDط�TXH�DSRUWDQ�UDFLRQDOLGDG�\�VHJXULGDG�MXU¯GLFD�D�OD�DFWLYLGDG�KHU�
PHQ«XWLFD�\�TXH��HQ�GHQLWLYD��SUHVHQWDQ�XQ�DOWR�FRQWHQLGR�GH�QDWXUDOH]D�
SURFHGLPHQWDO��(QWUH�ORV�P£V�VLJQLFDWLYRV�HQ�HO�PDUFR�GH�OD�WHRU¯D�GH�OD�
&RQVWLWXFLµQ�GRPLQLFDQD�SRGHPRV�PHQFLRQDU��

�ܐ 7«FQLFD�GH�XQLGDG�GH�OD�&RQVWLWXFLµQ��TXH�LPSOLFD�LQWHUSUHWDU�ORV�SUH�
FHSWRV�FRQVWLWXFLRQDOHV�DWHQGLHQGR�D�HVH�WRGR�FRKHUHQWH�TXH�FRQVWLWX\H�
HO�WH[WR�FRQVWLWXFLRQDO�HQ�HO�TXH�VH�LQVHUWD�\�TXH�QR�RHFH�FRQWUDGLF�
FLRQHV�HQWUH�VXV�SDUWHV��/D�VHQWHQFLD�FLWDGD�GH���GH�DEULO�GH������R�OD�
GHO����GH�RFWXEUH�GH������VRQ�EXHQRV�HMHPSORV�GH�HOORV��7DPEL«Q�HQ�
HVWH�VHQWLGR�VH�SXHGH�LQFOXLU�OD�6HQWHQFLD�1R������GH����GH�IHEUHUR�GH�
�����GH�OD�6XSUHPD�&RUWH�HQ�OD�TXH�VH�LQWHUSUHWD�XQD�OH\�TXH�OD�&RUWH�
FRQVLGHUD�LQFRQVWLWXFLRQDO�D�DOWHUDU�HO�VHQWLGR�\�OD�MDFLµQ�QRUPDWLYD�
FRQVWLWXFLRQDO�GHO�DUW¯FXOR����VREUH�OD�FHOHEUDFLµQ�GH�OD�IHVWLYLGDG�QD�
FLRQDO�GHO����GH�DJRVWR�FRPR�IHFKD�LQHTX¯YRFDPHQWH�LQDOWHUDEOH�SRU�
HO�OHJLVODGRU�

ܑ� 3ULQFLSLR�GH� LQWHUSUHWDFLµQ�GH�FRQFRUGDQFLD�SU£FWLFD�R�SRQGHUDFLµQ�GH�
GHUHFKRV�R�MXLFLR�GH�UD]RQDELOLGDG��TXH�LPSOLFD�TXH�ORV�GLIHUHQWHV�ELHQHV�
SURWHJLGRV�SRU�OD�&RQVWLWXFLµQ�DSOLFDEOHV�D�XQ�VXSXHVWR�SU£FWLFR�GHEHQ�
VHU�DUPRQL]DGRV�GH�WDO�IRUPD�TXH�OD�SURWHFFLµQ�GH�XQRV�QR�HQWUD³H�HO�
GHVFRQRFLPLHQWR�R�VDFULFLRV�GH�RWURV��(VWD�FRQFRUGDQFLD��SRU�RWUR�
ODGR��GHEH�KDFHUVH�HQWUH�ELHQHV�DPSDUDGRV�SRU�OD�&RQVWLWXFLµQ�\�QR��
SRU�FRQVLJXLHQWH��FRQ�UHODFLµQ�D�ELHQHV�FDOLFDGRV�FRPRف�VXSHULRUHVق�
Rف�E£VLFRVق�VLQ�DYDO�FRQVWLWXFLRQDO��(VWD�DUPDFLµQ�WLHQH�SDUWLFXODU�
UHOHYDQFLD�HQ�WDQWR�HQ�FXDQWR�GLFKD�FRQFOXVLµQ�SUHWHQGH�HYLWDU�HO�SH�
OLJUR�GH�TXH�VH�LQVWDOH�XQD�UDFLRQDOLGDG�PRUDO�R�SRO¯WLFD�VXVWLWXWLYD�GH�
OD�MXU¯GLFR�FRQVWLWXFLRQDO��(VWH�SULQFLSLR�HV�REMHWR�GH�LQWHUSUHWDFLµQ�
SRU�OD�6&-�HQ�VX�6HQWHQFLD�Q¼P������������GHO����GH�DJRVWR��HQ�XQ�
VXSXHVWR�GRQGH�VH�SODQWHD�HO�FRQLFWR�HQWUH�ORV�GHUHFKRV�GHO�QL³R�HQ�
UHODFLµQ�FRQ�ODV�SUXHEDV�GH�SDWHUQLGDG�\�ORV�GHUHFKRV�IXQGDPHQWDOHV�
D�OD�TXH�VH�SXHGHQ�FRQVLGHUDU�YLRODGRV�FRPR�FRQVHFXHQFLD�GH�GLFKDV�
SUXHEDV��HVWRV�GHUHFKRV�VRQ�OR�UHJXODGRV�HQ�HO�DUW¯FXOR����QXPHUDOHV�
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��\���VREUH�OD�GLJQLGDG�H�LQWLPLGDG��$�HVWH�UHVSHFWR�XWLOL]D�HO�DUJX�
PHQWR�GH�OD�FRQFRUGDQFLD�SU£FWLFD�GLFLHQGR�TXH�ODف�SUXHED�QR�WLHQH�
XQ�FDU£FWHU�DEVROXWR�TXH�YXOQHUH�ORV�GHUHFKRV��GLJQLGDG��SULYDFLGDG��
LQWHJULGDG� \� D� QR� DXWR� LQFULPLQDUVH�ق� TXH� SURFODPD� HO� UHFXUUHQWH�
SULQFLSDO�\�GHPDQGDGR�RULJLQDO��OR�FRQVWLWX\HQ�HO�HVWDEOHFLPLHQWR�HQ�
PDWHULD�SURFHVDO�SHQDO�GH�UHVWULFFLRQHV�D�ORV�PLVPRV��WDOHV�FRPR�HO�
H[DPHQ�FRUSRUDO�SUHMDGR�HQ�HO�DUW¯FXOR����GHO�&µGLJR�3URFHVDO�3HQDO��
TXH�LQFOX\H�ODV�H[WUDFFLRQHV�GH�VDQJUH�\�XLGRV�HQ�JHQHUDO��DGHP£V�GH�
RWURV�HVWXGLRV�FRUSRUDOHV��TXH�GHEHQ�UHDOL]DUVH�SUHVHUYDQGR�OD�VDOXG�
GHO�LPSXWDGR��(Q�HVWH�VHQWLGR��QR�KD\�QLQJ¼Q�GHUHFKR�IXQGDPHQWDO�
DEVROXWR�R�LOLPLWDGR�\�WRGRV�HOORV�GHEHQ�SRQGHUDUVH�\�DGHFXDUVH�

� � 'LFKR�SULQFLSLR�GH�LQWHUSUHWDFLµQ�OR�HQFRQWUDPRV�GH�PDQHUD�KD�
ELWXDO�HQ�ODV�VHQWHQFLDV�TXH�ORV�MXHFHV�GRPLQLFDQRV�SURQXQFLDQ�VREUH�
ORV�FRQLFWRV�HQWUH�HO�GHUHFKR�D�OD�LQIRUPDFLµQ�\�H[SUHVLµQ�\�ORV�RWURV�
GHUHFKRV�IXQGDPHQWDOHV�SXHVWRV�HQ�FRQLFWR�FRPR�VRQ�ORV�GHUHFKRV�
GH�KRQRU�\�HO�FDU£FWHU�UHVHUYDGR�GH�TXH�XQD�LQIRUPDFLµQ�VHD�S¼EOLFD��
&RPR�SDUWH�GH�HVWH�¼OWLPR�HMHPSOR�VH�SXHGH�FLWDU�OD�6HQWHQFLD����������
GH����GH�DEULO��GHO�7ULEXQDO�6XSHULRU�&RQWHQFLRVR�$GPLQLVWUDWLYR�\�
7ULEXWDULR�TXH� UHVXHOYH� OD� SUHYDOHQFLD� GHO� GHUHFKR� IXQGDPHQWDO� GH�
OD�OLEUH�LQIRUPDFLµQ�VREUH�HO�FDU£FWHU�VHFUHWR�\�UHVHUYDGR�TXH�GD�HO�
(VWDGR��HQ�FRQFUHWR� OD�2FLQD�SDUD�HO�5HRUGHQDPLHQWR�GHO�7UDQV�
SRUWH��235(7���FRQ�HO�Q�GH�VXPLQLVWUDU�DO�UHFXUUHQWH�GH�DPSDUR�
ORV�GDWRV�W«FQLFRV�GH�OD�FRQVWUXFFLµQ�GHO�0HWUR�GH�6DQWR�'RPLQJR��
'HO�SULQFLSLR�GH�SRQGHUDFLµQ�HQWUH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VLQ�
QHFHVLGDG�GH�VDFULFDU�QLQJXQR�GH�HOORV�\�VREUH�OD�EDVH�GHO�SULQFLSLR�
GH�UD]RQDELOLGDG�VH�YD�D�UHVROYHU�GLFKR�FRQLFWR�FRQVWLWXFLRQDO�HQWUH�
ORV�GLIHUHQWHV�GHUHFKRV�IXQGDPHQWDOHV�

�ܒ 3ULQFLSLR�GH�SURSRUFLRQDOLGDG��HQ�YLUWXG�GHO�FXDO��VLQ�VHU�QLQJ¼Q�GH�
UHFKR�LOLPLWDGR��VXV�O¯PLWHV�KDQ�GH�HVWDU�VRPHWLGRV�D�XQ�FRQWURO�GH�
SURSRUFLRQDOLGDG�TXH�LPSOLFD�OD�QHFHVLGDG�GH�LQWURGXFLU�HO�MXLFLR�GH�
UD]RQDELOLGDG��VHJ¼Q�HO�FXDO�OD�PHGLGD�OLPLWDWLYD�GHEH�SHUVHJXLU�XQ�
Q�FRQVWLWXFLRQDOPHQWH�O¯FLWR��3RU�RWUD�SDUWH��HO�Q�UD]RQDEOH�QR�HV�
VXFLHQWH��DGHP£V��HV�SUHFLVR�TXH�VH�UHVSHWH�HO�MXLFLR�GH�UDFLRQDOLGDG��
VHJ¼Q�HO�FXDO�OD�PHGLGD�GHEH�VHU�DGHFXDGD��QHFHVDULD�\�SURSRUFLRQDO�
HQ�VHQWLGR�HVWULFWR�DO�Q�SUHWHQGLGR��/D�DGHFXDFLµQ�GH�OD�PHGLGD�VH�
UHHUH�D�VL��HIHFWLYDPHQWH��GLFKD�PHGLGD�UHVXOWD�HFD]�SDUD�FRQVHJXLU�HO�
REMHWLYR�SURSXHVWR�� MXLFLR�GH�LGRQHLGDG���OD�QHFHVLGDG�KDFH�UHIHUHQFLD�D�
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OD�QHFHVDULD�LQH[LVWHQFLD�GH�RWUR�PHGLR�P£V�PRGHUDGR�SDUD�OD�FRQVHFX�
FLµQ�GHO�Q�SHUVHJXLGR�� MXLFLR�GH�QHFHVLGDG���\�OD�SURSRUFLRQDOLGDG�HQ�
VHQWLGR�HVWULFWR�VH�UHHUH�D�VL�GH�GLFKD�PHGLGD�GHULYDQ�P£V�EHQHFLRV�
R�YHQWDMDV�TXH�SHUMXLFLRV��6H�WUDWD��HQ�GHQLWLYD��GH�TXH�H[LVWD�XQD�
FRQH[LµQ�HIHFWLYD��QHFHVDULD�\�SURSRUFLRQDO�HQWUH�HO�PHGLR�R�PHGLGD�
OLPLWDWLYD�GHO�GHUHFKR�IXQGDPHQWDO�\�OD�QDOLGDG�SHUVHJXLGD��6L�GLFKD�
PHGLGD�OLPLWDWLYD�QR�VXSHUD�HO�WHVW�GH�UD]RQDELOLGDG�\�R�UDFLRQDOLGDG�
�DGHFXDFLµQ��QHFHVLGDG�\�SURSRUFLRQDOLGDG���HQWRQFHV�GLFKD�PHGLGD�
VHU£�LQFRQVWLWXFLRQDO�\�QR�SRGU£�VXSHUDU�HQ�VX�FDVR�HO�MXLFLR�TXH�VREUH�
VX�FRQVWLWXFLRQDOLGDG�WXYLHUD�TXH�UHDOL]DU�OD�6XSUHPD�&RUWH��3XHVWR�HQ�
UHODFLµQ�FRQ�HO�HMHPSOR�DQWHULRU�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�XWLOL]D�
HVWD�W«FQLFD�GH�LQWHUSUHWDFLµQ�HQ�OD�FLWDGD�VHQWHQFLD�GH����GH�DJRVWR�GH�
�����VREUH�OD�FRQVWLWXFLRQDOLGDG�GH�ODV�SUXHEDV�¯VLFDV�GH�SDWHUQLGDG�
D�HIHFWRV�GH�GHWHUPLQDU�OD�OLDFLµQ�GH�ORV�QL³RV�QR�UHFRQRFLGRV��

�ܓ 3ULQFLSLR�GH�HIHFWLYLGDG�GH�GHUHFKRV��GHO�TXH�VH�GHVSUHQGH�OD�REOLJDFLµQ�
GH�ORV�SRGHUHV�S¼EOLFRV�GH�LQWHUSUHWDU�OD�QRUPDWLYD�DSOLFDEOH�HQ�HO�VHQ�
WLGR�P£V�IDYRUDEOH�SDUD�OD�HIHFWLYLGDG�GHO�GHUHFKR�IXQGDPHQWDO��(VWD�HV�
OD�W«FQLFD�TXH�EXVFµ�HO�7ULEXQDO�GH�OR�&RQWHQFLRVR�$GPLQLVWUDWLYR�\�
7ULEXWDULR�GH����GH�QRYLHPEUH�GH������FXDQGR�D�OD�KRUD�GH�LQWHUSUHWDU�
XQ�FRQLFWR�HQWUH�HO�GHUHFKR�GH�LQIRUPDFLµQ�GH�ORV�FLXGDGDQRV�\�HO�
FDU£FWHU�FODVLFDGR�R�UHVHUYDGR�GH�FLHUWDV�LQIRUPDFLRQHV�GH�(VWDGR��HO�
7ULEXQDO�UHVXHOYD�D�IDYRU�GH�OD�SURWHFFLµQ�\�GH�OD�HIHFWLYLGDG�GHO�GHUH�
FKR�IXQGDPHQWDO�GHO�UHFXUUHQWH�D�XQD�LQIRUPDFLµQ�S¼EOLFD�DFFHGLHQGR�
DO�H[SHGLHQWH�DGPLQLVWUDWLYR�GH�UHDOL]DFLµQ�GH�ODV�REUDV�GHO�PHWUR�GH�
6DQWR�'RPLQJR��(O�SULQFLSLR�GH�HIHFWLYLGDG�\�SUHYDOHQFLD�GH�GLFKR�
GHUHFKR�IXQGDPHQWDO�HV�XWLOL]DGR�SRU�HO�7ULEXQDO�6XSHULRU�FRPR�XQD�
PXHVWUD�GH�LQWHUSUHWDFLµQ�FRQIRUPH�D�OD�&RQVWLWXFLµQ�VREUH�OD�EDVH�GH�
OD�HIHFWLYLGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VREUH�FXDOTXLHU�DFWLYLGDG�
S¼EOLFD�GH�OD�$GPLQLVWUDFLµQ��

�ܔ 7«FQLFD�GH�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQIRUPH�D�ORV�
WUDWDGRV�LQWHUQDFLRQDOHV�UDWLबFDGRV�SRU�5HS¼EOLFD�'RPLQLFDQD��VH�GHV�
SUHQGH�GHO�DUW¯FXOR����\�GH�«O�KD\�TXH�LQFOXLU�HO�SULQFLSLR�GH�LQWHUSUH�
WDFLµQ�GHO�GHUHFKR�LQWHUQR�GH�FRQIRUPLGDG�FRQ�HO�GHUHFKR�FRPSDUDGR��
XQ�SULQFLSLR�FRQ�HO�Q�GH�SRGHU�GRWDU�GH�PD\RU�DUJXPHQWDFLµQ�ODV�
GLVSRVLFLRQHV� FRQVWLWXFLRQDOHV�GRPLQLFDQDV� VREUH� OD� EDVH�GHO� GHUH�
FKR�FRQVWLWXFLRQDO�FRPSDUDGR��/D�&RQVWLWXFLµQ�GRPLQLFDQD�REOLJD�
D� ORV�SRGHUHV�S¼EOLFRV�D� LQWHUSUHWDU� ORV�GHUHFKRV� IXQGDPHQWDOHV�GH�
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FRQIRUPLGDG�FRQ�HVRV�WUDWDGRV��OR�FXDO�WLHQH�XQD�H[WUDRUGLQDULD�LP�
SRUWDQFLD��VREUH�WRGR�SDUD�HO�OHJLVODGRU���VWH�\D�QR�WLHQH�VROR�FRPR�
O¯PLWH�OD�&RQVWLWXFLµQ�GRPLQLFDQD��HQ�VX�WDUHD�SUHYLD�GH�FRPSUHQGHU�
�LQWHUSUHWDU��FX£O�HV�HO�FDPSR�GH�OR�FRQVWLWXFLRQDOPHQWH�SRVLEOH��SDUD�
SRGHU�OXHJR�GHVDUUROODU��FRQFUHFLµQ�SRO¯WLFD��HO�GHUHFKR�R�OLEHUWDG�HQ�
FXHVWLµQ��KD�GH�WHQHU�SUHVHQWH�DGHP£V�DTXHOORV�WUDWDGRV�\�DFXHUGRV��
/DV�RSFLRQHV�SRO¯WLFDV�GHO�OHJLVODGRU�VH�YHQ�DV¯�UHGXFLGDV�R�DO�PHQRV�
PHGLDWL]DGDV�SRU�ORV�PHQWDGRV�WUDWDGRV�\�SRU�OD�LQWHUSUHWDFLµQ�TXH�D�
VX�YH]�KDFHQ�GH�HOORV�ORV�WULEXQDOHV�LQWHUQDFLRQDOHV�TXH�ORV�DSOLFDQق��
(Q�HVH�VHQWLGR��OD�MXULVSUXGHQFLD�GRPLQLFDQD�KD�VLGR�PX\�SUROõD�HQ�
HO�XVR�GH�HVWD�W«FQLFD�GH�LQWHUSUHWDFLµQ�VREUH�OD�EDVH�GH�ORV�WUDWDGRV�
FRPR�SRQHQ�GH�PDQLHVWD�DTX¯�OD�PD\RU¯D�GH�ODV�VHQWHQFLDV�TXH�DTX¯�
VH�FRPHQWDQ��/RV�SDFWRV�LQWHUQDFLRQDOHV�GH�GHUHFKRV�KXPDQRV��SHUR�
HVSHFLDOPHQWH�OD�&RQYHQFLµQ�$PHULFDQD�DV¯�FRPR�OD�&RUWH�,QWHUDPH�
ULFDQD�GH�'HUHFKRV�+XPDQRV��KDQ�GDGR�DUJXPHQWRV�SHUPDQHQWHV�D�OD�
6XSUHPD�&RUWH�GH�-XVWLFLD�SDUD�LQWHUSUHWDU�ORV�GHUHFKRV�IXQGDPHQWDOHV�
GH�DFXHUGR�FRQ�GLFKRV�WUDWDGRV�LQWHUQDFLRQDOHV��(Q�FRQFUHWR��HVD�KD�
VLGR�OD�W«FQLFD�LQWHUSUHWDWLYD�SDUD�VROXFLRQDU�HO�FRQLFWR�HQWUH�HO�GHUH�
FKR�D�OD�LQIRUPDFLµQ�\�ODV�PDWHULDV�UHVHUYDGDV�GH�(VWDGR�HQ�OD�6HQWHQFLD�
��������GHO�7ULEXQDO�&RQWHQFLRVR�$GPLQLVWUDWLYR��(O�7ULEXQDO�DGHP£V��
HQ�HVWH�FDVR�QR�VROR�XWLOL]D�FRPR�W«FQLFD�LQWHUSUHWDWLYD�HO�DUW¯FXOR����
GH�OD�&RQYHQFLµQ�$PHULFDQD��VLQR�WDPEL«Q�OD�LQWHUSUHWDFLµQ�TXH�OD�
&RUWH�,QWHUQDFLRQDO�GH�-XVWLFLD�GH�6DQ�-RV«�KD�OOHYDGR�D�FDER�VREUH�
HO�GHUHFKR�D�OD�LQIRUPDFLµQ��(Q�ORV�PLVPRV�W«UPLQRV�VH�H[SUHVDQ�ODV�
VHQWHQFLDV�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�GH���GH�DEULO�GH������\�GH�
���GH�IHEUHUR�GHܗ����

�ܕ (VSHFLDOPHQWH�LQWHUHVDQWH�DO�UHVSHFWR�HV�OD�W«FQLFD�LQWHUSUHWDWLYD�TXH�
XWLOL]D�OD�6XSUHPD�&RUWH�EDVDGR�HQ�HO�6Rࠖ�/DZ�R�LQWHUSUHWDFLµQ�GH�
ORV�GHUHFKRV� IXQGDPHQWDOHV� VREUH� OD�EDVH�GHO�GHUHFKR�FRPSDUDGR��
'H�PDQHUD� HMHPSODU� VH� SXHGH� FLWDU� OD� 6HQWHQFLD� ���������� GH� ���
GH�DJRVWR��VREUH�ODV�SUXHEDV�GH�SDWHUQLGDG��(Q�OD�PLVPD�VH�KDFH�XQ�
HVWXGLR�FRPSDUDGR�\�FRPSOHWR�VREUH�HO�DVXQWR�QR�VROR�VREUH�OD�OHJLV�
ODFLµQ�FRPSDUDGD��VLQR�VREUH�OD�LQWHUSUHWDFLµQ�TXH�KDQ�OOHYDGR�D�FDER�
ODV�GLVWLQWDV�FRUWHV�FRQVWLWXFLRQDOHV�GH�$P«ULFD�\�(VSD³D��/D�&RUWH�
DGHP£V�HV�PX\�FRQVFLHQWH�VREUH�OD�YLQFXODFLµQ�MXU¯GLFD�GHO�XVR�TXH�
OH�GD�D�HVWD�W«FQLFD�GH�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO�DO�FRQVLGHUDUOD�QR�
YLQFXODQWH��3HUR�GH�DFXHUGR�FRQ�ORV�DUJXPHQWRV�GH�OD�SURSLD�VHQWHQFLD��



641
Fuentes del derecho y justicia constitucional

Dr.  Marcos Francisco Massó Garrote
Profesor de Derecho Constitucional en la Universidad de Castilla-La Mancha, España.

T
er

c
er

a 
jo

r
n

ad
a

��
�G
H�H

QH
UR
�G
H��

��
�

HO�XVR�GH�HVWD�LQWHUSUHWDFLµQ�GH�DFXHUGR�FRQ�HO�GHUHFKR�FRPSDUDGR�
VLUYH�SDUD�DUJXPHQWDU�\�PRWLYDU�FRQ�PD\RU�SURIXQGLGDG�ORV�SURSLRV�
SULQFLSLRV�FRQVWLWXFLRQDOHV��HQ�HVWH�FDVR��OD�DUJXPHQWDFLµQ�HQ�GHUHFKR�
VREUH�HO�GHVDUUROOR�GHO�GHUHFKR�IXQGDPHQWDO�D�OD�SURWHFFLµQ�GH�ORV�
GHUHFKRV�GHO�QL³R�HQ�5HS¼EOLFD�'RPLQLFDQD��$V¯��HQ�ORV�DUJXPHQWRV�
GH�OD�&RUWH�

�ً��HVWD�FRUWH�FRQVLGHUD�FRQYHQLHQWH��D�ORV�QHV�GH�HVWD�
EOHFHU�FX£O�KD�VLGR�OD�SRVWXUD�GH�SDUWH�GH�OD�MXULVSUXGHQFLD�
H[WUDƎHUD��D�PRGR�GH�GHUHFKR�FRPSDUDGR�\�HQWHQGLHQGR�
HO�FDU£FWHU�QR�YLQFXODQWH�GH�ODV�MXULVSUXGHQFLD�GH�WULEX�
QDOHV�H[WUDƎHURV��FLWDU�OD�SRVLFLµQ�GH���WULEXQDOHV�VXSUH�
PRV�GH�SD¯VHV�FRQ�JUDQ�VLPLOLWXG�FXOWXUDO�H�LQFOXVR�GHO�
PLVPR�LGLRPD�QXHVWUR��HVWRV�VRQ�XQ�WULEXQDO�VXSUHPR�
GH� MXVWLFLD�GHO�&DULEH��XQ�WULEXQDO�VXSUHPR�GH� MXVWLFLD�
FHQWURDPHULFDQR��GRV�VXUDPHULFDQRV��XQD�FRUWH�VXSUHPD�
GH� MXVWLFLD� \� XQ� WULEXQDO� FRQVWLWXFLRQDO�� \� XQ� WULEXQDO�
FRQVWLWXFLRQDO�HXURSHR��

(O�7ULEXQDO�6XSUHPR�GH�3XHUWR�5LFR�����-�7�6������FDVR�$ORQVR�$ORQVR�
$ORQVR��FLWDGR�HQ�HO�OLEUR�6¯QWHVLV��MXULVSUXGHQFLD�GHUHFKR�GH�IDPLOLD������
������GH�OD�DXWRU¯D�GH�OD�'UD��5XWK�2UWHJD�9«OH]��H[SUHVD�TXH�

�ً��OD�HQPLHQGD�D�OD�UHJOD����GH�HYLGHQFLD��LQWURGXFLGD�
SRU�OD�/H\�Q¼PHUR�����GHO����GH�MXOLR�GH�������WXYR�FRPR�
SURSµVLWR�KDFHU�PDQGDWDULR�SDUD�HO�7ULEXQDO� UHTXHULU� D�
WRGDV�ODV�SDUWHV�HQ�OD�FRQWURYHUVLD�TXH�VH�VRPHWDQ�D�HVWH�
WLSR�GH�H[£PHQHV��GH�PHGLDU�PRFLµQ�GH�SDUWH�D�HVRV�QHV��
'LFKD�HQPLHQGD�HV�XQD�TXH�SURSHQGH�DO�ORJUR�GH�OD�SR�
O¯WLFD�S¼EOLFD�GHO�(VWDGR�/LEUH�$VRFLDGR�GH�3XHUWR�5LFR�
GH�ORJUDU�TXH�OD�SDWHUQLGDG�VHD�HVWDEOHFLGD�HQ�HO�PD\RU�
Q¼PHUR�SRVLEOH�GH�FDVRV�GH�PHQRUHV�TXH�KDQ�QDFLGR�IXHUD�
GHO�PDWULPRQLR��(VWR�HV�SDUWH�GHO�JUDQ�LQWHU«V�S¼EOLFR�GHO�
FXDO�HVW£Q�UHYHVWLGRV�ORV�FDVRV�GH�OLDFLµQ��

/D�6DOD�6HJXQGD�GH�OD�&RUWH�6XSUHPD�GH�-XVWLFLD�GH�&RVWD�5LFD��([S��
���������������)$��5HV����������������GH�IHFKD����GH�MXQLR�GH�������
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KD�DUPDGR�TXH�HO�GHUHFKR�GH�ODV�SHUVRQDV�D�FRQRFHU�OD�LGHQWLGDG�GH�ORV�
SDGUHV��\�HQ�FRQVHFXHQFLD�OD�SURSLD��

�ً�� HV�XQD�QHFHVLGDG� FRQQDWXUDO� DO� VHU�KXPDQR� HO� FR�
QRFLPLHQWR�GH�VX�J«QHVLV��TXH�WUDVFLHQGH�OR�TXH�SRGU¯D�
FRQVLGHUDUVH�XQ�LQWHU«V�SXUDPHQWH�ELROµJLFR�\�FRDG\XYD�
D�HVWUXFWXUDU�\�FRQVROLGDU�OD�SHUVRQDOLGDG�GHO�LQGLYLGXR��
'H�DK¯�TXH�VH�HQFXHQWUH�WDPEL«Q�HQ�MXHJR�HO�UHVSHWR�D�
OD�GLJQLGDG�GH� OD�SHUVRQD�HQ� VX�GLPHQVLµQ�GH�GHUHFKR�
DO�FRQRFLPLHQWR�GH�OR�TXH�UHDOPHQWH�VH�HV��GH�OD�YHUGDG�
SHUVRQDO��SXQWR�GH�SDUWLGD�QHFHVDULR�SDUD�FXDOTXLHU�FRQ�
FHSFLµQ�GH�OLEHUWDG��

/D�&RUWH�6XSUHPD�GH�-XVWLFLD�$UJHQWLQD��IHFKD���GH�GLFLHPEUH�GHO�
������FDXVD�1R��+����;;,9��)DOORVܡ��������FLWDGD�HQ�HO�OLEUR�WLWXODGR�
7UDWDGRV�LQWHUQDFLRQDOHV�LQWHUSUHWDGRV�SRU�OD�&RUWH�6XSUHPD��DXWRU¯D�GHO�'U��
-RV«�/XLV�$PDGHR��SUHY«�TXH�

�ً�� HVWDQGR� HQ� MXHJR� HO� GHUHFKR� D� OD� LGHQWLGDG� GH� XQ�
PHQRU�� DGPLWLU� OD� QHJDWLYD� GHO� LPSXWDGR� GHO� GHOLWR� GH�
VXSRVLFLµQ�GH�HVWDGR�FLYLO�D�TXH�VH�OH�H[WUDLJD�VDQJUH�SDUD�
UHDOL]DU�XQ�HVWXGLR�P«GLFRLQPXQRJHQ«WLFR�GH�KLVWRFRP�
SDWLELOLGDG�� LPSRUWDU¯D� GHVFRQRFHU� OR� HVWLSXODGR� HQ� OD�
&RQYHQFLµQ�VREUH�ORV�'HUHFKRV�GHO�1L³R�

V.  Conclusiones

'H�OR�H[SXHVWR�DTX¯�SXHGH�DUPDUVH�TXH�OD�PD\RU¯D�GH�ORV�SUREOHPDV�
D�ORV�TXH�VH�HQHQWD�OD�MXVWLFLD�FRQVWLWXFLRQDO�UHVLGH�WDQWR�HQ�ODV�LFFLRQHV�
FRQ�HO�OHJLVODGRU�GHPRFU£WLFR�FRPR�HQ�ODV�LFFLRQHV�FRQ�OD�MXULVGLFFLµQ�
RUGLQDULD��(Q�HVRV�DUW¯FXORV�QRV�KHPRV�GHGLFDGR�VREUH�PDQHUD�D�WUDWDU�ODV�
SULPHUDV��(O�SURSLR�.HOVHQ�GHIHQG¯D�XQ�FRQFHSWR�GH�&RQVWLWXFLµQ�FRPR�
UHJXODFLµQ�IRUPDO�GH�ORV�PRGRV�GH�SURGXFFLµQ�QRUPDWLYD�SRUTXH�DGYHUW¯D�
\D�GH�ORV�SUREOHPDV�TXH�JHQHUDU¯D�XQD�&RQVWLWXFLµQ�TXH�FRQWXYLHUD�SULQ�
FLSLRV�PDWHULDOHV�GH�MXVWLFLD��(Q�FRQVHFXHQFLD�OD�FRQFHSFLµQ�GH�OD�MXVWLFLD�
GH� OD�PD\RU¯D� GH� ORV� MXHFHV� GH� HVH� WULEXQDO� SRGU¯D� VHU� FRPSOHWDPHQWH�



643
Fuentes del derecho y justicia constitucional

Dr.  Marcos Francisco Massó Garrote
Profesor de Derecho Constitucional en la Universidad de Castilla-La Mancha, España.

T
er

c
er

a 
jo

r
n

ad
a

��
�G
H�H

QH
UR
�G
H��

��
�

RSXHVWD�D�OD�GH�OD�PD\RU¯D�GH�OD�SREODFLµQ�\�OR�VHU¯D��HYLGHQWHPHQWH��D�OD�
GH�OD�PD\RU¯D�GHO�3DUODPHQWR�TXH�KXELHUD�YRWDGR�OD�OH\��%LHQ�HV�YHUGDG�TXH�
HVWH�HV�XQ�SUREOHPD�TXH�QR�VROR�DIHFWD�D�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��
VLQR�WDPEL«Q�D�OD�MXULVGLFFLµQ�RUGLQDULD��SXHV��GHVGH�HO�PRPHQWR�HQ�TXH�
VH�DFHSWD�OD�SOHQD�IXHU]D�QRUPDWLYD�GH�WRGRV�ORV�SUHFHSWRV�FRQVWLWXFLRQD�
OHV��VX�DSOLFDFLµQ�HV�WDUHD�HQFRPHQGDGD�D�WRGRV�ORV�RSHUDGRUHV�MXU¯GLFRV��
(Q�FXDOTXLHU�FDVR��QR�FDEH�GXGD��TXH�HV�HO�MXH]�FRQVWLWXFLRQDO�TXLHQ�GH�
PDQHUD�LQPHGLDWD�YLHQH�OODPDGR�D�WRPDU�HQ�FRQVLGHUDFLµQ�WDOHV�YDORUHV�
\�SULQFLSLRV��$KRUD�ELHQ��OD�VROXFLµQ�GH�ORV�SUREOHPDV�TXH�JHQHUDQ�ODV�
FRQVWLWXFLRQHV�PDWHULDOHV�QR�SDUHFHQ�HQFRQWUDUVH�HQ�OD�DGRSFLµQ�GH�XQD�
FRQVWLWXFLµQ�IRUPDO��D�OR�.HOVHQ��SXHV�XQD�&RQVWLWXFLµQ�DV¯�GH�GHVFDUQDGD�
>SXHGH@�KDFHU�SHUGHU�HO�VHQWLGR�DO�FRQVWLWXFLRQDOLVPR�FRPR�FRQFHSFLµQ�
GHO�GHUHFKR�SOHQDPHQWH�FRPSURPHWLGD�FRQ�HO�FRQWURO�GHO�SRGHU�SDUD�OD�
SURWHFFLµQ�GH�ORV�GHUHFKRV��

$GHP£V��ORV�SULQFLSLRV��DO�H[SUHVDU�YDORUHV�\�QHV�UHVSDOGDGRV�HQ�PD�
\RU�R�PHQRU�JUDGR�SRU�ORV�GLYHUVRV�JUXSRV�VRFLDOHV��SRVLELOLWDQ�XQ�SDFWR�
FRQVWLWX\HQWH�HQ�HO�TXH�WRGRV�SXHGHQ�UHFRQRFHUVH��OR�TXH�FRQWULEX\H�D�OD�
LQWHJUDFLµQ�SRO¯WLFD�HQ�XQD�VRFLHGDG�SOXUDO��<�HVWH�HO�GUDPD�GH�OD�MXVWLFLD�
FRQVWLWXFLRQDO�� OD�FRQVDJUDFLµQ�FRQVWLWXFLRQDO�GH�GHUHFKRV�\�SULQFLSLRV�
PDWHULDOHV�GH�MXVWLFLD�SODQWHD�SUREOHPDV�FRQ�HO�OHJLVODGRU�GHPRFU£WLFR�\�
FRQ�HO�MXH]��3HUR�SRU�RWUR�ODGR��VL�KD�GH�WHQHU�VHQWLGR�HO�SOHQR�FRQWURO�
GHO�SRGHU��HV�QHFHVDULR�FRQFHELU�OD�&RQVWLWXFLµQ�QR�\D�FRPR�FDUWD�IRUPDO�
GH�GLVWULEXFLµQ�GHO�SRGHU��VLQR�VREUH�WRGR�FRPR�HO�UHFRQRFLPLHQWR�GH�
ORV�SULQFLSLRV�GH� MXVWLFLD�TXH�KDQ�GH�FRQVWLWXLU� ORV� FDXFHV�SRU� ORV�TXH�
WUDQVFXUUD�OD�YLGD�VRFLDO�\�SRO¯WLFD��(VWRV�SULQFLSLRV�GH�MXVWLFLD��DGHP£V��
QR�VRQ�VROR�ORV�GHUHFKRV�GH�SDUWLFLSDFLµQ�HQ�HO�GHEDWH�GHPRFU£WLFR��SXHV�
OD�VROD�JDUDQW¯D�GH�HVWRV�GHUHFKRV�DXQ�QR�SURWHJH�D�OD�PLQRU¯D��TXH�SXHGH�
VHU�DUUROODGD�SRU�XQD�GHFLVLµQ�GH�OD�PD\RU¯D��VRQ�WDPEL«Q�OD�FRQVDJUD�
FLµQ�FRQVWLWXFLRQDO�GH�ODV�SOXUDOHV�FRQFHSFLRQHV�GH�MXVWLFLD�SUHVHQWHV�HQ�
OD�VRFLHGDG��(V�GHFLU��OD�FRQFHSFLµQ�GH�OD�GHPRFUDFLD�D�OD�TXH�GHEH�GDU�
YLGD�OD�&RQVWLWXFLµQ�QR�HV�OD�IRUPDO�TXH�HVWDEOHFH�TXL«Q�GHFLGH�\�FµPR�VH�
GHFLGH��VLQR�OD�VXVWDQFLDO��TXH�HVWDEOHFH�TX«�HV�OR�TXH�QLQJXQD�PD\RU¯D��
SRU�DSODVWDQWH�TXH�VHD��SXHGH�GHFLGLU��

/D�&RQVWLWXFLµQ�HV��SXHV��XQD�QRUPD�GH�O¯PLWHV��GH�FRQWURO�GHO�SRGHU��
SHUR�TXH�HQ�WRGR�FDVR�GHMD�DELHUWD�D�OHJLVODGRU�XQ�PDUFR�DPSOLR�GHWHUPL�
QDFLµQ�\�HQ�VX�FDVR�GH�LQWHUSUHWDFLµQ�FRPR�RSFLµQ�SOXUDO�\�DELHUWD�TXH�
GHHQGH� HVWH� FRQFHSWR�PDWHULDO� \� DELHUWR�GH� FRQVWLWXFLµQ��1R� VH� WUDWD�
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WDPSRFR�GH�GHIHQGHU�XQ�PRGHOR�FRGLFDGR�R�GHWDOOLVWD�GH�&RQVWLWXFLµQ��
SXHV�HO�PDUFR�GH�YDORUHV�FRQVWLWXFLRQDOHV�WLHQH�TXH�VHU�OR�EDVWDQWH�DELHUWR�
FRPR�SDUD�QR�SURGXFLU�DV[LD�OHJLVODWLYD��HV�GHFLU��SDUD�TXH�VLJD�WHQLHQGR�
VHQWLGR�DUPDU�TXH�FRUUHVSRQGH�DO�OHJLVODGRU�GHPRFU£WLFR��GH�DFXHUGR�FRQ�
ODV�FRQFHSFLRQHV�YDORUDWLYDV�GH�VX�WLHPSR��GHWHUPLQDU�HO�FRQWHQLGR�GH�ORV�
SULQFLSLRV�\�UHVROYHU�HQ�SULPHU�OXJDU�ODV�FROLVLRQHV�HQWUH�HOORV�GHQWUR��HVR�
V¯��GH�ORV�O¯PLWHV�SHUPLWLGRV�SRU�OD�&RQVWLWXFLµQ��HV�GHFLU��VLQ�TXH�QLQJXQR�
GH�ORV�YDORUHV�FRQVWLWXFLRQDOHV�VHD�REMHWR�GH�XQ�VDFULFLR�GHVSURSRUFLRQDGR��

6L�DOJXQD�YLUWXG�GHPRFU£WLFD�WLHQH�OD�FRQFHSFLµQ�DELHUWD�GH�OD�&RQV�
WLWXFLµQ�HV� MXVWDPHQWH�HVR��TXH�VH�WUDVODGD�DO� OHJLVODGRU� OD�GHQLFLµQ�H�
LQWHUSUHWDFLµQ�FRQFUHWD�GH�ODV�FRQGXFWDV�TXH�HQ�FDGD�PRPHQWR�KLVWµULFR�
KDQ�GH�UHDOL]DU�ORV�YDORUHV�\�ORV�QHV�H[SUHVDGRV�SRU�ORV�SULQFLSLRV�FRQV�
WLWXFLRQDOHV��(VWDV� OODPDGDV� OH\HV� LQWHUSUHWDWLYDV�GH� OD�&RQVWLWXFLµQ�HQ�
PRGR�DOJXQR�LPSLGHQ�DO�7&�UHDOL]DU�VX�SURSLD�LQWHUSUHWDFLµQ�TXH�FRP�
SDUWH�FRQ�HO�OHJLVODGRU�TXH�HQ�WRGR�FDVR�HV�VX�LQW«USUHWH�¼OWLPR�SDUD�TXH�
OR�¼QLFR�TXH�FDEU¯D�SHGLU�HQ�HVH�HMHUFLFLR�GH�LQWHUSUHWDFLµQ�FRQIRUPH��HV�
XQD�DSOLFDFLµQ�GH�OD�&RQVWLWXFLµQ�GH�DXWRFRQWHQFLµQ��XQ�VHOI�UHVWUDLQW�TXH�
SHUPLWD�PDQWHQHU�ODV�VDOXGDEOHV�RQWHUDV�HQWUH�MXLFLR�GH�FRQVWLWXFLRQDOL�
GDG��SRU�XQ�ODGR��\�HO�MXLFLR�SRO¯WLFR�\�GH�OHJDOLGDG�SRU�RWUR��6LQ�HPEDUJR��
WDPSRFR�GLFKD� FRQYLYHQFLD� LQWHUSUHWDWLYD� RHFH�XQD� UHVSXHVWD�XQ¯YRFD�
D�WRGRV�\�FDGD�XQR�GH�ORV�FRQLFWRV�SODQWHDGRV��VLQR�VROR�D�XQRV�FDXFHV�
P£V�R�PHQRV�DPSOLRV�GHQWUR�GH� ORV�FXDOHV�KDQ�GH�GHVHQYROYHUVH�WDQWR�
HO�OHJLVODGRU�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO��3RU�HOOR��HO�EXHQ�XVR�GH�OD�
WHRU¯D�GH�OD�DUJXPHQWDFLµQ�IXQGDPHQWDU£�\�OHJLWLPDU£�GHPRFU£WLFDPHQWH�
ODV�GHFLVLRQHV�GH�ODV�FRUWHV�FRQVWLWXFLRQDOHV��6ROR�DV¯��VH�FRQVHJXLU£�FRQ�
FLOLDU�OD�H[LJHQFLD�GH�JDUDQWL]DU�OD�HIHFWLYLGDG�GH�OD�&RQVWLWXFLµQ�FRQ�OD�GH�
JDUDQWL]DU�XQD�SRO¯WLFD�GHPRFU£WLFD��GHFLGLGD�FRQIRUPH�D�ORV�PHFDQLVPRV�
GH� SURGXFFLµQ� GHPRFU£WLFD� OHJLVODWLYD��(Q� OD� E¼VTXHGD� SHUPDQHQWH� GH�
HVWH�HTXLOLEULR�UHVLGLU£�OD�EXHQD�DSOLFDFLµQ�QRUPDWLYD�GH�OD�&RQVWLWXFLµQ�
FRPR�QRUPD�MXU¯GLFD��



Supremacía, integridad 
y protección constitucional de 

los derechos fundamentales
PANEL

Mag. Esther Agelán Casasnovas,
jueza de la Segunda Sala de la Suprema Corte de Justicia

Mag. Bernabel Moricete Fabián,
juez presidente de la Corte de Apaleción de Niños, Niñas y 

Adolescentes de La Vega

Dr. Flavio Darío Espinal,
jurista experto en derecho constitucional



Mag. Esther Agelán Casasnovas

/LFHQFLDGD�HQ�'HUHFKR�GH�OD�8QLYHUVLGDG�&HQWUDO�GHO�(VWH�HQ�����7LHQHܔ�
XQ�//0�GH�OD�8QLYHUVLGDG�GH�3XHUWR�5LFR�\�XQ�GRFWRUDGR�FRƎXQWR�HQWUH�OD�
8QLYHUVLGDG�GHO�3D¯V�9DVFR�\�OD�8QLYHUVLGDG�$XWµQRPD�GH�6DQWR�'RPLQJR�HQ�
6RFLHGDG��'HPRFUDFLD��(VWDGR�\�'HUHFKR��'HVGH�HO�D³R������HV�XQD�GHVWDFDGD�
FDWHGU£WLFD�GH�'HUHFKR�3HQDO�HQ�GLYHUVDV�XQLYHUVLGDGHV�D�HVFDOD�QDFLRQDO��+D�
UHDOL]DGR�GLYHUVRV�HVFULWRV��GH�ORV�FXDOHV�VH�SXHGHQ�GHVWDFDU��&LEHUGHOLQFXHQFLD�\�
SRO¯WLFD�FULPLQDO��,QWHUQHW��1XHYR�UHWR�MXU¯GLFR�SHQDO��'HUHFKR�SURFHVDO�SHQDO�HQ�HO�
VLVWHPD�DFXVDWRULR�ODWLQRDPHULFDQR��FRDXWRUD���
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mag. esTher agelán CasasnoVas

3DUD�KDFHU�UHIHUHQFLD�D�OD�VXSUHPDF¯D�GH�ORV�GHUHFKRV�IXQGDPHQWD�
OHV�HQ�XQ�RUGHQDPLHQWR�MXU¯GLFR�GHWHUPLQDGR��VH�KDFH�QHFHVDULR�
UHPRQWDUQRV� D� OD� KLVWRULD� GH� ODV� JUDQGHV� OXFKDV� HQFDPLQDGDV� DO�

UHFRQRFLPLHQWR�GH�OD�H[LVWHQFLD�GH�VXV�GHUHFKRV��\��DGHP£V�YHU�FµPR�OD�
WUDGLFLµQ�MXU¯GLFD�� OD�GRFWULQD�P£V�DYLVDGD�ORV�KD�FRQFHSWXDOL]DGR�\�UH�
GLPHQVLRQDGR�HQ�FXDQWR�D�VX�DOFDQFH��VXSUHPDF¯D�\�FRQVDJUDFLµQ�HQ�HO�
RUGHQDPLHQWR�MXU¯GLFR�QDFLRQDO�

6HU£�SUHFLVR�DERUGDU�HO�HQIRTXH�FRQFHSWXDO�GH�TX«�KD�GH�HQWHQGHUVH�
SRU�GHUHFKRV�IXQGDPHQWDOHV�\�VX�DOFDQFH�SDUD�DV¯�GLIHUHQFLDUORV�GH�RWURV�
GHUHFKRV�SUHH[LVWHQWHV��VX�FRQVDJUDFLµQ�D�QLYHO�GHO�3DFWR�3RO¯WLFR�GRPL�
QLFDQR�� ODV� FRQYHQFLRQHV� TXH�QRV� YLQFXODQ�� DV¯� FRPR� OD� FODVLFDFLµQ� \�
MHUDUTX¯D�HQ�ORV�TXH�HO�OHJLVODGRU�RUGLQDULR�ORV�KD�FRORFDGR�

8QD�GH� ODV� £UHDV�P£V� LQWHUHVDQWHV�GH�DQDOL]DU� VREUH�HO� WHPD�GH� ORV�
GHUHFKRV�IXQGDPHQWDOHV�HV�OD�SURFHVDO�SHQDO��\D�TXH�WDOHV�FRQFHSWRV�KDQ�
VLGR�REMHWR�GH�JUDQ�GHEDWH�\�UHH[LµQ��HVSHFLDOPHQWH�D�SDUWLU�GH�OD�LP�
SOHPHQWDFLµQ�GHO�PRGHOR�GH�FRUWH�DFXVDWRULR�TXH�ULJH�QXHVWUD�QDFLµQ�GH�
IRUPD�SOHQD�D�SDUWLU�GHO�D³Rܓ����

(V�LPSRUWDQWH�DERUGDUOR�HQ�HVWH�DVSHFWR�SRU�HO�KHFKR�GH�TXH�D�SDUWLU�
GHO�&µGLJR�WLSR�R�PRGHOR��EDVH�GH�OD�UHIRUPD�SURFHVDO�SHQDO�HQ�$P«ULFD�
/DWLQD��HV�TXH�VH�KD�YHQLGR�HQIDWL]DQGR�HQ�ORV�FRQFHSWRV�GH�KXPDQL]DFLµQ�\�
FRQVWLWXFLRQDOL]DFLµQ�GHO�SURFHVR�SHQDO��OR�TXH�REOLJDWRULDPHQWH�WUDH�FRQVLJR�
OD�LGHD�GH�TXH�HO�UHVSHWR�D�ORV�GHUHFKRV�KXPDQRV�GH�ODV�SDUWHV�LQYROXFUDGDV�
HQ�HO�SURFHVR��VX�VXSHULRULGDG�\�HO�O¯PLWH�D�ORV�PLVPRV�GH�IRUPD�QR�DUELWUDULD�
\�MXVWLFDGD��KDQ�GH�VHU�ORV�SLODUHV�GHO�GHVDUUROOR�GH�FDGD�XQD�GH�VX�IDVHV�

5HVXOWD� GH� YLWDO� LPSRUWDQFLD� HO� DQ£OLVLV� GH� ODV� VROXFLRQHV� MXU¯GLFDV�
TXH�KDQ�GH�VHU�WRPDGDV�HQ�FXHQWD�FXDQGR�H[LVWH�FROLVLµQ�HQWUH�GHUHFKRV�
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IXQGDPHQWDOHV��SDUD�UHVSHWDU�OD�LQWHJULGDG�GH�FDGD�XQR�GH�HVWRV�GHUHFKRV��
SHUR�VDWLVIDFLHQGR�HO�YDORU�MXVWLFLD�HTXLGDG�TXH�KD�GH�SULPDU�DO�LQWHUSUHWDU�
\�DSOLFDU�HO�GHUHFKR��&REUD�LPSRUWDQFLD�UDGLFDO�HO�DQ£OLVLV�GHO�SULQFLSLR�
GH�UD]RQDELOLGDG�\�HO�GH�EDODQFH�GH�GHUHFKRV�R�%DODQFLQJ�7HVW��FRPR�VH�
GHQRPLQD�HQ�HO�GHUHFKR�DQJORVDMµQ�� OD�SRQGHUDFLµQ�FRPR�KHUUDPLHQWD�
SULQFLSDO�SDUD�KDFHU�UHVSHWDU�OD�LQWHJULGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
TXH�KD�JHQHUDGR�GLIHUHQWHV�WHRU¯DV�HQ�HO�£PELWR�FRQVWLWXFLRQDO�

2WUR�GH�ORV�DVSHFWRV�LPSRUWDQWHV�DO�PRPHQWR�GH�DQDOL]DU�HO�WHPD�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��HV�HO�GH�OD�LQWHUSUHWDFLµQ�GH�OD�QRUPD��OD�TXH�GHEH�
UHDOL]DUVH�D�OD�OX]�GH�OD�&RQVWLWXFLµQ�SDUD�SURWHJHUORV�GH�VHU�YXOQHUDGRV��
/D�LQWHUSUHWDFLµQ��SDUD�VDWLVIDFHU�ORV�OLQHDPLHQWRV�GHO�QHRFRQVWLWXFLRQD�
OLVPR��GHEH�FLPHQWDUVH�HQ�ORV�YDORUHV�GH�MXVWLFLD�\�HTXLGDG��SHQVDU�HQ�OD�
FRPXQLGDG��SDUD�DOFDQ]DU�VX�OHJLWLPLGDG�SURWHJLHQGR�DV¯�HO�YDORU�VXSUHPR�
H�LQWHJULGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

(Q�ORV�¼OWLPRV�D³RV��HO�GLVFXUVR�MXU¯GLFR�KD�LQFOXLGR�HQWUH�VXV�FRQFHS�
WRV�HO�GH�TXH�HQ�XQD�VRFLHGDG�FLYLOL]DGD��GHPRFU£WLFD�\�OLEUH��GRQGH�H[LVWH�
XQ�UHDO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��HO�UHVSHWR�D�ORV�GHUHFKRV�
IXQGDPHQWDOHV�KD�GH�VHU�HO�QRUWH��HO�HVWDQGDUWH��

3DUD�UHDOL]DU�XQD�UHH[LµQ�DFDEDGD�GH�HVWD�DUPDFLµQ�HV�SUHFLVR�UH�
PRQWDUQRV�D�GRV�DFRQWHFLPLHQWRV�KLVWµULFRV�TXH�LPSDFWDURQ�HQ�HO�PRGR�
HQ�TXH�ORV�GHUHFKRV�GHO�KRPEUH�KDE¯DQ�VLGR�DIHFWDGRV��/RV�SULPHURV�LQV�
WUXPHQWRV�TXH�HQDUERODURQ�OD�EDQGHUD�GH�ORV�GHUHFKRV�KXPDQRV�IXHURQ�OD�
'HFODUDFLµQ�GH�9LUJLQLD�GHO����GH�MXQLR�GH������\�OD�'HFODUDFLµQ�8QLYHUVDO�
GH�ORV�'HUHFKRV�+XPDQRV�GHO����GH�DJRVWR�GHܘ�����(VWDV�IXHURQ�YLJRUR�
VDV�SURFODPDV�UHYROXFLRQDULDV�GH�VLJQLFDGR�SRO¯WLFR��SULPHURV�HQVD\RV�GH�
HQXQFLDFLµQ�LQWHJUDO�GH�ORV�GHUHFKRV�GHO�KRPEUH��DSRUWHV�TXH�D�SHVDU�GH�QR�
SRVHHU�SRGHU�FRHUFLWLYR��VLUYLHURQ�GH�EDVH�DO�FRQVWLWXFLRQDOLVPR�PRGHUQR��

3DUHFHU¯D�XQ�FRQWUDVHQWLGR�SHQVDU�TXH�VL�VH�QDFH�FRQ�XQ�GHUHFKR�SRU�
OD�FRQGLFLµQ�GH�VHU�KXPDQR��FRPR�VHU¯D�HO�GH�OD�YLGD��OD�GLJQLGDG��OD�OL�
EHUWDG�DPEXODWRULD�\�GH�H[SUHVLµQ��KD\D�TXH�UHFODPDUORV��SHUR�OD�UHDOLGDG�
KD�VLGR�TXH�HO�DOFDQFH�GH�ORV�GHUHFKRV�VH�YHQ�DIHFWDGRV�SRU�OD�UHDOLGDG�
KLVWµULFD��SRO¯WLFD��VRFLDO��HFRQµPLFD�\�KDVWD�FXOWXUDO�HQ�ORV�OXJDUHV�GRQGH�
KDQ�HVWDGR�YLJHQWHV��

(V�SRU�HVWR��TXH�HQ�DOJXQRV�SD¯VHV�\�KDVWD� UHJLRQHV�GHO�SODQHWD�VH�
YXOQHUDQ�GHUHFKRV�SRU�FXHVWLRQHV�GH�¯QGROH�UHOLJLRVD��FXOWXUDO�R�SRO¯WLFD��
FRPR�HQ�DTXHOORV�SD¯VHV�WRWDOLWDULRV�\�DXWRULWDULRV�
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De la declaración de los derechos fundamentales 
hacia su protección efectiva

3DUD�FRPSUHQGHU�OD�YLJHQFLD�\�HIHFWLYLGDG�GH�ORV�GHUHFKRV�IXQGDPHQWD�
OHV�WDO�FRPR�ORV�YLVXDOL]DPRV�HQ�HO�PXQGR�PRGHUQR��HV�QHFHVDULR�UHWURFHGHU�
HQ�OD�KLVWRULD�GH�ODV�OXFKDV�GHFODUDWLYDV�\�UHLYLQGLFDWLYDV�GH�GHUHFKRV��

$�SDUWLU�GH�ORV�DFRQWHFLPLHQWRV�KLVWµULFRV�DQWHV�VH³DODGRV��FDEH�UH�
H[LRQDU�VREUH�TX«�VRQ�ORV�GHUHFKRV�IXQGDPHQWDOHV��FX£OHV�VRQ�ODV�FDUDF�
WHU¯VWLFDV�TXH�ORV�KDFHQ�GLIHUHQWHV�GH�ORV�GHP£V�GHUHFKRV���FX£O�HV�OD�IXHQWH�
GH�VX�FDU£FWHU�VXSUHPR��VX�,QWHJULGDG�\�VXV�PHFDQLVPRV�GH�SURWHFFLµQ"

Los derechos fundamentales

3DUD�KDEODU�GHO�FRQFHSWRف�GHUHFKR�IXQGDPHQWDOق��HV�SUHFLVR�DERUGDU�
VXV�GLIHUHQFLDV�FRQ�ORV�GHUHFKRV�LQPDQHQWHV�DO�VHU�KXPDQR��ORV�GHUHFKRV�
QDWXUDOHV�R�GHUHFKRV�GHO�KRPEUH��3DUD�DXWRUHV�FRPR�5RVDXUD�&KLQFKLOOD����
VXHOHQ�XWLOL]DUVH�FRPR�VLQµQLPRV�GH�GHUHFKRV�KXPDQRV�H[SUHVLRQHV�FRPR�
��قGHUHFKRV�GH�OD�SHUVRQD�KXPDQDف��قGHUHFKRV�GHO�KRPEUHف

3DUD�RWURV�DXWRUHV�FRPR�/µSH]�*XHUUD��ORV�GHUHFKRV�KXPDQRV�VH�GLV�
WLQJXHQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�SRU�HO�FRQWHQLGR�LGHROµJLFR�TXH�
WLHQHQ�ORV�SULPHURV�\��HQ�FXDQWR�D�ORV�VHJXQGRV��VX�YDORU�IXQGDPHQWDO�YLHQH�
GDGR�SRU�HO�UHFRQRFLPLHQWR�GH�ORV�PLVPRV�HQ�HO�SODQR�MXU¯GLFR��(QWRQFHV��
HV�OD�SRVLWLYL]DFLµQ�GH�ORVف�GHUHFKRV�KXPDQRVق�OD�TXH�FRQGXFH�DO�FRQFHSWR�
GHف�GHUHFKR�IXQGDPHQWDOق��D�SHVDU�GH�TXH�H[LVWHQ�WHVLV�FRQWUDULD�GH�DXWRUHV�
FRPR�/XLJL�)HUUDMROL�

'H�DFXHUGR�FRQ�0DGULG�0DOR�*DUL]£EDO���HO�FRQFHSWRف�GHUHFKRV�IXQ�
GDPHQWDOHVق�KD� VLGR� HPSOHDGR�SRU� ODV� FRQVWLWXFLRQHV�PRGHUQDV�SRU� HO�
LQXMR�GH�OD�/H\�GH�%RQQ�\�GH�OD�&RQVWLWXFLµQ�HVSD³ROD��(VWH�DXWRU�GHQH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�FRPRف�DTXHOORV�GHUHFKRV�GH�OD�SHUVRQD�TXH�
SRU�GLPDQDU�GH�OD�QDWXUDOH]D�KXPDQD�FRQVLGHUDGD�HQ�V¯�PLVPD��QR�FRQ�
UHODFLµQ�D�VX�HQWRUQR�KLVWµULFR�R�JHRJU£FR��WLHQHQ�FDU£FWHU�RULJLQDULR�\�
GHEHQ�UHFLELU�GHO�(VWDGR�XQ�DPSDUR�HVSHFLDOق�

�ܐ 5RVDXUD�&KLQFKLOOD�&DOGHUµQ��(Q�ORV�OLQGHURV�GHO�LXV�SXQLHQGL��3ULQFLSLRV�FRQVWLWXFLRQDOHV�HQ�
HO�GHUHFKR�SHQDO�\�SURFHVDO�SHQDO��&RVWD�5LFD��,QYHVWLJDFLRQHV�-XU¯GLFDV��������Sܓ����

ܑ� 0DULR�0DGULG�0DOR�*DUL]£EDO��'HUHFKRV�IXQGDPHQWDOHV��%RJRW£���5�(GLWRUHV��������Sܘ���
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(V� HVWD� SRVLWLYL]DFLµQ� R� LQFOXVLµQ� HQ� HO� RUGHQDPLHQWR� MXU¯GLFR�� OR�
TXH�JHQHUD�OD�QHFHVLGDG�GH�FUHDU�PHFDQLVPRV�SDUD�VX�HIHFWLYD�VDOYDJXDU�
GD��DGHP£V�GH�VHUYLU�GH� O¯PLWHV�FRQFUHWRV�D� ODV�DFWXDFLRQHV�GHO�(VWDGR��
JHQHUDQGR�OD�SRVLELOLGDG�GH�UHFODPR�HIHFWLYR�SRU�SDUWH�GH�ORV�FLXGDGDQRV�
DFUHHGRUHV�GH�HVWRV�

6LQ�HPEDUJR��FRPR�HQ�DOJ¼Q�PRPHQWR�H[SUHVµ�HO�SURIHVRU�&ROOLDUG��
UHUL«QGRVH�D�OD�'HFODUDFLµQ�GH�9LUJLQLD�\�D�OD�GH�)UDQFLDف��OD�GHFODUDFLµQ�
GH�ORV�GHUHFKRV�VH�GLVWLQJXH�GH�OD�JDUDQW¯D�GH�ORV�GHUHFKRVق���(Q�RWUDV�
SDODEUDV��SXHGH�DUPDUVH�TXH�DXQTXH�VH�UHFRQRFH�OD�LPSRUWDQFLD�GH�ODV�
GHFODUDFLRQHV�DQWHV�GLFKDV��OR�TXH�UHSUHVHQWµ�OD�J«QHVLV�GHO�UHFRQRFLPLHQWR�
GHO�GHUHFKR�GHO�KRPEUH��HVWD�QR�FRQVWLWX\µ�P£V�TXH�XQ�ORJUR�IRUPDO�SXHV�
GHVGH�HO�SXQWR�GH�YLVWD�SU£FWLFR�SULPDED�OD�DUELWUDULHGDG��

(Q�WDO�VHQWLGR�VH�UHTXHU¯D�GH�DOJR�P£V�SDUD�HO�HIHFWLYR�UHFODPR�\�SXHVWD�
HQ�SU£FWLFD�GH�WDOHV�GHUHFKRV�SRU�ORV�SRGHUHV�TXH�FRQIRUPDEDQ�HO�(VWDGR��
6XUJH�D�SDUWLU�GH�DTX¯�OD�QHFHVLGDG�GH�GLVH³DU�\�HVWDEOHFHU�PHFDQLVPRV�
TXH�DO�FXPSOLUVH�VH�FRQYLHUWHQ�HQ�JDUDQW¯DV�

Supremacía de los derechos fundamentales

3DUD�KDEODU�GHف�VXSUHPDF¯D�GH� ORV�GHUHFKRV� IXQGDPHQWDOHVق�GHQWUR�
GHO�RUGHQ�MXU¯GLFR�GRPLQLFDQR��HV�SUHFLVR�SDUWLU�GHO�FRQFHSWR�(VWDGR�VR�
FLDO�\�GHPRFU£WLFR�GH�GHUHFKR��SXHV�VH�KD�DUPDGR�FRQ�WRGD�SURSLHGDG�\�
UD]µQ�TXH�XQD�GH�ODV�FDUDFWHU¯VWLFDV�SULQFLSDOHV�GH�XQ�YHUGDGHUR�HVWDGR�GH�
GHUHFKR�HV�HO�UHVSHWR�SRU�SDUWH�GH�ODV�LQVWLWXFLRQHV�\�RUJDQLVPRV�TXH�OR�
FRQIRUPDQ�D�ORV�GHUHFKRV�KXPDQRV��(VWD�LGHD�VH�UHIXHU]D�FXDQGR�KDEOD�
PRV�GH�ODV�FDUDFWHU¯VWLFDV�GH�XQ�(VWDGR�GH�GHUHFKR��TXHط�GH�DFXHUGR�FRQ�
&KLQFKLOODط�VRQ�ODV�VLJXLHQWHV�

�� (O�LPSHULR�GH�OD�OH\�FRPR�H[SUHVLµQ�GH�OD�VREHUDQ¯D�SRSXODU�
�� /D�VXMHFLµQ�GH�ORV�SRGHUHV�S¼EOLFRV�D�OD�&RQVWLWXFLµQ�\�DO�RUGHQDPLHQWR�

MXU¯GLFR��(VWR�¼OWLPR��DO�GHFLU�GH�DOJXQRV�DXWRUHV�FRPR�&KLQFKLOOD��
JDUDQWL]D�D�VX�YH]�HO�UHVSHWR�HIHFWLYR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
GH�ODV�OLEHUWDGHV�S¼EOLFDV�\�OD�LJXDOGDG�GH�ORV�DGPLQLVWUDGRV�DQWH�OD�
OH\�

�ܒ &ODXGH�$OEHUW�&ROOLDUG��/LEHUW«V�3XEOLTXHV���WD��(GLFLµQ��3DU¯V��'DOOR]��������HQ�-XDQ�&DUORV�
(VJXHUUD�3RUWRFDUUHUR��/D�SURWHFFLµQ�FRQVWLWXFLRQDO�GHO�FLXGDGDQR��%RJRW£��/HJLV��������Sܒ����
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�� (O�SOXUDOLVPR�SRO¯WLFR�
�� /D�VHSDUDFLµQ�GH�IXQFLRQHV�

�
/ODPD�OD�DWHQFLµQ�TXH�SDUD�OD�H[LVWHQFLD�PDWHULDO�GH�HVWDV�FDUDFWHU¯VWLFDV�

GHEHQ�H[LVWLU�PHFDQLVPRV�TXH�HIHFWLYDPHQWH�FRQPLQHQ�D�ORV�SRGHUHV�S¼�
EOLFRV�D�UHVSHWDU�ORV�FRQWHQLGRV�FRQVWLWXFLRQDOHV��3DUD�HOOR�KD�VLGR�FUHDGR�
XQ�RUJDQLVPR�VXSUHPR��HO�7ULEXQDO�&RQVWLWXFLRQDO��FX\D�IXQFLµQ�SULQFLSDO�
HV�OD�GH�VHUYLU�GH�JXDUGL£Q�GHO�FRQVWLWXFLRQDOLVPR��

(Q�HO�SUH£PEXOR�GH�OD�YLJHQWH�&RQVWLWXFLµQ�GRPLQLFDQD�VH�HYLGHQ�
FLDQ�GRV�DVSHFWRV�UHOHYDQWHV�SDUD�HO�WHPD�TXH�DERUGDPRV��GH�XQD�SDUWH��
OD�YLVLµQ�QHRFRQVWLWXFLRQDOLVWD�LPSUHJQDGD�HQ�OD�/H\�GH�/H\HV��\�GH�RWUD��
HO�FDU£FWHU�GH�VXSHULRULGDG�GH� ORV�GHUHFKRV�FRQWHQLGRV�HQ� OD�PLVPD��DO�
DUPDU�OR�VLJXLHQWH�

�ً��UHJLGRV�SRU�ORV�YDORUHV�VXSUHPRV�\�SULQFLSLRV�IXQGD�
PHQWDOHV�GH�OD�GLJQLGDG�KXPDQD��OD�OLEHUWDG��OD�LJXDOGDG��HO�
LPSHULR�GH�OD�OH\��OD�MXVWLFLD��OD�VROLGDULGDG��OD�FRQYLYHQFLD�
DWHUQD��HO�ELHQHVWDU�VRFLDOً�DGRSWDQGR�\�SURFODPDQGR�
XQD�&DUWD�0DJQD�FRQ�XQD�YLVLµQ�QHRFRQVWLWXFLRQDOLVWD�

$V¯�SRGHPRV�GHFLU�TXH�H[LVWH�GHVGH�HO�SODQR�IRUPDO�\�FRQ�HVWUXFWXUDV�
TXH� FRQVDJUD� OD�PLVPD�&RQVWLWXFLµQ��XQ�SODQR�PDWHULDO�TXH�QRV�KDFH�
DUPDU�TXH�YLYLPRV�HQ�XQ�(VWDGR�GH�GHUHFKR��GHPRFU£WLFR�\�VRFLDO��DO�
SRVHHU�GHVGH�VX�SUH£PEXOR��FRPR�Q�SULQFLSDO�JDUDQWL]DU�OD�HIHFWLYLGDG�GH�
ORV�GHUHFKRV�FRQVDJUDGRV�HQ�HOOD��FRQ�XQ�IXQGDPHQWR�SULQFLSDO��HO�UHVSHWR�
D�OD�GLJQLGDG�KXPDQD�

Es una Constitución normativa y con carácter supremo 

/D� FDUDFWHU¯VWLFD� QHRFRQVWLWXFLRQDOLVWD� GHO� QXHYR� WH[WR� TXHGD� HYL�
GHQFLDGD��HQ�SULPHU�OXJDU��SRUTXH�VH�UHIXHU]D�VX�FDU£FWHU�VXSUHPR�TXH�
YLQFXOD�D�WRGRV�ORV�SRGHUHV�S¼EOLFRV�\��HQ�VHJXQGR�OXJDU��SRUTXH�VH�FUHDQ�
HVWUXFWXUDV�H�LQVWLWXFLRQHV�TXH�VLUYHQ�GH�PHFDQLVPRV�SDUD�HO�UHVSHWR�\�HO�
UHFODPR�GH�OD�SRVLFLµQ�GH�OD�FXDO�HV�PHUHFHGRUD��+DFHPRV�UHIHUHQFLD�D�ORV�
VLVWHPDV�GH�FRQWURO�FRQVWLWXFLRQDO�GLIXVR�\�FRQFHQWUDGR�\�D�OD�HQWUDGD�HQ�
IXQFLRQDPLHQWR�GHO�7ULEXQDO�&RQVWLWXFLRQDO��
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(VH�FDU£FWHU�VXSUHPR�\�HO�HQIRTXH�QRUPDWLYR�KDQ�TXHGDGR�SODVPDGRV�
HQ�HO�DUW¯FXOR���GH�QXHVWUR�SDFWR�SRO¯WLFR�DO�FRQVDJUDU��

6XSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��7RGDV�ODV�SHUVRQDV�\�ORV�
µUJDQRV�TXH�HMHUFHQ�SRWHVWDGHV�S¼EOLFDV�HVW£Q�VXMHWRV�D�OD�
&RQVWLWXFLµQ��QRUPD�VXSUHPD�\�IXQGDPHQWR�GHO�RUGHQD�
PLHQWR�MXU¯GLFR�GHO�(VWDGR��6RQ�QXORV�GH�SOHQR�GHUHFKR�
WRGD�OH\��GHFUHWR��UHVROXFLµQ��UHJODPHQWR�R�DFWR�FRQWUDULR�
D�OD�&RQVWLWXFLµQ�

El carácter de primera norma4 y como fuente primaria 
de interpretación

&RPR�SULPHUD�QRUPD�\�GH�DFXHUGR�FRQ�OD�GRFWULQD�PRGHUQD��\D�QR�
SXHGH�FRQVLGHUDUVH�OD�&RQVWLWXFLµQ�FRPR�VLPSOH�QRUPD�VXSHULRU�TXH�VLUYH�
GH�IXQGDPHQWR�D�OD�FUHDFLµQ�GH�ODV�GHP£V�QRUPDV��FRPR�PHUD�IXHQWH�GH�
YDOLGH]�GHO�UHVWR�GHO�RUGHQDPLHQWR�MXU¯GLFR��SXHV�HO�FDU£FWHU�GH�SULPHUD�
QRUPD�REOLJD�DO�RSHUDGRU�MXU¯GLFR�D�EXVFDU�HQ�OD�&RQVWLWXFLµQ�ODV�SDXWDV�
\�RULHQWDFLRQHV�SULQFLSDOHV�

&RPR�IXHQWH�SULPDULD�GH�LQWHUSUHWDFLµQ��HV�LQGXGDEOH�TXH�GH�OD�PLVPD�
HPDQDQ�ODV�QRUPDV�TXH�GDQ�VHQWLGR�R�DOFDQFH�D�OD�LQWHQFLµQ�GHO�FRQVWLWX�
\HQWH��FRQIRUPH�DO�SUH£PEXOR�TXH�HQFDEH]D�OD�&RQVWLWXFLµQ�

(Q�HVH�VHQWLGR��FXDOTXLHU�LQWHUSUHWDFLµQ�TXH�VH�UHDOLFH�GHEH�KDFHUVH�
SULPHUR�HQ�EDVH�D�ORV�SDU£PHWURV�GH�QXHVWUD�&RQVWLWXFLµQ��TXH�HQDUEROD�
GHVGH�HO�LQLFLR�GH�VX�UHGDFFLµQ�XQD�VHULH�GH�YDORUHV�\�SULQFLSLRV�TXH�YLQ�
FXODQ�D�WRGRV�ORV�FLXGDGDQRV��DV¯�FRPR�D�ORV�RUJDQLVPRV�H�LQVWLWXFLRQHV�
TXH�FRQIRUPDQ�HO�(VWDGR�GRPLQLFDQR�

'HVGH�HVWH�HQIRTXH�TXHGD�HYLGHQFLDGR�HO�FDU£FWHU�VXSUHPR�GH�OD�&RQV�
WLWXFLµQ�\�GH�VX�FRQWHQLGR��HVSHFLDOPHQWH�HQ�OR�TXH�UHVSHFWD�HQ�SULPHU�
RUGHQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

$VLPLVPR�� WDO� VXSHULRULGDG�UHVXOWD�GH� ORV�SULQFLSLRV�TXH�UHJXODQ�VX�
LQWHUSUHWDFLµQ��FRQWHQLGRV�HQ�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD��OD�FXDO�HVWD�
EOHFH�HQ�VX�DUW¯FXOR�����QXPHUDO����TXH�HVWRV�GHUHFKRV�QR�WLHQHQ�FDU£FWHU�

�ܓ (GXDUGR�-RUJH�3UDWV��&RPHQWDULRV�D�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�'RPLQLFDQD��WRPRܐ��
6DQWR�'RPLQJR��,XV�1RYXP��S�����
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OLPLWDWLYR�\�SRU�HQGH��QR�H[FOX\HQ�RWURV�GHUHFKRV�\�JDUDQW¯DV�GH�OD�PLVPD�
QDWXUDOH]D��

(O�FDU£FWHU�GH�VXSHULRULGDG�GH�HVWRV�GHUHFKRV�VH�UHYHOD�HQ�HO�KHFKR�GH�
TXH�DTXHOORV�WUDWDGRV��SDFWRV�\�FRQYHQFLRQHV�UHODWLYRV�D�GHUHFKRV�KXPDQRV��
JR]DQ�GH�MHUDUTX¯D�FRQVWLWXFLRQDO��VLHPSUH�TXH�HO�(VWDGR�VH�KD\D�YLQFXODGR�
D�HOORV�SRU�ORV�SURFHGLPLHQWRV�FRUUHVSRQGLHQWHV�D�WDOHV�FRPSURPLVRV�

Integridad de los derechos fundamentales

(O�3DFWR�3RO¯WLFR�GRPLQLFDQR�D�SDUWLU�GH�ODV�GLVSRVLFLRQHV�GH�ORV�DU�
W¯FXORV����\�VLJXLHQWHV�\�EDMR�HO�W¯WXOR�GHف�'HUHFKRV��JDUDQW¯DV�\�GHEHUHV�
IXQGDPHQWDOHVق��QR�VRODPHQWH�FDWHJRUL]D�\�GHQH�XQD�VHULH�GH�GHUHFKRV�
TXH�KDQ�GH�VHU�SURWHJLGRV��VLQR�TXH�HYLGHQFLD�HO�FDU£FWHU�LQWHJUDO�GH�ORV�
PLVPRV��(QWUH� HVWRV� VH�GHVWDFDQ�HO�GHUHFKR�D� OD� YLGD� FRPR� LQYLRODEOH��
OD�GLJQLGDG�KXPDQD�FRPR�VDJUDGD��LQQDWD�H�LQYLRODEOH�\�HO�GHUHFKR�D�OD�
LJXDOGDG�HYLWDQGR�FXDOTXLHU�WLSR�GH�GLVFULPLQDFLµQ�

'HO�DQ£OLVLV�GHO�FRQWHQLGR�FRQVWLWXFLRQDO�DQWHV�SODVPDGR�QDGLH�GXGDU¯D�
HQ�DUPDU�OD�LQWHJULGDG�GHO�GHUHFKR�D�OD�YLGD��D�OD�GLJQLGDG�KXPDQD��D�OD�
OLEHUWDG�\�D�OD�LJXDOGDG�

(VWD�LQWHJULGDG�GH�ORV�GHUHFKRV�KXPDQRV�SHUPDQHFH�DXQ�HQ�ORV�HVWDGRV�
GH�H[FHSFLµQ�FRPR�HO�FRPR�HO�FDVR�GHO�HVWDGR�GH�GHIHQVD�HVWDEOHFLGR�HQ�HO�

'HVGH�OD�GHUHFKD��OD�PDJLVWUDGD�(VWKHU�$JHO£Q�&DVDVQRYDV��HO�/LF��%HUQDEHO�0RULFHWH�
)DEL£Q�\�HO�/LF��2OLYR�5RGU¯JXH]�+XHUWDV�
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DUW¯FXOR�����GHO�3DFWR�3RO¯WLFR�GRPLQLFDQR��TXH�HVWDEOHFH�TXH�QR�SRGU£Q�
VXVSHQGHUVH�HO�GHUHFKR�D�OD�YLGD��OD�LQWHJULGDG�SHUVRQDO��HQWUH�RWURV��

6LQ�HPEDUJR��DXQTXH�H[LVWHQ�GHUHFKRV�LQWRFDEOHV��HV�SUHFLVR�UHFRQR�
FHU��\�DV¯�OR�KD�KHFKR�OD�PLVPD�/H\�GH�/H\HV��TXH�H[LVWHQ�OLPLWDFLRQHV�
GH�GHUHFKRV��SHUR�TXH�OD�OLPLWDQWH��HV�OD�FUHDFLµQ�GH�SDU£PHWURV�R�UHJODV�
FODUDV�TXH�FRQGX]FDQ�D�HYLWDU�VLWXDFLµQ�GH�DUELWUDULHGDG��DEXVR�GH�SRGHU�
R�LQWHUSUHWDFLRQHV�TXH�FROLGDQ�FRQ�ORV�FDUDFWHUHV�GH�MXVWH]D�\�XWLOLGDG�GH�
KDQ�GH�UHYHVWLU�OD�QRUPD��

(O�WHPD�GH�OD�LQWHJULGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HVW£�¯QWLPD�
PHQWH�YLQFXODGR�D�ORV�PHFDQLVPRV�H[LVWHQWHV�SDUD�RWRUJDU�YLJHQFLD�SOHQD�D�
ORV�PLVPRV��\�TXH�HQ�FDVR�GH�QHFHVLGDG�HQ�FXDQWR�D�VX�OLPLWDFLµQ��HVWDV�QR�
VHDQ�UHDOL]DGDV�GH�IRUPD�DUELWUDULD��(V�SRU�HVWR�TXH�VH�KDFH�LPSUHVFLQGLEOH�
DERUGDU�HO�WHPD�GH�ODV�JDUDQW¯DV�\�RWURV�PHFDQLVPRV�GH�VDOYDJXDUGD�GH�OD�
LQWHJULGDG�\�SURWHFFLµQ�GH�GHUHFKRV�

Protección de los derechos fundamentales

7DO�FRPR�VH�H[SXVR�HQ�W¯WXORV�DQWHULRUHV�ORV�GHUHFKRV�IXQGDPHQWDOHV�
VRQ�VXVFHSWLEOHV�GH�HQHQWDU�OLPLWDFLRQHV�SRU�SDUWH�GHO�(VWDGR��(VWDV�
OLPLWDFLRQHV�VH�H[WHULRUL]DQ�GH�IRUPD�P£V�DJUHVLYD�HQ�VHGH�SHQDO��$�Q�GH�
HYLWDU�TXH�VH�UHDOLFHQ�GH�IRUPD�DUELWUDULD�H�LOHJ¯WLPDV�KDQ�VLGR�GLVH³DGDV�
XQD� VHULH� GH� KHUUDPLHQWDV� HQ� HO� RUGHQDPLHQWR� MXU¯GLFR� GHQRPLQDGDV�
JDUDQW¯DV�

6H�GHQHQ�FRPR�PHFDQLVPRV�SURFHVDOHV�FUHDGRV�SRU�HO�(VWDGR�FRQ�HO�
Q�GH�VDOYDJXDUGDU�ORV�GHUHFKRV�IXQGDPHQWDOHV��HQFDPLQDGRV�D�KDFHUORV�
HIHFWLYRV�\�GH�SUHYHQLU�VX�YXOQHUDFLµQ��(V�SRU�HVWR�TXH�VH�DUPD�TXH�ODV�
JDUDQW¯DV�SRVHHQ�XQ�GREOH�REMHWLYR��HQ�SULPHU�OXJDU�OD�SUHYHQFLµQ�DQWH�OD�
DPHQD]D�GH�YXOQHUDFLµQ�GH�GHUHFKRV��\�ORV�PHFDQLVPRV�GH�UHFODPR�XQD�
YH]�TXH�\D�KDQ�VLGR�YXOQHUDGRV��(Q�HO�SULPHUR�GH�HVWRV�VXSXHVWRV�KDFH�
PRV�UHIHUHQFLD�D�ODV�GHQRPLQDGDV�JDUDQW¯DV�MXGLFLDOHV�\�HQ�HO�VHJXQGR�D�
ODV�JDUDQW¯DV�QRUPDWLYDV�

+HUQ£QGH]�9DOOH��HQXPHUD�XQD�VHULH�GH�JDUDQW¯DV�R�SULQFLSLRV�E£VLFRV�
HQFDPLQDGRV�D�VDOYDJXDUGDU�ORV�QHV�DQWHV�GLFKRV��HQWUH�ORV�TXH�VH�GHVWDFDQ�

�ܔ 5XE«Q�+HUQ£QGH]�9DOOH��FLWDGR�SRU�&KLQFKLOOD��(Q�ORV�OLQGHURV��Sܔ���
�ܕ +HQU\�,VVD�\�0DU¯D�*HUDUGD�$ULDV��FLWDGRV�SRU�&KLQFKLOOD��(Q�ORV�OLQGHURV��S�����
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�� /D�UHVHUYD�GH�OD�OH\�
�� (O�UHVSHWR�DO�FRQWHQLGR�HVHQFLDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
�� /D�UD]RQDELOLGDG�GH�ODV�OH\HV�
�� 3URFHVRV�FRQVWLWXFLRQDOHV�TXH�DVHJXUHQ�VX�WXWHOD�

3DUWLHQGR�GH�HVWH�FRQFHSWR��DO�VLVWHPD�SURFHVDO�SHQDO�HQ�VX�FRƎXQWR�
VH�OH�DWULEX\H�OD�IXQFLµQ�GH�VHUYLU�GH�JDUDQWH�GH�ORV�GHUHFKRV�IXQGDPHQ�
WDOHV��$�VDEHU�

/D�VDOYDJXDUGD�GH�GHUHFKRV�IXQGDPHQWDOHV�HQ�HO�VLVWHPD�GH�
MXVWLFLD�SHQDO�HVW£�IXHUWHPHQWH�DVRFLDGD�D�OD�H[LVWHQFLD�GH�ODV�
JDUDQW¯DV�SURFHVDOHV�IXQGDPHQWDOHV��OD�GHFODUDWRULD�GH�LQRFHQ�
FLD�R�GH�FXOSDELOLGDG�VROR�SXHGH�VHU�GLFWDGD�FRQ�ODV�GHELGDV�
JDUDQW¯DV�GH�XQ�SURFHVR��XQD�GHIHQVD�\�XQ�MXH]�LPSDUFLDO���

&RQ�UHODFLµQ�D� ODV�JDUDQW¯DV� MXGLFLDOHV��TXH�HQ�HO�FDVR�GH� OD�&RQV�
WLWXFLµQ�GRPLQLFDQD��JUDQ�SDUWH�GH�HVWDV�VH�HQFXHQWUDQ�HQXPHUDGDV�HQ�
ODV�GLVSRVLFLRQHV�GHO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ��HV�SRVLEOH�DUPDU�
TXH�H[LVWHQ�DOJXQDV�TXH�SRVHHQ�GREOH�FDU£FWHU��WDQWR�SUHYHQWLYR�FRPR�
UHLYLQGLFDWLYR��7DO�HV�HO�FDVR�GH�OD�QXOLGDG�GHO�SURFHVR��EDVDGR�HQ�PHGLRV�
SUREDWRULRV�HVSXULRV��TXH�GDU¯D�OXJDU�OD�QXOLGDG�GH�ORV�PHGLRV�GH�SUXHED�
UHFROHFWDGRV�GH�IRUPD�LUUHJXODU��VX�H[FOXVLµQ�GHO�SURFHVR�\��HQ�ORV�FDVRV�
TXH�SURFHGD��D�OD�DQXODFLµQ�GHO�SURFHVR�TXH�VH�KD\D�IXQGDPHQWDGR�HQ�
HVWRV�PHGLRV�SUREDWRULRV�HVSXULRV�

&RPR�HMHPSOR�GH�ODV�JDUDQW¯DV�QRUPDWLYDV�R�UHLYLQGLFDWLYDV�GH�GHUHFKRV�
VH�HQFXHQWUDQ�OD�JXUD�GHO�K£EHDV�FRUSXV�R�OD�GHO�K£EHDV�GDWD��DV¯�FRPR�HO�
DPSDUR��FRQVDJUDGRV�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD�

Límites a los derechos fundamentales

3HVH�D�TXH�HQ�S£UUDIRV�DQWHULRUHV�KHPRV�DERUGDGR�FRPR�FDUDFWHU¯VWLFDV�
SULQFLSDOHV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VX�VXSHULRULGDG��LQWHJULGDG��HV�
SUHFLVR�DUPDU�TXH�ORV�GHUHFKRV�SXHGHQ�VHU�OLPLWDGRV��6LQ�HPEDUJR�ORV�
O¯PLWHV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV��GHEH�UHDOL]DUVH�EDMR�ORV�SDU£PHWURV�
GH�XQ�GHELGR�SURFHVR��HYLWDQGR�DV¯�OD�DUELWUDULHGDG�\�HO�FKRTXH�FRQ�HO�
RUGHQDPLHQWR�MXU¯GLFR�FRQVWLWXFLRQDO�TXH�SURWHJH�GH�IRUPD�SULPDULD�WDOHV�
GHUHFKRV�
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6REUH�HVWH�DVSHFWR�GH�OLPLWDFLµQ�GH�GHUHFKRV�VH�SURQXQFLD�HO�DUW¯FXOR�
���GH�OD�'HFODUDFLµQ�8QLYHUVDO�GH�'HUHFKRV�+XPDQRV�DO�VH³DODUܘ��

(Q� HO� HMHUFLFLR� GH� VXV� GHUHFKRV� \� HQ� HO� GLVXWH� GH� ODV�
OLEHUWDGHV�WRGD�SHUVRQD�HVWD�VRODPHQWH�VXMHWD�D�ODV�OLPLWD�
FLRQHV�HVWDEOHFLGDV�SRU�OD�OH\�FRQ�HO�¼QLFR�Q�GH�DVHJXUDU�
HO�UHFRQRFLPLHQWR�\�HO�UHVSHWR�GH�ORV�GHUHFKRV�\�OLEHUWDGHV�
IXQGDPHQWDOHV� GH� ORV�GHP£V� \� SDUD� VDWLVIDFHU� ODV� MXVWDV�
H[LJHQFLDV�GH�OD�PRUDO��GHO�RUGHQ�S¼EOLFR�\�GHO�ELHQHVWDU�
JHQHUDO�GH�XQD�VRFLHGDG�GHPRFU£WLFD��

3DUD�*DUL]£EDO��ODV�OLPLWDFLRQHV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�GHEHQ�
WRPDU�HQ�FXHQWD�

�� 4XH� ORV�GHUHFKRV� IXQGDPHQWDOHV��SRU� HVWDU�GRWDGRV�GH� VXSUHPDF¯D�
HVSHFLDO�� RFXSDQ�XQD� SRVLFLµQ� SUHIHUHQWH� GHQWUR� GHO� RUGHQDPLHQWR�
MXU¯GLFR�

�� 4XH�HQWUH�ORV�GHUHFKRV�GH�OD�SHUVRQD�H[LVWHQ�DOJXQRV�GH�FDU£FWHU�SUL�
PDULR�\�VHFXQGDULR�

�� 4XH�FDGD�GHUHFKR�IXQGDPHQWDO�UHDOL]D�XQD�IXQFLµQ�GLVWLQWD�
�� 4XH�HOف�ELHQHVWDU�JHQHUDOق�GH�OD�VRFLHGDG�QR�SXHGH�LQYRFDUVH�SDUD�OL�

PLWDU�GHUHFKRV��VL�HVWR�WLHQH�FRPR�REMHWLYR�PHQRVFDEDU�HO�FRQWHQLGR�
HVHQFLDO�GH�HVWRV�GHUHFKRV���

(MHPSOR�GH� OR� DUPDGR� HV� HO� GHUHFKR� IXQGDPHQWDO� D� OD� OLEHUWDG� \�
VHJXULGDG�SHUVRQDO�FRQVDJUDGR�HQ�HO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�GH�OD�
5HS¼EOLFD��TXH�HVWDEOHFH�FRPR�SDU£PHWURV�SDUD�OD�OLPLWDFLµQ�GHO�PLVPR�OD�
H[LVWHQFLD�GH�XQD�RUGHQ�PRWLYDGD�\�HVFULWD�GH�DXWRULGDG�MXGLFLDO�FRPSHWHQWH��
OD�LQIRUPDFLµQ�GHELGD�GH�ORV�GHUHFKRV�GH�OD�SHUVRQD�DO�PRPHQWR�GH�VX�
GHWHQFLµQ��HQWUH�RWUDV�UHJODV�GH�GHELGR�SURFHVR�TXH�VRQ�OD�O¯QHD�GLYLVRULD�
HQWUH�OD�DUELWUDULHGDG�\�HO�DEXVR�GH�SRGHU��R�OD�OLPLWDFLµQ�FRQVWLWXFLRQDO�
DO�GHUHFKR�IXQGDPHQWDO�

�ܖ 9«DVH�0DGULG�0DOR�*DUL]£EDO��'HUHFKRV��Sܓ����
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Los principios como herramienta interpretativa para la protección 
de derechos fundamentales

(Q�EDVH�D�OR�DQWHV�DUPDGR�\�IXQGDGR�HQ�ODV�LGHDV�TXH�SHUPHDQ�HO�
GHUHFKR�FRQWHPSRU£QHR�VHJ¼Q�ODV�FXDOHV�VH�HQWLHQGH�TXH�HO�UD]RQDPLHQWR�
DFWXDO�QR�GHEH�OLPLWDUVH�D�XQD�VXEVXQFLµQ�DXWRP£WLFD�GH�ORV�KHFKRV�DO�
GHUHFKR��GHEH�UHDOL]DUVH�XQ�DQ£OLVLV�FDVX¯VWLFR�VREUH�WRGR�FXDQGR�VH�WUDWD�GH�
OLPLWDU�GHUHFKRV�IXQGDPHQWDOHV�HQ�PDWHULD�SURFHVDO�SHQDO��/D�XWLOL]DFLµQ�
GH�ORV�SULQFLSLRV�FRPR�KHUUDPLHQWD�LQWHUSUHWDWLYD�VDWLVIDFH�HVWD�¼OWLPD�LGHD�

/RV�SULQFLSLRV�KDQ�VLGR�GHQLGRV�FRPR��/DV�QRUPDV��R�FRQVHFXHQFLDV�
OµJLFDV��GH�XQ�JUXSR�GH�QRUPDV�GHO�VLVWHPD�GH�GHUHFKR�SRVLWLYR�GH�TXH�VH�
WUDWH��TXH�SRVHHQ�XQ�FDU£FWHU�IXQGDPHQWDO�

'H�DFXHUGR�FRQ�-��:UREOHVNL��HVWH�FDU£FWHU�IXQGDPHQWDO�GH�ORV�SULQFL�
SLRV�YLHQH�GDGR�SRU�HO�OXJDU�TXH�RFXSD�OD�QRUPD�HQ�OD�HVWUXFWXUD�MHU£UTXLFD�
GHO�VLVWHPD��SRU�OD�UHODFLµQ�OµJLFD�GH�XQD�QRUPD�FRQ�RWUD��SRU�HO�OXJDU�
TXH�RFXSD�HQ�OD�HVWUXFWXUD�GH�XQD�LQVWLWXFLµQ�MXU¯GLFD�R�SRU�YDORUDFLRQHV�
VRFLR�SRO¯WLFDV�

(Q�SDODEUDV�GH�)UDQFRLV�*RUSKHف��ORV�MXHFHV��HQFDUJDGRV�GH�DSOLFDU�D�
OD�YH]�OD�mOH\�\�OD�MXVWLFLD}��GXGDQ�FXDQGR�DPEDV�QR�VH�FRQFLOLDQ�HQWUH�V¯�\�
EXVFDQ�XQ�DFRPRGR�LQVSLU£QGRVH�HQ�HO�HVS¯ULWX�GH�OD�OH\�\�HQ�ORV�SULQFLSLRV�
TXH�GRPLQDQ�ODV�GLVSRVLFLRQHV�HVSHFLDOHVق�

� 'H�VX�SDUWH��&KDLQ�3HUHOPDQ��KDFLHQGR�DOXVLµQ�D�OD�LPSRUWDQFLD�
GH�ORV�SULQFLSLRV�FRPR�KHUUDPLHQWD�LQWHUSUHWDWLYD�GH�GHUHFKRV��DUPD��

(O�GHUHFKR�VH�GHVDUUROODف�HTXLOLEUDQGRق�XQD�GREOH�H[LJHQ�
FLD��XQD�GH�RUGHQ�VLVWHP£WLFR��TXH�HV�OD�HODERUDFLµQ�GH�
XQ�RUGHQ�MXU¯GLFR�FRKHUHQWH��\�RWUD�GH�RUGHQ�SUDJP£WLFR��
TXH�HV�OD�E¼VTXHGD�GH�VROXFLRQHV�TXH�VHDQ�DFHSWDEOHV�SRU�
HO�PHGLR��SRUTXH�VRQ�FRQIRUPH�FRQ�OR�TXH�SDUHFH�MXVWR�
\�UD]RQDEOH�

�
/D�DOXVLµQ�HQ�ODV�SRVWXUDV�DQWHV�LQGLFDGDV�VREUH�HO�HTXLOLEULR�HQWUH�OR�

MXVWR�\�UD]RQDEOH��RWRUJD�LPSRUWDQFLD�UDGLFDO�DO�SULQFLSLR�GH�UD]RQDELOLGDG�
SDUD�ORJUDU�OD�VDWLVIDFFLµQ�GH�HVWRV�REMHWLYRV�
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Principio de razonabilidad

([LVWHQ� SDU£PHWURV� GLVH³DGRV� SDUD� TXH� ORV� O¯PLWHV� D� ORV� GHUHFKRV�
IXQGDPHQWDOHV�QR�WUDVSDVHQ�ORV�OLQGHURV�GH�OD�DUELWUDULHGDG�\��SRU�HQGH��
VH�YXOQHUH�HO�YDORU�MXVWLFLD��SDU£PHWURV�TXH�TXHGDQ�HYLGHQFLDGRV��VREUH�
WRGR�HQ�OD�SU£FWLFD�SURFHVDO�SHQDO��+DFHPRV�UHIHUHQFLD�DO�SULQFLSLR�GH�
UD]RQDELOLGDG��

(VWH�SULQFLSLR�HVW£�FRQVDJUDGR�GH�IRUPD�W£FLWD�HQ�HO�DUW¯FXOR�����QXPH�
UDO����GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD��DO�VH³DODU�TXHًف��OD�OH\�VROR�SXHGH�
RUGHQDU�OR�TXH�HV�MXVWR�\�¼WLO�SDUD�OD�FRPXQLGDG�\�QR�SXHGH�SURKLELU�P£V�
GH�OR�TXH�OH�SHUMXGLFDق�

/R�DQWHULRU�KD�VLGR�GHQLGR�SRU�DXWRUHV�FRPR�&KLQFKLOOD�FRPR�HO�
HTXLOLEULR�HQWUH�MXVWLFLD�\�HTXLGDG�HQ�OD�LQWHUSUHWDFLµQ�GH�OD�QRUPD�D�OD�
OX]�GHO�FDVR�FRQFUHWR��(VWH�SULQFLSLR�SHUPLWH�HYDOXDU�GH�IRUPD�FDVX¯VWLFD�
VL�OD�GHFLVLµQ�UHVWULFWLYD�GH�GHUHFKR�HV�SURSRUFLRQDO��HV�GHFLU��QHFHVDULD�
H�LGµQHD��

&DVR�FRQFUHWR�HV�HO�GH�OD�LPSRVLFLµQ�GH�PHGLGDV�GH�FRHUFLµQ��LPSRVL�
FLµQ�GH�OD�SHQD��SXHV�VDWLVIHFKRV�ORV�SDU£PHWURV�R�SULQFLSLRV�DQWHV�GLFKRV��
SXHGH�DUPDUVH�TXH�OD�GHFLVLµQ�HV�MXVWD�\�QR�DUELWUDULD��VREUH�WRGR�FXDQGR�
HVW£�DFRPSD³DGD�GH�XQD�MXVWLFDFLµQ�VDWLVIDFWRULD�GHO�µUJDQR�MXULVGLFFLRQDO�
TXH�HPLWH�ODV�GHFLVLRQHV�FRUUHVSRQGLHQWHV�

%DMR�ORV�SDU£PHWURV�GHO�SULQFLSLR�GH�UD]RQDELOLGDG�HQ�OD�LQWHUSUHWD�
FLµQ�GH�ODV�GLVSRVLFLRQHV�OHJDOHV�VXVFHSWLEOHV�GH�YXOQHUDU�GHUHFKRV�IXQ�
GDPHQWDOHV��VH�JDUDQWL]D�XQ�DQ£OLVLV�FDVX¯VWLFR�GH�OD�SURFHGHQFLD�R�QR�GH�
WDOHV�OLPLWDFLRQHV��SXHV�HO�H[HJHWLVPR�SURYRFD�TXH�WRGRV�ORV�FDVRV�VHDQ�
PHGLGRV�SRU�OD�PLVPD�YDUD��VLQ�PDWLFHV��HVWR�GHEH�HYLWDUVH��VREUH�WRGR�
HQ�HO�SURFHVR�SHQDO�TXH�HV�XQ�SURFHVR�KXPDQR�\�GLQ£PLFR��FDUDFWHUL]DGR�
SRU�FLUFXQVWDQFLDV�\�PµYLOHV�GLV¯PLOHV�

La ponderación en la interpretación de los derechos fundamentales

9DOH�FRORFDU�OD�SRQGHUDFLµQ�GH�GHUHFKRV�IXQGDPHQWDOHV�FRPR�RWUR�GH�
ORV�PHFDQLVPRV�HQFDPLQDGRV�D�OD�SURWHFFLµQ�GH�OD�LQWHJULGDG�GH�ORV�PLVPRV�

&RQVWLWX\H�OD�SRQGHUDFLµQ�XQD�IRUPD�GH�DSOLFDU�ORV�SULQFLSLRV�MXU¯GLFRV�
D�ORV�TXH�KLFL«UDPRV�DOXVLµQ��(VWH�VXSXHVWR�VH�OOHYD�D�FDER�FXDQGR�H[LVWH�
FROLVLµQ�HQWUH�SULQFLSLRV��&XDQGR�HQ�XQ�FDVR�FRQFUHWR�VRQ�UHOHYDQWHV�GRV�
R�P£V�GLVSRVLFLRQHV�MXU¯GLFDV�TXH�IXQGDPHQWDQ�GRV�QRUPDV�LQFRPSDWLEOHV�
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�ܗ &DUORV�%HUQDO�3XOLGR��(O�GHUHFKR�GH�ORV�GHUHFKRV��&RORPELD��8QLYHUVLGDG�GH�([WHUQDGR��S��
�ܗ

�ܘ 3DUD�=DJUHEHOVN\��OD�SRQGHUDFLµQ�SXHGH�HQWHQGHUVH�WDPEL«Q�FRPR�DWHPSHUDFLµQ��FRQFLOLD�
FLµQ��HTXLOLEULR�GH�SULQFLSLRV�HQ�FRQLFWR��HQ�-RUJH�3UDWV��&RPHQWDULRV�D�OD�&RQVWLWXFLµQ��
S������

HQWUH�V¯�\�TXH�SXHGHQ�VHU�SURSXHVWDV�FRPR�VROXFLRQHV�SDUD�HO�FDVR���(Q�
FRQVHFXHQFLD��OD�SRQGHUDFLµQ�HV�OD�IRUPD�GH�VROXFLRQDU�OD�LQFRPSDWLELOLGDG�
HQWUH�QRUPDV�VXVFHSWLEOHV�GH�YXOQHUDU�GHUHFKRV�

$XQTXH�OD�SRQGHUDFLµQ�R�DUPRQL]DFLµQ�VLUYH�SDUD�GHWHUPLQDU�FX£O�GH�
GRV�SULQFLSLRV�SRVHH�PD\RU�SHVR�R�YDORU�HQ�XQ�FDVR�FRQFUHWR��GHEH�DFOD�
UDUVH��TXH�HO�SULQFLSLR�TXH�VXFXPEH�QR�HV�GHURJDGR��VLQR�TXH�HQ�HO�FDVR�
FRQFUHWR�HO�SULQFLSLR�GH�PD\RU�YDORU�SUHYDOHFH����

A modo de conclusión

(O�QXHYR�RUGHQ�FRQVWLWXFLRQDO�GRPLQLFDQR�SURYHH�XQ�VLVWHPD�GH�SUR�
WHFFLµQ�GH�GHUHFKRV�IXQGDPHQWDOHV�EDVDGR�HQ�OD�VXSUHPDF¯D��LQWHJULGDG�\�
SURWHFFLµQ��&RUUHVSRQGH�DO�MX]JDGRU�FRQVROLGDU�PHGLDQWH�ORV�SULQFLSLRV��
HVSHFLDOPHQWH�HO�GH�UD]RQDELOLGDG�\�OD�SRQGHUDFLµQ��FRPR�KHUUDPLHQWDV�
SDUD�PDWHULDOL]DU�XQ�UHDO�\�HIHFWLYR�HVWDGR�GH�GHUHFKR��



Mag. Bernabel Moricete Fabián

/LFHQFLDGR�HQ�'HUHFKR�HQ�OD�8QLYHUVLGDG�7HFQROµJLFD�GHO�&LEDR��0DJLVWHU�
HQ�'HUHFKR�&RQVWLWXFLRQDO�HQ�ODV�XQLYHUVLGDGHV�&DVWLOOD�/D�0DQFKD�\�3RQWLFLD�
8QLYHUVLGDG�&DWµOLFD�0DGUH�\�0DHVWUD��'RFWRUDGR�HQ�'HUHFKR�&RQVWLWXFLRQDO�
HQ�OD�8QLYHUVLGDG�GH�&DVWLOOD�/D�0DQFKD��DV¯�FRPR�GLYHUVRV�GLSORPDGRV��&XHQWD�
FRQ�P¼OWLSOHV�VHPLQDULRV�UHDOL]DGRV�
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mag. bernabel moriCeTe

Resumen

6XSUHPDF¯D�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�GH�GµQGH�GLPDQD�VX�
FDU£FWHU�VXSUHPR��KDFLHQGR�XQD�EUHYH�LQGDJDWRULD�GH�VX�LQVWUXPHQ�
WDFLµQ�\�QRUPDWLYLVPR�FRQ�ODV�QHFHVDULDV�LQIHUHQFLDV�DO�SDUWLFXODU�

FDVR�GH�OD�LQWHJULGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��VX�VLJQLFDGR�HQWH�
D�OD�FODVLFDFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�H�LQYLRODELOLGDG�\�FRQWH�
QLGR�HVHQFLDO�GH�ORV�GHUHFKRV��DV¯�FRPR�VX�SURWHFFLµQ�HQ�HO�PDUFR�GH�XQD�
VRFLHGDG�GHPRFU£WLFD��6H�DQDOL]DU£�VXWLOPHQWH�OD�REOLJDFLµQ�GH�ORV�µUJDQRV�
HVWDWDOHV�TXH�WLHQHQ�FRPR�WDUHD�GLUHFWD�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV�\�ORV�PHFDQLVPRV�GH�TXH�VH�YDOHQ�\�FµPR�HQ�HO�PDUFR�GH�HVWDV�
REOLJDFLRQHV�VH�SODQWHD�XQ�HVSDFLR�GH�YLQFXODFLµQ�GH�OD�SDUWH�GRJP£WLFD�
FRQ�OD�SDUWH�RUJ£QLFD�GH�OD�&RQVWLWXFLµQ��

Delimitación del tema

7UHV�QRFLRQHV�E£VLFDV�SDUD�HO�HVWXGLR�\�WUDWDPLHQWR�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�VH�KDQ�XQLGR�HQ�XQ�VROR�W¯WXOR�SDUD�HO�WHPD�TXH�PH�KD�VLGR�
DVLJQDGR�HQ�HVWH�SDQHO��D�VDEHU��قSURWHFFLµQف�\�قLQWHJULGDGف��قVXSUHPDF¯Dف�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��FDGD�XQR�FRQ�ODV�FDUDFWHU¯VWLFDV�SURSLDV�
SDUD�JHQHUDU�XQ�HVWXGLR�GLIHUHQFLDGR��SHUR�FRQ�XQRV�KLORV�FRQGXFWRUHV�
HQWUH�HOORV��TXH�GL¯FLOPHQWH�SXHGD�RPLWLUVH�DOJXQD�LPSRUWDQWH�UHIHUHQFLD�
GH�XQR�HQ�HO�RWUR�FXDQGR�VH�TXLHUDQ�HVWXGLDU�SRU�VHSDUDGR��<�OD�LGHD�DTX¯�
HV�YHU�HVRV�KLORV�FRQGXFWRUHV�LQGLVROXEOHV�HQWUH�ODV�WUHV�DFHSFLRQHV��



662 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

Supremacía de los derechos fundamentales: 
Instrumentación y normativismo de los derechos fundamentales

6HJ¼Q�3HWHU�+¦EHUOH���ORV�GHUHFKRV�IXQGDPHQWDOHVف�WLHQHQ�XQ�GREOH�YD�
ORU��GH�XQ�ODGR��UHSUHVHQWDQ�ORVف�ORV�YDORUHV�VXSUHPRVق��\�GH�RWUR��SHUPLWHQ�
DO�KRPEUH�>\�D�OD�PXMHU@�HQFRQWUDU�YDORUHV�\�DFWXDOL]DUORV��JDUDQWL]£QGROHV�
HO�VWDWXV�GH�OLEHUWDGق��(Q�OD�FRQFHSFLµQ�GH�HVWH�DXWRU��FRQIRUPH�OR�LQWHU�
SUHWD�0RQUR\�&DEUD��ORV�GHUHFKRV�IXQGDPHQWDOHVف�HVW£Q�FRQGLFLRQDGRV�
SRU�OD�H[LVWHQFLD�GH�OD�FRPXQLGDG��FRQVWLWX\HQف�IXQGDPHQWR�IXQFLRQDOق�
GH�OD�GHPRFUDFLD��>\@�VRQ�XQ�O¯PLWH�SDUD�HO�(VWDGRق�

&DEU¯D�SUHJXQWDUVH��GH�HQWUDGD���/D�VXSUHPDF¯D�GH�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV�VH�SUHGLFD�SRU�HO�LQVWUXPHQWR�TXH�ORV�SRVLWLYL]D�R�SRU�HO�ELHQ�
MXU¯GLFR�TXH�WXWHODQ"��(V�OD�&RQVWLWXFLµQ�OD�TXH�OH�RWRUJD�HO�YDORU�VXSUHPR�
D�ORV�GHUHFKRV�IXQGDPHQWDOHV"��6RQ�ORV�GHUHFKRV�IXQGDPHQWDOHV�ORV�TXH�
FRQWULEX\HQ�D�HOHYDU�OD�&RQVWLWXFLµQ�D�HVH�URO�VXSUHPR"

'H�HQWUDGD��VH�SXHGH�DUPDU�TXH�OD�SHUVRQD�HQ�VROHGDG�WLHQH�ODV�OLEHU�
WDGHV�TXH�VX�SURSLR�HVIXHU]R�OH�SHUPLWH�DOFDQ]DU��(Q�FDPELR��HQ�VRFLHGDG�
WLHQH�ODV�OLEHUWDGHV�TXH�ORV�WHUFHURV�\�HO�(VWDGR�OH�SXHGHQ�JDUDQWL]DU��(Q�HVWH�
VHJXQGR�DVSHFWR��HV�QHFHVDULR�XQ�PDUFR�QRUPDWLYR�TXH�GHOLPLWH�HO�UDGLR�GH�
DFFLµQ�GHO�(VWDGR��GH�ORV�WHUFHURV�\�GHO�\R�LQGLYLGXDO��SDUD�DV¯�JDUDQWL]DU�OD�
VXFLHQWH�DXWRQRP¯D�GH�ODV�OLEHUWDGHV�FRPSDWLEOHV�FRQ�HO�ELHQHVWDU�JHQHUDO�

6L�TXLVL«UDPRV�EXVFDU�XQ�IXQGDPHQWR�D�OD�DUPDFLµQ�DQWHULRU��QRV�
D\XGDU¯D�PXFKR�&DUO�6FKPLWW�FXDQGR��DO�GLIHUHQFLDU�OD�&RQVWLWXFLµQ�GHO�
IHQµPHQR�GHف�RUGHQDFLµQ�GHO�(VWDGRق��SODQWHµ�TXHف�OD�&RQVWLWXFLµQ�GHO�
(VWDGR�HV�DTXHOOD�RUGHQDFLµQ�TXH�FRPSRUWD�OD�FRLQFLGHQFLD�GH�OD�YROXQWDG�
LQGLYLGXDO�FRQ�OD�YROXQWDG�WRWDO�GHO�(VWDGR�\�DEDUFD�D�ORV�LQGLYLGXRV�FRPR�
PLHPEURV�YLYRV�GHO�RUJDQLVPR�HVWDWDOق���

&DEH�UHFRUGDU�TXH�OD�'HFODUDFLµQ�GH�ORV�'HUHFKRV�GHO�+RPEUH�\�GHO�
&LXGDGDQR��������FRQGLFLRQµط�VL�VH�TXLHUHط�HQ�VX�DUW¯FXOR����OD�H[LVWHQFLD��
R�OD�FRQVLGHUDFLµQ�GH�H[LVWHQFLD��GH�OD�&RQVWLWXFLµQ�HQ�FXDOTXLHU�VRFLHGDG��
D�GRV�SUHPLVDV�E£VLFDV�� OD� VHSDUDFLµQ�GH�SRGHUHV� �SLODU�GHO� FRQWURO�GHO�
SRGHU�TXH�HYLWD�ORV�H[FHVRV�HQ�ORV�SHVRV�\�FRQWUDSHVRV�TXH�HQWUH�HOORV�VH�
SRQHQ�HQ�SU£FWLFD��\�OD�FRQVDJUDFLµQ�\�JDUDQW¯D�GH�ORV�GHUHFKRV��FXDQGR�

�ܐ 0DUFR�*HUDUGR�0RQUR\�&DEUD��/D�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��%RJRW£��/LEUHU¯D�GHO�3UR�
IHVLRQDO��������Sܔ���

ܑ� &DUO�6FKPLWW��7HRU¯D�GH�OD�&RQVWLWXFLµQ��S���ܑ
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H[SUHVD�TXHف�WRGD�OD�VRFLHGDG�HQ�OD�FXDO�OD�JDUDQW¯D�GH�ORV�GHUHFKRV�QR�HVW£�
DVHJXUDGD�QL�OD�VHSDUDFLµQ�GH�SRGHUHV�HVWDEOHFLGD��QR�WLHQH�&RQVWLWXFLµQق�

'H�KHFKR��XQD�QRFLµQ�TXH�D�WRGDV�OXFHV�SDUHFH�HOHPHQWDO��HV�TXH�HO�
LQVWUXPHQWR� �OO£PHVH�&RQVWLWXFLµQ�� OH\� RUJ£QLFD�� RUGLQDULD� R� GHFUHWR��
TXH�FRQWLHQH�OD�QRUPD��OH�LQRFXOH�HO�YDORU�MHU£UTXLFR�TXH�WDO�LQVWUXPHQWR�
WLHQH�HQ�HO�VLVWHPD�GH�IXHQWHV��$V¯��QDGLH�QLHJD�HO�FDU£FWHU�UHIRU]DGR�TXH�
WLHQHQ�ODV�UHJODV�FRQVWLWXFLRQDOHV�SRU�HO�VROR�KHFKR�GH�HVWDU�FRQWHQLGDV�HQ�
OD�QRUPD�VXSUHPD��KDFL«QGRVH�MXQWR�FRQ�HVWD�LQGLVSRQLEOHV�SDUD�HO�OHJLV�
ODGRUظ�RUGLQDULR�X�RUJ£QLFR��'H�LJXDO�PRGR�VH�FRQVWUX\H�OD�DUPDFLµQ�
HQ�UHODFLµQ�FRQ�ORV�GHUHFKRV��SULQFLSLRV�\�YDORUHV�FRQVWLWXFLRQDOHV��TXH�
FRPSDUWHQ��FRQ�OD�&RQVWLWXFLµQ��VX�FDU£FWHU�VXSUHPR��

3HUR��DP«Q�GH�SHFDU�GH�LQFDXWR��QR�VHU¯D�RFLRVR�UHFRUGDU�ODV�LQIHUHQFLDV�
TXH�KLFLHUD�)HUGLQDQG�/DVDOOH�HQ�VX�F«OHEUH�GLVFXUVR�GH�������FXDQGR�HV�
WDEOHF¯D�GLIHUHQFLDV�HQWUH�XQD�&RQVWLWXFLµQ�UHDO�\�OD�&RQVWLWXFLµQ�IRUPDO����
VH³DODQGR�TXH�HQ�OD�VHJXQGD�SRGU¯DPRV�HVWDU�HQ�OD�W¯SLFD�SUHVHQFLD�GH�XQD�
��VL�OD�OHWUD�GHO�GRFXPHQWR�OODPDGR�&RQVWLWXFLµQقVLPSOH�KRMD�GH�SDSHOف
QR�WUDVFLHQGH�HO�LQVWUXPHQWR�¯VLFR�TXH�OD�FRQWLHQH��KDFL«QGRVH�RSHUDWLYD��
SRV£QGRVH�HQ�HO�FRUD]µQ�GHO�SXHEOR��VLHQGR�FDSD]�GH�FRQWURODU�HO�SRGHU�
\�JDUDQWL]DU�ORV�GHUHFKRV��FDUDFWHU¯VWLFDV�HVWDV�TXH��FRQIRUPH�DO�GLVFXUVR�
GH�/DVDOOH��HQFRQWUDPRV�HQ�OD�&RQVWLWXFLµQ�UHDO��VREUH�OD�TXH�DUPD�TXH��
HVWDQGR�SUHVHQWH�HQ�HO�FRUD]µQ�GHO�SXHEOR�GH�XQD�IRUPD�WDQ�DUUDLJDGD��HO�
LQVWUXPHQWR�¯VLFR�TXH�OD�FRQWLHQH�SXHGH�GHVDSDUHFHU�\��DXQ�DV¯��VX�FRQ�
WHQLGR�SHUPDQHFHU¯D�SRU�VHU�SDUWH�GHO�SXHEOR�PLVPR��

'H�HVWH�PRGR��HQ�HO�FDU£FWHU�GH�OD�&RQVWLWXFLµQ�UHDO�GHEHQ�HQWHQGHUVH�
\�FRPSRUWDUVH�ORV�GHUHFKRV�IXQGDPHQWDOHV��VX�VXSUHPDF¯D�YLHQH�FHUWLFDGD�
HQ�OD�&RQVWLWXFLµQ�IRUPDO��SHUR�GLPDQDQ�GH�OD�QDWXUDOH]D�KXPDQD�\�VX�
GLJQLGDG�LQWU¯QVHFD��TXH�OH�GDQ�UD]µQ�GH�H[LVWHQFLD��UD]µQ�GH�H[LJLELOLGDG�
\�GH�SURWHFFLµQ��$V¯�VH�REVHUYD�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�DQ�
WHULRUHV�D�OD�&RQVWLWXFLµQ�IRUPDO��FRPR�PXFKRV�RWURV�WDQWRV�PDQGDWRV�
TXH�HQ�HVWD�VH�SODVPDQ��<D�OR�KDE¯D�H[SUHVDGR�HO�MXH]�0DUVKDOO��FXDQGR�
KDFLD� ����� H[SUHVDED�DVHV� FRPR� HVWDV�� HQ� VX� F«OHEUH� VHQWHQFLD�� �RV/ف
SRGHUHV�GHO�OHJLVODWLYR�>\�WRGR�RWUR�SRGHU�HVWDWDO�LQFOX\HQGR�HO�MXGLFLDO�\�
HO�FRQVWLWXFLRQDO@�VRQ�OLPLWDGRV��\�SDUD�TXH�QR�ORV�LJQRUHQ�X�ROYLGHQ�VH�
KD�HVFULWR�OD�&RQVWLWXFLµQق��'H�HVWH�PRGR��HO�KLVWµULFR�MXH]�DSXQWµ�WHPDV�

�ܒ 9HU�1«VWRU�3HGUR�6DJ¾HV��7HRU¯D�GH�OD�&RQVWLWXFLµQ��%XHQRV�$LUHV��$VWUHD��������SS������
�����VREUH�OD�IXHU]D�QRUPDWLYD�GH�OD�&RQVWLWXFLµQ�
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LPSRUWDQWHV��HO�SULPHUR��TXH�ORV�O¯PLWHV�DO�SRGHU�VRQ�DQWHULRUHV�D�OD�&RQV�
WLWXFLµQ�HVFULWD��\�VHJXQGR��TXH�OD�&RQVWLWXFLµQ�HVFULWD�ORV�UHFRJH�FRPR�
PHGLR�SDUD�TXH�ODV�LQVWLWXFLRQHV�HVWDWDOHV��\�ODV�SHUVRQDV�SDUWLFXODUHV��ORV�
UHFXHUGHQ�\�VH�VRPHWDQ�D�VX�PDQGDWR�

&ODUR�HVW£�TXH�QR�SRGHPRV�HVWXGLDU�HO�DFWXDO�SRVLFLRQDPLHQWR�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��VL�QR�HV�GH�PDQHUD�SDUDOHOD�FRQ�HO�VXUJLPLHQWR�
\�GHVDUUROOR�GHO�(VWDGR�FRQVWLWXFLRQDO�\�HO�FDU£FWHU�VXSUHPR�GH�OD�&RQV�
WLWXFLµQ��0£[LPH�FXDQGR�UHFRUGDPRV�FRQ�=DJUHEHOVN\�TXHف�OD�H[SUHVLµQ�
��HV�FLHUWDPHQWH�XQD�GH�ODV�P£V�DIRUWXQDGDV�GH�OD�FLHQFLDقVWDGR�GH�GHUHFKR)ف
MXU¯GLFD�FRQWHPSRU£QHDق��DP«Q�GHO�DEXVR�TXH�GH�WLHPSR�HQ�WLHPSR�VH�
KL]R�GH�OD�PLVPDف��HO�YDORU�>GH�OD�QRFLµQ�(VWDGR�GH�GHUHFKR��DSXQWD�HVWH�
DXWRU@�HV�OD�HOLPLQDFLµQ�GH�OD�DUELWUDULHGDG�HQ�HO�£PELWR�GH�OD�DFWLYLGDG�
HVWDWDO�TXH�DIHFWD�D�ORV�FLXGDGDQRVق�

/D�6HJXQGD�*XHUUD�0XQGLDO�\�HO�SUHYLR�SHU¯RGR�GH�HQWUHJXHUUDV�QRV�
LQIRUPDURQ�GH� DWURFLGDGHV� FRQWUD� ORV� GHUHFKRV�KXPDQRV� HQ� VRFLHGDGHV�
TXH�SRVH¯DQ�WH[WRV�FRQVWLWXFLRQDOHV�HQ�VHQWLGR�IRUPDO�\�TXH��DPSDUDGDV�
HQ�ORV�PDQGDWRV�GH�OH\HV�DFRPRGDWLFLDV��FRPHW¯DQ�ORV�P£V�FUXHOHV�DFWRV�GH�
EDUEDULH��$OO¯�VH�HYLGHQFLµ�P£V�FODUDPHQWH�OD�QHFHVDULD�LQWHUUHODFLµQ�HQWUH�
GHUHFKRV�\�&RQVWLWXFLµQ�SDUD�TXH��HQ�FRODERUDFLµQ��VH�SUHVWHQ�VXV�UHVSHFWLYDV�
VXSHULRULGDGHV�HQ�DUDV�GH�HYLWDU�OD�UHSHWLFLµQ�GH�HVRV�DERPLQDEOHV�DFWRV��

3HUR�HO�GHVERUGDPLHQWR�GH�OD�&RQVWLWXFLµQ�FRPR�UHFHSWRU�¼QLFR�GH�ODV�
OLEHUWDGHV�IXQGDPHQWDOHV�DQWH�OD�VXSUHPDF¯D�H�LQWHJULGDG�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV��IXH�DGYHUWLGR�GH�IRUPD�WHPSUDQD��������SRU�HO�FRQVWLWX�
\HQWH�HVWDGRXQLGHQVH�FXDQGR��HQ�XQ�SULPHU�PRPHQWR��H[SUHVµ�VX�WHPRU�
D�TXH�LQFOXLU�XQ�FDW£ORJR�GH�GHUHFKRV��GLHUD�OD�HUUDGD�LPSUHVLµQ�GH�TXH�VROR�
ORV�LQFOXLGRV�IXHUDQ�FRQVLGHUDGRV�FRPR�OLEHUWDGHV�IXQGDPHQWDOHV�GHO�SXHEOR�
\��SRU�WDQWR��FDUHQWHV�GH�SURWHFFLµQ��$FXVDED�WDPEL«Q�WHPRU�D�OD�OH\�\�D�XQD�
DFWLYLGDG�SDUODPHQWDULD�TXH�GLOX\HUDف�ODV�FRQFLHQFLDV�LQGLYLGXDOHVق���\�VROR�OD�

�ܓ ([SUHVDED�+DPLOWRQ��HQ�HO�Q¼PHUR����GH�(O�IHGHUDOLVWD��OR�VLJXLHQWH��
� 9R\�P£V�OHMRV�\�DUPR�TXH�ODV�GHFODUDFLRQHV�GH�GHUHFKRV��HQ�HO�VHQWLGR�\�FRQ�

OD�DPSOLWXG�TXH�VH�SUHWHQGHQ��QR�VROR�VRQ�LQQHFHVDULDV�HQ�OD�&RQVWLWXFLµQ�SUR�
\HFWDGD��VLQR�TXH�UHVXOWDU¯DQ�KDVWD�SHOLJURVDV��&RQWHQGU¯DQ�YDULDV�H[FHSFLRQHV�D�
SRGHUHV�QR�FRQFHGLGRV�\�SRU�HOOR�PLVPR�SURSRUFLRQDU¯DQ�XQ�SUHWH[WR�SODXVLEOH�
SDUD�UHFODPDU�P£V�IDFXOWDGHV�GH�ODV�TXH�RWRUJDQ�

�ܔ *XVWDYR�=DJUHEHOVN\��(O�GHUHFKR�G¼FWLO��7UDG��GH�0DULQD�*DVFµQ��0DGULG��7URWWD��������
Sܖ����(O�DXWRU�DGYLHUWH�DTX¯�OD�GLIHUHQFLDGD�FRQFHSFLµQ�GH�LQWHUYHQFLµQ�GHO�OHJLVODGRU�HQ�
OD�FRQJXUDFLµQ�GH�ORV�GHUHFKRV��WDQWR�HQ�HO�£PELWR�HXURSHR�FRPR�HQ�HO�QDFLHQWH�VLVWHPD�
QRUWHDPHULFDQR�GH�QDOHV�GHO�VLJOR�ే�
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WH[WXUD�DELHUWD�GH�OD�&RQVWLWXFLµQ�\�XQ�DGHFXDGR�VLVWHPD�GH�SHVRV�\�FRQ�
WUDSHVRV�HQ�HO�VLVWHPD�SRG¯D�IDYRUHFHU�HO�PDQWHQLPLHQWR�GH�ORV�GHUHFKRV��
3RU�OR�TXH��HQ�XQ�VHJXQGR�PRPHQWR��FXDQGR�IRU]DGRV�SRU�ODV�H[LJHQFLDV�
GH�ODV�FRORQLDV�TXH�VH�LQFRUSRUDEDQ�D�ORV�QDFLHQWHV�(VWDGRV�8QLGRV��VH�YHQ�
REOLJDGRV�D�VRPHWHU��������\�DSUREDU��������XQDف�FDUWLOOD�GH�GHUHFKRVق�HQ�
OD�TXH�LQFOX\HURQ��SDUD�HYLWDU�TXH�FRQVLGHUDVHQ�FRPR�OLPLWDGR�HO�OLVWDGR��
OD�IµUPXOD�GH�ORV�GHUHFKRV�LPSO¯FLWRV�HQ�OD�(QPLHQGD�1RYHQD��HQ�OD�TXH�
VH�HVWDEOHFLµ�TXHف�OD�PHQFLµQ�GH�FLHUWRV�GHUHFKRV�HQ�OD�&RQVWLWXFLµQ�QR�
VH�GHEH�LQWHUSUHWDU�FRPR�OD�GHQHJDFLµQ�R�OD�UHVWULFFLµQ�GH�RWURV�GHUHFKRV�
TXH�HO�SXHEOR�VH�KD\D�UHVHUYDGR�SDUD�V¯�PLVPRق���

(Q�HVWH�VHQWLGR��VH³DOD�=DJUHEHOVN\�TXHف�SDUD�OD�FRQFHSFLµQ�DPHULFDQD��
ORV�GHUHFKRV�VRQ�DQWHULRUHV�WDQWR�D�OD�&RQVWLWXFLµQ�FRPR�DO�JRELHUQRق����
>R�VHD��DO�(VWDGR@�FRQ�OR�TXH�VH�LQIRUPD�TXH��DXQ�FRQ�OD�DXWR�SURFODPD�
GH�OD�&RQVWLWXFLµQ�FRPRف�QRUPD�VXSUHPD�GH�OD�WLHUUDق���SDUD�TXH�XQ�GH�
UHFKR�VHD�FRQVLGHUDGR�FRQ�FDU£FWHU�VXSUHPR��QR�WLHQH�TXH�HVWDU�OLVWDGR�
HQ� OD�&RQVWLWXFLµQ�GH�PDQHUD� IRUPDO��VLQR�TXH�HV�GH� OD�QDWXUDOH]D�GHO�
ELHQ�MXU¯GLFR�TXH�WXWHOD��D�VDEHU��DWULEXWRV�LQKHUHQWHV�D�OD�GLJQLGDG�GH�OD�
SHUVRQD�KXPDQD��GH�GRQGH�GLPDQD�SURSLDPHQWH�HVH�FDU£FWHU�VXSUHPR�GH�
ODV�OLEHUWDGHV�IXQGDPHQWDOHV�

(VWD�YLVLµQ�GH�LQWHUUHODFLµQ�\�QR�GH�QHFHVDULD�GHSHQGHQFLD�HQWUH�GH�
UHFKRV�\�&RQVWLWXFLµQ��SDUHFHU�KDEHU�VLGR�DGYHUWLGD�SUHYLDPHQWH�SRU�HO�
FRQVWLWXFLRQDOLVPR�LQJO«V�TXH��VLQ�WHQHU�HQ�VHQWLGR�IRUPDO�XQD�&RQVWL�
WXFLµQ��JHQHUDED�LQVWUXPHQWRV�QRUPDWLYRV�TXH��SRU�ORV�ELHQHV�MXU¯GLFRV�
WXWHODGRV��FRPR�OD�SURSLHGDG�\�HO�GHELGR�SURFHVR�HQ�OD�&DUWD�0DJQD��OD�
OLEHUWDG�VREUH�GHWHQFLRQHV�LQGHELGDV�HQ�HO�K£EHDV�FRUSXV�DFW���VH�FRORFDEDQ�
HQ�XQ�SODQR�VXSHULRU�DO�UHVWR�GHO�HVTXHPD�QRUPDWLYR�\��DV¯��KDQ�WUDVFHQ�
GLGR�HQ�HO�WLHPSR�\�HO�HVSDFLR�

(Q�HO�£PELWR�GRPLQLFDQR��HVH�FDU£FWHU�VXSUHPR�GH�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV��HVD�SUHYLVLµQ�TXH�SURFXUD�HYLWDU�TXH�VH�HQWLHQGD�TXH�HO�OLVWDU�

�ܕ -RVHSK�6WRU\��MXH]�GH�OD�&RUWH�6XSUHPD�GH�((��88��HQWUH������D�������HQ�VX�&RPHQWDULR�
DEUHYLDGR�D�OD�&RQVWLWXFLµQ�GH�(8$��0«[LFR��2[IRUG��������S�������VH³DOD�VREUH�OD�(Q�
PLHQGD�,;�TXHف�HVWD�GLVSRVLFLµQ�IXH�DGPLWLGD�SDUD�SUHYDOHUVH�FRQWUD�HO�HPSOHR�SHOLJURVR�
GH�OD�P£[LPD�GHPDVLDGR�UHSHWLGD��TXH�XQD�DUPDFLµQ�HQ�ORV�FDVRV�SDUWLFXODUHV�LPSRUWD�
XQD�QHJDFLµQ�HQ�WRGRV�ORV�GHP£V��\�UHF¯SURFDPHQWH��(VWD�P£[LPD�ELHQ�FRPSUHQGLGD�HV�
YHUGDGHUD�\�VDELD��SHUR�VH�KD�DEXVDGR�VLQJXODUPHQWH�GH�HOOD�SDUD�VRVWHQHU�ODV�P£V�H[WUD³DV�
\�ODV�P£V�SHUQLFLRVDV�KHUHM¯DV�SRO¯WLFDVق�

�ܖ =DJUHEHOVN\��(O�GHUHFKR���Sܔ���
�ܗ $UW����QXPHUDO���GH�OD�&RQVWLWXFLµQ�GH�(VWDGRV�8QLGRV�GH�$P«ULFD�
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ORV�GHUHFKRV�ORV�OLPLWD��SRGHPRV�HQFRQWUDUOR�HQ�XQ�SULPHU�PRPHQWR��GH�
PDQHUD�IRUPDO��HQ�OD�&RQVWLWXFLµQ�GH��������FXDQGR�VH�LQVHUWD�OD�FO£XVXOD�
GH�ORV�GHUHFKRV�LPSO¯FLWRVط�FXDQGR�VH�FRQVDJUD�FRPR�$UWط�����HVWDEOH�
FLHQGR�TXHف�OD�HQXPHUDFLµQ�>GH�ORV�GHUHFKRV@�FRQWHQLGD�HQ�HO�$UW����QR�HV�
OLPLWDWLYD��\�SRU�WDQWR�QR�H[FOX\H�OD�H[LVWHQFLD�GH�RWURV�GHUHFKRV�GH�LJXDO�
QDWXUDOH]Dق��&RQ�OR�TXH�VH�HVWDEOHFH�TXH�IXHUD�GH�OD�QRUPD�FRQVWLWXFLRQDO�
SXHGHQ�HVWDU�FRQVDJUDGRV�GHUHFKRV�LQKHUHQWHV�D�OD�SHUVRQD�KXPDQD��FX\D�
VXSUHPDF¯D�HV�SUHGLFDGD�SRU�VX�QDWXUDOH]D�\�QR�SRU�OD�QRUPD�HQ�OD�TXH�
VH�FRQWLHQHQ�

3HUR�REYLR�HV�TXH�QR�SXHGH�KDEHU�SRVLFLRQHV�DEVROXWDV�TXH�SUHWHQ�
GDQ�QHJDU�OD�QHFHVDULD�LQWHUUHODFLµQ�HQWUH�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�OD�
&RQVWLWXFLµQ��SXHV�OD�LQFOXVLµQ�GH�FDW£ORJRV�GH�GHUHFKRV�\�JDUDQW¯DV�HQ�OD�
QRUPD�FRQVWLWXFLRQDO�KD�MDGR�HO�FDU£FWHU�UHIRU]DGR�GH�WDO�VXSUHPDF¯D�HQ�
XQ�LQVWUXPHQWR�GH�GHUHFKR�SRVLWLYR�TXH�YLDELOL]D�VH�GHIHQVD�

Bloque de constitucionalidad

7UDWDQGR� GH� HYLWDU� OD� LQFHUWLGXPEUH� VREUH� GµQGH� EXVFDU� GHUHFKRV�
SDUD�LGHQWLFDUORV�FRPR�IXQGDPHQWDOHV�\�FRQ�HOOR�LPSRQHU�FRPR�WDUHD�
REOLJDGD� VX� WXWHOD� D� ORV�SRGHUHV�S¼EOLFRV�\� VX�REVHUYDQFLD� LUUHVWULFWD� D�
ORV�SDUWLFXODUHV��HQ�ODV�¼OWLPDV�G«FDGDV�ORV�µUJDQRV�GH�LQWHUSUHWDFLµQ�\�
DSOLFDFLµQ�GH�OD�QRUPD�FRQVWLWXFLRQDO��FRQYHQFLGRV�GHO�GHVERUGH�TXH�OD�
DPSOLD�JDPD�GH�GHUHFKRV�JHQHUD�VREUH�OD�ULJLGH]�GH�OD�&RQVWLWXFLµQ�\��
VREUH�WRGR��SURFXUDQGR�HYLWDU�VX�GHELOLWDPLHQWR�QRPLQDO�\�IXQFLRQDO��KDQ�
DOLPHQWDGR�\�GHVDUUROODGR�OD�QRFLµQ�GHOف�EORTXH�GH�FRQVWLWXFLRQDOLGDGق����

�ܘ ,QWHUHVDQWH�UHVXOWD�HQ�HVWD�&RQVWLWXFLµQ�GH�������FRPR�HQ�HO�DUW¯FXORܐ����VH�KDFH�XQD�
GLVWLQFLµQ�HQ�FXDQWR�DO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��GLIHUHQFLDQGR�XQ�FRQWURO�GLUHFWR�\�
SRU�Y¯D�SULQFLSDO�FXDQGR�OD�FRQWUDGLFFLµQ�GH�OD��QRUPD�LQD�FRQVWLWXFLRQDO�HV�DWDFDGD�SRU�
VHU�DWHQWDWRULDVف�D�ORV�GHUHFKRV�LQGLYLGXDOHVق��PLHQWUDV�TXH�SDUD�OD�DFFLµQ�GH�LQFRQVWLWX�
FLRQDOLGDG�FRQ�UHVSHFWR�D�ORV�RWURV�DVSHFWRV�GH�OD�&RQVWLWXFLµQ��VROR�HUD�SRVLEOH�SRU�Y¯D�GH�
H[FHSFLµQ�HQ�HO�FXUVR�GHO�FRQRFLPLHQWR�GH�XQ�FDVR��DXQTXH�HQ�DPERV�FDVRV�DQWH�OD�6&-��
$V¯�H[SUHVD�HO�QXPHUDO���GHO�DUW¯FXOR����GH�DTXHOOD�&RQVWLWXFLµQ�GH�����r�'HFLGLU�HQف����
SULPHUD�\�¼OWLPD�LQVWDQFLD�VREUH�OD�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV��GHFUHWRV��UHVROXFLRQHV�
\�UHJODPHQWRV��FXDQGR�IXHUHQ��REMHWR�GH�FRQWURYHUVLD�HQWUH�SDUWHV�DQWH�FXDOTXLHU�WULEXQDO��
HO�FXDO��HQ�HVWH�FDVR��GHEHU£�VREUHVHHU�VX�GHFLVLµQ�VREUH�HO�IRQGR�KDVWD�GHVSX«V�GHO�IDOOR�
GR�OD�6XSUHPD�&RUWH��\��HQ�LQWHU«V�JHQHUDO��VLQ�TXH�VHD�QHFHVDULR�TXH�KD\D�FRQWURYHUVLD�
MXGLFLDO��FXDQGR��VH�WUDWH�GH�OH\HV��GHFUHWRV��UHVROXFLRQHV�\�UHJODPHQWRV�DWHQWDWRULRV�D�ORV�
GHUHFKRV�LQGLYLGXDOHV�FRQVDJUDGRV�SRU�OD�SUHVHQWH�&RQVWLWXFLµQق�

�ܙ 2ULJHQ�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG�
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GH�FX\R�RULJHQ�KXHOJD�KDEODU��VLQ�HPEDUJR��KD\�TXH�GHFLU�TXH�HV�FUHDFLµQ�
DQFHVD��SHUR�SDWULPRQLR�GHO�FRQVWLWXFLRQDOLVPR�XQLYHUVDO��

'H�ODV�FDXVDOHV�SDUD�VX�VXUJLPLHQWR��VH�GHEHU¯D�V¯�SUHFLVDU��VLJXLHQGR�HO�
KLOR�DUJXPHQWDWLYR�GH�OD�&RUWH�&RQVWLWXFLRQDO�GH�&RORPELD�FXDQGR�DSXHVWD�
D�VX�DGRSFLµQ�HQ�OD�6HQWHQFLD�1R��&���������TXH�HQ�OD�SU£FWLFD�GHO�&RQVHMR�
&RQVWLWXFLRQDO�DQF«V�VH�DGRSWD�HO�FRQFHSWR�DO�FRQVLGHUDU�TXHف�FRPR�HO�
SUH£PEXOR�GH�OD�&RQVWLWXFLµQ�GH�HVH�SD¯V�KDFH�UHIHUHQFLD�DO�SUH£PEXOR�
GH�OD�&RQVWLWXFLµQ�GHURJDGD�GH������\�D�OD�'HFODUDFLµQ�GH�'HUHFKRV�GHO�
+RPEUH�\�GHO�&LXGDGDQR�GH������� HVRV� WH[WRV� VRQ� WDPEL«Q�QRUPDV�\�
SULQFLSLRV�GH�YDORU�FRQVWLWXFLRQDOق��$V¯�DSXQWD�OD�DOWD�FRUWH�FRORPELDQD�
TXHف�VHJ¼Q�OD�GRFWULQD�DQFHVD��HVWRV�WH[WRV�IRUPDQ�HQWRQFHV�XQ�EORTXH�
FRQ�HO�DUWLFXODGR�GH�OD�&RQVWLWXFLµQ��GH�VXHUWH�TXH�OD�LQDFFLµQ�SRU�XQD�
OH\�GH�ODV�QRUPDV�LQFOXLGDV�HQ�HO�EORTXH�GH�FRQVWLWXFLRQDOLGDG�FRPSRUWD�
OD�LQH[HTXLELOLGDG�GH�OD�GLVSRVLFLµQ�OHJDO�FRQWURODGDق��(VWH�UD]RQDPLHQWR�
GHVERUGDQWH�GH�OD�OHWUD�IRUPDO�GH�OD�&RQVWLWXFLµQ�VH�XWLOL]µ�SDUD�TXH��HQ�OD�
GHFLVLµQ�GHO����GH�MXOLR�GH�������HO�&RQVHMR�&RQVWLWXFLRQDO�DQF«V�DQXODUD�
XQD�GLVSRVLFLµQ�OHJLVODWLYDف�SRU�VHU�FRQWUDULD�D�XQR�GH�ORV�mSULQFLSLRV�IXQ�
GDPHQWDOHV�GH�OD�5HS¼EOLFD}�D�TXH�KDFH�UHIHUHQFLD�HO�SUH£PEXOR�GH����ق��

<� VL� IXHUD�QHFHVDULR�FRQVWUXLU�XQ�FRQFHSWR�GH�EORTXH�GH�FRQVWLWX�
FLRQDOLGDG�SDUD�LOXVWUDU�OD�SRVLFLµQ�TXH�YHQLPRV�SODQWHDQGR�HQ�WRUQR�D�
OD�VXSUHPDF¯D�GH� ORV�GHUHFKRV� IXQGDPHQWDOHV�� OD�GHQLFLµQ�TXH�DGRSWD�
OD�PLVPD�&RUWH�&RQVWLWXFLRQDO�FRORPELDQD�HQ�OD�VHQWHQFLD�PHQFLRQDGD�
UHVXOWD�SHUWLQHQWH�FXDQGR�H[SUHVD�TXH�

�ً��HO�EORTXH�GH�FRQVWLWXFLRQDOLGDG�HVW£�FRPSXHVWR�SRU�
DTXHOODV�QRUPDV�\�SULQFLSLRV�TXH��VLQ�DSDUHFHU�IRUPDOPHQWH�
HQ�HO�DUWLFXODGR�GHO� WH[WR�FRQVWLWXFLRQDO�� VRQ�XWLOL]DGRV�
FRPR�SDU£PHWURV�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�ODV�
OH\HV��SRU�FXDQWR�KDQ�VLGR�QRUPDWLYDPHQWH�LQWHJUDGRV�D�
OD�&RQVWLWXFLµQ��SRU�GLYHUVDV� Y¯DV� \�SRU�PDQGDWR�GH� OD�
SURSLD�&RQVWLWXFLµQ�

� /D�&RUWH�LQGLFD�DGHP£V�TXHف�VRQ��SXHV��YHUGDGHURV�SULQFLSLRV�\�
UHJODV�GH�YDORU�FRQVWLWXFLRQDO��HVWR�HV��VRQ�QRUPDV�VLWXDGDV�HQ�HO�QLYHO�
FRQVWLWXFLRQDO��D�SHVDU�GH�TXH�SXHGDQ�D�YHFHV�FRQWHQHU�PHFDQLVPRV�GH�
UHIRUPD�GLYHUVRV�DO�GH�ODV�QRUPDV�GHO�DUWLFXODGR�FRQVWLWXFLRQDO�VWULFWR�VHQ�
VXق��&RQ�HOOR�VH�UHFRQRFH�TXH�OD�SUHVHQFLD�GH�WDOHV�QRUPDWLYDV��LQFOXLGRV�
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ORV�GHUHFKRV�IXQGDPHQWDOHV��SXHGH�VXUJLU�GHO�DPSOLR�HVSHFWUR�QRUPDWLYR�
TXH�GH�IRUPD�Y£OLGD�VH�LQWHJUDQ�DO�VLVWHPD��DXQTXH�QR�SRVHDQ�VXSHULRULGDG�
QRUPDWLYD�GHQWUR�GHO�VLVWHPD�GH�IXHQWHV��DXQTXH�QR�WHQJDQ�SULYLOHJLDGD�
SURWHFFLµQ� SURFHGLPHQWDO� HQ� VX� DSUREDFLµQ�� VLQR� TXH� VX� SURWHFFLµQ� \�
UHOHYDQFLD�GLPDQD��GH�OD�LPSRUWDQFLD�GHO�ELHQ�MXU¯GLFR�TXH�WXWHODQ�\�TXH��
MXQWR�D�ORV�SULQFLSLRV�\�YDORUHV�IRUPDOPHQWH�SODVPDGRV�HQ�OD�&RQVWLWXFLµQ��
FRQVWLWX\HQ�OD�QDOLGDG�HVHQFLDO�GHO�(VWDGR�

(Q�VX�¼OWLPD�UHIRUPD���������OD�&RQVWLWXFLµQ�GRPLQLFDQD�UHLWHUD�OD�
QRFLµQ�GH�GHUHFKRV�LPSO¯FLWRV�\�FRQ�HVWD�UHFRQRFH�OD�FDWHJRU¯D�FRQVWLWX�
FLRQDO�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��FXDQGR��SRU�XQ�ODGR��HVWDEOHFH�
FRPR�FULWHULR�GH�LQWHUSUHWDFLµQ�\�DSOLFDFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
HQ�HO�DUW¯FXORܓ����HO�FDU£FWHU�QR�OLPLWDWLYR�GH�ORV�GHUHFKRV�\�JDUDQW¯DV�
\��SRU�RWUR�ODGR��HQ�HO�$UWܓ�����UHFRQRFH�OD�MHUDUTX¯D�FRQVWLWXFLRQDO�GH�
ORVف�WUDWDGRV��SDFWR�\�FRQYHQFLRQHV�LQWHUQDFLRQDOHV�UHODWLYRV�D�GHUHFKRV�
KXPDQRVق��LQFRUSRU£QGRORV�DV¯�DO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��

0LHQWUDV� HO� OHJLVODGRU�RUJ£QLFR�� VLJXLHQGR� OD� O¯QHD�TXH�DOLPHQWD�HO�
EORTXH�GH�FRQVWLWXFLRQDOLGDG�FRQ�HO�DPSOLR�HVSHFWUR�QRUPDWLYR��HVWDEOH�
FH�HQ�OD�/H\�2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORV�3URFHGLPLHQWRV�
&RQVWLWXFLRQDOHV� �/27&3&��HO�SULQFLSLR�GH� IDYRUDELOLGDGظ�\D� UHIHULGR�
HQ�HO�$UWط'&��ܓ�����GLVSRQLHQGR�HQ�HO�DUW¯FXORܖ����OD�LQGLFDGD�OH\��TXH�
�\�OD�&RQVWLWXFLµQ�\�ORV�GHUHFKRV�IXQGDPHQWDOHV�GHEHQ�VHU�LQWHUSUHWDGRVف
DSOLFDGRV�GH�PRGR�TXH�VH�RSWLPLFH�VX�P£[LPD�HIHFWLYLGDG�SDUD�IDYRUHFHU�DO�
WLWXODU�GHO�GHUHFKR�IXQGDPHQWDOق��<�DGYLHUWH�TXHف�FXDQGR�H[LVWD�FRQLFWR�
HQWUH�QRUPDV�LQWHJUDQWHV�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��SUHYDOHFHU£�OD�
TXH�VHD�P£V�IDYRUDEOH�DO�WLWXODU�GHO�GHUHFKR�YXOQHUDGRق��$JUHJD�D�HVWDV�
SUHYLVLRQHV�TXHف�VL�XQD�QRUPD�LQDFRQVWLWXFLRQDO�HV�P£V�IDYRUDEOH�SDUD�HO�
WLWXODU�GHO�GHUHFKR�IXQGDPHQWDO�TXH�ODV�QRUPDV�GHO�EORTXH�GH�FRQVWLWX�
FLRQDOLGDG��OD�SULPHUD�VH�DSOLFDU£�GH�IRUPD�FRPSOHPHQWDULD��GH�PDQHUD�WDO�
TXH�VH�DVHJXUH�HO�P£[LPR�QLYHO�GH�SURWHFFLµQ��3قDUD�FHUUDU��HO�OHJLVODGRU�
RUJ£QLFR�HO�GHVDUUROOR�GH�HVWH�SULQFLSLR��DGYLUWLHQGR�TXHف�QLQJXQD�GLVSR�
VLFLµQ�GH�OD�SUHVHQWH�OH\�SXHGH�VHU�LQWHUSUHWDGD��HQ�HO�VHQWLGR�GH�OLPLWDU�
R�VXSULPLU�HO�JRFH�\�HMHUFLFLR�GH�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHVق�

Integridad de los derechos fundamentales

8QR�GH�ORV�JUDQGHV�WHPDV�VREUH�GHUHFKRV�IXQGDPHQWDOHV�TXH�HQ�ODV�
DXODV�RFXSDQ�ODUJDV�KRUDV�HV�HO�GH�VX�FODVLFDFLµQ��$V¯�KDEODPRV�GH�GHUHFKRV�
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LQGLYLGXDOHV�\�FROHFWLYRV��GH�OD�FDWHJRU¯D�GH�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV��3DUD�
GLIHUHQFLDUORV�GH�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV��KDEODPRV�
GH�GHUHFKRV�GLIXVRV��FRPR�FDWHJRU¯D�DSDUWH��GH�GHUHFKRV�GH�SUHVWDFLµQ�
QHJDWLYD�\�GHUHFKRV�GH�SUHVWDFLµQ�SRVLWLYD��6H�KDFH�UHIHUHQFLD�DO�FDU£FWHU�
SURJUHVLYR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��GLYLGLHQGR�ORV�PLVPRV�HQ�GLYHU�
VDV�JHQHUDFLRQHV��GH�SULPHUD��GH�VHJXQGD��WHUFHUD�\�GH�FXDUWD�JHQHUDFLµQ���
FUHDQGR�FRQ�WRGR�HVWR��HQ�HO�DSUHQGL]ظ�PXFKDV�YHFHV�SRU�FRQYHQFLPLHQWR�
HTXLYRFDGR�GHO�GRFHQWHط�OD�LGHD�GH�FDWHJRU¯D�MHU£UTXLFD�HQWUH�ORV�GLVWLQWRV�
GHUHFKRV�FRQIRUPH�VH�LQFOX\DQ�HQ�XQD�X�RWUD�FODVLFDFLµQ�

3HUR�HVWD�GLVWLQFLµQ�SDUFHODGD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�QR�SXHGH�
VHU�YLVWD��HQ�PRGR�DOJXQR��FRPR�IµUPXOD�GLIHUHQFLDGRUD�TXH�DVLJQH�QLYH�
OHV�MHU£UTXLFRV�HQWUH�ORV�GHUHFKRV��VLQR�TXH�GHEHQ�VHU�YLVWRV��SHQVDGRV�\�
WXWHODGRV�FRPR�XQ�FRƎXQWR�¼QLFR�H�LJXDOLWDULR��FRPR�GHUHFKRV�KXPDQRV�
GH�IRUPD�LQWHJUDO��1R�SXHGHQ�VHU�FRQFHELGRVف�HQ�GLYHUVRV�FDPSRV��QL�GLYL�
GLGRV�HQ�UDPDVق���SDUD�VX�WXWHODف��(Q�HIHFWR��HQWUH�HO�GHUHFKR�D�OD�OLEHUWDG�
\�GH�OD�LJXDOGDG�QR�SXHGH�GDUVH�GLYLVLµQ�DOJXQD��$PEDV�VRQ�ODV�FDUDV�GH�
PLVPD�PRQHGD��OD�YLGD�GLJQDق����

2EYLR�HV�DUPDU��TXH�DO�KDEODU�GH�YLGD�GLJQD��VH�GHVWDSD�XQD�FRQH[LµQ�
LQPHGLDWD�HQWUH�SUHUURJDWLYDV�FRPR�HO�GHUHFKR�D�OD�VDOXG��D�OD�HGXFDFLµQ��D�
OD�SD]��DO�PHGLR�DPELHQWH�VDQR��D�OD�LGHQWLGDG�FXOWXUDO��HQ�Q��D�WRGRV�ODV�
OLEHUWDGHV�HVHQFLDOHV��&RQH[LµQ�TXH�VH�SUHGLFD�HQ�HO�SULQFLSLR�GH�LQWHJULGDG�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��HQ�WDQWR�OD�WXWHOD�GH�XQR�UHSUHVHQWD�OD�
VDOYDJXDUGD�GH�RWURV�TXH�GHSHQGHQ�GH�HVWH�R�OH�VRQ�FRQH[RV��'H�IRUPD�WDO�
TXH�OD�OHVLµQ�GH�XQ�GHUHFKR�IXQGDPHQWDO��HQ�OD�JHQHUDOLGDG�GH�ORV�FDVRV��
DSDUHMD�XQD�UHDFFLµQ�GHف�HIHFWR�GRPLQµق��DIHFWDQGR�R�GHMDQGR�HQ�HVWDGR�GH�
YXOQHUDELOLGDG�RWURV�GHUHFKRV��$V¯�D�OD�GHJUDGDFLµQ�GHO�PHGLR�DPELHQWH��
VLHPSUH�OH�DFRPSD³DU£�HO�ULHVJR�D�OD�VDOXG��OD�SULYDFLµQ�GH�OLEHUWDG��WUDH�
FRQVLJR��OD�DIHFWDFLµQ�D�OD�GLJQLGDG��OD�FRQYLYHQFLD�IDPLOLDU��HO�GHVDUUROOR�
GH�OD�SHUVRQDOLGDG��HQ�Q��P¼OWLSOHV�HMHPSORV�VH�SRGU¯D�SODQWHDU��

&RQ�UHODFLµQ�D�HVWH�FDU£FWHU�LQGLYLVLEOH�TXH�DIHFWD�SRVLWLYDPHQWH�D�ORV�
GHUHFKRV��KDFLHQGR�TXH�OD�LQWHJULGDG�GH�XQR�FRPSURPHWD�D�WRGR�HO�FRQ�
MXQWR��REVHUYDPRV�FRQ�=DJUHEHOVN\�FRPR�ODV�PHQFLRQDGDV�FODVLFDFLRQHV�
SLHUGHQ�VX�HTXLYRFDGD�FRQVLGHUDFLµQ�GH� LVODV� VHSDUDGDV��HQ�HVWH�RUGHQ��

�ܚ $OHMDQGUR�5RVLOOR�0DUW¯QH]��/RV�GHUHFKRV�KXPDQRV�GHVGH�HO�SHQVDPLHQWR�GH�,JQDFLR�(OODFXULD��
0DGULG��'\NLQVRQ��������S����ܒ

�ܛ ,E¯GHP�
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HVWH�DXWRU�DSXQWD� ˜SRU�SRQHU�XQ�HMHPSOR˜�TXHف�ORV�GHUHFKRV�QHJDWLYRV�\�
ORV�GHUHFKRV�SRVLWLYRV�QR�VRQ�HQ�DEVROXWR�LQFRPSDWLEOHV�\��SRU�OR�WDQWR��
SXHGHQ�FRQYLYLU�HQ�HO�VHQR�GHO�FRQFHSFLRQHV�GH�DOFDQFH�P£V�JHQHUDOق����$V¯��
VLJXLHQGR�OD�O¯QHD�GH�DUJXPHQWR�GH�=DJUHEHOVN\����WDQWR�HQ�ORV�WUDGLFLRQDOHV�
GHUHFKRV�GH�SUHVWDFLµQ�QHJDWLYD��FRPR�UHJXODUPHQWH�VH�KD�SUHGLFDGR�GH�XQD�
JUDQ�JDPD�GH�ORV�GHUHFKRV�LQGLYLGXDOHV���FRPR�HQ�DTXHOORV�GH�SUHVWDFLµQ�
SRVLWLYD��FRPR�OR�VRQ�ORV�GHUHFKRV�VRFLDOHV��HFRQµPLFRV�\�FXOWXUDOHV���HO�
(VWDGR�SRU�PHGLR�GH�VXV�µUJDQRV�WLHQH�REOLJDFLRQHV�\�DEVWHQFLRQHV�FX\R�
FRQRFLPLHQWR�\�SU£FWLFD�QR�SXHGH�HOXGLU��

7DO�HV�HO�FDVR�GHO�GHUHFKR�D�OD�OLEHUWDG�LQGLYLGXDOفظ�OLEHUWDG�GHO�SDF¯FR�
FLXGDGDQRق����GLFH�HO�FRPHQWDGR�DXWRUط��WUDGLFLRQDOPHQWH�SUHGLFDGR�FRPR�
GHUHFKR�GH�SUHVWDFLµQ�QHJDWLYD��TXH�OODPD�DO�(VWDGR�D�DEVWHQHUVH�GH�OLPL�
WDUOD�GH�PDQHUD�DUELWUDULD��SRQH�D�FDUJR�GHO�PLVPR�(VWDGR�OD�UHDOL]DFLµQ�GH�
DFFLRQHV�\�WRPD�GH�PHGLGDVظ�SUHVWDFLµQ�SRVLWLYDط�TXH�JDUDQWLFHQ�HO�SDF¯FR�
JRFH�GH�HVWH�GHUHFKR��$V¯��JDUDQWL]DU�VHJXULGDG�FLXGDGDQD��SRVLELOLWDU�HO�
OLEUH�HO�WU£QVLWR��VH�FRQYLHUWHQ�HQ�SDUWH�GH�XQ�EDJDMH�GH�DFFLRQHV�SRVLWLYDV�
TXH�DFRPSD³DQ�D�HVWH�GHUHFKR�TXH�KHPRV�HVWXGLDGR�FRPR�GH�DEVWHQFLµQ�
HVWDWDO��/R�PLVPR�RFXUUH��FRPR�VH�KD�DSXQWDGR�SUHYLDPHQWH��SDUD� ORV�
GHUHFKRV�GH�SUHVWDFLµQ�SRVLWLYD��TXH�SDUD�JDUDQWL]DU�HO�JRFH��JHQHUDQ�OD�
REOLJDFLµQ�GH�KDFHU�H�LQYHUWLU�UHFXUVRV�SRU�SDUWH�GHO�(VWDGR�\��SRU�RWUR�
ODGR��OD�GH�DEVWHQFLµQ�HQ�PXFKDV�GH�VXV�PDQLIHVWDFLRQHV�

/RV�FULWHULRV�VREUH�OD�LQWHJULGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�QRV�
OOHYDQ�D�REVHUYDU�DGHP£V��TXH�WRGRV�ORV�GHUHFKRV�VRQ�LUUHQXQFLDEOHV��YHUGDG�
GH�3HURJUXOOR�TXH�UHSHWLPRV�FRQ�HO�FRQYHQFLPLHQWR�GH�WDO��3HUR�GLVWLQWD�
HV�OD�DUPDFLµQ�FRQ�UHVSHFWR�D�VX�HMHUFLFLR��\D�TXH�GRWDGRV�GH�OLEUH�DOEH�
GU¯R��FRPR�SUHWHQGHPRV�HVWDU�HQ�XQ�HVWDGR�GH�SOHQD�FRQFLHQFLD��GHMDPRV�
GH�HMHUFHU�P¼OWLSOHV�OLEHUWDGHV�TXH�QRV�VRQ�LQKHUHQWHV�R��HQ�WRGR�FDVR��
UHWDUGDPRV�VX�HMHUFLFLR�VLQ�TXH�VHD�HO�UHVXOWDGR�GH�OD�LPSRVLFLµQ�LQHOXGLEOH�
�YLROHQFLD�FRQWUD�OD�LQWHJULGDG�GH�HVRV�GHUHFKRV��GH�DOJXQD�IXHU]D�H[WHUQD�
DO�WLWXODU�GHO�GHUHFKR��3HUR�FDEH�DTX¯�UHFRUGDU�XQD�H[SUHVLµQ�XVDGD�SRU�HO�
DFWXDO�SUHVLGHQWH�GH�(VWDGRV�8QLGRV��%DUDFN�2EDPD��HQ�VX�UHFLHQWH�WRPD�
GH�SRVHVLµQ�SDUD�HO�VHJXQGR�PDQGDWR��FXDQGR�H[SUHVDED�TXHف�VL�ELHQ�OD�
OLEHUWDG�HV�XQ�GRQ�GH�'LRV��HV�XQ�ELHQ�TXH�GHEHPRV�GHIHQGHU�ORV�KRPEUHV�

�ܜ =DJUHEHOVN\��(O�GHUHFKR��Sܒ���
�ܝ ,E¯GHP�
�ܞ ,E¯GHP�
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�ODV�SHUVRQDV��DTX¯�HQ�OD�WLHUUDق��<�TXL]£V�VHD�OD�H[SUHVLµQ�GH�RWUR�SDVDGR�
SUHVLGHQWH�GH�(VWDGRV�8QLGRV�HO�TXH�QRV�D\XGH�D�GDU�FRQWHQLGR�D�HVWR��
FXDQGR�7KRPDV�-HHUVVRQ�GHF¯Dف�HWHUQD�YLJLODQFLD�HV�HO�SUHFLR�GH�OD�OLEHU�
WDGق��HQ�FX\R�VHQWLGR�VH�SXHGH�DUPDU�TXH�OD�LQWHJULGDG�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�LQYLWD�D�OD�YLJLODQFLD�FRQVWDQWH�SDUD�HYLWDU�TXH�HVWRV�FHGDQ�
EDMR�XQ�URSDMH�GH�LQDFFLµQ�GH�JRFH�GH�VXV�WLWXODUHV��FXDQGR�HQ�UHDOLGDG�VH�
HVW«�DQWH�DUELWUDULHGDGHV�GHO�SRGHU��3RU�OR�TXH��HQ�RFDVLRQHV��OD�VDOYDJXDU�
GD�GH�OD�LQWHJULGDG�GH�GHWHUPLQDGDV�OLEHUWDGHV��GHEH�REOLJDU�DO�(VWDGR�D�
GHVSRMDU�GH�DXWRQRP¯D�GH�OD�YROXQWDG�DO�WLWXODU�GHO�GHUHFKR�LPSRQL«QGROH�
VX�JRFH��WDO�HV�HO�FDVR�GH�ODV�SHUVRQDV�FRQ�GLVFDSDFLGDGHV�R�SHUWHQHFLHQWHV�
D�JUXSRV�YXOQHUDEOHV�HQ�JUDGR�WDO��TXH�QR�WHQJD�HVH�SUHWHQGLGR�GRPLQLR�
FRQVFLHQWH�GH�OD�DXWRQRP¯D�GH�OD�YROXQWDG�

Inviolabilidad y contenido esencial de los derechos: 
Dignidad humana como valor-principio-derecho determinante.

(V�TXH�VH�WUDWD�GH�XQD�FXHVWLµQ�GH�GLJQLGDG�KXPDQD��WRGR�HO�WHPD�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV��FX\D�LQWHJULGDG�VXE\DFH�HQ�OD�SRVLELOLGDG�PDWH�
ULDO�GH�VX�JRFH��$K¯�UDGLFD�OD�HVHQFLD�GH�VDOYDJXDUGD�GHO�FRQWHQLGR�HVHQFLDO��
FX\D�FRQJXUDFLµQ��HQ�SDODEUDV�GHO�SURIHVRU�-XDQ�-RV«�6ROR]£EDO��UDGLFD�
HQ�HO�FDU£FWHU�LQGLVSRQLEOH�GH�DTXHOOD�SDUWH�GHO�GHUHFKR�IXQGDPHQWDO�TXH�
VL�HV�WRFDGD�GHVQDWXUDOL]D�ORV�QHV�SDUD�ORV�TXH�HO�GHUHFKR�IXH�FRQFHELGR��

(Q�HO�WH[WR�GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD��OD�GLJQLGDG�KXPDQD�WLHQH�
XQ�WULSOH�GLPHQVLRQDPLHQWR��HV�YDORU��HV�SULQFLSLR�\�KD�VLGR�HVWDEOHFLGD�
HQ�HO�FDW£ORJR�FRPR�GHUHFKR�IXQGDPHQWDO�HQ�V¯�PLVPD��$V¯�VH�REVHUYD�
UHFRJLGD��$UWV�������\�����FRPR�IXQGDPHQWR�GH�&RQVWLWXFLµQ�\��SRU�IXHU]D�
QRUPDWLYD��GHO�(VWDGR�PLVPR��TXH�SURFODPD�VX�REOLJDFLµQ�GH�EULQGDUOH�
SURWHFFLµQ�HIHFWLYD��HV�UHFRJLGD�HQ�HO�DUW¯FXOR����GHQWUR�GHO�FDW£ORJR�GH�
GHUHFKRV�IXQGDPHQWDOHV��HQ�HO�TXH�VH�HVWDEOHFH�TXHف�OD�GLJQLGDG�GHO�VHU�
KXPDQR�HV�VDJUDGD��LQQDWD�H�LQYLRODEOH��VX�UHVSHWR�\�SURWHFFLµQ�FRQVWLWX\HQ�
XQD�UHVSRQVDELOLGDG�HVHQFLDO�GH�ORV�SRGHUHV�S¼EOLFRVق�

�(V�OD�GLJQLGDG�KXPDQD�XQ�ELHQ�FROHFWLYR�R�LQGLYLGXDO"
+DJR�OD�SUHJXQWD��P£V�QR�WHQJR�OD�UHVSXHVWD��/R�¼QLFR�TXH�SXHGR�

GHFLU�HV�TXH� OD�GLJQLGDG�KXPDQD�HV�XQ�SULQFLSLR�\�FRPR�WDO�� LUUDGLD�D�
WRGRV�ORV�GHUHFKRV��HV�XQ�YDORU�\�FRPR�WDO�SURFXUD�VX�SOHQD�VDWLVIDFFLµQ��
HV�XQ�GHUHFKR�\�FRPR�WDO��UHTXLHUH�WXWHOD�SDUWLFXODU��\��DGHP£V��HV�Q�HQ�
V¯�GH�WRGRV�ORV�GHUHFKRV�\��SRU�WDO��VH�FRPSURPHWH�VX�YXOQHUDFLµQ�FRQ�OD�
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YLRODFLµQ�GH�FDGD�XQR�HOORV��TXHGDQGR��GH�LJXDO�PRGR��VDOYDJXDUGDGD�FRQ�
OD�WXWHOD�GH�HVWRV�

$V¯�TXH�VDOYDJXDUGDU�OD�GLJQLGDG�KXPDQD�HV�VDOYDJXDUGDU�OD�LQWHJULGDG�
GH�WRGRV�\�FDGD�XQR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�

Protección de los derechos fundamentales en el marco 
de una sociedad democrática

�O�GHUHFKR)ف D� OD� SURWHFFLµQ�GH� ORV�GHUHFKRV� >VH³DOD�+DEHUPDV@� VH�
FRQFUHWL]D�HQ�GHUHFKRV�IXQGDPHQWDOHV�TXH�IXQGDQ�SUHWHQVLRQHV�FRQFHU�
QLHQWHV�D�OD�SRVLELOLGDG�GH�XQ�MXVWLFLD�TXH�MX]JXH�GH�IRUPD�LQGHSHQGLHQWH�
H�LPSDUFLDOق����

6REUH�HO�URO�GHO�(VWDGR�HQ�HVWD�WDUHD��+DEHUPDV�DSXQWD�TXH�

�ً��HVWRV�GHUHFKRV�SUHVXSRQHQ��SRU�WDQWR��HO�HVWDEOHFL�
PLHQWR� GH� XQD� DGPLQLVWUDFLµQ� GH� MXVWLFLD� HVWDWDOPHQWH�
RUJDQL]DGD�TXH�KDJD�XVR�GHO�SRGHU�GH�VDQFLµQ�GHO�(VWDGR�
SDUD�GHFLGLU� DXWRULWDWLYDPHQWH� ORV� FDVRV�GH� OLWLJLR�� \�GH�
OD� FDSDFLGDG� GH� RUJDQL]DFLµQ� GHO�(VWDGR� SDUD� SURWHJHU��
GHVDUUROODU��SHUIHFFLRQDU�\�SUHFLVDU�HO�GHUHFKR����

&RPR�VH�REVHUYD��HQ�XQ�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR��KDEODU�GH�
SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HV�DEDQGRQDU�OD�LGHD�GHFLPRQµ�
QLFD�GH�TXH�DO�(VWDGR�FRUUHVSRQGH�OD�WDUHD�GH�FRQWURODGRU�\�GLVWULEXLGRU�
GH�OLEHUWDGHV��TXH�RWRUJD�PD\RU�R�PHQRU�EHQHFLR�PHGLDQWH�VLVWHPDV�GH�
UHSDUWRV�GLVFUHFLRQDOHV�HQ�IRUPD�GH�G£GLYDV�PRQ£UTXLFDV��SDUD�SDVDU�DO�
URO�GH�(VWDGR�TXH�JDUDQWL]D�ODV�OLEHUWDGHV�TXH�HO�FLXGDGDQR�GHFLGH�R�QR�
GLVXWDU��FRPR�UHJOD�JHQHUDO��HQ�XQ�PDUFR�GH�FRQYLYHQFLD�FRPSDWLEOH�FRQ�
HO�ELHQHVWDU�JHQHUDO��(V�GHEHU�GHO�(VWDGR��HQ�HVH�QHFHVDULR�FUXFH�HQWUH�OD�
SDUWH�GRJP£WLFD�\�OD�SDUWH�RUJ£QLFD�GH�OD�&RQVWLWXFLµQ��HVWDEOHFHU�OD�EDVH�
LQVWLWXFLRQDO�TXH�JDUDQWLFH�HO�JRFH�GH�ORV�GHUHFKRV��

�ܟ -¾UJHQ�+DEHUPDV��)DFWLFLGDG�\�YDOLGH]��0DGULG��7URWWD��������SSܐ��������
�ܠ ,E¯G���Sܐ����
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Obligación estatal de tutela y protección

��HV�D[LRPD�TXH�FRQق1R�YLROD�GHUHFKRV�TXLHQ�TXLHUH��VLQR�TXLHQ�SXHGHف
UHJXODULGDG�VH�HVFXFKD�\��HQ�HO�£PELWR�GH�OD�YLGD�HVWDWDO��SUHFLVDPHQWH�HO�
(VWDGR��HQ�PDQRV�GH�TXLHQ�HVW£�OD�EROVD�\�OD�HVSDGD�HV�TXLHQ�VH�HQFXHQWUD�
FRQ�PD\RU�UHJXODULGDG�HQ�SRVLFLµQ�GH�H[SRQHU�ORV�GHUHFKRV�IXQGDPHQWDOHV�
D�ULHVJRV�GH�YXOQHUDFLµQ��&RUUHVSRQGH�DO�SURSLR�(VWDGR�FUHDU�ODV�LQVWL�
WXFLRQHV�FDSDFHV�GH�HYLWDU�HO�DWURSHOOR�D�ODV�OLEHUWDGHV�R��FRQVXPDGD�XQD�
DFFLµQ�OHVLYD��UHVWDXUDU�HO�JRFH�GH�ORV�GHUHFKRV�D�VX�FRQGLFLµQ�GH�QRUPDOLGDG�
�R�SURFXUDU�HO�UHVDUFLPLHQWR�GH�OD�OHVLµQ�GD³RVD�LUUHYHUVLEOH���7RGRV�ORV�
µUJDQRV�GHO�(VWDGR��FHQWUDOL]DGRV�R�DXWµQRPRV��HVW£Q�REOLJDGRV�HQ�HVWD�
WDUHD�SURWHFWRUD��HQ�DFFLµQ�X�RPLVLµQ��GH� ORV�GHUHFKRV�IXQGDPHQWDOHV��
(QWUH�HVWRV�VH�GHVWDFDQ�GRV�RUJDQLVPRV��TXH�FRƎXJDQ�VX�DFFLRQDU�HQ�XQD�
DFWLYLGDG�FRP¼Q��D� VDEHU�� OD� MXVWLFLD�FRQVWLWXFLRQDO��TXH�FRQIRUPH�D� OD�
&RQVWLWXFLµQ�GRPLQLFDQD���HV�DWULEXLGD�WDQWR�DO�7ULEXQDO�&RQVWLWXFLRQDO��
FRPR� DO� 3RGHU� -XGLFLDO�� JHQHUDQGR� DV¯� XQD� MXULVGLFFLµQ� FRQVWLWXFLRQDO�
FRPSDUWLGD�HQWUH�DPERV�RUJDQLVPRV�HVWDWDOHV�

(Q�VX�URO�GH�MXVWLFLD�FRQVWLWXFLRQDO��DO�3RGHU�-XGLFLDO�VH�OH�DVLJQD�OD�
LPSRUWDQWH�WDUHD�GH�VROXFLRQDU�HO�G¯D�D�G¯D�GHO�JRFH�GH�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV��$V¯��DFFLRQHV�FRPR�HO�K£EHDV�GDWD��HO�K£EHDV�FRUSXV��HO�DPSDUR�
HQ�JHQHUDO�\�HO�DPSDUR�GH�FXPSOLPLHQWR��HQ�SDUWLFXODU���DO�LJXDO�TXH�OD�
LQFRQVWLWXFLRQDOLGDG�SRU�Y¯D�GH�H[FHSFLµQ��R�GLIXVD���IRUPDQ�HVH�PXUR�GH�
FRQWHQFLµQ�HQWUH�HO�LQGHIHQVR�FLXGDGDQR�\�HO�SRGHU��GH�KHFKR�R�GH�GHUH�
FKR��TXH�JUDYLWD�DPHQD]DQWH�VREUH�VXV�GHUHFKRV�IXQGDPHQWDOHV�GH�IRUPD�
LQPHGLDWD��/RV�HVSDFLRV�GH�ODV�SHTXH³DV�FRVDV��TXH�DIHFWDQ�JUDQGHPHQWH�
D�ODV�SHUVRQDV�LQGLYLGXDOHV�\�D�ORV�JUXSRV�VRFLDOHV�GHWHUPLQDGRV�VRQ�ORV�

�ܡ 2EV«UYHVH�FRPR�ORV�DUW¯FXORV�����\�VLJXLHQWHV�DO�UHIHULUVH�DO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�
FUHDQ�XQ�WULEXQDO�FRQVWLWXFLRQDO�FRPR�µUJDQR�H[WUDSRGHU��TXH�WLHQH�D�VX�FDUJR��HQWUH�RWUDV�
IXQFLRQHV��HO�FRQWURO�FRQFHQWUDGR��PLHQWUDV�HQ�HO�$UW������GHMD�D�FDUJR�GH�ORV�WULEXQDOHV�
GHO�RUGHQ�MXGLFLDO�OD�H[FHSFLµQ�GH�FRQWURO�GLIXVR��3HUR��SUHYLDPHQWH�HQ�ORV�$UWV���������
\�����GHVDUUROOD�OD�&RQVWLWXFLµQ�ODV�JDUDQW¯DV�GH�K£EHDV�GDWD��K£EHDV�FRUSXV�\�DPSDUR��SDUD�
ODV�TXH�QR�KDFH�H[SUHVD�DWULEXFLµQ�GH�FRPSHWHQFLDV��FRPR�ODV�DQWHULRUHV�GH�FRQWURO�GH�
FRQVWLWXFLRQDOLGDG�� VLQR�TXH� VH�FRQIRUPD�HO� FRQVWLWX\HQWH�FRQ� ODV�PHQFLRQHV�JHQ«ULFDV�
GHف�MXH]�R�WULEXQDO�FRPSHWHQWHق��SDUD�HO�FDVR�GHO�K£EHDV�FRUSXV��\�GHف�ORV�WULEXQDOHVق��SDUD�
HO�FDVR�GHO�DPSDUR��GDQGR�RSRUWXQLGDG�DV¯��DO� OHJLVODGRU�RUJ£QLFRط�KDFLHQGR�DFRSLR�GH�
OD�UHVHUYD�GH�OH\�DFUHGLWDGDط�SDUD�GLVSRQJD�HO�£PELWR�GH�FRPSHWHQFLD�P£V�OOHYDGHUR�SDUD�
FDGD�SURFHGLPLHQWR�\�TXH��GLFKR�VHD�GH�SDVR��UHVROYLµ�WDQWR�HQ�OD�/27&3&�SDUD�HO�FDVR�
GH�K£EHDV�GDWD�\�DPSDUR��FRPR�HO�&µGLJR�3URFHVDO�3HQDO��SDUD�HO�K£EHDV�FRUSXV��RWRUJDQGR�
FRPSHWHQFLD�D�ORV�WULEXQDOHV�GHO�RUGHQ�MXGLFLDO��
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WULEXQDOHV�GHO�RUGHQ�MXGLFLDO��(V�DOO¯�GRQGH�OD�MXVWLFLD�FRQVWLWXFLRQDO�DG�
TXLHUH�XQD�GLPHQVLµQ�SHUVRQDOL]DGD�HQWUH�HO�FLXGDGDQR�Y¯FWLPD�\�HO�GHUHFKR�
FRQFXOFDGR�TXH�UHTXLHUH�UHPHGLR�LQPHGLDWR�SDUD�VX�HIHFWLYR�JRFH�

3RU�VX�SDUWH��VL�VH�REVHUYD�OD�&RQVWLWXFLµQ�GRPLQLFDQD�\�OD�/27&3&��
HQFRQWUDUHPRV� DO�7ULEXQDO�&RQVWLWXFLRQDO� �HQط VX� URO� SURWHFWRU� GH� ORV�
GHUHFKRV�IXQGDPHQWDOHVط�FRQ�P¼OWLSOHV�WDUHDV��6H�YHU£�HMHUFLHQGR�FRQWURO�
GLUHFWR�VREUH�ORV�DFWRV�QRUPDWLYRV�GH�OD�DGPLQLVWUDFLµQ�GHO�(VWDGR��SRU�
Y¯D�GHO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG���ط��FRQWURO�DEVWUDFWRظ�
�$UWܔ��������OR�YHUHPRV�SUHYLHQGR�VLWXDFLRQHV�GH�FRQWUDGLFFLµQ�HQWUH�HO�
GHUHFKR�LQWHUQR�\�ORV�LQVWUXPHQWRV�QRUPDWLYRV�TXH�GLPDQDQ�GH�µUJDQRV�
VXSUDQDFLRQDOHV��SRU�Y¯D�GH�FRQWURO�SUHYHQWLYRظ�FRQWURO�DEVWUDFWRط�GH�ORV�
WUDWDGRV�LQWHUQDFLRQDOHV��$UWܔ�������LGHQWLF£QGRVH�DGHP£V��Y¯D�EORTXH�
GH�FRQVWLWXFLRQDOLGDG��DQWH�OD�SRVLELOLGDG�GH�HMHUFHU�XQD�LPSRUWDQWH�WDUHD�
GH�FRQWURO�GH�FRQYHQFLRQDOLGDG����/R�HQFRQWUDUHPRV��GLULPLHQGR�FRQLF�
WRV�GH�FRPSHWHQFLDV�HQWUH�µUJDQRV�HVWDWDOHV��$UWܔ��������DO�DPSDUR�GH�OD�
UHVHUYD�GH�OH\�GHO�$UWܔ�������WDPEL«Q�ORV�HQFRQWUDUHPRV�LQWHUYLQLHQGR�
GLUHFWDPHQWH� HQ� ORV� FRQLFWRV�P£V� GLYHUVRV� HQ� ORV� TXH� SDUWLFLSDQ� ORV�
SDUWLFXODUHVظ�HQ�ORV�TXH�GHEH�HMHUFHU�DPSOLDPHQWH�XQ�FRQWURO�VREUH�FDVRV�
FRQFUHWRVط��FRQ�ODV�DFFLRQHV�GH�UHYLVLµQ�GH�VHQWHQFLDV��WDO�\�FRPR�KD�VLGR�
HVWDEOHFLGR�HQ�OD�/273&��$UWV���������������

(O�7&�HV�XQ�µUJDQR�TXH��GDGR�HO�FDU£FWHU�HUJD�RPQHV�GH�VXV�GHFLVLRQHV��
JHQHUD�YHUGDGHUDV�QRUPDV�MXU¯GLFDV�\�VH�FRQYLHUWH�XQ�GLQ£PLFR�PRWRU�GH�
SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�TXH��WHQLHQGR�DQWH�V¯�OD�

�ܢ $SXQWD�+DEHUPDV��)DFWLFLGDG��S�������TXHف�OD�FROLVLµQ�HQWUH�ODV�IXQFLRQHV�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�\�ODV�IXQFLRQHV�GHO�OHJLVODGRU�OHJLWLPDGR�GHPRFU£WLFDPHQWH�VROR�VH�DJXGL]D�
HQ�HO�£PELWR�GHO�FRQWURO�DEVWUDFWR�GH�QRUPDV��$TX¯�TXHGD�VRPHWLGD�D�OD�FRPSUREDFLµQ�
\�UHYLVLµQ�MXGLFLDO�OD�FXHVWLµQ�GH�V¯�XQD�OH\�DSUREDGD�SRU�HO�SDUODPHQWR�HV�FRQIRUPH�D�OD�
&RQVWLWXFLµQ�\�>R@�SRU�OR�PHQRV�QR�FRQWUDGLFH�XQ�GHVDUUROOR�FRQVHFXHQWH�GHO�VLVWHPD�GH�
ORV�GHUHFKRVق��(O�FRUFKHWH�HV�QXHVWUR��

�ܣ 0¼OWLSOHV�KDQ�VLGR�ODV�UHIHUHQFLDV�TXH�KD�KHFKR�HO�7&�GRPLQLFDQR�D�OD�H[SUHVLµQف�FRQWURO�
LQ�DEVWUDFWRق�TXH�UHSUHVHQWD�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV��$V¯�KD�GLFKR�TXH�
�Q�HVH�RUGHQ�GH�LGHDV��OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG��FRPR�SURFHVR�FRQV)�ܑܘف
WLWXFLRQDO��HVW£�UHVHUYDGD�SDUD�OD�LPSXJQDFLµQ�GH�DTXHOORV�DFWRV�VH³DODGRV�HQ�ORV�DUW¯FXORV�
��OH\HV������������GH�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�\����GH�OD�/H\�2UJ£QLFD�Q¼Pܔ��
GHFUHWRV��UHJODPHQWRV��UHVROXFLRQHV��\�RUGHQDQ]DV���HV�GHFLU��DTXHOORV�DFWRV�HVWDWDOHV�GH�
FDU£FWHU�QRUPDWLYR�\�DOFDQFH�JHQHUDO��SXHV�OD�DFFLµQ�GLUHFWD�HVW£�RULHQWDGD�DO�HMHUFLFLR�GH�
XQ�FRQWURO�LQ�DEVWUDFWR�GH�ORV�DFWRV�QRUPDWLYRV�GHO�SRGHU�S¼EOLFR��HV�GHFLU�GH�VX�FRQWHQLGR�
REMHWLYRق�

�ܐ� 6REUH�HVWH�WHPD��YHU�(UQHVWR�5H\�&DQWRU��&RQWURO�GH�FRQYHQFLRQDOLGDG�GH�ODV�OH\HV�\�GHUHFKRV�
KXPDQRV��0«[LFR��3RUU¼Dܗ�����
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SUREOHP£WLFD�GHO�FDVR�FRQFUHWR��WLHQH�OD�RSRUWXQLGDG�GH�DMXVWDU�HO�PDUFR�
RSHUDWLYR�GHO�VLVWHPD�MXU¯GLFR�D�ODV�UHDOLGDGHV�FDPELDQWHV�GH�ORV�WLHPSRV��
<��FRPR�SODQWHD�+DEHUPDV��VLUYH�VX�UROف�D�OD�FODULFDFLµQ�GHO�GHUHFKR�\�
DO�PDQWHQLPLHQWR�GH�XQ�RUGHQ�FRKHUHQWHق����

&RPR�VH�DSUHFLD��HV�SUHFLVDPHQWH�HO�£PELWR�GH�OD�MXVWLFLD�FRQVWLWXFLR�
QDO�HO�HVSDFLR�GH�P£V�DOWD�LQWHUUHODFLµQ�HQWUH�OD�SDUWH�RUJ£QLFD�\�OD�SDUWH�
GRJP£WLFD� GH� OD�&RQVWLWXFLµQ��$OO¯�� HQ� ORV� FRQLFWRV� GH� WXWHOD� GH� ORV�
GHUHFKRV�IXQGDPHQWDOHV��VH�SRQHQ�VREUH�HO�WDSHWH�ODV�DFWXDFLRQHV�GH�ORV�
µUJDQRV�HVWDOHV�\�ODV�SUHUURJDWLYDV�IXQGDPHQWDOHV�GH�ODV�SHUVRQDV��FRUUHV�
SRQGL«QGROH�D�ORV�µUJDQRV�GH�MXVWLFLD�FRQVWLWXFLRQDO�UHSRQHU�D�ORV�GHUHFKRV�
IXQGDPHQWDOHV�HO�FDU£FWHU�VXSUHPR�TXH�VH�KD�SUHWHQGLGR�GHVFRQRFHU�FRQ�
VX�YXOQHUDFLµQ�\��GH�LJXDO�PRGR��UHVWDXUDU�OD�LQWHJULGDG�YXOQHUDGD�SRU�OD�
DFFLµQ��R�LQDFFLµQ��TXH�KD�JHQHUDGR�OD�OHVLµQ��

(Q� HVWD� WDUHD�� SURWHFWRUD� \� UHVWDXUDWLYD�� VHJ¼Q� HO� FDVR�� OD� MXVWLFLD�
FRQVWLWXFLRQDO�GHEH�VHU�UHFWLO¯QHD�HQ�VX�DFFLRQDU��SRUTXH�VXV�FXUYDWXUDV�VH�
FRQYLHUWHQ�HQ�EXPHU£Q�TXH�YXHOYH�KDFLD�HOOD��(Q�WDO�VHQWLGR��GHEH�WHQHU�
HQ�FXHQWD�VXV�SURSLRV�SUHFHGHQWHV�D�Q�GH�SRGHU�HVWDEOHFHU��DQWH�HO�FDVR�
QXHYR��VX�UHDUPDFLµQ�R�VX�PRGLFDFLµQ�GH�PDQHUD�UD]RQDGD��HVWDEOH�
FLHQGR��HQ�XQR�\�RWUR�FDVR��ODV�FLUFXQVWDQFLDV�LPSHUDQWHV�HQ�XQR�\�RWUR�
HVFHQDULR��P£V�DXQ��VL�HQ�HO�QXHYR�FDVR��OD�WHQGHQFLD�IXHUD�D�FDPELDU�HO�
SUHFHGHQWH�

(Q�HO�FDPSR�GH�OD�LQWHUSUHWDFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��D�OD�
MXVWLFLD�FRQVWLWXFLRQDO�OH�HVW£�YHGDGR�GHFLU�P£V�GH�OR�SUHFLVR��SHUR�HV�VX�
REOLJDFLµQ�LQHOXGLEOH�GHFLU��DPSOLDPHQWH��WRGR�OR�QHFHVDULR�SDUD�JDUDQWL]DU�
OD�WXWHOD�GHO�GHUHFKR�YXOQHUDGR�\�SUHYHQLU�GH�IXWXUDV�DFWXDFLRQHV�OHVLYDV�
VLPLODUHV��/RV�µUJDQRV�MXULVGLFFLRQDOHV�GH�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQ�
GDPHQWDOHV�GHEHQ�WRPDU�HQ�FXHQWD�TXH�XQD�LUUDFLRQDO�DPELYDOHQFLD�HQ�OD�
GHQLFLµQ�GH�FRQWHQLGR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�JHQHUD�FDQDOHV�GH�
GLVFUHFLRQDOLGDG�TXH�SXHGHQ�SRQHU�HQ�ULHVJR�ELHQHV�MXU¯GLFRV�YLQFXODGRV�
DO�JRFH�\�UHDOL]DFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�\��GH�HVWRV��HQ�V¯�PLV�
PRV��2EVHUYDU�TXH�OD�GHPRFUDFLD��VL�ELHQ�ODV�GHFLVLRQHV�VH�WRPDQ�SRU�ODV�
PD\RU¯DV��HV�XQ�VLVWHPD�GH�SURWHFFLµQ�WDPEL«Q�GH�ODV�PLQRU¯DV��

$�HVWH�UHVSHFWR��OD�UHH[LµQ�TXH�KDFH�'ZRUNLQ��HQ�9LUWXG�VREHUDQD�UH�
VXOWD�LOXVWUDWLYD��FXDQGR��DO�UHIHULUVH�D�OD�LJXDO�SURWHFFLµQ�TXH�GHEH�GLPDQDU�
HQ�HO�FDPSR�GH�DSOLFDFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��LQGLFD�TXHف�OD�

�ܑ� +DEHUPDV��)DFWLFLGDG��Sܟ���
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FO£XVXOD�GH�OD�LJXDO�SURWHFFLµQ�QR�UHVXOWD�YLRODGD�FXDQGR�DOJ¼Q�JUXSR�KD�
VLGR�GHUURWDGR�HQ�XQD�GHFLVLµQ�LPSRUWDQWH�GH�DFXHUGR�D�ORV�P«ULWRV�GH�VX�
SRVLFLµQ��VLQR�FXDQGR�OD�GHUURWD�HV�XQ�HIHFWR�GH�VXV�HVSHFLDO�YXOQHUDELOLGDG�
DO�SUHMXLFLR�� OD�KRVWLOLGDG�R�ORV�HVWHUHRWLSRV�\�VX�FRQVHFXHQWH�VLWXDFLµQ�
GLVPLQXLGDظ�VX�FLXGDGDQ¯D�GH�VHJXQGD�FODVHط�HQ�OD�FRPXQLGDG�SRO¯WLFDق����

)LQDOPHQWH��HQ�HVWRV�WLHPSRV�HQ�TXH�HO� LQFUHPHQWR�GH�OD�YLROHQFLD�
SHUWXUED�LPSRUWDQWHV�YDORUHV�FLXGDGDQRV��FRPR�HO�RUGHQ�S¼EOLFR��OD�WUDQ�
TXLOLGDG�GH�SREODFLµQ�� OD� VHJXULGDG�GH� OD� SREODFLµQ�� HQ� HVWRV� WLHPSRV�
HQ�TXH�OD�LQWHJULGDG�¯VLFD�VH�YH�H[SXHVWD�D�FRQWLQXRV�DFWRV�YLROHQWRV�SRU�
GHOLQFXHQFLD�R�SRU�LQH[SOLFDEOHV�UHDFFLRQHV�HQ�HO�VHQR�IDPLOLDU�TXH�FXOPL�
QDQ�HQ�KHFKRV�WU£JLFRV��WLHPSRV�HQ�OD�SURSLD�OLEHUWDG�GH�WU£QVLWR�VH�HMHUFH�
FRQ�WHPRU�SRU�HO�LQFUHPHQWR�GH�ORV�DFWRV�GH�GHOLQFXHQFLD�FRP¼Q�\��SRU�
TX«�QR��OD�SURSLD�YLGD�DPHQD]DGD�FRQ�FDGD�VDOLGD�DO�WUDEDMR�PX\�D�WRQR�
YHQGU¯DQ�ODV�SDODEUDV�GH�-XDQ�3DEOR�,,��FRQ�RFDVLµQ�GH�OD�-RUQDGD�0XQGLDO�
GH�OD�3D]���������FXDQGR�GHF¯D�

/RV�GHUHFKRV�KXPDQRV�HVW£Q�¯QWLPDPHQWH�HQWUHOD]DGRV��
SXHV�VRQ�H[SUHVLµQ�GH�ODV�GLVWLQWDV�GLPHQVLRQHV�GHO�VXMHWR�
¼QLFR�TXH�HV�OD�SHUVRQD��/D�GHIHQVD�GHO�FDU£FWHU�XQLYHUVDO�
H�LQGLYLVLEOH�GH�ORV�GHUHFKRV�KXPDQRV�HV�HVHQFLDO�SDUD�OD�
FRQVWUXFFLµQ�GH�XQD�VRFLHGDG�SDF¯FD�\�SDUD�HO�GHVDUUROOR�
LQWHJUDO�GH�ODV�SHUVRQDV��ORV�SXHEORV�\�ODV�QDFLRQHV����

/D�VDWLVIDFFLµQ�SOHQD�\�HIHFWLYD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HV�OD�
Y¯D�SDUD� OD� FRQVWUXFFLµQ�GH�XQD� VRFLHGDG�P£V� MXVWD��/D� MXVWLFLD�JHQHUD�
DPELHQWH�GH�ELHQHVWDU�\�HO�ELHQHVWDU�KD�GH�RSHUDU�FRPR�DOLFLHQWH�FRQWUD�OD�
YLROHQFLD�\�FRQVWUXFWRU�GH�XQD�VRFLHGDG�SDF¯FD�

�ܒ� 5RQDOG�'ZRUNLQ��9LUWXG�VREHUDQD��WHRU¯D�\�SU£FWLFD�GH�OD�LJXDOGDG��7UDG��GH�0DU¯D�-XOLD�
%HUWRPHX�\�)HUQDQGR�$JXLDU��%DUFHORQD��3DLGµV��������Sܐ����

�ܓ� &RQVHMR�3RQWLFLR�SDUD�OD�)DPLOLD��/(;,&21��7«UPLQRV�DPELJXRV�\�GLVFXWLGRV�VREUH�IDPLOLD��
YLGD�\�FXHVWLRQHV�«WLFDV��0DGULG��3DODEUD��S���
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$FRVWD�GH� ORV�6DQWRV��+HUPµJHQHV��&RQWURO� GH� FRQVWLWXFLRQDOLGDG� FRPR�
JDUDQW¯D�GH�OD�&RQVWLWXFLµQ��6DQWR�'RPLQJR��8QLYHUVLGDG�$3(&ܙ�����

&RQVHMR� 3RQWLFLR� SDUD� OD� )DPLOLD��/(;,&21��7«UPLQRV� DPELJXRV� \�
GLVFXWLGRV�VREUH�IDPLOLD��YLGD�\�FXHVWLRQHV�«WLFDV��0DGULG��3DODEUDܕ�����

'ZRUNLQ��5RQDOG��9LUWXG�VREHUDQD��WHRU¯D�\�SU£FWLFD�GH�OD�LJXDOGDG��7UDG��
0DU¯D�-XOLD�%HUWRPHX�\�)HUQDQGR�$JXLDU��%DUFHORQD��3DLGµVܒ�����

+DEHUPDV��-¾UJHQ��)DFWLFLGDG�\�FDOLGH]��0DGULG��7URWWDܔ������
-RUJH�3UDWV��(GXDUGR��&RPHQWDULRV�D�OD�/H\�2UJ£QLFD�GHO�7ULEXQDO�&RQV�

WLWXFLRQDO� \� GH� ORV�3URFHGLPLHQWRV�&RQVWLWXFLRQDOHV�� 6DQWR�'RPLQJR��
)LƎXVܚ����

0RQUR\�&DEUD��0DUFR�*HUDUGR��/D�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��%RJRW£��
/LEUHU¯D�GHO�3URIHVLRQDO�����ܑ

5H\�&DQWRU��(UQHVWR��&RQWURO�GH�FRQYHQFLRQDOLGDG�GH� ODV� OH\HV�\�GHUHFKRV�
KXPDQRV��0«[LFR��3RUU¼Dܗ�����

5RVLOOR�0DUW¯QH]��$OHMDQGUR��/RV�GHUHFKRV�KXPDQRV�GHVGH�HO�SHQVDPLHQWR�GH�
,JQDFLR�(OODFXULD��0DGULG��'\NLQVRQܘ�����

6DJ¾HV��1«VWRU�3HGUR��/D�LQWHUSUHWDFLµQ�MXGLFLDO�GH�OD�&RQVWLWXFLµQ��%XHQRV�
$LUHV��'HSDOPD�����ܗ

6DJ¾HV��1«VWRU�3HGUR��7HRU¯D�GH�OD�&RQVWLWXFLµQ��%XHQRV�$LUHV��$VWUHD��
ܓ���

6FKPLWW��&DUO��7HRU¯D�GH�OD�&RQVWLWXFLµQ��7UDG��GH�)UDQFLVFR�$\DOD��0DGULG��
$OLDQ]D�(GLWRULDOܒ������

6WRU\��-RVHSK��&RPHQWDULR�DEUHYLDGR�D�OD�&RQVWLWXFLµQ�GH�(8$��0«[LFR��
2[IRUG�����ܘ

=DJUHEHOVN\��*XVWDYR��(O�GHUHFKR�G¼FWLO��7UDG��GH�0DULQD�*DVFµQ��0DGULG��
7URWWD�����ܔ



Flavio Darío Espinal

/LFHQFLDGR� HQ�'HUHFKR��6XPPD�&XP�/DXGH�� SRU� OD�3RQWLFLD�8QLYHU�
VLGDG�&DWµOLFD�0DGUH� \�0DHVWUD� �38&00���0DHVWU¯D� HQ�&LHQFLDV�3RO¯WLFDV�
�8QLYHUVLGDG�GH�(VVH[��,QJODWHUUD���GRFWRUDGR�HQ�*RELHUQR�\�'HUHFKR�3¼EOLFR�
�8QLYHUVLGDG�GH�9LUJLQLD��(VWDGRV�8QLGRV���)XH�GLUHFWRU�GHO�'HSDUWDPHQWR�GH�
&LHQFLDV�-XU¯GLFDV�GH�OD�38&00��GRQGH�HV�SURIHVRU�GH�'HUHFKR�&RQVWLWXFLRQDO�
\�IRUPµ�SDUWH�GH�OD�&RPLVLµQ�GH�-XULVWDV�TXH�UHGDFWµ�HO�SULPHU�ERUUDGRU�GH�OD�
&RQVWLWXFLµQ��)XH�HPEDMDGRU�DQWH�OD�2UJDQL]DFLµQ�GH�ORV�(VWDGRV�$PHULFDQRV�
�2($��\�HPEDMDGRU�DQWH�HO�JRELHUQR�GH�(VWDGRV�8QLGRV��(V�DXWRU�GHO�OLEUR�&RQV�
WLWXFLRQDOLVPR�\�SURFHVRV�SRO¯WLFRV�HQ�OD�5HS¼EOLFD�'RPLQLFDQD��3UHPLR�1DFLRQDO�GH�
(QVD\RV��������DV¯�FRPR�GH�QXPHURVRV�HQVD\RV�VREUH�WHPDV�FRQVWLWXFLRQDOHV�
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flaVio Darío espinal

I.  Introducción

(V�SDUWH�GH� OD� VDELGXU¯D� FRQYHQFLRQDO� HQ� ODV� FLHQFLDV� MXU¯GLFDV� HQ�
JHQHUDO� \� HO� GHUHFKR� FRQVWLWXFLRQDO� HQ� SDUWLFXODU�� TXH� HO� UHFR�
QRFLPLHQWR�GH� ORV�GHUHFKRV�GH� ODV�SHUVRQDV� WDQWR�HQ�HO� £PELWR�

QDFLRQDO�FRPR�HQ�HO� LQWHUQDFLRQDO�KD�HYROXFLRQDGR�GHVGH� ORV�GHUHFKRV�
HVWULFWDPHQWH�LQGLYLGXDOHV��ORV�GHQRPLQDGRV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV��
SDVDQGR�SRU� ORV�GHUHFKRV�HFRQµPLFRV� \� VRFLDOHV�KDVWD� ORV�GHUHFKRV�GH�
WRGD�XQD�FROHFWLYLGDG�R�GH�OD�SURSLD�KXPDQLGDG��FRPR�ORV�GHUHFKRV�D�XQ�
PHGLR�DPELHQWH�VDOXGDEOH�R�HO�GHUHFKR�D�OD�SD]�\�DO�GHVDUUROOR��6H�DWULEX\H�
D�OD�WUDGLFLµQ�OLEHUDO��HVSHFLDOPHQWH�DO�SHQVDPLHQWR�GH�-RKQ�/RFNH�FRPR�
KLWR�HPEOHP£WLFR�GH�HVD�WUDGLFLµQ��HO�KDEHU�DUWLFXODGR�XQD�WHRU¯D�GH�ORV�
GHUHFKRV�EDVDGD�H[FOXVLYDPHQWH�HQ�HO�LQGLYLGXR��HV�GHFLU��HQ�VX�YLGD��VX�
OLEHUWDG�\�VX�SURSLHGDG���

/D�¼QLFD�FRQVWLWXFLµQ�YLDEOH�\�GXUDGHUD�TXH�SODVPµ�XQD�FRQFHSFLµQ�
LQGLYLGXDOLVWD�\�OLEHUDO�GH�ORV�GHUHFKRV�GH�ODV�SHUVRQDV�IXH�OD�&RQVWLWXFLµQ�
QRUWHDPHULFDQD�DGRSWDGD�HQ�������SDUWLFXODUPHQWH�VXV�SULPHUDV�GLH]�HQ�
PLHQGDV�DSUREDGDV�GRV�D³RV�P£V�WDUGH��ODV�FXDOHV�VH�DJUXSDQ�HQ�OR�TXH�
VH�GHQRPLQD�%LOO�RI�5LJKWV��&LHUWDPHQWH��OD�&RQVWLWXFLµQ�QRUWHDPHULFDQD�
IXH�GLVFXWLGD��QHJRFLDGD�\�DSUREDGD�HQ�XQ�PRPHQWR�KLVWµULFR�HQ�HO�TXH�OD�
QRFLµQ�GH�HVWDGR�GH�ELHQHVWDU�QR�KDE¯D�QL�VLTXLHUD�HPHUJLGR�FRPR�SRVWXODGR�
WHµULFR�R�SRO¯WLFR��(V�GHFLU��SDUD�ORV�IXQGDGRUHV�GH�OD�QDFLµQ�QRUWHDPHULFDQD�
HUD�FRPSOHWDPHQWH�H[WUD³D�OD�QRFLµQ�GH�TXH�HO�(VWDGR�WHQ¯D�REOLJDFLRQHV�GH�
SUHVWDFLµQ�HQWH�D�ORV�LQGLYLGXRV�HQ�HO�RUGHQ�HFRQµPLFR�\�VRFLDO��$XQTXH�

�ܐ &��-RKQ�/RFNH��6HJXQGR�WUDWDGR�VREUH�HO�JRELHUQR�FLYLO��$OLDQ]D�(GLWRULDO��������Sܔ����
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HVD�&RQVWLWXFLµQ�KD�VLGR�HQPHQGDGD�P¼OWLSOHV�YHFHV�D�WUDY«V�GHO�WLHPSR��
QLQJXQD�GH�HVDV�HQPLHQGDV�KD�YHUVDGR�VREUH�XQD�H[SDQVLµQ�GHO�%LOO�RI�
5LJKWV�KDFLD�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV���

/D�H[SHULHQFLD�GH�ORV�SD¯VHV�GH�(XURSD�RFFLGHQWDO��DV¯�FRPR�GH�RWURV�
SD¯VHV�FRPR�ORV�HVFDQGLQDYRV��IXH�GLVWLQWD��(VWRV�DGRSWDURQ�VXV�FRQVWL�
WXFLRQHV�HQ�ODV�SULPHUDV�G«FDGDV�GHO�VLJOR��HQ�XQ�PRPHQWR�HQ�TXH��
FRPR�UHVXOWDGR�GHO�LPSDFWR�GH�OD�UHYROXFLµQ�LQGXVWULDO�\�GH�ODV�SURIXQGDV�
WUDQVIRUPDFLRQHV�HQ�OD�HFRQRP¯D�\�OD�UHODFLµQ�(VWDGR�VRFLHGDG��VH�SODQ�
WHµ�OD�QHFHVLGDG�GH�UHFRQRFHU�GHUHFKRV�TXH�UHVSRQGLHUDQ�D�HVWDV�QXHYDV�
UHDOLGDGHV��SDUWLFXODUPHQWH�D�ODV�QHFHVLGDGHV�\�ODV�GHPDQGDV�GH�ODV�FODVHV�
WUDEDMDGRUDV��3URFHVRV�VLPLODUHV�VH�GLHURQ�HQ�DOJXQRV�SD¯VHV�ODWLQRDPH�
ULFDQRV�� FRPR� IXH� HO� FDVR�GH�0«[LFR�� HQWUH�RWURV��/DV� FRQVWLWXFLRQHV�
DGRSWDGDV�HQ�HVWRV�SD¯VHV�GXUDQWH�OD�SULPHUD�PLWDG�GHO�VLJOR��SODVPD�
URQ�XQD�FRQFHSFLµQ�GH� ORV�GHUHFKRV�GH� ODV�SHUVRQDV�TXH� LQFOX¯D�WDQWR�
ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�SURSLRV�GH�OD�WUDGLFLµQ�OLEHUDO�FRPR�XQ�
FRƎXQWR�GH�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV�TXH�UHHMDEDQ�ODV�
LGHDV�VRFLDOLVWDV�\�VRFLDO�GHPµFUDWDV�GH�OD�«SRFD�DOUHGHGRU�GH�ODV�FXDOHV�VH�
HVWUXFWXUDURQ�ORV�GHQRPLQDGRV�(VWDGRV�GH�ELHQHVWDU�EDVDGRV�HQ�OD�QRFLµQ�
GH�TXH�HO�(VWDGR�WHQ¯D�REOLJDFLRQHV�GH�SUHVWDFLRQHV�SRVLWLYDV�KDFLD�VXV�
FLXGDGDQRV��DGHP£V�GH�DEVWHQFLµQ�UHVSHFWR�GH�ORV�£PELWRV�GH�GHUHFKRV�
\�OLEHUWDGHV�LQGLYLGXDOHV�

/D�FXHVWLµQ�TXH�VH�SODQWHD�HV�TX«�WLSR�GH�UHODFLµQ�H[LVWH�HQWUH�HVWRV�
JUXSRV�GH�GHUHFKRV�\�VL�H[LVWH�DOJXQD�MHUDUTX¯D�R�JUDGDFLµQ�HQWUH�HOORV��R�VL�
SRU�HO�FRQWUDULR�WRGRV�HVW£Q�HQ�XQ�PLVPR�SODQR�WDQWR�GH�UHFRQRFLPLHQWR�
FRPR�GH�SURWHFFLµQ��(VWD�GLVFXVLµQ�DGTXLHUH�SDUWLFXODU�UHOHYDQFLD�HQ�HO�
FRQWH[WR�GRPLQLFDQR�D�OD�OX]�GH�OD�DGRSFLµQ�GH�XQD�QXHYD�&RQVWLWXFLµQ�
HQ�HO�D³R�������OD�FXDO�KD�SODVPDGR�XQD�FRQFHSFLµQ�DPSOLD�\�GLYHUVD�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�D�WRQR�FRQ�HO�FRQVWLWXFLRQDOLVPR�HXURSHR��\�
SDUWLFXODUPHQWH�FRQ�HO�FRQVWLWXFLRQDOLVPR�LEHURDPHULFDQR��7LHQH�LPSRU�
WDQFLD�SODQWHDUVH�VL�HVWD�&RQVWLWXFLµQ�HVWDEOHFH�DOJXQD�GLIHUHQFLDFLµQ�HQWUH�
ORV�WLSRV�GH�GHUHFKRV��VL�HPSOHD�HO�PLVPR�OHQJXDMH�HQ�VX�IRUPXODFLµQ�\�
VL�OHV�UHFRQRFH�HO�PLVPR�QLYHO�GH�SURWHFFLµQ�

ܑ� 3DUD�XQD�GLVFXVLµQ�GH�HVWD�SUREOHP£WLFD��&��0DU\�$QQ�*OHQGRQ5ف��LJKWV�LQ�WKH�7ZHQWLHWK�
&HQWXU\�&RQVWLWXWLRQVق��HQ�7KH�%LOO�RI�5LJKWV� LQ� WKH�0RGHUQ�6WDWH��*HRUH\�5��6WRQH��
5LFKDUG�$��(SVWHLQ�DQG�&DVV�6XQVWHLQ��HGV����&KLFDJR��7KH�8QLYHUVLW\�RI�&KLFDJR�3UHVV��
������SS������ܗ���
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II.   Integridad, indivisibilidad e interdependencia 
  de los derechos

/D�OLWHUDWXUD�VREUH�ORV�GHUHFKRV�KXPDQRV�KD�HVWDGR�SHUPHDGD�SRU�HO�
OHQJXDMH�GHف�ODV�JHQHUDFLRQHV�GH�GHUHFKRVق�SDUD�GDU�FXHQWDV�GH�ORV�GLIHUHQWHV�
WLSRV�GH�GHUHFKRV�TXH�VH�KDQ�SODVPDGR�WDQWR�HQ�ORV�WH[WRV�FRQVWLWXFLRQD�
OHV�\�OHJDOHV�QDFLRQDOHV�FRPR�HQ�ORV�LQVWUXPHQWRV�LQWHUQDFLRQDOHV�VREUH�
GHUHFKRV�KXPDQRV��6H�KDEOD��SRU�HMHPSOR��GH�XQDف�SULPHUD�JHQHUDFLµQق�
SDUD�UHIHULUVH�D�ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV��GH�XQDف�VHJXQGD�JHQHUD�
FLµQق�SDUD�UHIHULUVH�D�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV��GH�
XQDف�WHUFHUD�JHQHUDFLµQق�SDUD�UHIHULUVH�D�ORV�GHUHFKRV�FROHFWLYRV�\�GLIXVRV��
FRPR�DTXHOORV�UHODWLYRV�DO�PHGLR�DPELHQWH��\�KDVWD�GH�XQDف�FXDUWD�JHQH�
UDFLµQق�SDUD�UHIHULUVH�D�GHUHFKRV�GH�OD�KXPDQLGDG��WDOHV�FRPR�GHUHFKR�D�
OD�SD]�\�DO�GHVDUUROOR���

6L� ELHQ� HVWD� WHUPLQRORJ¯D� KD� VLGR� ¼WLO� SDUD� GHVFULELU� HWDSDV� HQ� HO�
SURFHVR�GH�HYROXFLµQ�GHO�UHFRQRFLPLHQWR�FRQVWLWXFLRQDO�H�LQWHUQDFLRQDO�
GH�ORV�GHUHFKRV�GH�OD�SHUVRQD��QR�PHQRV�FLHUWR�HV�TXH�WDPEL«Q�KD�VLGR�
REMHWR�GH�FU¯WLFDV��$XWRUHV�FRPR�$QWRQLR�$��&DQFDGR�7ULQGDGH��H[SUHVL�
GHQWH�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��FRQVLGHUDQ�TXH�
HVWD�WHUPLQRORJ¯D�GH�ODV�JHQHUDFLRQHV�GH�GHUHFKRV�KD�FUHDGR�XQD�YLVLµQ�
DJPHQWDGD�TXH�FRUUHVSRQGH�P£V�ELHQ�D�XQD�«SRFD�HQ�OD�TXH�OD�GLVFXVLµQ�
VREUH�ORV�GHUHFKRV�KXPDQRV�HVWXYR�PX\�PDUFDGD�SRU�ODV�FRQRQWDFLRQHV�
LGHROµJLFDV�GH�OD�HUD�GH�OD�JXHUUD�¯D��&RPR�«O�VH³DOD�

/D�IDQWDV¯D�QHIDVWD�GH�ODV�OODPDGDVؽ�JHQHUDFLRQHV�GH�GHUH�
FKRVؾ��KLVWµULFD�\�MXU¯GLFDPHQWH�LQIXQGDGD��HQ�OD�PHGLGD�
TXH�DOLPHQWµ�XQD�YLVLµQ�DJPHQWDGD�R�DWRPL]DGD�GH�ORV�
GHUHFKRV� KXPDQRV�� \D� VH� HQFXHQWUD� GHELGDPHQWH� GHV�
PLWLFDGD��(O� IHQµPHQR�TXH�KR\�VH�SXHGH�WHVWLPRQLDU�
QR�HV�HO�GH�XQD�VXFHVLµQ��VLQR�P£V�ELHQ�GH�XQD�H[SDQVLµQ��
DFXPXODFLµQ�\�IRUWDOHFLPLHQWR�GH�ORV�GHUHFKRV�KXPDQRV��
FRQVDJUDGRV� GH� FRQIRUPLGDG� FRQ�XQD� YLVLµQ�QHFHVDULD�

�ܒ 3DUD�XQD�GHVFULSFLµQ�\�GLVFXVLµQ�GH�ODV�GLIHUHQWHVف�JHQHUDFLRQHVق�GH�GHUHFKRV��&��&DUOD�
+XHUWD6ف��REUH�OD�GLVWLQFLµQ�HQWUH�GHUHFKRV�IXQGDPHQWDOHV�\�GHUHFKRV�KXPDQRVق��HQ�%L�
EOLRWHFD�-XU¯GLFD�9LUWXDO�GHO�,QVWLWXWR�GH�,QYHVWLJDFLRQHV�-XU¯GLFDV�GH�OD�81$0��VLQ�IHFKD�
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PHQWH�LQWHJUDGD�GH�WRGRV�ORV�GHUHFKRV�KXPDQRV��FXUVLYDV�
GHO�DXWRU�GH�OD�FLWD����

(O� DUJXPHQWR�GH�&DQFDGR�7ULQGDGH� WLHQH�HO�P«ULWR�GH� OODPDU� OD�
DWHQFLµQ�VREUH�OD�QHFHVLGDG�GH�HYLWDU�FXDOTXLHU�FRQFHSFLµQ�DJPHQWDGD�
GH�ORV�GHUHFKRV�KXPDQRV�TXH�QR�GH�FXHQWDV�GH�OD�LQWU¯QVHFD�UHODFLµQ�
HQWUH�XQRV�\�RWURV��6H�H[FHGH��VLQ�HPEDUJR��DO�VH³DODU�TXH�HVWD�YLVLµQ�
GH�ODVف�JHQHUDFLRQHVق�GH�GHUHFKRV�IXH�HO�UHVXOWDGR�GH�XQD�«SRFD�PDUFD�
GD�SRU�OD�FRQRQWDFLµQ�LGHROµJLFD�FDUDFWHU¯VWLFD�GH�RWUD�«SRFD��OD�GH�OD�
JXHUUD�¯D��SXHV�HV�LQGLVFXWLEOH�TXH�OD�SODVPDFLµQ�FRQFHSWXDO�\�MXU¯GLFD�
GH�ORV�GLIHUHQWHV�WLSRV�GH�GHUHFKRV�KD�WHQLGR�OXJDU�HQ�GLIHUHQWHV�PR�
PHQWRV�KLVWµULFRV�HQ�IXQFLµQ�GH�QHFHVLGDGHV��GHPDQGDV�\�DYDQFHV�HQ�
OD�UHLYLQGLFDFLµQ�GH�GHUHFKRV�SRU�P¼OWLSOHV�VXMHWRV�VRFLDOHV��6H�WUDWD�GH�
XQ�OHQJXDMH�TXH�VL�ELHQ�\D�HVW£�SHUGLHQGR�VX�SHUWLQHQFLD�\�HFDFLD��KD�
MXJDGR�XQ�SDSHO�FODYH�SDUD�HQWHQGHU�OD�HYROXFLµQ�GHO�GHUHFKR�QDFLRQDO�
H� LQWHUQDFLRQDO�GH� ORV�GHUHFKRV�KXPDQRV��/R�TXH� V¯� HV� Y£OLGR�HQ� VX�
DUJXPHQWR�HV�OD�QHFHVLGDG�GH�DUWLFXODU�XQD�YLVLµQ�LQWHJUDGD�GH�WRGRV�
ORV�GHUHFKRV�KXPDQRV�FRPR�H[SUHVLµQ��KD\�TXH�DJUHJDU��GH�OD�SURSLD�
LQWHJULGDG�GHO�VHU�KXPDQR�

/D�GLIHUHQFLDFLµQ�GH�GHUHFKRV�HQ�IXQFLµQ�GH�VX�QDWXUDOH]D�\�QHV�VH�
PDQLIHVWµ�HQ�HO�HVFHQDULR�LQWHUQDFLRQDO��&DVL�YHLQWH�D³RV�GHVSX«V�GH�OD�
DGRSFLµQ�GH�OD�'HFODUDFLµQ�8QLYHUVDO�GH�'HUHFKRV�+XPDQRV���HQ�HO�PDUFR�
GH�OD�2UJDQL]DFLµQ�GH�ODV�1DFLRQHV�8QLGDV��218��VH�UPDURQ�\�DGRSWD�
URQ�GRV�SDFWRV�VREUH�GHUHFKRV�KXPDQRV��XQR�HO�3DFWR�,QWHUQDFLRQDO�GH�
'HUHFKRV�&LYLOHV�\�3RO¯WLFRV�\�HO�RWUR�HO�3DFWR�,QWHUQDFLRQDO�GH�'HUHFKRV�
(FRQµPLFRV��6RFLDOHV�\�&XOWXUDOHV��� OR�TXH� UHHMDED�HO�SUHGRPLQLR�GH�
XQD�YLVLµQ�TXH�GLVWLQJX¯D�HQWUH�ORV�GHUHFKRV�HVWULFWDPHQWH�LQGLYLGXDOHV�\�

�ܓ $QWRQLR�$��&DQFDGR�7ULQGDGHف��/D�LQGLYLVLELOLGDG�GH�ORV�GHUHFKRV�KXPDQRV��OD�E¼VTXHGD�
GH�OD�MXVWLFLDELOLGDG�GH�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV�HQ�HO�SODQR�LQWHUQD�
FLRQDOق��HQ�(O�GHUHFKR�LQWHUQDFLRQDO�GH�ORV�GHUHFKRV�KXPDQRV�HQ�HO�VLJOR�;;,��6DQWLDJR��&KLOH�
(GLWRULDO�-XU¯GLFD�GH�&KLOH��������Sܓ����

�ܔ 'HFODUDFLµQ�8QLYHUVDO�GH�'HUHFKRV�+XPDQRV��DGRSWDGD�\�SURFODPDGD�SRU�OD�$VDPEOHD�
*HQHUDO�GH�OD�2UJDQL]DFLµQ�GH�ODV�1DFLRQHV�8QLGDV��218��HQ�VX�5HVROXFLµQ�����$��,,,��
GH����GH�GLFLHPEUH�GH���ܗ�

�ܕ $PERV�SDFWRV�IXHURQ�DGRSWDGRV�\�DELHUWRV�D�OD�UPD��UDWLFDFLµQ�\�DGKHVLµQ�SRU�OD�$VDP�
EOHD�*HQHUDO�GH�ODV�1DFLRQHV�8QLGDV�HQ�VX�5HVROXFLµQ������$��;;,��GH����GH�GLFLHPEUH�
GH���ܕ�
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ORV�GHUHFKRV�GH�FRQWHQLGR�\�DOFDQFH�P£V�FROHFWLYR��+D\�TXH�VH³DODU��VLQ�
HPEDUJR��TXH�SRFR�WLHPSR�GHVSX«V�WRPµ�FXHUSR�HQ�HO�PLVPR�HVFHQDULR�
GH�ODV�1DFLRQHV�8QLGDV�HO�GLVFXUVR�GH�OD�LQWHJULGDG�H�LQGLYLVLELOLGDG�GH�ORV�
GHUHFKRV�KXPDQRV��(VWR�VH�SURGXMR�HQ�OD�'HFODUDFLµQ�TXH�HPHUJLµ�GH�OD�
&RQIHUHQFLD�,QWHUQDFLRQDO�GH�'HUHFKRV�+XPDQRV�FHOHEUDGD�HQ�7HKHU£Q�
GHO����GH�DEULO�DO����GH�PD\R�GH������SDUD�HYDOXDU�ORV�SURJUHVRV�TXH�VH�
KDE¯DQ�ORJUDGR�HQ�ORV�YHLQWH�D³RV�WUDQVFXUULGRV�GHVGH�OD�DSUREDFLµQ�GH�OD�
'HFODUDFLµQ�8QLYHUVDO�GH�ORV�'HUHFKRV�+XPDQRV��(Q�HIHFWR��HO�QXPHUDO�
���GH�GLFKD�'HFODUDFLµQ�GõR�DV¯��

&RPR�ORV�GHUHFKRV�KXPDQRV�\�ODV�OLEHUWDGHV�IXQGDPHQWD�
OHV�VRQ�LQGLYLVLEOHV��OD�UHDOL]DFLµQ�GH�ORV�GHUHFKRV�FLYLOHV�\�
SRO¯WLFRV�VLQ�HO�JRFH�GH�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�
\�FXOWXUDOHV�UHVXOWD�LPSRVLEOH��/D�FRQVHFXFLµQ�GH�XQ�SUR�
JUHVR�GXUDGHUR�HQ�OD�DSOLFDFLµQ�GH�ORV�GHUHFKRV�KXPDQRV�
GHSHQGH�GH�XQDV�EXHQDV�\�HFDFHV�SRO¯WLFDV�QDFLRQDOHV�H�
LQWHUQDFLRQDOHV�GH�GHVDUUROOR�HFRQµPLFR�\�VRFLDO�

(VWH� HQIRTXH� DOFDQ]µ�� HQ� FRQVHFXHQFLD�� XQD� OHJLWLPLGDG� SRO¯WLFD�
LQWHUQDFLRQDO�TXH�PDUFµ�GH�DK¯�HQ�DGHODQWH�OD�IRUPD�GH�HQWHQGHU�ORV�
GHUHFKRV�KXPDQRV��LQGHSHQGLHQWHPHQWH�GH�ODV�DUJXPHQWDFLRQHV�ORVµ�
FDV�R�MXU¯GLFDV�D�IDYRU�R�HQ�FRQWUD�GH�OD�LQGLYLVLELOLGDG�GH�ORV�GHUHFKRV�
KXPDQRV��(V�GHFLU��ODV�GLIHUHQWHV�FDWHJRU¯DV�Rف�JHQHUDFLRQHVق�GH�GHUHFKRV�
FRPHQ]DURQ�D�VHU�YLVWDV�GHVGH�OD�SHUVSHFWLYD�GH�OD�FRPSOHPHQWDULHGDG�
H�LQWHUDFFLµQ��QR�GH�OD�DQWLQRPLD�\�OD�FRPSDUWLPHQWDFLµQ���$�SDUWLU�GH�
OD�'HFODUDFLµQ�GH�7HKHU£Q��HQ�OD�FRPXQLGDG�LQWHUQDFLRQDO�GH�GHUHFKRV�
KXPDQRV�FDOµ�OD�QRFLµQ�GH�TXH�ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�QR�SRG¯DQ�
PDWHULDOL]DUVH�VLQ�HO�JRFH�GH�ORV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV��SRU�OR�
TXH��DGHP£V�GH�OD�LQGLYLVLELOLGDG�GH�ORV�GHUHFKRV�KXPDQRV��VH�LQFRU�
SRUµ�OD�QRFLµQ�GH�LQWHUGHSHQGHQFLD�HQWUH�ORV�PLVPRV��(VWD�YLVLµQ�IXH�
PXFKR�PHMRU�DUWLFXODGD�HQ�OD�5HVROXFLµQ�1R���������GH�OD�$VDPEOHD�
*HQHUDO�GH�ODV�1DFLRQHV�8QLGDV�GH�IHFKD����GH�GLFLHPEUH�GH�������OD�
FXDO�HVWDEOHFLµ�TXHف�ORV�GHUHFKRV�KXPDQRV�\�OLEHUWDGHV�IXQGDPHQWDOHV�
VRQ�LQGLYLVLEOHV�H�LQWHUGHSHQGLHQWHV��GHEHU£�GDUVH�OD�PLVPD�DWHQFLµQ�\�

�ܖ 6REUH�HVWH�WHPD��&��&DQFDGR�7ULQGDGHف��/D�LQGLYLVLELOLGDGًق��S����ܑ
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XUJHQWH�FRQVLGHUDFLµQ�D�OD�DSOLFDFLµQ��OD�SURPRFLµQ�\�OD�SURWHFFLµQ�WDQWR�
GH� ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�FRPR�GH� ORV�GHUHFKRV�HFRQµPLFRV��
VRFLDOHV�\�FXOWXUDOHVق���

(O�UHFRQRFLPLHQWR�GH�OD�LQWHJULGDG��LQGLYLVLELOLGDG�H�LQWHUGHSHQGHQFLD�
GH�ORV�GHUHFKRV�KXPDQRV�QR�UHVXHOYH�GHO�WRGR�OD�FXHVWLµQ�UHODWLYD�D�OD�
H[LJLELOLGDG�\�OD�MXVWLFLDELOLGDG�GH�ORV�PLVPRV��7DQWR�HQ�HO�£PELWR�GHO�
GHUHFKR�LQWHUQDFLRQDO�GH� ORV�GHUHFKRV�KXPDQRV�FRPR�HQ�ORV�£PELWRV�
QDFLRQDOHV�VH�KDQ�RHFLGR�UHVSXHVWDV�GLV¯PLOHV�D�HVWD�SUREOHP£WLFD��(V�
GHFLU��QR�KD\�XQD�VROXFLµQ�XQLIRUPH�D�OD�LPSRUWDQWH�FXHVWLµQ�GH�FµPR�
KDFHU�UHDOLGDG�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV��DV¯�FRPR�
RWURV�GHUHFKRV�GH�FDU£FWHU�FROHFWLYR��QL�HQ�OR�TXH�UHVSHFWD�DO�SDSHO�GH�ORV�
(VWDGRV�\�HQ�SDUWLFXODU�GH�ORV�VLVWHPDV�GH�MXVWLFLD�HQ�OD�PDWHULDOL]DFLµQ�
GH�WRGRV�ORV�WLSRV�GH�GHUHFKRV�UHFRQRFLGRV�D�IDYRU�GH�ODV�SHUVRQDV�HQ�ORV�
RUGHQDPLHQWRV�MXU¯GLFRV�QDFLRQDOHV�\�HQ�ORV�LQVWUXPHQWRV�LQWHUQDFLRQDOHV�
VREUH�GHUHFKRV�KXPDQRV��(VWD�SUREOHP£WLFD�DGTXLHUH�SDUWLFXODU�LQWHU«V�
HQ�5HS¼EOLFD�'RPLQLFDQD�D�OD�OX]�GH�OD�DGRSFLµQ�GH�XQD�QXHYD�&RQVWL�
WXFLµQ�HO����GH�HQHUR�GH�������TXH�FRQVDJUD�ODV�GLIHUHQWHVف�JHQHUDFLRQHVق�
GH�GHUHFKRV��\�HQ�SDUWLFXODU�GH�OD�FUHDFLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO��
FX\D�PLVLµQ�HVف�JDUDQWL]DU�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��OD�GHIHQVD�
GHO�RUGHQ�FRQVWLWXFLRQDO�\�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق���

III.  Supremacía e integridad de los derechos 
  fundamentales en la Constitución de 2010

(O�DUW¯FXOR���GH�OD�&RQVWLWXFLµQ�GH������FRQVDJUD�TXH�OD�PLVPDف�VH�
IXQGDPHQWD�HQ�HO�UHVSHWR�D�OD�GLJQLGDG�KXPDQDق��PLHQWUDV�TXH�HO�DUW¯FXOR�
��HVWDEOHFH�FRPR�IXQFLµQ�HVHQFLDO�GHO�(VWDGRف�OD�SURWHFFLµQ�HIHFWLYD�GH�
ORV�GHUHFKRV�GH�OD�SHUVRQD��HO�UHVSHWR�D�VX�GLJQLGDG�\�OD�REWHQFLµQ�GH�ORV�
PHGLRV�TXH�OH�SHUPLWDQ�SHUIHFFLRQDUVH�GH�IRUPD�LJXDOLWDULD��HTXLWDWLYD�\�
SURJUHVLYD��GHQWUR�GH�XQ�PDUFR�GH�OLEHUWDG�LQGLYLGXDO�\�GH�MXVWLFLD�VRFLDO��
FRPSDWLEOHV�FRQ�HO�RUGHQ�S¼EOLFR��HO�ELHQHVWDU�JHQHUDO�\�ORV�GHUHFKRV�GH�

�ܗ &��5HVROXFLµQف���������'LVWLQWRV�FULWHULRV�\�PHGLRV�SRVLEOHV�GHQWUR�GHO�VLVWHPD�GH�ODV�GH�
ODV�1DFLRQHV�8QLGDV�SDUD�PHMRUDU�HO�JRFH�HIHFWLYR�GH�ORV�GHUHFKRV�KXPDQRV�\�ODV�OLEHUWDGHV�
IXQGDPHQWDOHVق�

�ܘ $UW¯FXOR�����GH�OD�&RQVWLWXFLµQ�GHܙ���
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WRGRV�\�WRGDVق��&RPR�VH�YH��HQ�OD�IXQGDPHQWDFLµQ�\�HVWUXFWXUDFLµQ�GH�OD�
&RQVWLWXFLµQ�GRPLQLFDQD�DSDUHFH�FRPR�HMH�FHQWUDO�HO�FRQFHSWR�GH�GLJQLGDG�
KXPDQD�\�OD�FRQVHFXHQWH�SURWHFFLµQ�GH�ORV�GHUHFKRV�GH�OD�SHUVRQD�TXH�VH�
GHULYDQ�GH�HVD�FRQGLFLµQ�GH�GLJQLGDG�TXH�HVف�VDJUDGD��LQQDWD�H�LQYLRODEOHق�
�DUW¯FXOR������OR�FXDO�GHEH�KDFHUVH�VLQ�QLQJXQD�GLVFULPLQDFLµQف�SRU�UD]RQHV�
GH�J«QHUR��FRORU��HGDG��GLVFDSDFLGDG��QDFLRQDOLGDG��Y¯QFXORV�IDPLOLDUHV��
OHQJXD��UHOLJLµQ��RSLQLµQ�SRO¯WLFD�R�ORVµFD��FRQGLFLµQ�VRFLDO�R�SHUVRQDOق��
VHJ¼Q�HVWDEOHFH�HO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�DO�FRQVDJUDU�HO�GHUHFKR�
D�OD�LJXDOGDG�TXH�HV�FRQVXVWDQFLDO�DO�SULQFLSLR�GH�OD�GLJQLGDG�KXPDQD����

/D�&RQVWLWXFLµQ�GH������LQFRUSRUµ�WDPEL«Q�FRPR�XQR�GH�VXV�SLODUHV�
E£VLFRV�OD�FO£XVXOD�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��HO�FXDO�
HVW£ف�RUJDQL]DGR�HQ�IRUPD�GH�UHS¼EOLFD�XQLWDULD��IXQGDGR�HQ�HO�UHVSHWR�D�
OD�GLJQLGDG�KXPDQD��ORV�GHUHFKRV�IXQGDPHQWDOHV��HO�WUDEDMR��OD�VREHUDQ¯D�
SRSXODU�\�OD�VHSDUDFLµQ�H�LQGHSHQGHQFLD�GH�ORV�SRGHUHV�S¼EOLFRVق��DUW¯FXOR�
����'H�QXHYR�� OD�DVHRORJ¯D�GHO� WH[WR�FRQVWLWXFLRQDO�FRORFD�HQ�SULPHU�
SODQR�HO�UHVSHWR�D�OD�GLJQLGDG�KXPDQD�\�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV��$�OD�YH]��FRQ�OD�GHQLFLµQ�GHO�(VWDGR�GRPLQLFDQR�FRPR�
XQ�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�VHQWµ�OD�SUHPLVD�SDUD�OD�DGRS�
FLµQ�GH�XQD�FRQFHSFLµQ�DPSOLD�H�LQWHJUDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
TXH�DEDUFD��FRPR�VH�YHU£�HQVHJXLGD��ORV�GLIHUHQWHV�WLSRV�Rف�JHQHUDFLRQHVق�
GH�GHUHFKRV�

(Q�VX�W¯WXOR�,,ف�'H�ORV�GHUHFKRV��JDUDQW¯DV�\�GHEHUHV�IXQGDPHQWDOHVق��
OD�&RQVWLWXFLµQ�UHFRQRFH�FXDWUR�WLSRV�R�FDWHJRU¯DV�GH�GHUHFKRV�IXQGD�
PHQWDOHV�����ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�����ORV�GHUHFKRV�HFRQµPLFRV�\�
VRFLDOHV�����ORV�GHUHFKRV�FXOWXUDOHV�\�GHSRUWLYRV��\����ORV�GHUHFKRV�FROHFWLYRV�
\�GH�PHGLR�DPELHQWH��(VWH�DVSHFWR�GH�OD�&RQVWLWXFLµQ�GH������UHSUHVHQWµ�
XQ�DYDQFH�VLJQLFDWLYR�FRQ�UHVSHFWR�D�OD�&RQVWLWXFLµQ�GH����UHIRUPDGDظ���
HQ�ORV�D³RV�������OD�FXDO�WHQ¯D�XQD�YLVLµQ�PXFKD�P£V�UHVWULFWLYDط�����\��
HQ�FXDQWR�D�ORV�GHUHFKRV�GH�OD�SHUVRQD�\�XQD�WHUPLQRORJ¯D�GLVWLQWD�TXH�
QR�HPSOHDED�HO�FRQFHSWR�GHف�GHUHFKRV�IXQGDPHQWDOHVق��DXQTXH�V¯�WXYR�XQD�
VHFFLµQ�GHGLFDGD�Dف�ORV�GHUHFKRV�LQGLYLGXDOHV�\�VRFLDOHVق��(V�GHFLU��VL�ELHQ�OD�
&RQVWLWXFLµQ�GH������IXH�DGRSWDGD�HQ�FRQGLFLRQHV�SRO¯WLFDV�PX\�GLVWLQWDV�

�ܙ 3DUD�XQ� LQWHUHVDQWH�DQ£OLVLV�GHO�SULQFLSLR�GH� OD�GLJQLGDG�KXPDQD�FRPR�IXQGDPHQWR�GH�
ORV�GHUHFKRV�GH� ODV�SHUVRQDV��&�� -RUJH�&DUSL]R�� �RV�GHUHFKRV�KXPDQRV/ف�QDWXUDOH]D��
GHQRPLQDFLµQ�\�FDUDFWHU¯VWLFDVق��HQ�5HYLVWD�0H[LFDQD�GH�'HUHFKR�&RQVWLWXFLRQDO��1R������
MXOLR�GLFLHPEUHܚ���
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D�OD�&RQVWLWXFLµQ�GH�������WDQWR�HQ�HO�SODQR�QDFLRQDO�FRPR�LQWHUQDFLRQDO��
LQFRUSRUµ�DOJXQRV�HOHPHQWRV�GHO�GHQRPLQDGR�FRQVWLWXFLRQDOLVPR�VRFLDO��
DXQTXH�VX�«QIDVLV�PD\RU�IXH�HQ�ORV�GHUHFKRV�LQGLYLGXDOHV��FLYLOHV�\�SRO¯�
WLFRV�����

/D�&RQVWLWXFLµQ�GH������QR�HVWDEOHFH�GLVWLQFLµQ�HQWUH�ODV�GLIHUHQWHV�
FDWHJRU¯DV�GH�GHUHFKRV�QL�HQ�FXDQWR�D�VX�LPSRUWDQFLD�QL�HQ�FXDQWR�D�VX�
QLYHO�GH�SURWHFFLµQ��7RGRV�ORV�GHUHFKRV�VRQ�IXQGDPHQWDOHV��(V�GHFLU��HVWD�
&RQVWLWXFLµQ�SODVPD�GH�PDQHUD�IRUPDO�OD�YLVLµQ�GH�LQWHJULGDG��LQGLYLVLEL�
OLGDG�H�LQWHUGHSHQGHQFLD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��$�GLIHUHQFLD�GH�
RWUDV�FRQVWLWXFLRQHV��OD�&RQVWLWXFLµQ�GRPLQLFDQD�QR�HVWDEOHFH�VHFXHQFLDV�
R�PHFDQLVPRV�GLVWLQWRV�HQ�FXDQWR�D�OD�UHDOL]DFLµQ�\�SURWHFFLµQ�GH�HVWRV�
GHUHFKRV��/D�&RQVWLWXFLµQ�GH�(VSD³D��SRU� HMHPSOR�� WLHQH�XQD� VHFFLµQ�
WLWXODGDف�'H�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�GH�ODV�OLEHUWDGHV�S¼EOLFDVق��HQ�
OD�TXH� FRQVDJUD� ORV�GHUHFKRV� LQGLYLGXDOHV� FRQ�XQ�QLYHO� GH� H[LJLELOLGDG�
LQPHGLDWD�\�GH�REOLJDFLµQ�SRU�SDUWH�GHO�(VWDGR�GH�UHVSHWDU�GLFKRV�GHUH�
FKRV��(Q�FDPELR��FXDQGR�DERUGD�ORV�GHQRPLQDGRV�GHUHFKRV�HFRQµPLFRV�
\�VRFLDOHV�OR�KDFH�HQ�XQ�FDS¯WXOR�TXH�WLWXODف�'H�ORV�SULQFLSLRV�UHFWRUHV�GH�
OD�SRO¯WLFD�VRFLDO�\�HFRQµPLFDق��(V�GHFLU��VL�ELHQ�OD�&RQVWLWXFLµQ�HVSD³ROD�
UHFRQRFH�XQD�VHULH�GH�GHUHFKRV�TXH�FDHQ�HQ�HO�£PELWR�HFRQµPLFR�\�VRFLDO��
OR�KDFH�GHVGH�OD�SHUVSHFWLYD�GH�XQRVف�SULQFLSLRV�UHFWRUHVق�TXH�GHEHQ�JXLDU�
DO�(VWDGR�HQ�VXV�SRO¯WLFDV�S¼EOLFDV��GH�OR�TXH�VH�GHVSUHQGH�TXH�HO�JUDGR�
GH�H[LJLELOLGDG�HV�GLVWLQWR�DO�GH� ORV�GHUHFKRV� LQGLYLGXDOHV��6H� WUDWD�� HQ�
RWUDV�SDODEUDV��GH�XQD�FRQFHSFLµQ�SURJUDP£WLFD�TXH�VLUYH�GH�VXVWHQWR�D�OD�
FRQFHSFLµQ�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR�TXH�HVW£�LQFOXLGR�
HQ�GLFKD�&RQVWLWXFLµQ��OR�TXH�UHSUHVHQWD�XQ�WUDWDPLHQWR�GLVWLQWR�DO�TXH�
OH�GD�D�ORV�GHUHFKRV�LQGLYLGXDOHV�\�ODV�OLEHUWDGHV�S¼EOLFDV����

$GHP£V�GH�OD�LQWHJULGDG��LQGLYLVLELOLGDG�H�LQWHUGHSHQGHQFLD�GH�ORV�GH�
UHFKRV�IXQGDPHQWDOHV�HQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD��OD�PLVPD�OH�RWRUJD�
D�HVWRV�XQD�VXSUHPDF¯D�TXH�WLHQH�VX�UD]µQ�GH�VHU��FRPR�VH�GõR�DQWHULRU�

�ܚ $OJR�GLVWLQWR�RFXUULµ�FRQ�OD�&RQVWLWXFLµQ�GH�������OD�FXDO�HVWXYR�PX\�PDUFDGD�SRU�HO�
GHQRPLQDGRف�FRQVWLWXFLRQDOLVPR�VRFLDOق�TXH�SUHGRPLQDED�HQ�PXFKRV�SD¯VHV�ODWLQRDPHUL�
FDQRV�GH�OD�«SRFD��VL�ELHQ�VX�OHQJXDMH�\�VX�DUWLFXODFLµQ�FRQFHSWXDO�HUDQ�GLVWLQWRV�D�ORV�TXH�
VH�XVDQ�HQ�OD�DFWXDOLGDG��DGHP£V�GH�TXH�WDPSRFR�HVWDEOHF¯D�XQ�WULEXQDO�FRQVWLWXFLRQDO��(VD�
H[SHULHQFLD�FRQVWLWXFLRQDO�IXH�H¯PHUD��SXHV�GLFKD�&RQVWLWXFLµQ�DSHQDV�WXYR�FLQFR�PHVHV�
GH�YLJHQFLD�FRPR�UHVXOWDGR�GHO�JROSH�GH�(VWDGR�TXH�GHUULEµ�DO�JRELHUQR�GHPRFU£WLFDPHQWH�
HOHFWR�GH�-XDQ�%RVFK�

�ܛ 6REUH�ODف�FRQFHSFLµQ�SURJUDP£WLFDق�GH�ORV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV��&��*OHQGRQ��
�������SSق5LJKWV�LQ�WKHًف�\�VV�
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PHQWH��HQ�OD�QRFLµQ�GHO�UHVSHWR�D�OD�GLJQLGDG�KXPDQD�FRPR�IXQGDPHQWR�
GH�OD�&RQVWLWXFLµQ��DV¯�FRPR�HQ�HO�SULQFLSLR�GH�TXH�OD�IXQFLµQ�HVHQFLDO�GHO�
(VWDGR�HV�OD�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��(VWD�VXSUH�
PDF¯D�VH�H[SUHVD�D�WUDY«V�GH�ORV�SULQFLSLRV�GH�DSOLFDFLµQ�H�LQWHUSUHWDFLµQ�
GH�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHV�TXH�HVWDEOHFH�OD�&RQVWLWXFLµQ��
ORV�FXDOHV�VRQ�����TXH�ORV�GHUHFKRV�FRQVDJUDGRV�HQ�OD�&RQVWLWXFLµQ�QR�
WLHQHQ�FDU£FWHU�OLPLWDWLYR�\��SRU�FRQVLJXLHQWH��QR�H[FOX\HQ�RWURV�GHUHFKRV�
\�JDUDQW¯DV�GH�LJXDO�QDWXUDOH]D��DUW¯FXORܓ���������TXH�VROR�SRU�OH\��HQ�ORV�
FDVRV�SHUPLWLGRV�SRU�OD�&RQVWLWXFLµQ��SRGU£�UHJXODUVH�HO�HMHUFLFLR�GH�ORV�
GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHV��UHVSHWDQGR�VX�FRQWHQLGR�HVHQFLDO�\�
HO�SULQFLSLR�GH�UD]RQDELOLGDG��DUW¯FXORܓ���������TXH�ORV�WUDWDGRV��SDFWRV�
\�FRQYHQFLRQHV�UHODWLYRV�D�GHUHFKRV�KXPDQRV��VXVFULWRV�\�UDWLFDGRV�SRU�
HO�(VWDGR�GRPLQLFDQR��WLHQHQ�MHUDUTX¯D�FRQVWLWXFLRQDO�\�VRQ�GH�DSOLFDFLµQ�
GLUHFWD�H�LQPHGLDWD�SRU�ORV�WULEXQDOHV�\�GHP£V�µUJDQRV�GHO�(VWDGR��DUW¯�
FXORܓ������\����TXH�ORV�SRGHUHV�S¼EOLFRV�LQWHUSUHWDQ�\�DSOLFDQ�ODV�QRUPDV�
UHODWLYDV�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�\�VXV�JDUDQW¯DV�HQ�HO�VHQWLGR�P£V�
IDYRUDEOH�D�OD�SHUVRQD�WLWXODU�GH�ORV�PLVPRV�\��HQ�FDVR�GH�FRQLFWR�HQWUH�
GHUHFKRV� IXQGDPHQWDOHV�� SURFXUDU£Q� DUPRQL]DU� ORV� ELHQHV� H� LQWHUHVHV�
SURWHJLGRV�SRU�OD�&RQVWLWXFLµQ��HV�GHFLU��GLFKRV�SRGHUHV�HVWDU£Q�JXLDGRV�
SRU�ORV�GHQRPLQDGRV�SULQFLSLRV�SUR�SHUVRQD�\�SUR�OLEHUWDWH��DUW¯FXORܓ�����

IV.  Problemática relativa a la protección de los derechos 
  fundamentales en la Constitución de 2010

8QR�GH�ORV�SULQFLSDOHV�DSRUWHV�GH�OD�&RQVWLWXFLµQ�GH������HV�VX�FRQ�
FHSFLµQ�DPSOLD�H�LQWHJUDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��OD�FXDO�FRQVWLWX\H�
XQ�HMH�FODYH�GH�WRGD� OD�DUTXLWHFWXUD� LQVWLWXFLRQDO�GLVH³DGD�SRU�HO� WH[WR�
FRQVWLWXFLRQDO��/D�&RQVWLWXFLµQ�WDPEL«Q�HVWDEOHFLµ�XQ�FRƎXQWR�GH�JDUDQ�
W¯DV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��WDOHV�FRPR�OD�WXWHOD�MXGLFLDO�HIHFWLYD�
\�HO�GHELGR�SURFHVR��HO�K£EHDV�GDWD��OD�DFFLµQ�GH�K£EHDV�FRUSXV�\�OD�DFFLµQ�
GH�DPSDUR����6L�ELHQ�HVSHFLDOL]µ��FRPR�HUD�GH�HVSHUDUVH��HO�K£EHDV�GDWD�\�
HO�K£EHDV�FRUSXV�D�ORV�QHV�SURSLRV�GH�HVWDV�DFFLRQHV�SURFHVDOHVظ�DFFHVR�
\�FRUUHFFLµQ�GH�GDWRV�SHUVRQDOHV�OD�SULPHUD�\�SURWHFFLµQ�GH�OD�OLEHUWDG�
SHUVRQDO�OD�VHJXQGDط��OD�PLVPD�HVWDEOHFLµ�XQD�DFFLµQ�GH�DPSDUR�FRPR�XQ�

�ܜ &��DUW¯FXORV�������GH�OD�&RQVWLWXFLµQ�
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GHUHFKR�GH�WRGD�SHUVRQDف�SDUD�UHFODPDU�DQWH�ORV�WULEXQDOHV��SRU�V¯�R�SRU�
TXLHQ�DFW¼H�HQ�VX�QRPEUH��OD�SURWHFFLµQ�LQPHGLDWD�GH�VXV�GHUHFKRV�IXQ�
GDPHQWDOHV�QR�SURWHJLGRV�SRU�HO�K£EHDV�FRUSXVق��\�HO�K£EHDV�GDWD��KDEU¯D�TXH�
DJUHJDU���VLQ�HVWDEOHFHU�GLVWLQFLµQ�HQ�FXDQWR�D�VL�VH�WUDWD�GH�GHUHFKRV�FLYLOHV�
\�SRO¯WLFRV��HFRQµPLFRV�\�VRFLDOHV��GHSRUWLYRV�\�FXOWXUDOHV��R�FROHFWLYRV�\�
GHO�PHGLR�DPELHQWH��DUW¯FXOR������(V�GHFLU��WRGRV�HVWRV�GHUHFKRV��SRU�VHU�
IXQGDPHQWDOHV��HVW£Q�OODPDGRV�D�UHFLELU�OD�PLVPD�SURWHFFLµQ�FRQVWLWXFLRQDO�
D�WUDY«V�GH�ORV�PHGLRV�SURFHVDOHV�DQWHV�VH³DODGRV��

(Q�W«UPLQRV�SU£FWLFRV��VLQ�HPEDUJR��OD�FXHVWLµQ�UHODWLYD�D�OD�H[LJLELOL�
GDG�\�MXVWLFLDELOLGDG�GH�ORV�GHUHFKRV��SDUWLFXODUPHQWH�GH�ORV�HFRQµPLFRV��
VRFLDOHV��FXOWXUDOHV�\�GH�PHGLR�DPELHQWH��SODQWHD�DOJXQRV�LPSRUWDQWHV�
GHVD¯RV��6L�ELHQ�OD�&RQVWLWXFLµQ�QR�HVWDEOHFH��FRPR�VH�KD�VH³DODGR��XQD�
GLVWLQFLµQ�HQWUH�ORV�GLIHUHQWHV�WLSRV�GH�GHUHFKRV�\�ORV�FRQVLGHUD�D�WRGRV�
FRPR�IXQGDPHQWDOHV��HO�KHFKR�FLHUWR�HV�TXH�KD\�XQD�GLVWLQFLµQ�VXWLO�\�
VXE\DFHQWH�TXH�VH�PDQLHVWD�HQ�HO�OHQJXDMH�XWLOL]DGR�SDUD�UHIHULUVH�D�XQRV�
\�RWURV�GHUHFKRV��&RPR�SXQWR�GH�SDUWLGD�KD\�TXH�VH³DODU�TXH�HQ�OD�GH�
QLFLµQ�GH�OD�IXQFLµQ�HVHQFLDO�GHO�(VWDGR��HO�DUW¯FXOR���GH�OD�&RQVWLWXFLµQ�
�DQWHV�FRPHQWDGR��HVWDEOHFH�TXH�HVWD�FRQVLVWH�HQ�OD�SURWHFFLµQ�HIHFWLYD�
GH�ORV�GHUHFKRV�GH�OD�SHUVRQD��HO�UHVSHWR�GH�VX�GLJQLGDGف�\�OD�REWHQFLµQ�
GH�ORV�PHGLRV�TXH�OH�SHUPLWDQ�SHUIHFFLRQDUVH�GH�IRUPD�LJXDOLWDULD��HTXL�
WDWLYD�\�SURJUHVLYDًق��(V�GHFLU��OD�&RQVWLWXFLµQ�LQFRUSRUD�OD�QRFLµQ�GH�
SURJUHVLYLGDG�FRPR�SULQFLSLR�DUWLFXODGRU�GHO�SDSHO�GHO�(VWDGR�HQ�OR�TXH�
UHVSHFWD�D�OD�REWHQFLµQ�SRU�SDUWH�GH�ORV�FLXGDGDQRV�GH�ORV�PHGLRV�TXH�
OH�SHUPLWDQ�SHUIHFFLRQDUVHف�GHQWUR�GH�XQ�PDUFR�GH�OLEHUWDG�LQGLYLGXDO�\�
GH�MXVWLFLD�VRFLDO��FRPSDWLEOHV�FRQ�HO�RUGHQ�S¼EOLFR��HO�ELHQHVWDU�JHQHUDO�
\�ORV�GHUHFKRV�GH�WRGRV�\�WRGDVق��DUW¯FXOR����SDUWH�LQ�QH���/D�PLVPD�
QRFLµQ�DSDUHFH�GH�PDQHUD�DXQ�P£V�HVSHF¯FD�HQ�HO�DUW¯FXORܐ�����HO�FXDO�
HVWDEOHFH��

(O�(VWDGR�JDUDQWL]DU£��PHGLDQWH�OHJLVODFLRQHV�\�SRO¯WLFDV�
S¼EOLFDV��HO�HMHUFLFLR�GH�ORV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV�
GH�OD�SREODFLµQ�GH�PHQRUHV�LQJUHVRV�\��HQ�FRQVHFXHQFLD��
SUHVWDU£�VX�SURWHFFLµQ�\�DVLVWHQFLD�D�ORV�JUXSRV�\�VHFWRUHV�
YXOQHUDEOHV��FRPEDWLU£�ORV�YLFLRV�VRFLDOHV�FRQ�ODV�PHGLGDV�
DGHFXDGDV�\�FRQ�HO�DX[LOLR�GH�ODV�FRQYHQFLRQHV�\�ODV�RUJD�
QL]DFLRQHV�LQWHUQDFLRQDOHV�
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6L�ELHQ�OD�&RQVWLWXFLµQ�GRPLQLFDQD�QR�HVWDEOHFH�OD�QRFLµQ�GHف�SULQFL�
SLRV�UHFWRUHVق�GH�OD�SRO¯WLFD�HFRQµPLFD�\�VRFLDO�FRPR�KDFH�OD�&RQVWLWXFLµQ�
HVSD³ROD��HO�OHQJXDMH�TXH�OD�SULPHUD�XVD�GH�PDQHUD�UHFXUUHQWH�DO�UHIHULUVH�
D� ORV�GHUHFKRV�HFRQµPLFRV�� VRFLDOHV��GHSRUWLYRV�� FXOWXUDOHV�\�GH�PHGLR�
DPELHQWH�UHHMD�TXH�HO�FRQVWLWX\HQWH�WXYR�SUHVHQWH�XQ�FRQFHSWR�VLPLODU�
DO�HVSD³RO�DO�SODVPDU�HVWRV�GHUHFKRV�HQ�HO�WH[WR�FRQVWLWXFLRQDO��$OJXQRV�
HMHPSORV�SXHGHQ�LOXVWUDU��$O�FRQVDJUDU�HO�GHUHFKR�D�OD�YLYLHQGD��DUW¯FX�
OR������VL�ELHQ�HO�WH[WR�FRQVWLWXFLRQDO�HVWDEOHFH�TXH�WRGD�SHUVRQD�WLHQH�
GHUHFKR�D�XQD�YLYLHQGD�GLJQD�FRQ�VHUYLFLRV�E£VLFRV�HVHQFLDOHV��HO�PLVPR�
WH[WR�HVWDEOHFH�TXH�HO�(VWDGRف�GHEH�MDU�ODV�FRQGLFLRQHV�QHFHVDULDV�SDUD�
KDFHU�HIHFWLYR�HVWH�GHUHFKR�\�SURPRYHU�SODQHV�GH�YLYLHQGDV�\�DVHQWDPLHQ�
WRV�KXPDQRV�GH� LQWHU«V� VRFLDOق��$OJR� VLPLODU� DSDUHFH�HQ� OD�GLVSRVLFLµQ�
TXH�FRQVDJUD�HO�GHUHFKR�D�OD�VHJXULGDG�VRFLDO��DUW¯FXOR������O�(VWDGR)ف�
HVWLPXODU£�HO�GHVDUUROOR�SURJUHVLYR�GH�OD�VHJXULGDG�VRFLDO�SDUD�DVHJXUDU�HO�
DFFHVR�XQLYHUVDO�D�XQD�DGHFXDGD�SURWHFFLµQ�HQ�OD�HQIHUPHGDG��GLVFDSDFLGDG��
GHVRFXSDFLµQ�\�OD�YHMH]ق�

8Q�OHQJXDMH�VLPLODU�DSDUHFH�HQ�RWURV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV��
(V�HO�FDVR��SRU�HMHPSOR��GHO�GHUHFKR�D�OD�VDOXG��(O�DUW¯FXOR����FRQVDJUD�TXH�
WRGD�SHUVRQD�WLHQH�GHUHFKR�D�OD�VDOXGظ�HO�FXDO��GLFKR�VHD�GH�SDVR��FRQVWLWX\H��
MXQWR�D�OD�HGXFDFLµQ�\�OD�VHJXULGDG�VRFLDO��HO�Q¼FOHR�GXUR�GH�ORV�GHUHFKRV�
HFRQµPLFRV�\�VRFLDOHVط��SHUR�DO�GHQLU�HO�SDSHO�GHO�(VWDGR�HVWDEOHFH�TXH�
���SRU�OD�SURWHFFLµQ�GH�OD�VDOXG�GH�WRGDV�ODV�SHUVRQDVقHO�(VWDGR�GHEH�YHODUف
DV¯�FRPRف�SURFXUDU�ORV�PHGLRV�SDUD�OD�SUHYHQFLµQ�\�WUDWDPLHQWR�GH�WRGDV�
ODV�HQIHUPHGDGHVق��DXQTXH�HV�P£V�FDWHJµULFD�DO�VH³DODU�TXH�HVWD�IXQFLµQ�
GHEH�UHDOL]DUODف�DVHJXUDQGR�HO�DFFHVR�D�PHGLFDPHQWRV�GH�FDOLGDG�\�GDQGR�
DVLVWHQFLD�P«GLFD�\�KRVSLWDODULD�JUDWXLWD�D�TXLHQHV�OR�UHTXLHUDQق�

/D�PLVPD�DVHRORJ¯D� DSDUHFH�HQ� OD� VHFFLµQ� UHODWLYD� D� ORV�GHUHFKRV�
FXOWXUDOHV� \� GHSRUWLYRV��3RU� HMHPSOR�� HO� DUW¯FXOR� ��ܓ� HVWDEOHFH� TXH� HO�
(VWDGRف�HVWDEOHFHU£�SRO¯WLFDV�TXH�SURPXHYDQ�\�HVWLPXOHQً�ODV�GLYHUVDV�
PDQLIHVWDFLRQHV�\�H[SUHVLRQHV�FLHQW¯FDV��DUW¯VWLFDV�\�SRSXODUHV�GH�OD�FXOWXUD�
GRPLQLFDQD�H�LQFHQWLYDU£�\�DSR\DU£�ORV�HVIXHU]RV�GH�SHUVRQDV��LQVWLWXFLRQHV�
\�FRPXQLGDGHV�TXH�GHVDUUROOHQ�R�QDQFLHQ�SODQHV�\�DFWLYLGDGHV�FXOWXUDOHVق��
/R�PLVPR�HQ�UHODFLµQ�FRQ�HO�GHUHFKR�DO�GHSRUWH�TXH�FRQVDJUD�HO�DUW¯FXOR�
���FXDQGR�HVWDEOHFH�TXHف�FRUUHVSRQGH�DO�(VWDGR��HQ�FRODERUDFLµQ�FRQ�ORV�
FHQWURV�GH�HQVH³DQ]D�\� ODV�RUJDQL]DFLRQHV�GHSRUWLYDV�� IRPHQWDU�� LQFHQ�
WLYDU�\�DSR\DU�OD�SU£FWLFD�\�GLIXVLµQ�GH�HVWDV�DFWLYLGDGHVق��SRU�OR�TXH�OD�
OH\ف�GLVSRQGU£�GH�UHFXUVRV��HVW¯PXORV�H�LQFHQWLYRV�SDUD�OD�SURPRFLµQ�GHO�
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GHSRUWH�SDUD�WRGRV�\�WRGDV��OD�DWHQFLµQ�LQWHJUDO�GH�ORV�GHSRUWLVWDV��HO�DSR\R�
DO�GHSRUWH�GH�DOWD�FRPSHWLFLµQ��D�ORV�SURJUDPDV�\�DFWLYLGDGHV�GHSRUWLYDV�
HQ�HO�SD¯V�\�HQ�HO�H[WHULRUق�

(Q�OR�TXH�FRQFLHUQH�D�OD�SURWHFFLµQ�GHO�PHGLR�DPELHQWH��OD�&RQVWLWX�
FLµQ�HVWDEOHFH�TXH�WRGD�SHUVRQDف�WLHQH�GHUHFKR��WDQWR�GH�PRGR�LQGLYLGXDO�
FRPR�FROHFWLYR��DO�XVR�\�JRFH�VRVWHQLEOH�GH�ORV�UHFXUVRV�QDWXUDOHV��D�KD�
ELWDU�HQ�XQ�DPELHQWH�VDQR��HFROµJLFDPHQWH�HTXLOLEUDGR�\�DGHFXDGR�SDUD�
HO�GHVDUUROOR�\�SUHVHUYDFLµQ�GH�ODV�GLVWLQWDV�IRUPDV�GH�YLGD��GHO�SDLVDMH�
\�GH�OD�QDWXUDOH]Dق��DUW¯FXOR��3��ܖ��HUR�DXQ�HQ�HVWH�£PELWR�HO�OHQJXDMH�
FRQVWLWXFLRQDO�HV�XQ�WDQWR�LPSUHFLVR�DO�HVWDEOHFHU�TXHف�FRQVWLWX\HQ�GHEH�
UHV�GHO�(VWDGR�SUHYHQLU�OD�FRQWDPLQDFLµQ��SURWHJHU�\�PDQWHQHU�HO�PHGLR�
DPELHQWH�HQ�SURYHFKR�GH�ODV�SUHVHQWHV�\�IXWXUDV�JHQHUDFLRQHVق�

/D�DVHRORJ¯D�GH�OD�&RQVWLWXFLµQ�HV�PX\�GLVWLQWD�FXDQGR�VH�UHHUH�D�
ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV��6H�WUDWD�GH�XQ�OHQJXDMH�LPSHUDWLYR��GLUHFWR�
H�LQHTX¯YRFR�WDQWR�HQ�OR�TXH�FRQFLHUQH�D�ORV�GHUHFKRV�UHFRQRFLGRV�D�IDYRU�
GH�ODV�SHUVRQDV�FRPR�D�OD�REOLJDFLµQ�GHO�(VWDGR�UHVSHFWR�GH�ORV�PLVPRV��
3RU�VXSXHVWR��OD�SOHQD�UHDOL]DFLµQ�GH�ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�UH�
TXLHUH�TXH�HO�(VWDGR�WHQJD�WDPEL«Q�TXH�GLVSRQHU�GH�UHFXUVRV�SDUD��SRU�
HMHPSOR��IRUWDOHFHU�HO�VLVWHPD�GH�MXVWLFLD�\�RWUDV�LQVWLWXFLRQHV�UHOHYDQWHV��
SHUR�OD�GLIHUHQFLD�UHVLGH�HQ�HO�KHFKR�GH�TXH�HO�DUWLFXODGR�GHGLFDGR�D�ORV�
GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�QR�WLHQH�HO�FDU£FWHUف�SURJUDP£WLFRق��SURPR�
YHU��LQFHQWLYDU��GLVSRQHU��FRPSURPHWHUVH�D��TXH�V¯�WLHQHQ�ORV�DUW¯FXORV�
GHGLFDGRV�D�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV��FXOWXUDOHV��GHSRUWLYRV�\�
GH�PHGLR�DPELHQWH�

8QD�GLIHUHQFLD�QRWDEOH�DSDUHFH�HQ�HO�GHUHFKR�D�OD�HGXFDFLµQ��&RPR�
SDUWH�HVHQFLDO�GHO�Q¼FOHR�GXUR��MXQWR�DO�GHUHFKR�D�OD�VDOXG�\�D�OD�VHJXULGDG�
VRFLDO��GH�ORV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV��HO�GHUHFKR�D�OD�HGXFDFLµQ�
HVW£�DUWLFXODGR�FRQ�XQ�OHQJXDMH�LPSHUDWLYR�\�HQ�WRUQR�D�REOLJDFLRQHV�ELHQ�
HVSHF¯FDV�D�FDUJR�GHO�(VWDGR��(Q�HIHFWR��HO�DUW¯FXORܒ����HVWDEOHFH�TXH�HO�
(VWDGRف�JDUDQWL]D�OD�HGXFDFLµQ�S¼EOLFD�JUDWXLWD�\�OD�GHFODUD�REOLJDWRULD�HQ�
HO�QLYHO�LQLFLDO��E£VLFR�\�PHGLRق��$VLPLVPR��HO�DUW¯FXORܒ�����FRQVDJUD�TXH�

�ً��OD�LQYHUVLµQ�GHO�(VWDGR�HQ�OD�HGXFDFLµQ��OD�FLHQFLD�\�
OD�WHFQRORJ¯D�GHEHU£�VHU�FUHFLHQWH�\�VRVWHQLGD��HQ�FRUUHV�
SRQGHQFLD�FRQ�ORV�QLYHOHV�GH�GHVHPSH³R�PDFURHFRQµPLFR�
GHO� SD¯V��/D� OH\� FRQVLJQDU£� ORV�PRQWRV�P¯QLPRV� \� ORV�
SRUFHQWDMHV�FRUUHVSRQGLHQWHV�D�GLFKD�LQYHUVLµQ��(Q�QLQJ¼Q�
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FDVR�VH�SRGU£�KDFHU�WUDQVIHUHQFLD�GH�IRQGRV�FRQVLJQDGRV�
D�QDQFLDU�HO�GHVDUUROOR�GH�HVWDV�£UHDV�

6H�QRWD��SXHV��XQD�IRUPXODFLµQ�PXFKR�P£V�IXHUWH�HQ�OR�TXH�FRQFLHUQH�
DO�GHUHFKR�GH�HGXFDFLµQ��FRQ�PDQGDWRV�ELHQ�SUHFLVRV�D�FDUJR�GHO�(VWDGR��
OR�FXDO�QR�RFXUUH�FRQ�RWURV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV�

/D�QRFLµQ�GH�SURJUHVLYLGDG�TXH�SODVPD�OD�&RQVWLWXFLµQ�HQ�VX�DUW¯FXOR�
��DO�PRPHQWR�GH�GHQLU�OD�IXQFLµQ�HVHQFLDO�GHO�(VWDGR�FRPR�SURWHFWRU�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV��\�HQ�SDUWLFXODU�VX�SDSHO�GH�FRQWULEXLU�Dف�OD�
REWHQFLµQ�GH�ORV�PHGLRVق�TXH�OH�SHUPLWDQ�D�ODV�SHUVRQDV�SHUIHFFLRQDUVH�
���QRFLµQ�TXHقGHQWUR�GH�XQ�PDUFR�GH�OLEHUWDG�LQGLYLGXDO�\�GH�MXVWLFLD�VRFLDOف
DSDUHFH�LPSO¯FLWD�SHUR�LQHTX¯YRFD�FXDQGR�HO�WH[WR�FRQVWLWXFLRQDO�WUDWD�ORV�
GHUHFKRV�HFRQµPLFRV��VRFLDOHV��FXOWXUDOHV��GHSRUWLYRV�\�GH�PHGLR�DPELHQ�
WH��SURYLHQH�GHO�OHQJXDMH�XVDGR�SRU�LQVWUXPHQWRV�LQWHUQDFLRQDOHV�FODYHV�
VREUH�GHUHFKRV�KXPDQRV��(Q�HIHFWR��HO�3DFWR�,QWHUQDFLRQDO�GH�'HUHFKRV�
(FRQµPLFRV��6RFLDOHV�\�&XOWXUDOHV�HVWDEOHFH�HQ�VX�DUW¯FXOR���TXH�FDGD�XQR�
GH�ORV�(VWDGRV�3DUWHV�HQ�GLFKR�SDFWR�

�ً�� VH� FRPSURPHWH� D� DGRSWDU�PHGLGDV�� WDQWR� SRU� VH�
SDUDGR� FRPR�PHGLDQWH� OD� DVLVWHQFLD� \� OD� FRRSHUDFLµQ�
LQWHUQDFLRQDOHV�� HVSHFLDOPHQWH� HFRQµPLFDV� \� W«FQLFDV��
KDVWD�HO�P£[LPR�GH�ORV�UHFXUVRV�GH�TXH�GLVSRQJD��SDUD�
ORJUDU�SURJUHVLYDPHQWH��SRU�WRGRV�ORV�PHGLRV�DSURSLDGRV��

)ODYLR�'DU¯R�(VSLQDO�� HO�'U��0LOWRQ�5D\�*XHYDUD� \� HO�/LF��&DUORV�5DPµQ�6DOFHGR�
&DPDFKR�
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LQFOXVLYH�HQ�SDUWLFXODU�OD�DGRSFLµQ�GH�PHGLGDV�OHJLVODWLYDV��
OD�SOHQD�HIHFWLYLGDG�GH�ORV�GHUHFKRV�DTX¯�UHFRQRFLGRV����

8Q� OHQJXDMH� VLPLODU� XWLOL]D� HO� 3URWRFROR� DGLFLRQDO� D� OD� FRQYHQFLµQ�
DPHULFDQD�VREUH�GHUHFKRV�KXPDQRV�HQ�PDWHULD�GH�GHUHFKRV�HFRQµPLFRV��
VRFLDOHV�\�FXOWXUDOHV3ف�URWRFROR�GH�6DQ�6DOYDGRUق��DGRSWDGR�HO����GH�QR�
YLHPEUH�GH�������FX\R�DUW¯FXOR���GLFH��

/RV�(VWDGRV�SDUWHV�HQ�HO�SUHVHQWH�3URWRFROR�$GLFLRQDO�
D� OD�&RQYHQFLµQ�$PHULFDQD� VREUH�'HUHFKRV�+XPDQRV�
VH�FRPSURPHWHQ�D�DGRSWDU�ODV�PHGLGDV�QHFHVDULDV�WDQWR�
GH�RUGHQ� LQWHUQR�FRPR�PHGLDQWH� OD� FRRSHUDFLµQ�HQWUH�
ORV�(VWDGRV��HVSHFLDOPHQWH�HFRQµPLFD�\�W«FQLFD��KDVWD�HO�
P£[LPR�GH�ORV�UHFXUVRV�GLVSRQLEOHV�\�WRPDQGR�HQ�FXHQWD�
VX�JUDGR�GH�GHVDUUROOR��D�Q�GH�ORJUDU�SURJUHVLYDPHQWH��\�
GH�FRQIRUPLGDG�FRQ�OD�OHJLVODFLµQ�LQWHUQD��OD�SOHQD�HIHF�
WLYLGDG�GH�ORV�GHUHFKRV�TXH�VH�UHFRQRFHQ�HQ�HO�SUHVHQWH�
SURWRFROR����

'HVGH�HVWD�SHUVSHFWLYD��VH�SXHGH�DUJXPHQWDU�TXH�VL�ELHQ�OD�&RQVWLWX�
FLµQ�GH������QR�HVWDEOHFLµ�XQD�GLIHUHQFLD�HQWUHف�GHUHFKRV�IXQGDPHQWDOHVق�\�
����FRPR�V¯�KL]R��SRU�HMHPSOR��OD�&RQVWLWXFLµQ�HVSD³RODقSULQFLSLRV�UHFWRUHVف
WDQWR�OD�OµJLFD�FRPR�OD�DVHRORJ¯D�GH�OD�&RQVWLWXFLµQ��DV¯�FRPR�HO�FRQWH[WR�
QRUPDWLYR�LQWHUQDFLRQDO�HQ�HVWD�PDWHULD��FRQGXFHQ�D�XQD�LQWHUSUHWDFLµQ�GH�
TXH�OD�&RQVWLWXFLµQ�SUHVXSRQH�TXH�KD\�GHUHFKRV�GH�DSOLFDFLµQ�LQPHGLDWD�
\�RWURV�GH�DSOLFDFLµQ�SURJUHVLYD����/RV�SULPHURV�UHSUHVHQWDQ�XQ�FRƎXQWR�
GH�OLEHUWDGHV�\�SUHUURJDWLYDV�GH�ODV�SHUVRQDV�HQWH�D�ODV�FXDOHV�HO�(VWDGR�
GHEH�DEVWHQHUVH�R�GLVSRQHU�GH�ORV�PHGLRV�SDUD�OD�FRUUHFFLµQ�LQPHGLDWD�
GH�FXDOTXLHU�YLRODFLµQ��PLHQWUDV�TXH�ORV�VHJXQGRV�UHSUHVHQWDQ�GHUHFKRV�
D�XQD�SUHVWDFLµQ�HQWH�DO�(VWDGR��HV�GHFLU��D�XQD�DFFLµQ�SRVLWLYD�GH�SDUWH�
GHO�(VWDGR�SDUD�OD�FRQVHFXFLµQ�GH�GHWHUPLQDGRV�QHV�

�ܝ &��3DFWR�,QWHUQDFLRQDO�GH�'HUHFKRV�(FRQµPLFRV��6RFLDOHV�\�&XOWXUDOHV�GHO����GH�GLFLHPEUH�
GH�����5HS¼EOLFD�'RPLQLFDQD�GHSRVLWµ�HO�LQVWUXPHQWR�GH�UDWLFDFLµQ�GH�GLFKR�SDFWR�HOܕ�
��GH�HQHUR�GH���ܗ�

�ܞ 5HS¼EOLFD�'RPLQLFDQD�UPµ�HO3ف�URWRFROR�GH�6DQ�6DOYDGRUق�HQ�OD�IHFKD�TXH�HO�PLVPR�IXH�
DGRSWDGR�\�DELHUWR�D�OD�UPD��SHUR�QR�OR�KD�UDWLFDGR�WRGDY¯D��

�ܟ 6REUH�HVWD�GLVWLQFLµQ��&��&DQFDGR�7ULQGDGHف��/D�LQGLYLVLELOLGDGًق��S���ܕ
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(VWD�O¯QHD�DUJXPHQWDWLYD�QR�OOHYD�D�XQD�VHSDUDFLµQ�DEVROXWD�HQWUH��SRU�
XQ�ODGR��ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�\��SRU�HO�RWUR��ORV�GHP£V�GHUHFKRV�
GH�FDU£FWHU�HFRQµPLFR��VRFLDO��FXOWXUDO��GHSRUWLYR�R�GH�PHGLR�DPELHQWH��
$OJXQRV�SULQFLSLRV�E£VLFRV�TXH�OH�GDQ�VXVWHQWR�D�ORV�GHUHFKRV�FLYLOHV�\�
SRO¯WLFRV�WLHQHQ�XQD�JUDQ�UHOHYDQFLD�HQ�OD�LPSOHPHQWDFLµQ�GH�ORV�GHP£V�
GHUHFKRV��3RU�HMHPSOR��VL�ELHQ�HV�FLHUWR�TXH�DO�(VWDGR�QR�VH� OH�SXHGH�
RUGHQDU�SRU�Y¯D�GH�VHQWHQFLD�MXGLFLDO�TXH�GLVSRQJD�GH�WRGRV�ORV�UHFXUVRV�
TXH� IXHVHQ�QHFHVDULRV�SDUD�REWHQHU� HQ�XQ�GHWHUPLQDGR�HMHUFLFLR�VFDO�
OD�UHDOL]DFLµQ�SOHQD�\�XQLYHUVDO�GHO�GHUHFKR�D�OD�VDOXG�HQ�YLVWD�GH�TXH�HO�
(VWDGR�RSHUD�HQ�HO�PDUFR�GH�UHVWULFFLRQHV�SUHVXSXHVWDULDV��V¯�VH�OH�SXHGH�
RUGHQDU�TXH�UHVSHWH�HO�SULQFLSLR�GH�QR�GLVFULPLQDFLµQ�DO�PRPHQWR�GH�
RHFHU�XQ�GHWHUPLQDGR�VHUYLFLR�GH�VDOXG�D�OD�SREODFLµQ��7DPEL«Q�KD\�
TXH� UHFRQRFHU�� FRPR� VH� VH³DOµ� SUHYLDPHQWH�� TXH� HO� FXPSOLPLHQWR� GH�
ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV�YDQ�D�UHTXHULU�GH�DFFLRQHV�SRVLWLYDV�FRQ�
FDU£FWHU�GH�SURJUHVLYLGDG�SRU�SDUWH�GHO�(VWDGR��FRPR�VHU¯D�OD�SXHVWD�HQ�
IXQFLRQDPLHQWR�GH�XQD�GHIHQVRU¯D�S¼EOLFD�SDUD�JDUDQWL]DU�ORV�GHUHFKRV�GH�
ORV�MXVWLFLDEOHV�FRQ�HVFDVRV�UHFXUVRV��R�OD�H[LVWHQFLD�GH�XQ�VLVWHPD�MXGLFLDO�
IXHUWH�\�HFD]�

(VWH�HQIRTXH�SODQWHD��VLQ�HPEDUJR��XQD�FRQFHSFLµQ�UHVWULFWLYD�\�PR�
GHUDGD�HQ�FXDQWR�DO�SDSHO�TXH�WDQWR�HO�7ULEXQDO�&RQVWLWXFLRQDO�FRPR�ORV�
WULEXQDOHV�MXGLFLDOHV�SXHGDQ�MXJDU�DO�PRPHQWR�GH�GLFWDU�GHFLVLRQHV�TXH�
FRQOOHYHQ�µUGHQHV�DO�(VWDGR�SDUD�TXH�GLVSRQJD�GH�XQD�PDQHUD�X�RWUD�ORV�
UHFXUVRV�VFDOHV�HQ�IXQFLµQ�GH�ODV�SULRULGDGHV�TXH�SXHGDQ�GHQLU�HVWRV�
µUJDQRV�MXULVGLFFLRQDOHV��D�PHQRV�TXH�VH�WUDWH�GLVSRVLFLRQHV�FODUDPHQWH�
GHOLPLWDGDV� SRU� OD� SURSLD�&RQVWLWXFLµQ�� FRPR�RFXUUH� HQ� HO� £PELWR� GH�
HGXFDFLµQ�VHJ¼Q�VH�GLVFXWLµ�SUHYLDPHQWH��8Q�DFWLYLVPR�MXULVGLFFLRQDO�TXH�
FRPSRUWH�GLUHFWULFHV�DO�(VWDGR�HQ�PDWHULD�SUHVXSXHVWDULD�DIHFWDU¯D�OD�QD�
WXUDOH]D�GHO�VLVWHPD�GHPRFU£WLFR�\�FRORFDU¯D�D�ORV�MXHFHV�SRU�HQFLPD�GH�ORV�
µUJDQRV�GHOLEHUDQWHV�FRPSXHVWRV�SRU�ORV�UHSUHVHQWDQWHV�HOHFWRV�GHO�SXHEOR�

1R�TXLHUH�HVWR�GHFLU�TXH�HO�UHFRQRFLPLHQWR�FRQVWLWXFLRQDO�GH�ORV�GH�
UHFKRV�HFRQµPLFRV��VRFLDOHV��FXOWXUDOHV��GHSRUWLYRV�\�GH�PHGLR�DPELHQWH�
QR�FDUH]FD�GH�YDORU�SU£FWLFR��/D�YLVLµQ�TXH�SODVPD�OD�&RQVWLWXFLµQ�FUHD�
XQD�IXHUWH�SUHVXQFLµQ�GH�FRQVWLWXFLRQDOLGDG�D�IDYRU�GH�ODV�OHJLVODFLRQHV�\�
SRO¯WLFDV�S¼EOLFDV�TXH�WLHQGDQ�D�OD�FRQVHFXFLµQ�GH�HVWRV�GHUHFKRV��,JXDO�
PHQWH��HVWD�YLVLµQ�VLUYH�GHف�SULQFLSLR�UHFWRUق�Rف�PDUFR�SURJUDP£WLFRق�GHO�
(VWDGR�HQ�OR�TXH�UHVSHFWD�D�VX�GHQLFLµQ�GH�SULRULGDGHV�SDUD�HO�XVR�GH�
VXV�UHFXUVRV�
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(O�7ULEXQDO�&RQVWLWXFLRQDO�WLHQH�SRU�GHODQWH�XQD�WDUHD�LQWHUSUHWDWLYD�
GH�OD�PD\RU�LPSRUWDQFLD�HQ�HVWD�PDWHULD��6X�UHFL«Q�FUHDFLµQ�KD�LPSHGLGR�
WRGDY¯D�HO�GHVDUUROOR�GH�XQD�MXULVSUXGHQFLD�VLJQLFDWLYD�HQ�HVWD�PDWHULD�
GH�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV��FXOWXUDOHV��GHSRUWLYRV�\�GH�PHGLR�
DPELHQWH��SHUR�HV�GH�HVSHUDU�TXH�SDXODWLQDPHQWH�HVWH�WULEXQDO�WHQJD�TXH�
LU�GHQLHQGR�ORV�FULWHULRV�MXULVSUXGHQFLDOHV�GH�LQWHUSUHWDFLµQ�GH�ODV�QRU�
PDV�FRQVWLWXFLRQDOHV�HQ�PDWHULD�GH�SURWHFFLµQ�GH�ORV�GLIHUHQWHV�WLSRV�GH�
GHUHFKRV��/D�MXULVSUXGHQFLD�FRPSDUDGD��LQFOX\HQGR�OD�GH�OD�&RUWH�,QWH�
UDPHULFDQD�GH�'HUHFKRV�+XPDQRV��GHEHU£�VHU�XQ�UHIHUHQWH�LPSRUWDQWH�
SDUD�HVWD�WDUHD�

V.  Conclusión

/D�&RQVWLWXFLµQ�GH������DUWLFXOD�XQD�FRQFHSFLµQ�DPSOLD�H�LQWHJUDO�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�EDVDGD�HQ�OD�FHQWUDOLGDG�GH�OD�GLJQLGDG�KXPDQD�
FRPR�FRQGLFLµQف�VDJUDGD��LQQDWD�H�LQYLRODEOHق��DUW¯FXOR������HQ�OD�FO£XVXOD�
GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��DUW¯FXOR�����DV¯�FRPR�HQ�OD�
QRFLµQ�GH�TXH�OD�IXQFLµQ�HVHQFLDO�GHO�(VWDGR�HVف�OD�SURWHFFLµQ�HIHFWLYD�GH�
ORV�GHUHFKRV�GH�ODV�SHUVRQDVق��DUW¯FXOR�����$�GLIHUHQFLD�GH�OD�&RQVWLWXFLµQ�
GH�������UHIRUPDGD�HQ������\�������OD�&RQVWLWXFLµQ�GH������LQFRUSRUD�
HQ�XQ�FXHUSR�LQWHJUDGR�ODV�GLIHUHQWHVف�JHQHUDFLRQHVق�GH�GHUHFKRV��FLYLOHV�
\�SRO¯WLFRV��HFRQµPLFRV�\�VRFLDOHV��FXOWXUDOHV�\�GHSRUWLYRV��FROHFWLYRV�\�
GH�PHGLR�DPELHQWH���DV¯�FRPR�XQ�FRƎXQWR�GH�JDUDQW¯DV�MXULVGLFFLRQDOHV�
SDUD� OD� SURWHFFLµQ� GH� GLFKRV� GHUHFKRV��/D�&RQVWLWXFLµQ� FUHD� WDPEL«Q�
HO�7ULEXQDO�&RQVWLWXFLRQDO�FRQ�HO�Q�GHف�JDUDQWL]DU�OD�VXSUHPDF¯D�GH�OD�
&RQVWLWXFLµQ��OD�GHIHQVD�GHO�RUGHQ�FRQVWLWXFLRQDO�\�OD�SURWHFFLµQ�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHVق��FX\DV�GHFLVLRQHVف�VRQ�GHQLWLYDV�H�LUUHYRFDEOHV�
\�FRQVWLWX\HQ�SUHFHGHQWHV�YLQFXODQWHV�SDUD�ORV�SRGHUHV�S¼EOLFRV�\�WRGRV�
ORV�µUJDQRV�GHO�(VWDGRق��DUW¯FXOR������

(Q�EDVH�D�HVWRV�SLODUHV��OD�&RQVWLWXFLµQ�OH�RWRUJD�VXSUHPDF¯D��LQWH�
JULGDG�H� LQWHUGHSHQGHQFLD�D� ORV�GHUHFKRV�IXQGDPHQWDOHV��6LQ�HPEDUJR��
DXQTXH�QR�HVWDEOHFH�GLVWLQFLµQ�HQWUH�ORV�GHUHFKRV�IXQGDPHQWDOHV��D�GL�
IHUHQFLD��SRU�HMHPSOR��GH�OD�&RQVWLWXFLµQ�HVSD³ROD�TXH�GLVWLQJXH�HQWUH�
GHUHFKRV�IXQGDPHQWDOHV��GHUHFKRV�\�OLEHUWDGHV�LQGLYLGXDOHV��\ف�SULQFLSLRV�
UHFWRUHVق�GH�OD�SRO¯WLFD�HFRQµPLFD�\�VRFLDO��GH�OD�OµJLFD�\�OD�DVHRORJ¯D�GH�
OD�&RQVWLWXFLµQ�GRPLQLFDQD�VH�GHVSUHQGH�XQD�GLVWLQFLµQ�HQ�W«UPLQRV�GH�
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TXH�SDUD�XQD�EXHQD�SDUWH�GH�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV��FXOWXUDOHV��
GHSRUWLYRV�\�GHO�PHGLR�DPELHQWH�OD�&RQVWLWXFLµQ�SODQWHD�XQD�SURJUHVLYL�
GDG�HQ�FXDQWR�D�OD�REOLJDFLµQ�GHO�(VWDGR�GH�FXPSOLU�FRQ�OD�SUHVWDFLµQ�GH�
GLFKRV�GHUHFKRV��DUW¯FXOR�����(VWD�QRFLµQ�GH�SURJUHVLYLGDG�HV�FRKHUHQWH�
FRQ�OD�WHUPLQRORJ¯D�XVDGD�SRU�LQVWUXPHQWRV�LQWHUQDFLRQDOHV�GH�GHUHFKRV�
KXPDQRV�� WDOHV�FRPR�HO�3DFWR�,QWHUQDFLRQDO�GH�'HUHFKRV�(FRQµPLFRV��
6RFLDOHV�\�&XOWXUDOHV�\�HO�3URWRFROR�$GLFLRQDO�D�OD�&RQYHQFLµQ�$PHULFDQD�
VREUH�'HUHFKRV�+XPDQRV�HQ�PDWHULD�GH�'HUHFKRV�(FRQµPLFRV��6RFLDOHV�
\�&XOWXUDOHV3ف�URWRFROR�GH�6DQ�6DOYDGRUق�

(VWD�GLVWLQFLµQ�SODQWHD�UHWRV�HQ�FXDQWR�DO�JUDGR�GH�SURWHFFLµQ��H[L�
JLELOLGDG�\�MXVWLFLDELOLGDG��GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��SXHV�VL�ELHQ�
DOJXQRV�VRQ�GHف�DSOLFDFLµQ�LQPHGLDWDق��SULQFLSDOPHQWH��DXQTXH�QR�H[�
FOXVLYDPHQWH�ORV�GHUHFKRV�FLYLOHV�\�SRO¯WLFRV���RWURV�VRQ�GHف�DSOLFDFLµQ�
SURJUHVLYDق� �SULQFLSDOPHQWH�� DXQTXH� QR� H[FOXVLYDPHQWH�� ORV� GHUHFKRV�
HFRQµPLFRV��VRFLDOHV��FXOWXUDOHV��GHSRUWLYRV�\�GH�PHGLR�DPELHQWH���(Q�HO�
HQVD\R�VH�DUJXPHQWD�D�IDYRU�GH�XQD�FRQFHSFLµQ�UHVWULFWLYD�\�PRGHUDGD�HQ�
FXDQWR�DO�SDSHO�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORV�WULEXQDOHV�GH�MXVWLFLD�HQ�
JHQHUDO�HQ�FXDQWR�D�GLFWDU�GLUHFWULFHV�DO�(VWDGR�HQ�PDQHMR�SUHVXSXHVWDULR�
SDUD�HO�FXPSOLPLHQWR�GH�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV��FXOWXUDOHV��
GHSRUWLYRV�\�GH�PHGLR�DPELHQWH�� DXQTXH�UHFRQRFH�TXH� OD�DUWLFXODFLµQ�
GH�HVWH�FRƎXQWR�GH�GHUHFKRV�HQ� OD�&RQVWLWXFLµQ� OH�RWRUJD�XQD� IXHUWH�
SUHVXQFLµQ�GH�FRQVWLWXFLRQDOLGDG�D�ODV�OHJLVODFLRQHV�\�SRO¯WLFDV�S¼EOLFDV�
WHQGHQWHV�D�OD�FRQVHFXFLµQ�GH�GLFKRV�GHUHFKRV��6H�DUJXPHQWD�WDPEL«Q��
VLQ� HPEDUJR�� TXH� SULQFLSLRV� FODYHV� UHODWLYRV� D� ORV� GHUHFKRV� FLYLOHV� \�
SRO¯WLFRV��FRPR�HO�GH�LJXDOGDG�\�QR�GLVFULPLQDFLµQ�SRU�HMHPSOR��GHEHQ�
QRUPDU�HO�GLVH³R�\�OD�LPSOHPHQWDFLµQ�GH�ODV�SRO¯WLFDV�S¼EOLFDV�WHQGHQWHV�
D�OD�PDWHULDOL]DFLµQ�GH�ORV�QHV�TXH�FRQVDJUD�OD�&RQVWLWXFLµQ�HQ�PDWHULD�
HFRQµPLFD��VRFLDO��FXOWXUDO��GHSRUWLYD�\�GH�PHGLR�DPELHQWH��&RUUHVSRQ�
GHU£�DO�7ULEXQDO�&RQVWLWXFLRQDO�GHQLU�ORV�FULWHULRV�MXULVSUXGHQFLDOHV�HQ�
HVWD�PDWHULD��OR�FXDO�QR�KD�SRGLGR�KDFHU�WRGDY¯D�GDGR�HO�SRFR�WLHPSR�GH�
VX�HQWUDGD�HQ�YLJHQFLD�

%LEOLRJUDή®D�

&DQFDGR�7ULQGDGH��$QWRQLR�$��(O�GHUHFKR�LQWHUQDFLRQDO�GH�ORV�GHUHFKRV�KXPD�
QRV�HQ�HO�VLJOR�;;,��6DQWLDJR��&KLOH��(GLWRULDO�-XU¯GLFD�GH�&KLOHܐ�����
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&DUSL]R�� -RUJH�� �RV/ف GHUHFKRV� KXPDQRV�� QDWXUDOH]D�� GHQRPLQDFLµQ� \�
FDUDFWHU¯VWLFDV��5قHYLVWD�0H[LFDQD�GH�'HUHFKR�&RQVWLWXFLRQDO��1R������
MXOLR�GLFLHPEUHܚ���

'H�&DER��$QWRQLR�\�*HUDUGR�3LVDUHOOR��HGLWRUHV���/RV�IXQGDPHQWRV�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��0DGULG��7URWWDܖ�����

'HFODUDFLµQ�8QLYHUVDO�GH�ORV�'HUHFKRV�+XPDQRV��DGRSWDGD�\�SURFODPDGD�
SRU�OD�$VDPEOHD�*HQHUDO�GH�OD�2UJDQL]DFLµQ�GH�ODV�1DFLRQHV�8QLGDV�
�218��HQ�VX�5HVROXFLµQ�����$��,,,��GH����GH�GLFLHPEUH�GH���ܗ�

+XHUWD��&DUOD6ف��REUH�OD�GLVWLQFLµQ�HQWUH�GHUHFKRV�IXQGDPHQWDOHV�\�GHUH�
FKRV�KXPDQRVق��HQ�%LEOLRWHFD�-XU¯GLFD�9LUWXDO�GHO�,QVWLWXWR�GH�,QYHVWL�
JDFLRQHV�-XU¯GLFDV�GH�OD�81$0��VLQ�IHFKD�

-RUJH�3UDWV��(GXDUGR��'HUHFKR�FRQVWLWXFLRQDO��WRPRV�,�\�,,��6DQWR�'RPLQJR��
,XV�1RYXPܙ����

/RFNH�� -RKQ��6HJXQGR� WUDWDGR� VREUH� HO� JRELHUQR� FLYLO��0DGULG��$OLDQ]D�
(GLWRULDO�������

'HUHFKR�HVSD³RO�SDUD�MXULVWDV�H[WUDƎHURV��&XUVR�$FDG«PLFR�����������
�VLQ�DXWRUHV�LGHQWLFDGRV���/D�&RQVWLWXFLµQ�HVSD³ROD�\�HO�RUGHQDPLHQWR�
MXU¯GLFR��PLPHR�ܙ����

3DFWR�,QWHUQDFLRQDO�GH�'HUHFKRV�&LYLOHV�\�3RO¯WLFRV�
3DFWR�,QWHUQDFLRQDO�GH�'HUHFKRV�(FRQµPLFRV��6RFLDOHV�\�&XOWXUDOHV�
6WRQH��*HRUH\�5���5LFKDUG�$��(SVWHLQ�\�&DVV�6XQVWHLQ��HGLWRUV���7KH�

%LOO�RI�5LJKWV�LQ�WKH�0RGHUQ�6WDWH��&KLFDJR��7KH�8QLYHUVLW\�RI�&KLFDJR�
3UHVV�����ܑ

99�$$��&RQVWLWXFLµQ�FRPHQWDGD��)XQGDFLµQ�,QVWLWXFLRQDOLGDG�\�-XVWLFLD��
,QF���6DQWR�'RPLQJRܙ����



El Tribunal Constitucional 
de chile a lo largo de sus 

40 años de vida

Mag. Marisol Peña Torres,
presidenta del Tribunal Constitucional de Chile



Ministra Marisol Peña Torres

3URIHVRUD�WLWXODU�GH�'HUHFKR�&RQVWLWXFLRQDO�\�GH�'HUHFKR�,QWHUQDFLRQDO�
3¼EOLFR�HQ�OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�GH�&KLOH�\�0LQLVWUD�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�GH�&KLOH�

5HDOL]µ� VXV� HVWXGLRV� GH�'HUHFKR� HQ� OD�8QLYHUVLGDG�5DIDHO�/DQG¯YDU� GH�
*XDWHPDOD��&��$��\�HQ�OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�GH�&KLOH��GRQGH�REWX�
YR�OD�OLFHQFLDWXUD�HQ�������3RVWHULRUPHQWH��HO�W¯WXOR�GH�DERJDGR�FRQIHULGR�SRU�
OD�([FPD��&RUWH�6XSUHPD���������5HFLELµ�HO�JUDGR�GH�0DJLVWHU�HQ�(VWXGLRV�
,QWHUQDFLRQDOHV�GH�OD�8QLYHUVLGDG�GH�&KLOH��������

$\XGDQWH� GHO� ,QVWLWXWR� GH�&LHQFLD� 3RO¯WLFD� GH� OD� 3RQWLFLD�8QLYHUVLGDG�
&DWµOLFD�GH�&KLOH�HQWUH�ORV�D³RV������\�������3URIHVRUD�GH�'HUHFKR�3RO¯WLFR�
\�&RQVWLWXFLRQDO�GHVGH�HO�D³R������HQ�OD�)DFXOWDG�GH�'HUHFKR�GH�OD�3RQWLFLD�
8QLYHUVLGDG�&DWµOLFD�GH�&KLOH��+D�LPSDUWLGR�FODVHV�GH�OD�PLVPD�DVLJQDWXUD�HQ�
ODV�XQLYHUVLGDGHV�GH�&KLOH��GH�6DQWLDJR�GH�&KLOH��0DU¯WLPD�GH�&KLOH�\�GH�/DV�
$P«ULFDV�FRPR�WDPEL«Q�HQ�OD�$FDGHPLD�1DFLRQDO�GH�(VWXGLRV�3RO¯WLFRV�\�(V�
WUDW«JLFRV�\�HQ�OD�$FDGHPLD�GH�*XHUUD�GHO�(M«UFLWR��(Q�HO�H[WUDƎHUR��KD�GLFWDGR�
FRQIHUHQFLDV�\�FODVHV�HQ�XQLYHUVLGDGHV�GH�(VWDGRV�8QLGRV��%UDVLO��$UJHQWLQD�\�
*XDWHPDOD�

(Q�HQHUR�GH������IXH�GHVLJQDGD�DERJDGD�LQWHJUDQWH�GHO�7ULEXQDO�&RQVWLWX�
FLRQDO�\�HQ�PD\R�GHO�PLVPR�D³R��PLQLVWUD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�SRU�OD�
([FPD��&RUWH�6XSUHPD�

(O���GH�PD\R�GH������FHVµ�HQ�VX�FDUJR�GH�PLQLVWUD�GHO�7ULEXQDO�&RQVWLWX�
FLRQDO��SHUR�HO���GH�MXQLR�GHO�PLVPR�D³R�IXH�QRPEUDGD�SRU�OD�&RUWH�6XSUHPD�
QXHYDPHQWH�FRPR�LQWHJUDQWH�GH�HVWD�PDJLVWUDWXUD�SRU�XQ�SHU¯RGR�GH�QXHYH�D³RV��
6X�SHU¯RGR�FHVD�HO����GH�MXQLR�GHܡ���
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I. Introducción

(V�XQ�KRQRU�SDUD�TXLHQ�VH�GLULJH�D�HVWH�VHOHFWR�DXGLWRULR�UHSUHVHQWDU�
DO�7ULEXQDO�&RQVWLWXFLRQDO�GH�&KLOH�HQ�HVWH�&RQJUHVR�,QWHUQDFLRQDO�
VREUH�'HUHFKR�\�-XVWLFLD�&RQVWLWXFLRQDO7ف��ULEXQDO�&RQVWLWXFLRQDO�

HQ�OD�GHPRFUDFLD�FRQWHPSRU£QHDق��FRQ�RFDVLµQ�GHO�SULPHU�DQLYHUVDULR�GH�
IXQFLRQDPLHQWR�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH�5HS¼EOLFD�'RPLQLFDQD��
6R\�SRUWDGRUD�GH�XQ�DIHFWXRVR�VDOXGR�GH�QXHVWUD�PDJLVWUDWXUD�XQLGR�DO�
GHVHR�GH�TXH�HO�«[LWR�DSUHFLDGR�HQ�HVWH�SULPHU�D³R�GH�YLGD�GH�YXHVWUR�
7ULEXQDO�VH�SUR\HFWH�FRQ�YLJRURVD�HQHUJ¯D�KDFLD�HO�IXWXUR�

(Q�HVWD�VROHPQH�RFDVLµQ��QRV�SURSRQHPRV�HIHFWXDU�XQD�UHVH³D�GHO�
7ULEXQDO�&RQVWLWXFLRQDO�GH�&KLOH��D�OR�ODUJR�GH�VXV����D³RV�GH�YLGD��GH�
VXV�H[SHULHQFLDV�\��VREUH�WRGR��GH�ORV�DSRUWHV�TXH��HQ�QXHVWUR�FRQFHSWR��
KD�HIHFWXDGR�DO�GHVDUUROOR�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�FX\R�SLODU��DO�GHFLU�
GH�&DSSHOOHWWL��HV�TXHف�H[LVWH�XQD�mOH\�VXSHULRU}�GHURJDEOH�WDQ�VROR�SRU�
SURFHGLPLHQWRV�HVSHFLDOHV�\�FRPSOHMRV��TXH�YLQFXOD�LQFOXVR�DO�OHJLVODGRU��
FDUHFLHQGR��SRU�WDQWR��GH�YDORU�\�QR�SXGLHQGR�VHU�DSOLFDGD�XQD�OH\�RUGLQDULD�
TXH�FRQWUDGLJD�D�GLFKD�OH\�VXSHULRUق���

3DUD�HIHFWXDU�HVD�UHVH³D�DVXPLPRV�TXH�OD�&RQVWLWXFLµQ�HV��DQWH�WRGR��
HO�UHHMR�GH�OD�FXOWXUD�GH�FDGD�SXHEOR��&RPR�KD�VH³DODGR�3HWHU�+¦EHUOH��

/D�&RQVWLWXFLµQ�QR�HV�VROR�XQ�WH[WR�MXU¯GLFR�R�XQ�FµGLJR�
QRUPDWLYR��VLQR�WDPEL«Q�OD�H[SUHVLµQ�GH�XQ�QLYHO�GH�GHVD�
UUROOR�FXOWXUDO��LQVWUXPHQWR�GH�OD�UHSUHVHQWDFLµQ�FXOWXUDO�
DXWµQRPD�GH�XQ�SXHEOR��UHHMR�GH�VX�KHUHQFLD�FXOWXUDO�
\�IXQGDPHQWR�GH�QXHYDV�HVSHUDQ]DV��/DV�FRQVWLWXFLRQHV�

��ܐ 0DXUR�&DSHOHWWL��2EUDV��/D�MXVWLFLD�FRQVWLWXFLRQDO��'LPHQVLRQHV�GH�OD�MXVWLFLD�HQ�HO�PXQGR�
FRQWHPSRU£QHR��0«[LFR��3RUU¼D��������Sܗ����
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YLYLHQWHV�VRQ�REUD�GH�WRGRV�ORV�LQW«USUHWHV�FRQVWLWXFLRQDOHV�
GH�OD�VRFLHGDG�DELHUWD��DXQ�P£V��VLJQLFDQ��GH�DFXHUGR�FRQ�
OD� IRUPD�\�FRQ�HO�FRQWHQLGR��H[SUHVLµQ�\�PHGLDFLµQ�GH�
FXOWXUD��PDUFRV�GH�UHIHUHQFLD�FXOWXUDO�SDUD�OD�UHSURGXF�
FLµQ��DV¯�FRPR�SDUD�OD�UHFHSFLµQ�\�SDUD�OD�DFXPXODFLµQ�GH�
LQIRUPDFLRQHV��H[SHULHQFLDV��YLYHQFLDV��LQFOXVR�VDELGXU¯DV�
WUDGLFLRQDOHV���

$V¯��OD�H[SHULHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�FKLOHQR��D�OR�ODUJR�GH�
VXV����D³RV�GH�YLGD��QR�HV�QHFHVDULDPHQWH�UHSOLFDEOH�HQ�RWUDV�ODWLWXGHV��
SXHV�KD�VLGR�HO�UHHMR�GH�ORV�SURFHVRV�KLVWµULFRV��GH�ODV�WUDGLFLRQHV�\�GH�ORV�
GHVD¯RV�SRU�OR�TXH�KD�DWUDYHVDGR�HO�SXHEOR�FKLOHQR��&RQ�WRGR��FRQDPRV�
HQ�TXH�DOJXQD�GH�ODV�OHFFLRQHV�DSUHQGLGDV�SRU�QRVRWURV�VLUYDQ�WDPEL«Q�GH�
HMHPSOR�HQ�HO�GHYHQLU�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR�

(Q�HVH�FRQWH[WR��HV�SUHFLVR�GLVWLQJXLU�ODV�WUHV�HWDSDV�HQ�HO�GHVDUUROOR�
GHO�7ULEXQDO�&RQVWLWXFLRQDO�FKLOHQR��FDGD�XQD�GH�ODV�FXDOHV�SUHVHQWD�VXV�
SURSLDV�SDUWLFXODULGDGHV��QR�VROR�GHVGH�HO�SXQWR�GH�YLVWD�GH�VX�FRPSRVL�
FLµQ�\�DWULEXFLRQHV��VLQR�TXH�HQ�UHODFLµQ�FRQ�ODV�O¯QHDV�MXULVSUXGHQFLDOHV�
LPSXOVDGDV�HQ�FDGD�XQD�GH�HOODV�

II.  La primera etapa del Tribunal Constitucional: 
  1971-1973

(O�7ULEXQDO�&RQVWLWXFLRQDO�GH�&KLOH�IXH�FUHDGR�SRU�PHGLR�GH�OD�UHIRUPD�
FRQVWLWXFLRQDO�GH����GH�HQHUR�GH�������PDWHULDOL]DGD�D�WUDY«V�GH�OD�/H\�
1R����������TXH�LQWURGXMR�DO�WH[WR�GH�OD�&DUWD�)XQGDPHQWDO�ORV�DUW¯FXORV�
���D������E��\����F���WRGRV�GHQWUR�GHO�FDS¯WXOR�9,�GH�OD�PLVPD��TXH�SDVµ�D�
OODPDUVH7ف�ULEXQDO�&RQVWLWXFLRQDO�\�7ULEXQDO�&DOLFDGRU�GH�(OHFFLRQHVق�

(O�REMHWLYR�TXH�VH�SHUVLJXLµ�FRQ�OD�FUHDFLµQ�GH�XQ�WULEXQDO�FRQFHQ�
WUDGR�TXH�VLJXLHUD�HO�PRGHOR�NHOVHQLDQR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�
GH�OD�OH\�IXH�HO�GH�FRQWDU�FRQ�XQ�µUJDQR�GHO�P£V�DOWR�QLYHO��TXH�D�PRGR�GH�
XQ�YHUGDGHUR�£UELWUR��VH�GHGLFDUD�D�UHVROYHU�ORV�FRQLFWRV�HQWUH�HO�3RGHU�

ܑ�� 3HWHU�+¦EHUOH��/D�&RQVWLWXFLµQ�FRPR�FXOWXUD��7UDGXFFLµQ�GH�$QD�0DU¯D�0RQWR\D��%RJRW£��
,QVWLWXWR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV�&DUORV�5HVWUHSR�3LHGUDKLWD��8QLYHUVLGDG�([WHUQDGR�
GH�&RORPELD�����ܑ�Sܐ����
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�ܒ (QULTXH�6LOYD�&LPPDف��(O�7ULEXQDO�&RQVWLWXFLRQDO�GH�&KLOH����������Q�&XDGHUQRV)��ق���
GHO�7ULEXQDO�&RQVWLWXFLRQDO�1r������l�(GLFLµQ��6DQWLDJR��������SSܐ������

(MHFXWLYR�\�HO�3RGHU�/HJLVODWLYR�TXH�VH�YHQ¯DQ�KDFLHQGR�HYLGHQWHV�GHVGH�
KDFH�P£V�GH�XQD�G«FDGD��&RPR�UHODWD�HO�SULPHU�SUHVLGHQWH�GHO�7ULEXQDO�
&RQVWLWXFLRQDO��(QULTXH�6LOYD�&LPPD�

�ً��QR�HUD�H[WUD³D�HQWRQFHV�OD�JHQHUDFLµQ�\�VXFHVLµQ�GH�
FRQLFWRV�FRQVWLWXFLRQDOHV��HVSHFLDOPHQWH�HQWUH�HO�(MHFX�
WLYR�\�HO�&RQJUHVR�1DFLRQDO��(OORV�VH�YHQ¯DQ�SURGXFLHQGR�
LQWHUPLWHQWHPHQWH�DQWHV�GH�������(VW£EDPRV�DFRVWXPEUD�
GRV�D�ODV�ODPHQWDFLRQHV�GH�ORV�VXFHVLYRV�MHIHV�GH�(VWDGR��
HVSHFLDOPHQWH�FRQ�RFDVLµQ�GH�OD�OHFWXUD�DQXDO�GHO�0HQVDMH�
GDQGR�FXHQWD�DO�&RQJUHVR�\�DO�SD¯V�GH�OD�PDUFKD�SRO¯WLFD�
\�DGPLQLVWUDWLYD�GH�OD�QDFLµQ��HQ�TXH�VH�TXHMDEDQ�GH�TXH�
HO�&RQJUHVR�QR�ORV�GHMDED�JREHUQDU�
�ً�
6H�SODQWHDED�D�PHQXGR�TXH�ODV�OH\HV�HUDQ�DSUREDGDV�VLQ�
QDQFLDPLHQWR�DGHFXDGR��FRPR�DVLPLVPR�TXH�HO�&RQJUHVR�
DYDVDOODED�IDFXOWDGHV�GHO�(MHFXWLYR�DO�LQYDGLU��SRU�HMHPSOR��
ODV�DWULEXFLRQHV�GHO�SUHVLGHQWH�GH�OD�5HS¼EOLFD�HQ�PDWHULD�
GH�LQLFLDWLYD�VREUH�JDVWRV�S¼EOLFRV��HQ�FLUFXQVWDQFLDV�TXH�
GHVGH�OD�UHIRUPD�FRQVWLWXFLRQDO�GH�������KDE¯D�TXHGDGR�
HQ�FODUR�TXH�OD�LQLFLDWLYD�OHJLVODWLYD�HQ�OD�HVSHFLH�OH�KDE¯D�
VLGR�SURKLELGD�DO�&RQJUHVR��UDGLF£QGRVH�HQ�HO�(MHFXWLYR�
� 0XFKRV�IXHURQ�ORV�SUR\HFWRV�GH�OH\�DSUREDGRV�SRU�HO�
&RQJUHVR�GH�LQLFLDWLYD�SDUODPHQWDULD��TXH�IXHURQ�YHWDGRV�
SRU�HO�SUHVLGHQWH�GH�OD�5HS¼EOLFD�LQYRFDQGR�VX�WUDQVJUHVLµQ�
DO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�SRO¯WLFD�\�TXH�GHELHURQ�
VHU�SURPXOJDGRV�VROR�HQ�YLUWXG�GH� OD� LQVLVWHQFLD�FRQ�HO�
TXµUXP�FRQVWLWXFLRQDO��D�SHVDU�GH�OD�FODUD�LQDFFLµQ�DO�
SUHFHSWR�FLWDGR�
� 'H�WRGR�OR�DQWHULRU�VH�GHGXFH�TXH�HO�VWDWXV�MXU¯GLFR�
FKLOHQR�SODQWHDED�OD�H[LVWHQFLD�GH�XQD�ODJXQD�FRQVWLWXFLR�
QDO�GH�WUDVFHQGHQFLD�SRU�IDOWD�GHO�µUJDQR�OODPDGR�D�UHVROYHU�
ODV� FXHVWLRQHV� GH� FRQVWLWXFLRQDOLGDG� TXH� VH� VXVFLWDEDQ�
SHULµGLFDPHQWH���
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/DV�FLWDV�UHFRUGDGDV�SHUPLWHQ�DUPDU�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
GH�&KLOH�QR�IXH�LQVWLWXLGR�WHQLHQGR�GLUHFWDPHQWH�FRPR�REMHWLYR�OD�GHIHQVD�
GHO�SULQFLSLR�GH�VXSUHPDF¯D�FRQVWLWXFLRQDO��WDQWR�HQ�OD�O¯QHD�NHOVHQLDQD�
FRPR�HQ�HO�SUHFHGHQWH�VHQWDGR�HQ�OD�VHQWHQFLD�SURQXQFLDGD�HQ�HO�MXLFLR�
0DUEXU\� Y��0DGLVRQ� ������� SRU� OD� 6XSUHPD�&RUWH� GH� -XVWLFLD� GH� ORV�
(VWDGRV�8QLGRV��/R�DQWHULRU��GHELGR�D�TXH��GHVGH�HO�D³R�������VH�KDE¯D�
LQWURGXFLGR�D�OD�&RQVWLWXFLµQ��OD�GHQRPLQDGDف�DFFLµQ�GH�LQDSOLFDELOLGDG�
SRU�LQFRQVWLWXFLRQDOLGDGق��TXH�WHQLHQGR�SUHFLVDPHQWH�FRPR�Q�OD�GHIHQVD�
GH�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��SHUVHJX¯D�TXH�QR�VH�DSOLFDUD��HQ�XQD�
GHWHUPLQDGD�JHVWLµQ�MXGLFLDO��XQ�SUHFHSWR�OHJDO�TXH�SXGLHUH�FRQWUDULDU�D�OD�
&RQVWLWXFLµQ��(UD��SRU�HQGH��XQ�PHFDQLVPR�GH�FRQWURO�FRQFUHWR�\�D�SRV�
WHULRUL�GH�OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\�FRQ�PLUDV�D�DVHJXUDU�VX�QHFHVDULR�
DMXVWH�D�OD�&DUWD�)XQGDPHQWDO�

3RU�RWUD�SDUWH��HVWH�SULPHU�WULEXQDO�FRQVWLWXFLRQDO�WDPSRFR�WXYR�SRU�
QDOLGDG�GLUHFWD�OD�GHIHQVD�R�DPSDUR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��SXHV�
OD�FRQYLFFLµQ�TXH�DEULJDED�HO�VLVWHPD�MXU¯GLFR�FKLOHQR��KDVWD�HVH�PRPHQWR��
HUD� TXH� ORV� MXHFHV� RUGLQDULRV� �\ظ WDPEL«Q� OD� MXULVGLFFLµQ� FRQWHQFLRVR�
DGPLQLVWUDWLYD�TXH�KDEU¯D�GH�FUHDUVHط�GHE¯DQ�DERFDUVH�D�HVD�WDUHD�HQ�FXP�
SOLPLHQWR�GH�ODV�IXQFLRQHV�FRQVHUYDGRUDV�TXH�OHV�KDE¯DQ�VLGR�FRQDGDV�

$V¯��HO�7ULEXQDO�&RQVWLWXFLRQDO�GH�&KLOH�VXUJH��FRPR�VH�KD�GLFKR��
FRQ�OD�PLVLµQ�IXQGDPHQWDO�GH�UHVROYHU�ORV�FRQLFWRV�HQWUH�ORV�GRV�P£V�
LPSRUWDQWHV�SRGHUHV�GHO�(VWDGR�YHULF£QGRVH�VX�VHVLµQ�FRQVWLWXWLYD�HO�G¯D�
���GH�VHSWLHPEUH�GHO�D³R�����6X�¼OWLPD�VHQWHQFLD�VH�GLFWµ�HO���GH�MXQLRܐ�
GH������\�HQWUµ�GHQLWLYDPHQWH�HQ�UHFHVR�HQ�HO�PHV�GH�QRYLHPEUH�GH�HVH�
PLVPR�D³R��GRV�PHVHV�GHVSX«V�GH�WHQHU�OXJDU�HO�SURQXQFLDPLHQWR�PLOLWDU�

3HVH�D�VX�FRUWR�SHU¯RGR�GH�H[LVWHQFLDط�HQ�HO�FXDO�DOFDQ]µ�D�GLFWDU����
VHQWHQFLDVط��HVWH�SULPHU�WULEXQDO�FRQVWLWXFLRQDO�VH�KL]R�FDUJR�GHO�REMHWLYR�
TXH�KDE¯D�SUHVLGLGR�VX�FUHDFLµQ�UHVROYLHQGR��WDQWR�HQ�VHQWHQFLDV�HVWLPD�
WRULDV�FRPR�GHVHVWLPDWRULDV��GLYHUVRV�FRQLFWRV�VXVFLWDGRV�HQWUH�HO�3RGHU�
(MHFXWLYR�\�HO�3RGHU�/HJLVODWLYR��3RU�HMHPSOR��FXDQGR�HQ�HO�IDOOR�UHFD¯GR�
HQ�HO�5RO�1r���QR�KL]R�OXJDU�DO�UHTXHULPLHQWR�IRUPXODGR�SRU�OD�&£PDUD�
GH�'LSXWDGRV�SDUD�GHFODUDU� OD� LQFRQVWLWXFLRQDOLGDG�GH� OD�SURPXOJDFLµQ�
GH�OD�/H\�GH�3UHVXSXHVWR�HIHFWXDGD�SRU�HO�SUHVLGHQWH�GH�OD�5HS¼EOLFD�R�
FXDQGR�HQ�HO�IDOOR�UHFD¯GR�HQ�HO�5RO�1r����VH�GHFODUµ�LQFRPSHWHQWH�SDUD�
SURQXQFLDUVH�VREUH�HO�FRQLFWR�VXVFLWDGR�HQWUH�HO�&RQJUHVR�1DFLRQDO�\�HO�
SUHVLGHQWH�GH�OD�5HS¼EOLFD�UHVSHFWR�GH�OD�WUDPLWDFLµQ�GH�OD�UHIRUPD�FRQV�
WLWXFLRQDO�TXH�LQVWLWX¯D�ODV�WUHV�£UHDV�GH�OD�HFRQRP¯D�
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�ܓ $OHMDQGUR�6LOYD�%DVFX³£Q��7UDWDGR�GH�GHUHFKR�FRQVWLWXFLRQDO���l�(GLFLµQ��WRPR�,;���6DQWLDJR��
(GLWRULDO�-XU¯GLFD�GH�&KLOH��������Sܛ���

(O�JUDGR�GH�SROLWL]DFLµQ�SRU�HO�TXH�DWUDYHVDED�OD�YLGD�QDFLRQDO�DOFDQ]µ�
WDPEL«Q��D�MXLFLR�GH�PXFKRV��DO�7ULEXQDO�&RQVWLWXFLRQDO�GH�HVWD�SULPHUD�
HWDSD� LPSLGLHQGR�TXH� HMHUFLHUD� VX� URO� FRQ� OD� HQHUJ¯D�TXH�KXELHVH� VLGR�
GHVHDEOH�� OR� TXH� VXVFLWµ� FU¯WLFDV� D� VX� JHVWLµQ� SURYHQLHQWHV� GH� GLYHUVRV�
VHFWRUHV�GH�OD�YLGD�QDFLRQDO��'HVGH�OD�GRFWULQD��HOODV�VH�KDQ�VLQWHWL]DGR�
DUJXPHQWDQGR�TXH��

/DV�FU¯WLFDV�P£V�DGYHUVDV�TXH�VH�IRUPXODURQ�D�OD�DFWXDFLµQ�
GHO�7ULEXQDO�VH�IXQGDURQ�VXVWDQFLDOPHQWH�HQ�GRV�DVSHFWRV��
D��HQ�OD�LQFRPSUHQVLµQ��SRU�SDUWH�GH�XQ�VHFWRU�DSUHFLDEOH�
GH� OD� RSLQLµQ� S¼EOLFD�� GH� OD� YDOLGH]� �VHJ¼Qظ HO� GHUHFKR�
YLJHQWH�LQWHUSUHWDGR�SRU�HO�7ULEXQDOط�GHO�QRPEUDPLHQWR�
SRU�HO�SUHVLGHQWH�GH�OD�5HS¼EOLFD�HQ�RWUD�FDUWHUD�PLQLV�
WHULDO�GHO�PLVPR�VHFUHWDULR�GH�(VWDGR�UHFL«Q�VXVSHQGLGR�
HQ�VXV�IXQFLRQHV�DO�DSUREDUVH�DFXVDFLµQ�HQ�VX�FRQWUD�SRU�
OD�&£PDUD�GH�'LSXWDGRV�\�E��HQ�QR�KDEHU�HQFRQWUDGR�HO�
µUJDQR� MXULVGLFFLRQDO� �DOظ GHFODUDUVH� LQFRPSHWHQWH� SDUD�
UHVROYHUORط�XQD�VROXFLµQ�IHOL]�DO�FRQLFWR�TXH�VH�SURGXMHUD�
HQWUH�HO�MHIH�GHO�(VWDGR�\�HO�&RQJUHVR��GXUDQWH�OD�WUDPLWD�
FLµQ�GH�OD�UHIRUPD�FRQVWLWXFLRQDO�TXH�MDED�ODV�£UHDV�GH�OD�
HFRQRP¯D��'HELGR�D�HOOR��HVWD�FRQWURYHUVLD��TXH�TXHGµ�VLQ�
UHVROYHUVH��VH�FRQYLUWLµ�HQ�XQD�GH�ODV�FDXVDV�TXH�FRQGXMHURQ�
D�OD�FULVLV�F¯YLFD�GH�����ܒ�

6LQ� HPEDUJR�� HO� SULPHU� SUHVLGHQWH� GH� HVWH� WULEXQDO� FRQVWLWXFLRQDO�
GHIHQGLµ�OD�FRQGXFWD�LQVWLWXFLRQDO�VH³DODQGR�TXH��

(Q�XQ�SHU¯RGR�GH�GHVHQYROYLPLHQWR�LQVWLWXFLRQDO�\�SRO¯�
WLFR�QRUPDO��SDUHFH�FODUR�TXH�KDEU¯D�VLGR�XQ�RUJDQLVPR�
FX\D�PLVLµQ�KXER�GH�MX]JDUVH�SRVLWLYDPHQWH��3HUR�FXDQGR�
WRGRV� ORV�PROGHV� LQVWLWXFLRQDOHV� VH� URPSLHURQ�� FXDQGR�
ODV�MXVWLFDGDV�QHFHVLGDGHV�GH�FDPELR�GH�XQ�SXHEOR�TXH�
UHFODPDED�FRQ�DQVLDV�XQ�VWDWXV�FRPSDWLEOH�FRQ�OD�GLJQLGDG�
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KXPDQD�VH�KLFLHURQ�LQFRQWHQLEOHV��\��VLQ�HPEDUJR��VXUJLH�
URQ�IXHU]DV�UHJUHVLYDV�TXH�YLHURQ�DPDJDGDV�VXV�SRVLFLRQHV�
SRU�HVH�¯PSHWX�GH�FDPELR��WRGR�HO�VLVWHPD�LQVWLWXFLRQDO�
IXH�LQFDSD]�GH�VRSRUWDU�HO�HPEDWH��&RQ�WDQWD�PD\RU�UD]µQ�
GHELµ�VXLU�OD�FU¯WLFD�GH�HVDV�IXHU]DV�XQ�HQWH�QXHYR��VLQ�
WUDGLFLµQ�FRQVROLGDGD�HQ�&KLOH��\�TXH�WRGDY¯D�SRU�OD�̄ QGROH�
GH�VX�PLVLµQ��DFWXµ�VLHPSUH�HQ�OD�SULPHUD� O¯QHD�GH� ORV�
FRQLFWRV�MXU¯GLFR�SRO¯WLFRV��'HQWUR�GH�WDO�HVTXHPD��HUD�
PX\�GL¯FLO�TXH�SXGLHUD�SURVSHUDU�QRUPDOPHQWH���

III.  La segunda etapa del Tribunal Constitucional: 
  1981-2005

(O�7ULEXQDO�&RQVWLWXFLRQDO�FKLOHQR�HVWXYR�DXVHQWH�GH�OD�DUTXLWHFWXUD�
LQVWLWXFLRQDO�GH�QXHVWUR�(VWDGR�GH�GHUHFKR�HQWUH�QRYLHPEUH�GH������\�
PDU]R�GHO�D³R����O����GH�HVWH�PLVPR�PHV�\�D³R�HQWUµ�HQ�YLJHQFLD)�ܐ�
XQD� QXHYD�&DUWD� )XQGDPHQWDO�� FX\R� FDS¯WXOR�9,,� LQFOX\µ� XQ� WULEXQDO�
FRQVWLWXFLRQDO�FRPSXHVWR�GH�VLHWH�PLHPEURV�Rف�PLQLVWURVق���FRQ�FDU£FWHU�
GH�DXWµQRPR��WDQWR�UHVSHFWR�GHO�3RGHU�-XGLFLDO�FRPR�GH�FXDOTXLHUD�RWUR�
SRGHU�X�µUJDQR�GHO�(VWDGR�

/D�HOHYDGD�MHUDUTX¯D�FRQ�TXH�VH�GRWµ�DO�7ULEXQDO�&RQVWLWXFLRQDO�TXHGµ�
UHHMDGD�HQ�HO�KHFKR�GH�TXH�TXHGµ�YHGDGR�DO�SUHVLGHQWH�GH�OD�5HS¼EOLFD�
UHJXODU��SRU�PHGLR�GH�XQ�GHFUHWR�FRQ�IXHU]D�GH�OH\��OD�RUJDQL]DFLµQ��DWUL�
EXFLRQHV�\�U«JLPHQ�GH�ORV�IXQFLRQDULRV�GHO�7ULEXQDO��DUW¯FXOR�����LQFLVR�
WHUFHUR��GH�OD�&RQVWLWXFLµQ�SRO¯WLFD���$VLPLVPR��DO�HVWDEOHFHUVH�OD�VXSHULQ�
WHQGHQFLD�GLUHFWLYD��FRUUHFFLRQDO�\�HFRQµPLFD�GH�OD�&RUWH�6XSUHPD�VREUH�
WRGRV�ORV�WULEXQDOHV�GH�OD�QDFLµQ�H[FHSWXDQGR�H[SUHVDPHQWH�DO�7ULEXQDO�
&RQVWLWXFLRQDO��DUW¯FXOR�����LQFLVR�SULPHUR��GH�OD�&RQVWLWXFLµQ�SRO¯WLFD��

3RU�VX�SDUWH��ORV�PLQLVWURV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�QR�TXHGDURQ�
DIHFWRV�D�DFXVDFLµQ�FRQVWLWXFLRQDO��D�GLIHUHQFLD�GH�RWUDV�LPSRUWDQWHV�DXWRUL�
GDGHV�GHO�(VWDGR��WHQLHQGR�HO�FDU£FWHU�GH�LQDPRYLEOHV�GXUDQWH�HO�HMHUFLFLR�GH�
VX�FDUJR��TXH�GXUDED�RFKR�D³RV�\�KDVWD�TXH�FXPSOLHUDQ�OD�HGDG�GH����D³RV�

�ܔ 6LOYD�&LPPDف��(O�7ULEXQDO�&RQVWLWXFLRQDOًق��SSܗ��������
�ܕ (O�7ULEXQDO�&RQVWLWXFLRQDO� FUHDGR� SRU� OD� UHIRUPD� FRQVWLWXFLRQDO� GHO� D³R� ����� HVWDED�

FRPSXHVWR�GH�FLQFR�PLQLVWURV�
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6H�HVWDEOHFLµ��WDPEL«Q��TXH�FRQWUD�VXV�VHQWHQFLDV�QR�SURFHG¯D�UHFXUVR�
DOJXQR�\��HQ�OR�TXH�VH�UHHUH�D�VXV�DWULEXFLRQHV�HVSHF¯FDV��VH�OH�FRQD�
URQ�IXQFLRQHV�GH��D��FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�SUHFHSWRV�OHJDOHV�H�
LQDOHJDOHV��FRPR�GHFUHWRV�VXSUHPRV���E��SURQXQFLDPLHQWR�VREUH�LO¯FLWRV�
FRQVWLWXFLRQDOHV��\�F��SURQXQFLDPLHQWRV�VREUH�LQKDELOLGDGHV��LQFRPSDWL�
ELOLGDGHV�\�FDXVDOHV�GH�UHQXQFLD�GH�FLHUWDV�DXWRULGDGHV�HVWDWDOHV�FRPR�HO�
SUHVLGHQWH�GH�OD�5HS¼EOLFD�\�ORV�SDUODPHQWDULRV��

/D�UHJOD�JHQHUDO�HUD�TXH�DFWXDED�VROR�SRU�UHTXHULPLHQWR�GH�ORV�µU�
JDQRV�OHJLWLPDGRV�SDUD�HOOR��SUHVLGHQWH�GH�OD�5HS¼EOLFD��FXDOTXLHUD�GH�ODV�
F£PDUDV�R�XQD�FXDUWD�SDUWH�GH�ORV�PLHPEURV�HQ�HMHUFLFLR�GH�FDGD�XQD�GH�
HOODV���3RU�OR�WDQWR��OD�DFFLµQ�SRSXODU�HUD�H[FHSFLRQDO��FRPR�HQ�HO�FDVR�
GH�SHUVHJXLUVH�OD�LQFRQVWLWXFLRQDOLGDG�GH�SDUWLGRV�SRO¯WLFRV��PRYLPLHQWRV�
X�RWUDV�IRUPDV�GH�RUJDQL]DFLµQ�D�ODV�TXH�VH�LPSXWDUD�OD�FRPLVLµQ�GH�XQ�
LO¯FLWR�FRQVWLWXFLRQDO��\�QR�SRG¯D�DFWXDU�GH�RFLR�

'HVGH�HO�SXQWR�GH�YLVWD�GHO�FRQWURO�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
HMHUF¯D�VREUH�ORV�µUJDQRV�FROHJLVODGRUHV��&RQJUHVR�1DFLRQDO�\�SUHVLGHQWH�
GH�OD�5HS¼EOLFD��FDEH�GHVWDFDU�TXH�HVWH�WULEXQDO�GH�OD�VHJXQGD�HWDSD�VROR�
HMHUF¯D�XQ�FRQWURO�SUHYHQWLYRظ�REOLJDWRULR�R�IDFXOWDWLYRط�GH�SUHFHSWRV�OHJD�
OHV��FRQ�OD�VROD�H[FHSFLµQ�GH�ORV�GHFUHWRV�FRQ�IXHU]D�GH�OH\���(OOR�HQ�UD]µQ�
GH�TXH�OD�DFFLµQ�GH�LQDSOLFDELOLGDG�SRU�LQFRQVWLWXFLRQDOLGDG�GH�SUHFHSWRV�
OHJDOHV�VHJX¯D�HVWDQGR�UDGLFDGD�HQ�OD�&RUWH�6XSUHPD�GH�-XVWLFLD�GHVGH�TXH�
OH�IXHUD�FRQDGD�SRU�OD�&RQVWLWXFLµQ�SRO¯WLFD�GH������FRPR�XQD�PRGDOLGDG�
GH�FRQWURO�D�SRVWHULRUL�\�FRQFUHWR�GH�QRUPDV�GH�HVD�QDWXUDOH]D��%LHQ�SXHGH�
GHFLUVH��HQWRQFHV�TXH��HQWUH������\�HO�D³R�������&KLOH�FRQWµ�FRQ�GRV�µU�
JDQRV�HQFDUJDGRV�GH�YHODU�SRU�HO�LPSHULR�GH�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO��
OD�&RUWH�6XSUHPD�\�HO�7ULEXQDO�&RQVWLWXFLRQDO��(O�IXQFLRQDPLHQWR�GH�HVWH�
VLVWHPD�GXDO�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�SUHFHSWRV�OHJDOHV�UHVXOWµ�
GHWHUPLQDQWH��VHJ¼Q�YHUHPRV��SDUD�OD�PRGLFDFLµQ�FRQVWLWXFLRQDO�RSHUDGD�
HQ�HO�D³R�������TXH�GD�SDVR�DO�7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�WHUFHUD�HWDSD�

'H�OD�MXULVSUXGHQFLD�GHVDUUROODGD�SRU�HVWH�WULEXQDO�FRQVWLWXFLRQDO�GH�
OD�VHJXQGD�HWDSD�SXHGHQ�GHVWDFDUVH�YDULRV�DVSHFWRV��3DUD�HIHFWRV�GH�HVWD�
FRQYRFDWRULD��KHPRV�VHOHFFLRQDGR�GRV�GH�HOORV�TXH�QRV�SDUHFHQ�SDUWLFX�
ODUPHQWH�UHOHYDQWHV��(O�SULPHUR��GLFH�UHODFLµQ�FRQ�HO�DSRUWH�GH�QXHVWUD�
PDJLVWUDWXUD�DO�SURFHVR�GH�WUDQVLFLµQ�D�OD�GHPRFUDFLD�TXH�YLYLµ�QXHVWUR�
SD¯V�\��HO�VHJXQGR��DO�GHVDUUROOR�GHO�SULQFLSLR�GHف�GHIHUHQFLD�UD]RQDGD�KDFLD�
HO�OHJLVODGRUق�D�SURSµVLWR�GHO�FRQWURO�SUHYHQWLYR�\�REOLJDWRULR�GH�SUHFHSWRV�
GH�UDQJR�OHJDO�
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(Q�OR�TXH�VH�UHHUH�DO�SULPHU�DVSHFWR��UHVXOWD�QHFHVDULR�SXQWXDOL]DU�
TXH��HQ�HO�D³R�������\�SRU�HIHFWR�GH�ODV�GLVSRVLFLRQHV�WUDQVLWRULDV�GH�OD�
&DUWD�)XQGDPHQWDO��VH�GLR�LQLFLR�DO�SHU¯RGR�SUHVLGHQFLDO�FRQVWLWXFLRQDO�GHO�
JHQHUDO�$XJXVWR�3LQRFKHW��HO�TXH�VH�H[WHQGHU¯D�SRU�XQ�SHU¯RGR�GH�RFKR�
D³RV��1RYHQWD�G¯DV�DQWHV�GH�FRQFOXLU�HVWH�SHU¯RGR�GHE¯D�SURFHGHUVH�D�HIHF�
WXDU�XQ�SOHELVFLWR�FRQ�HO�REMHWR�GH�GHWHUPLQDU�OD�DXWRULGDG�TXH�FRQGXFLU¯D�
ORV�GHVWLQRV�GHO�SD¯V�HQ�DGHODQWH�\�OD�SRVLELOLGDG�GH�FRQWDU�FRQ�DXWRULGDGHV�
GHPRFU£WLFDPHQWH�HOHJLGDV�SRU�OD�FLXGDGDQ¯D��'LFKR�SOHELVFLWR�VH�HIHFWXµ�
HO���GH�RFWXEUH�GHO�D³R������FRQWHQLHQGR�OD�SURSRVLFLµQ�GH�OD�-XQWD�GH�
*RELHUQR�GH�SURUURJDU�HO�PDQGDWR�GHO�JHQHUDO�3LQRFKHW�SRU�XQ�QXHYR�
SHU¯RGR�SUHVLGHQFLDO��(O�UHVXOWDGR�GH�GLFKR�SOHELVFLWR�IXH�GH�XQܒ�������
GH�ORV�YRWRV�D�IDYRU�GH�OD�RSFLµQق¯6ف��\�GH�XQܓ�������D�IDYRU�GH�OD�RSFLµQ�
���FRQ�OR�FXDO��\�GH�DFXHUGR�D�ODV�GLVSRVLFLRQHV�WUDQVLWRULDV�GH�OD�&DUWDق1Rف
)XQGDPHQWDO��VH�FRQJXUµ�OD�DOWHUQDWLYD�GH�UHDOL]DU�HOHFFLRQHV�SUHVLGHQ�
FLDOHV�\�SDUODPHQWDULDV�FRƎXQWDV�GXUDQWH�HO�D³R�VLJXLHQWH��(OOR�SHUPLWLµ�
HO�UHWRUQR�D�OD�GHPRFUDFLD�HQ�&KLOH�\�OD�LQVWDODFLµQ�GH�XQ�JRELHUQR�HOHFWR�
SRSXODUPHQWH�D�SDUWLU�GHO����GH�PDU]R�GH������

3HQVDPRV�TXH�OD� MXULVSUXGHQFLD�HPDQDGD�GH�ORV�IDOORV�GHO�7ULEXQDO�
&RQVWLWXFLRQDO� FKLOHQR� HQ� HVWH� SHU¯RGR� SXHGH� FRQVWLWXLU� XQ� UHIHUHQWH�
LPSRUWDQWH�SDUD�OR�TXH�KR\�VH�FRQRFH�FRPR�WUDQVLWLRQDO�MXVWLFH�R�MXVWLFLD�
FRQVWLWXFLRQDO�HQ�ORV�WLHPSRV�GH�WUDQVLFLµQ�\�FX\R�REMHWR�HV�UHVDOWDU�HO�
DSRUWH�TXH�SXHGHQ�HIHFWXDU�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�HQ�HO�GHVD¯R�
GH�FRQVWUXLU�R�GH�UHFRQVWUXLU� OD�GHPRFUDFLD�\�HO�(VWDGR�GH�GHUHFKR�HQ�
DTXHOORV�OXJDUHV�GRQGH�OD�VRFLHGDG�\�HO�(VWDGR�VH�KDQ�YLVWR�DFWXUDGRV�SRU�
ODUJRV�SHU¯RGRV�GH�WLHPSR��(O�PLVPR�GHVDUUROOR�GHO�FRQVWLWXFLRQDOLVPR�
PXOWLQLYHO�R�PXOWLOHYHO�FRQVWLWXWLRQDOLVP��TXH�WLHQGH�D�HQFRQWUDU�FULWHULRV�
FRPXQHV�� GH� UDLJDPEUH� FRQVWLWXFLRQDO�� FRPSDUWLGRV� SRU� ORV� GLIHUHQWHV�
(VWDGRV��QRV�SDUHFH�TXH�FRQWULEX\H�DO�PLVPR�SURSµVLWR�

(Q�HO�FDVR�FKLOHQR��XQD�GH�ODV�SULPHUDV�WDUHDV�TXH�GHELµ�HQHQWDU�
HO�7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�VHJXQGD�HWDSD�IXH�FRQWURODU��HQ�IRUPD�
REOLJDWRULD��XQ�FRƎXQWR�GH�FXHUSRV�QRUPDWLYRVظ�ODV�OH\HV�RUJ£QLFDV�FRQV�
WLWXFLRQDOHVط�TXH�VH�IXHURQ�GLFWDQGR�GHVGH�HO�D³R������HQ�DGHODQWH�FRQ�HO�
REMHWR�GH�UHJXODU�µUJDQRV�R�GHUHFKRV�IXQGDPHQWDOHV�TXH��SRU�VX�WUDVFHQ�
GHQFLD��HO�&RQVWLWX\HQWH�GH������QR�TXLVR�GHMDU�HQWUHJDGRV�D�ORV�YDLYHQHV�
SDUODPHQWDULRV��6LJXLHQGR�HO�PRGHOR�GH�ODV�OH\HV�RUJ£QLFDV�LQVWLWXLGDV�SRU�
OD�&RQVWLWXFLµQ�DQFHVD�GH�������ODV�OH\HV�RUJ£QLFDV�FRQVWLWXFLRQDOHV�UH�
JXODURQ�DVSHFWRV�WDQ�HVHQFLDOHV�FRPR�HO�SURSLR�7ULEXQDO�&RQVWLWXFLRQDO��HO�
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7ULEXQDO�&DOLFDGRU�GH�(OHFFLRQHV��ORV�HVWDGRV�GH�H[FHSFLµQ�FRQVWLWXFLRQDOHV��
ORV�SDUWLGRV�SRO¯WLFRV��OD�OLEHUWDG�GH�HQVH³DQ]D��ODV�FRQFHVLRQHV�PLQHUDV�\�HO�
%DQFR�&HQWUDO��SRU�FLWDU�VROR�DOJXQRV�HMHPSORV��(O�SURIHVRU�FKLOHQR�/DXWDUR�
5¯RV��OYDUH]�GHQH�D�ODV�OH\HV�RUJ£QLFDV�FRQVWLWXFLRQDOHV�FRPR�

�ً��DTXHOODV�TXH��HVWDQGR�H[SUHVDPHQWH�SUHYLVWDV�\�FDOL�
FDGDV�FRPR�WDOHV�HQ�OD�&DUWD�)XQGDPHQWDO��UHTXLHUHQ�SDUD�
VX�DSUREDFLµQ��DOWHUDFLµQ�R�GHURJDFLµQ��GHO�YRWR�IDYRUDEOH�
GH�ODV�FXDWUR�V«SWLPDV�SDUWHV�GH�ORV�GLSXWDGRV�\�VHQDGRUHV�
HQ� HMHUFLFLR�� SUHFLVDQ� �SDUDظ VX� HQWUDGD� HQ� YLJHQFLDط� HO�
QHFHVDULR� FRQWURO� GH� FRQVWLWXFLRQDOLGDG� GHO� 7ULEXQDO�
&RQVWLWXFLRQDO�FRPR�WU£PLWH�SUHYLR�D�VX�SURPXOJDFLµQ��
\�ODV�PDWHULDV�TXH�UHJXODQ�QR�DGPLWHQ�GHOHJDFLµQ�GH�OD�
SRWHVWDG�OHJLVODWLYD�HQ�HO�(MHFXWLYR�SRU�SDUWH�GHO�&RQJUHVR�
1DFLRQDO���

(Q�HO�FRQWURO�SUHYHQWLYR�REOLJDWRULR�GH�FRQVWLWXFLRQDOLGDG�GH�ODV�OH�
\HV�RUJ£QLFDV�FRQVWLWXFLRQDOHV�GLFWDGDV�D�SDUWLU�GHO�D³R�������HO�7ULEXQDO�
&RQVWLWXFLRQDO�IXH�VHQWDQGR�FLHUWRV�SDU£PHWURV�TXH�UHVXOWDURQ�GHFLVLYRV�
SDUD�HO�UHWRUQR�D�OD�GHPRFUDFLD�\�SDUD�OD�SOHQD�YLJHQFLD�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�

$V¯�VXFHGLµ��SRU�HMHPSOR��HQ�OD�VHQWHQFLD�UHFD¯GD�HQ�HO�5RO�1r�����GH�
��GH�MXQLR�GH�������GLFWDGD�FRQ�RFDVLµQ�GHO�FRQWURO�GHO�SUR\HFWR�GH�OD�OH\�
RUJ£QLFD�FRQVWLWXFLRQDO�GH�ORV�HVWDGRV�GH�H[FHSFLµQ�FRQVWLWXFLRQDO��HQ�OD�
FXDO�GHFODUµ�LQFRQVWLWXFLRQDO�HO�DUW¯FXOR����GHO�UHVSHFWLYR�SUR\HFWR�TXH�
GLVWLQJX¯D�HQWUH�ODV�IDFXOWDGHV�GHف�VXVSHQGHUق�\�GHف�UHVWULQJLUق�GHWHUPL�
QDGDV�JDUDQW¯DV�FLXGDGDQDV�SRU�SDUWH�GH�OD�DXWRULGDG�GXUDQWH�ORV�HVWDGRV�
GH�H[FHSFLµQ��(VWLPµ�HO�7ULEXQDO�TXH�OD�GHQLFLµQ�GHف�UHVWULFFLµQق�TXH�
HQWUHJDED� HO� SUR\HFWR� H[DPLQDGR� LPSRUWDED� TXH� OD� DXWRULGDG�TXHGDU¯D�
IDFXOWDGD�SDUD�GLVSRQHU�HQ�XQ�HVWDGR�GH�H[FHSFLµQ��HQ�TXH�VROR�VH�SHUPLWH�
OD� UHVWULFFLµQ�GH� GHWHUPLQDGDV� JDUDQW¯DV� FRQVWLWXFLRQDOHV��PHGLGDV� TXH�
VLJQLTXHQ�XQD�VXVSHQVLµQ�GH� ODV�PLVPDV�� OR�TXH��QDWXUDOPHQWH�QR�VH�
DYHQ¯D�FRQ�OD�&RQVWLWXFLµQ��FRQVLGHUDQGR��r��

�ܖ /DXWDUR�5¯RV��OYDUH]6ف��XSHUYLYHQFLD�R�HOLPLQDFLµQ�GH�ODV�OH\HV�RUJ£QLFDV�FRQVWLWXFLRQDOHVق��
(Q�$VRFLDFLµQ�&KLOHQD�GH�'HUHFKR�&RQVWLWXFLRQDO��&RQJUHVR�1DFLRQDO��/LEUR�KRPHQDMH�DO�
SURIHVRU�$OHMDQGUR�6LOYD�%DVFX³£Q��6DQWLDJR��(GLWRULDO�-XU¯GLFD�GH�&KLOH��������Sܓ����
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/D�VHQWHQFLD�P£V�SDUDGLJP£WLFD�GH�HVWH�SHU¯RGR�HVW£�FRQVWLWXLGD��QR�
REVWDQWH��SRU�DTX«OOD�UHFD¯GD�HQ�HO�5RO�1r�����GH����GH�VHSWLHPEUH�GH�
������RSRUWXQLGDG�HQ�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�HMHUFLµ�HO�FRQWURO�
SUHYHQWLYR�REOLJDWRULR�GH�FRQVWLWXFLRQDOLGDG�GHO�SUR\HFWR�GH�OH\�RUJ£QLFD�
FRQVWLWXFLRQDO�VREUH�HO�7ULEXQDO�&DOLFDGRU�GH�(OHFFLRQHV��1XHVWUD�PDJLV�
WUDWXUD�FRQFOX\µ��HQ�HVD�VHQWHQFLD��TXH�VL�VH�DSOLFDED��HQ�IRUPD�DLVODGD��OD�
GLVSRVLFLµQ�GHFLPRSULPHUD�WUDQVLWRULD�GH�OD�&DUWD�)XQGDPHQWDO��HO�7ULEXQDO�
&DOLFDGRU�GH�(OHFFLRQHV�VROR�HQWUDU¯D�HQ�IXQFLRQHV�FRQ�PRWLYR�GH�OD�SUL�
PHUD�HOHFFLµQ�GH�SDUODPHQWDULRV��HVWR�HV��HQ�WRGR�FDVR��FRQ�SRVWHULRULGDG�
DO�SOHELVFLWR��GH��������HQ�TXH�OD�FLXGDGDQ¯D�GHE¯D�SURQXQFLDUVH�VREUH�OD�
SURSRVLFLµQ�GH�OD�SHUVRQD�TXH�GHVHPSH³DU¯D�HO�FDUJR�GH�SUHVLGHQWH�GH�OD�
5HS¼EOLFD�HQ�HO�SUµ[LPR�SHU¯RGR�SUHVLGHQFLDO��HQ�FLUFXQVWDQFLDV�TXH�OD�FD�
OLFDFLµQ�GH�HVH�SURQXQFLDPLHQWR�FLXGDGDQR�UHVXOWDED�GH�YLWDO�LPSRUWDQFLD��
SDUD�HO�FXUVR�GHO�LWLQHUDULR�LQVWLWXFLRQDO�IXWXUR�GHO�SD¯V��$V¯��DSDUW£QGRVH�
GH� XQD� LQWHUSUHWDFLµQ� H[FOXVLYDPHQWH� OLWHUDO� GHO� WH[WR� FRQVWLWXFLRQDO� \�
SULYLOHJLDQGR��P£V�ELHQ��XQD�LQWHUSUHWDFLµQ�VLVW«PLFD�GH�OD�PLVPD��GHFODUµ�
LQFRQVWLWXFLRQDOHV�ORV�DUW¯FXORV�QDO�\��r�WUDQVLWRULR�GHO�SUR\HFWR��FRQ�HO�
HIHFWR�GH�TXH�GHE¯DQ�VHU�HOLPLQDGRV�GH�VX�WH[WR��SRU�LPSHGLU�TXH�HO�7UL�
EXQDO�&DOLFDGRU�GH�(OHFFLRQHV�HVWXYLHUH�FRQVWLWXLGR�\D�D�OD�IHFKD�HQ�TXH�
GHE¯D�UHDOL]DUVH�HO�SOHELVFLWR�DO�TXH�VH�KD�KHFKR�UHIHUHQFLD�

/RV�GRV�IDOORV�UHVH³DGRV�VH�LQVHUWDQ�GHQWUR�GH�ORV�£PELWRV�LGHQWLFDGRV�
SRU�'LHWHU�1RKOHQ�SDUD�UHVDOWDU�OD�UHODFLµQ�TXH�H[LVWH�HQWUH�MXULVGLFFLµQ�
FRQVWLWXFLRQDO�\�FRQVROLGDFLµQ�GH�OD�GHPRFUDFLD��(Q�SULPHU�OXJDU��HQ�HO�
GH�ORV�GHUHFKRV�KXPDQRV��SXHVف�D�WUDY«V�GH�ODV�GHFLVLRQHV�GH�ORV�7ULEXQD�
OHV�&RQVWLWXFLRQDOHV��OD�JHQWH�SHUFLEH�TXH�ODV�LQVWLWXFLRQHV�OH�SURWHJHQ��
3XHGHQ�DSR\DU�HQ�VHPEUDU�XQD�FXOWXUD�LQVWLWXFLRQDOق���&RQ�PD\RU�UD]µQ��
D�QXHVWUR�MXLFLR��VL�ORV�GHUHFKRV�KXPDQRV�VH�SURWHJHQ�HQ�ORV�HVWDGRV�GH�
H[FHSFLµQ�FRQVWLWXFLRQDOHV�TXH��HQ�V¯�PLVPRV��VXSRQHQ�XQD�LPSRUWDQWH�
UHVWULFFLµQ�HQ�HO�HMHUFLFLR�GH�ORV�PLVPRV��(Q�VHJXQGR�OXJDU��HQ�HO�SODQR�
GH�OD�VHSDUDFLµQ�GH�SRGHUHV��HQ�OD�PHGLGD�TXHف�VH�WUDWD�GH�KDFHU�YDOHU�XQR�
GH�ORV�SULQFLSLRV�IXQGDPHQWDOHV�GH�OD�FRQVWLWXFLRQDOLGDG��TXH�HO�JRELHUQR�
HV�OLPLWDGRق���(Q�XQ�WHUFHU�£PELWR��HQ�UHIHUHQFLD�D�ODV�QRUPDV�HOHFWRUDOHV��

�ܗ 'LHWHU�1RKOHQف��-XULVGLFFLµQ�FRQVWLWXFLRQDO�\�FRQVROLGDFLµQ�GH�OD�GHPRFUDFLDق��(Q�5HYLVWD�
,EHURDPHULFDQD�GH�'HUHFKR�3URFHVDO�&RQVWLWXFLRQDO�1R�0ܘ��«[LFR��3RUU¼D��HQHUR�MXQLR������
S����ܑ

�ܘ ,E¯G���Sܒ����
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GDGR�TXH�OD�ODERU�GHO�7ULEXQDO�&RQVWLWXFLRQDOف�HV�VLPLODU�HQ�FXDQWR�D�TXH�
WLHQH�TXH�YLJLODU�HO�SURFHVR�HOHFWRUDO�\�WUDWDU�GH�KDFHU�FXPSOLU�ODV�QRUPDV�
FRQVWLWXFLRQDOHV�\�OHJDOHV�\�SURYHHU�MXVWLFLD�HOHFWRUDOق����

/D�MXULVSUXGHQFLD�HPDQDGD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH�HVWD�VH�
JXQGD�HWDSD�KD�VLGR�SXHVWD�GH�UHOLHYH��DVLPLVPR��SRU�KDEHU�GHVDUUROODGR�
HO�SULQFLSLR�GHف�GHIHUHQFLD� UD]RQDGD�KDFLD�HO� OHJLVODGRUق�TXH�VH�EDVD��D�
VX�YH]��HQ� OD�SUHVXQFLµQ�GH�FRQVWLWXFLRQDOLGDG�GH� OD� OH\��HVWR�HV��HQ�HO�
HQWHQGLPLHQWR�GH�TXH�HO�OHJLVODGRU�QR�KD�TXHULGR�REUDU�FRQ�OD�H[SUHVD�
LQWHQFLµQ�GH�YXOQHUDU�OD�&DUWD�)XQGDPHQWDO��OR�TXH�SHUPLWH�DWULEXLUOH�D�VX�
REUD��XQD�SUHVXQFLµQ�GH�DFWXDFLµQ�FRQIRUPH�D�OD�PLVPD��3DUD�HO�SURIHVRU�
3DWULFLR�=DSDWD��

�ً��OD�GHIHUHQFLD�FRQVLVWH�HQ�UHFRQRFHU�DO�µUJDQR�UHVSRQ�
VDEOH�GH�OD�SURGXFFLµQ�GH�SUHFHSWRV�MXU¯GLFRV�OD�SRWHVWDG�
GH�EXVFDU�GH�PDQHUD�H[LEOH�ODV�IµUPXODV�QRUPDWLYDV�TXH��
DMXVWDGDV�D�OD�&DUWD�)XQGDPHQWDO��OH�SDUH]FDQ�QHFHVDULDV�R�
FRQYHQLHQWHV�SDUD�OD�PHMRU�FRQVHFXFLµQ�GHO�ELHQ�FRP¼Q��
/D�GHIHUHQFLD�DV¯�HQWHQGLGD�VH�IXQGDPHQWD�SULQFLSDOPHQWH�
HQ�OD�QDWXUDOH]D�PLVPD�GHO�U«JLPHQ�GHPRFU£WLFR�UHSUHVHQ�
WDWLYR��ً��(O�HMHUFLFLR�GH�OD�GHIHUHQFLD�UD]RQDGD�SRU�SDUWH�
GHO�7&&K��7ULEXQDO�&RQVWLWXFLRQDO�GH�&KLOH��FRQVWLWX\H�
XQ� UHVJXDUGR� HFD]� FRQWUD� HO� DFWLYLVPR� MXULVGLFFLRQDO�
GHVERUGDGR�� 6X� DSOLFDFLµQ�� VLQ� HPEDUJR�� HVW£� OHMRV� GH�
UHGXFLU�DO�7&&K�D�OD�FDOLGDG�GH�HQWH�VXPLVR�R�PHUDPHQWH�
GHFRUDWLYR��ً��/Dف�GHIHUHQFLD�UD]RQDGDق��WDO�FRPR�VH�OD�
SRVWXOD�DTX¯��SHUPLWH�DO�7&&K��UHDOL]DU�XQ�HMHUFLFLR�YLJR�
URVR�\�FUHDWLYR�GH�VXV�DWULEXFLRQHV��HYLWDQGR��GHQWUR�GH�OR�
SRVLEOH��HO�FRQLFWR�SHUPDQHQWH�FRQ�ORV�SRGHUHV�HOHJLGRV�
GHPRFU£WLFDPHQWH� \� HO� SHOLJUR�GH�SROLWL]DFLµQ�TXH� HVWD�
SXJQD�HQFLHUUD����

�ܙ ,E¯G����Sܓ����
�ܚ 3DWULFLR�=DSDWD�/DUUD¯Q�� -XVWLFLD� FRQVWLWXFLRQDO�� 7HRU¯D� \� SU£FWLFD� HQ� HO� GHUHFKR� FKLOHQR� \�

FRPSDUDGR��6DQWLDJR��(GLWRULDO�-XU¯GLFD�GH�&KLOH��������SS����������
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3RU�VX�SDUWH��\�HQ�UHODFLµQ�FRQ�OD�SUHVXQFLµQ�GH�FRQVWLWXFLRQDOLGDG��
HO�SURSLR�7ULEXQDO�&RQVWLWXFLRQDO�KD�VH³DODGR�TXH�

�ً��VH�SUHVXPHQ�Y£OLGDV�\�OHJ¯WLPDV�ODV�QRUPDV�DSUREDGDV�
SRU�ORV�SRGHUHV�GHO�(VWDGR�\�TXH�VROR�UHVXOWD�SUXGHQWH�\�
DFRQVHMDEOH�GHFODUDU� VX� LQFRQVWLWXFLRQDOLGDG� FXDQGR� ORV�
VHQWHQFLDGRUHV�OOHJDQ�D�OD�¯QWLPD�FRQYLFFLµQ�TXH�OD�SXJQD�
HQWUH�OD�QRUPD�HQ�DQ£OLVLV�\�OD�&RQVWLWXFLµQ�HV�FODUD��UH�
VXOWDQGR�LPSRVLEOH�DUPRQL]DUOD�FRQ�HOOD����

(O� SULQFLSLR� GH� OD� GHIHUHQFLD� UD]RQDGD�� XQLGR� D� OD� SUHVXQFLµQ� GH�
FRQVWLWXFLRQDOLGDG�GH�OD� OH\��SHUPLWH��HQWRQFHV��XQ�DGHFXDGR�HTXLOLEULR�
HQWUH�ODV�IXQFLRQHV�TXH�GHEH�GHVDUUROODU�HO�7ULEXQDO�&RQVWLWXFLRQDO��FRPR�
H[SUHVLµQ�GHO�VLVWHPD�GH�ORV�FKHFNV�DQG�EDODQFHV�GHQWUR�GHO�(VWDGR�GH�GHUH�
FKR��\�DTXHOODV�TXH�HVW£Q�HQFRPHQGDGDV�DO�OHJLVODGRU�FRPR�LQW«USUHWH�GH�
OD�YROXQWDG�SRSXODU��(VWH�HTXLOLEULR�VH�ORJUD��HQ�OD�SU£FWLFD�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�FKLOHQR��HQWUH�RWUDV�PHGLGDV��UHFXUULHQGR�D�OD�W«FQLFD�GH�OD�
VHQWHQFLD�LQWHUSUHWDWLYD�TXH�KD�VLGR�GHQLGD�FRPRف�DTXHOODV��UHFD¯GDV�HQ�
XQ�SURFHGLPLHQWR�GH�LQFRQVWLWXFLRQDOLGDG��FX\R�IDOOR�GHMDQGR�LQDOWHUDGR�
HO�WH[WR�GH�OD�GLVSRVLFLµQ��GHFODUD�LPSO¯FLWD�R�H[SO¯FLWDPHQWH�TXH�DO�PHQRV�
XQD�GH�ODV�QRUPDV��R�SDUWH�GH�HOOD��TXH�GH�«O�GHULYD�FRƎXQWD�R�DOWHUQDWL�
YDPHQWH��QR�VRQ�DFRUGHV�FRQ�OD�&RQVWLWXFLµQق����

(Q�QXHVWUD�RSLQLµQ��HO�FRQFHSWR�SUHFHGHQWH�SRQH�«QIDVLV�HQ�HO�DVSHFWR�
QHJDWLYR�GH�OD�GHIHUHQFLD�UD]RQDGD��HVWR�HV��HQ�TXH�OD�VHQWHQFLD�UHFRQRFH�
TXH�XQD�SDUWH�GH�OD�QRUPD�HV�LQFRQVWLWXFLRQDO��'H�DOO¯�TXH�KHPRV�SUHIH�
ULGR�VRVWHQHU�TXH��HQ�OD�VHQWHQFLD�LQWHUSUHWDWLYD��HO�7ULEXQDO�GHFLGH�TXH�
�OD�QRUPD��WDO�\�FRPR�YLHQH�UHGDFWDGD��GHEH�VHU�HQWHQGLGD�GH�OD�IRUPDف
TXH�VH�LQGLFD�HQ�OD�VHQWHQFLD��'H�HVD�IRUPD��VH�VDOYD��VH�VXSHUD��OD�SRVLEOH�
LQFRQVWLWXFLRQDOLGDG�TXH�SXGLHUH�DIHFWDU�D�HVWD�QRUPDق����

(V�DV¯�FRPR�HO�7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�VHJXQGD�HWDSD�DSOLFµ�OD�
W«FQLFD�GH�OD�GHIHUHQFLD�UD]RQDGD�DO�OHJLVODGRU�GLFWDQGR�VHQWHQFLDV�LQWHUSUH�

�ܛ 67&�5RO�1r������GH���GH�DJRVWR�GH�������FRQVLGHUDQGR��r�
�ܜ *LRYDQQL�$��)LJXHURD�0HM¯D��/DV�VHQWHQFLDV�FRQVWLWXFLRQDOHV�DW¯SLFDV�HQ�HO�GHUHFKR�FRPSDUDGR�

\�HQ�OD�DFFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�PH[LFDQD��0«[LFR��3RUU¼D��������S���ܖ
�ܝ 0DULVRO�3H³D�7RUUHVف��/D�MXULVSUXGHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�VXV�HIHFWRV�HQ�OD�

DFWLYLGDG�OHJLVODWLYDق��(Q�+HPLFLFOR��5HYLVWD�GH�(VWXGLRV�3DUODPHQWDULRV��$FDGHPLD�3DUOD�
PHQWDULD�GH�OD�&£PDUD�GH�'LSXWDGRV��1R�����6DQWLDJR��VHJXQGR�VHPHVWUH�GH�������Sܓ����
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WDWLYDV��SRU�HMHPSOR��HQ�HO�5RO�1r������GH����GH�MXQLR�GH�������FRQ�RFDVLµQ�
GHO�FRQWURO�SUHYHQWLYR�REOLJDWRULR�GHO�SUR\HFWR�GH�OH\�VREUH�WUDQVSDUHQFLD��
O¯PLWH�\�FRQWURO�GHO�JDVWR�HOHFWRUDO��GHFODUDQGR�TXH�HO�DUW¯FXOR�����LQFLVR�
FXDUWR��GHO�DOXGLGR�SUR\HFWR�HUD�FRQVWLWXFLRQDOف�HQ�FXDQWR�GHEH�LQWHUSUH�
WDUVH�TXH�OD�OLPLWDFLµQ�UHVSHFWR�GH�ORV�JDVWRV�LPSXWDEOHV�DO�QDQFLDPLHQWR�
S¼EOLFR�TXH�FRQWLHQH�UHVXOWD�DSOLFDEOH�WDQWR�D�ORV�SDUWLGRV�SRO¯WLFRV�FRPR��
LJXDOPHQWH��D�ORV�FDQGLGDWRV�LQGHSHQGLHQWHVق����DSOLFDQGR��GH�HVWD�IRUPD��
HO�SULQFLSLR�FRQVWLWXFLRQDO�GH�LJXDOGDG�DQWH�OD�OH\�\��HVSHF¯FDPHQWH��GH�
LJXDOGDG�HQWUH�ORV�PLHPEURV�GH�SDUWLGRV�SRO¯WLFRV�\�ORV�LQGHSHQGLHQWHV�
WDQWR�HQ�OD�SUHVHQWDFLµQ�GH�FDQGLGDWXUDV�FRPR�HQ�VX�SDUWLFLSDFLµQ�HQ�ORV�
SURFHVRV�HOHFWRUDOHV��DUW¯FXORV����\����1R���r�GH�OD�&DUWD�)XQGDPHQWDO��

(Q�XQ�FDVR�GH�FRQWURO�SUHYHQWLYR�IDFXOWDWLYR��HVWR�HV��LQFRDGR�SRU�XQ�
µUJDQR�OHJLWLPDGR��HQ�HVWH�FDVR��SRU�XQD�FXDUWD�SDUWH�GH�ORV�PLHPEURV�
GHO�6HQDGR��VH�LPSXJQDURQ�GLYHUVRV�SUHFHSWRV�GHO�SUR\HFWR�GH�OH\�VREUH�
WUDVSODQWHV�GH�µUJDQRV��(Q�HVWD�RSRUWXQLGDG��HO�7ULEXQDO�&RQVWLWXFLRQDO�
WDPEL«Q�DFXGLµ�D�OD�W«FQLFD�GH�OD�VHQWHQFLD�LQWHUSUHWDWLYD�SDUD�HYLWDU�GHUH�
FKDPHQWH�OD�GHFODUDFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�GH�OD�QRUPD�GHO�SUR\HFWR�
TXH�UHPLW¯D�D�XQ�UHJODPHQWR�OD�GHWHUPLQDFLµQ�GHO�FRƎXQWR�GH�FRQGLFLRQHV�
TXH�HO�DIHFWDGR�SUHVHQWDED�SDUD�GHFODUDU�VX�PXHUWH�HQFHI£OLFD��HQWUH�ODV�
FXDOHV��HO�SUR\HFWR�VH³DODED�OD�IDOWD�GH�PRYLPLHQWR�YROXQWDULR�GXUDQWH�XQD�
KRUD��DSQHD�GHVFRQHFWDGR�GH�YHQWLODGRU�SRU�WUHV�PLQXWRV�\�DXVHQFLD�GH�
UHHMRV�WURQFRHQFHI£OLFRV��1XHVWUD�PDJLVWUDWXUD�GHFODUµ�FRQVWLWXFLRQDO�OD�
UHPLVLµQ�D�GLFKR�UHJODPHQWRف�HQ�HO�HQWHQGLGR�GH�TXH�«VWH�QR�SRGU£�DOWHUDU��
FRQGLFLRQDU��GLVWRUVLRQDU�QL�GLVPLQXLU�ORV�UHTXLVLWRV�P¯QLPRV�TXH�OD�OH\�
H[LJH��WRGD�YH]�TXH�HQ�P«ULWR�GH�HOORV�QR�VH�GHFODUD�LQFRQVWLWXFLRQDO�HQ�
WRGD�VX�LQWHJULGDGق����

IV.  La tercera etapa del Tribunal Constitucional: 
  Desde el año 2006 en adelante

/D�UHIRUPD�FRQVWLWXFLRQDO�GH�DJRVWR�GH�������PDWHULDOL]DGD�D�WUDY«V�
GH�OD�/H\�Q¼P���������FRQVWLWX\H�OD�VHJXQGD�PRGLFDFLµQ�P£V�VXVWDQFLDO�
TXH�KD�H[SHULPHQWDGR�OD�&DUWD�GH�������GHVSX«V�GH�DTX«OOD�TXH�VH�YHULFµ�

�ܞ &RQVLGHUDQGR���r�
�ܟ 67&�5RO�1r������GH����GH�DJRVWR�GH�������FRQVLGHUDQGR���r�
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HQ�DJRVWR�GH������SRU�PHGLR�GH�OD�/H\�Q¼Pܔ��������(QWUH�ORV�FDPELRV�
LQWURGXFLGRV�D�OD�&RQVWLWXFLµQ�HQ�HO�D³R������GHVWDFD�HO�TXH�DOWHUD�WDQWR�
OD� FRPSRVLFLµQ� FRPR� ODV� FRPSHWHQFLDV� GHO�7ULEXQDO�&RQVWLWXFLRQDO����
(Q�HIHFWR��GH�ORV�VLHWH�PLQLVWURV�TXH�KDE¯DQ�LQWHJUDGR�HO�7ULEXQDO�GH�OD�
VHJXQGD�HWDSD�VH�SDVD��DKRUD��D�GLH]��TXH�VRQ�HOHJLGRV�SRU�ORV�WUHV�SRGH�
UHV�GHO�(VWDGR��SUHVLGHQWH�GH�OD�5HS¼EOLFD��&RQJUHVR�1DFLRQDO�\�&RUWH�
6XSUHPD��DPSOL£QGRVH��DO�PLVPR�WLHPSR��VX�SHU¯RGR�GH�HMHUFLFLR�HQ�HO�
FDUJR�GH�2FKRD�QXHYH�D³RV��1R�REVWDQWH��ODV�PRGLFDFLRQHV�P£V�VLJQL�
FDWLYDV�VRQ�ODV�TXH�VH�LQWURGXFHQ�D�VXV�DWULEXFLRQHV�GHELHQGR�GHVWDFDUVH�HO�
WUDVSDVR�GH�OD�DFFLµQ�GH�LQDSOLFDELOLGDG�SRU�LQFRQVWLWXFLRQDOLGDG�GH�OD�OH\�
GHVGH�OD�&RUWH�6XSUHPD�DO�7ULEXQDO�&RQVWLWXFLRQDO�UHIRU]£QGRVH��DGHP£V��
VX�FDU£FWHU�FRQFUHWR�

&RPHQWDQGR� ORV� DOFDQFHV� GH� HVWD� UHIRUPD�� HO� SURIHVRU�
/DXWDUR�5¯RV�KD�VH³DODGR�TXH�

'H�XQ�FRQWURO�MXULVGLFFLRQDO�GH�OD�FRQVWLWXFLRQDOLGDG�
GH�ODV�OH\HV��FRPSDUWLGR�HQWUH�GRV�µUJDQRV�GLIHUHQWHV��
SURJUHVDPRV�D�XQ�FRQWURO�FRQFHQWUDGR�HQ�XQ�VROR�µU�
JDQR�VXSUHPR��OR�TXH�UHVWDEOHFH�HO�SULQFLSLR�GH�XQLGDG�
GH�MXULVGLFFLµQ�HQ�HVWD�GHOLFDGD�PDWHULD�\�SRQH�W«U�
PLQR�D�OD�LQGHVHDEOH�GXDOLGDG�LQWHUSUHWDWLYD��DQWHULRU�
D�OD�YLJHQFLD�GH�OD�UHIRUPD��HQ�YLUWXG�GH�ODV�GLVWLQWDV�
YLVLRQHV�KHUPHQ«XWLFDV�FRQ�TXH�DPERV�WULEXQDOHVظ�OD�
&RUWH�6XSUHPD�\�HO�7ULEXQDO�&RQVWLWXFLRQDOط�LQWHU�
SUHWDEDQ�OD�&DUWD�)XQGDPHQWDO����

2WUR�DVSHFWR�GHVWDFDEOH�GH�OD�UHIRUPD�FRQVWLWXFLRQDO�GHO�D³R�������
HQ� OR�TXH� VH� UHHUH� DO�7ULEXQDO�&RQVWLWXFLRQDO� HVW£� FRQVWLWXLGR�SRU� OD�
IDFXOWDG�TXH�VH�OH�RWRUJD�SDUD�UHVROYHU�DFFLRQHV�GH�LQFRQVWLWXFLRQDOLGDG�

�ܠ 3DUD�XQD�V¯QWHVLV�GH�ORV�SULQFLSDOHV�FDPELRV�LQWURGXFLGRV�SRU�OD�UHIRUPD�FRQVWLWXFLRQDO�GHO�
D³R������DO�7ULEXQDO�&RQVWLWXFLRQDO��Y«DVH�0DULVRO�3H³D�7RUUHV��/RV�GHVD़¯RV�SDUD�OD�MXVWLFLD�
FRQVWLWXFLRQDO�FKLOHQD�D�SDUWLU�GH�OD�UHIRUPD�GH�������&ROHFFLµQ�7ULEXQDOHV�&RQVWLWXFLRQDOHV�
GH�,EHURDP«ULFD�1r�6ܐ�XSUHPD�&RUWH�GH�-XVWLFLD�GH�OD�1DFLµQ��0«[LFRܕ�����

�ܡ /DXWDUR�5¯RV��OYDUH]7ف��UDVFHQGHQFLD�GH�OD�UHIRUPD�FRQVWLWXFLRQDO�HQ�OD�VRQRP¯D�\�ODV�
DWULEXFLRQHV�GHO�7ULEXQDO�&RQVWLWXFLRQDOق��HQ�5HYLVWD�(VWXGLRV�&RQVWLWXFLRQDOHV��$³R����1R��
ܕ���HQWUR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV�GH�OD�8QLYHUVLGDG�GH�7DOFD��6DQWLDJR��S&�ܐ
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GH�SUHFHSWRV�OHJDOHV�GHFODUDGRV�SUHYLDPHQWH�LQDSOLFDEOHV�FRQ�HO�HIHFWR�GH�
H[SXOVDUORV�GHO�RUGHQDPLHQWR�MXU¯GLFR�YLJHQWH��DXQ�FXDQGR�SRU�HO�LPSDFWR�
GH�HVWD�GHFODUDFLµQ�HQ�HO�RUGHQDPLHQWR�MXU¯GLFR�VH�UHTXLHUH�XQ�DOWR�TXµUXP�
SDUD�GLFWDU�OD�VHQWHQFLD�HVWLPDWRULD��FXDWUR�TXLQWRV�GH�ORV�LQWHJUDQWHV�HQ�
HMHUFLFLR�GHO�7ULEXQDO��

1R�FDEH�GXGD�TXH�OD�UHIRUPD�FRQVWLWXFLRQDO�GHO������UHDUPµ�OD�LGHD�
GHO�7ULEXQDO�&RQVWLWXFLRQDO�FKLOHQR�FRPR�VXSUHPR�JDUDQWH�GH�OD�&RQVWL�
WXFLµQ��DXQ�FXDQGR�VH�HQFXHQWUD�LQVHUWR�HQ�XQ�VLVWHPDظ�P£V�DPSOLRط�GH�
MXVWLFLD�FRQVWLWXFLRQDO�GRQGH�ORV�WULEXQDOHV�RUGLQDULRV�GH�MXVWLFLD�VLJXHQ�
MXJDQGR�XQ�URO�PX\�LPSRUWDQWH�DO�UHVROYHU�ODV�DFFLRQHV�GH�SURWHFFLµQ�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�MXQWR�FRQ�OD�DFFLµQ�GH�DPSDUR�R�K£EHDV�FRUSXV��
$VLPLVPR��OD�WHQGHQFLD�GH�OD�OHJLVODFLµQ�UHFLHQWH�KD�VLGR�FRQIHULUOHV�DXQ�
PD\RUHV�DWULEXFLRQHV�D�ORV�MXHFHV�RUGLQDULRV�SDUD�SURWHJHU�ORV�GHUHFKRV�
IXQGDPHQWDOHV��$V¯�OR�GHPXHVWUD�HO�HVWDEOHFLPLHQWR�GH�OD�DFFLµQ�GH�WXWHOD�
HQ�PDWHULD�ODERUDO�\�OD�DFFLµQ�HVSHFLDO�FUHDGD�SRU�OD�/H\�1R���������TXH�
HVWDEOHFH�PHGLGDV�FRQWUD�OD�GLVFULPLQDFLµQ�

/D�UHIRUPD�FRQVWLWXFLRQDO�GH�DJRVWR�GH������HQWUµ�HQ�YLJHQFLD�VHLV�
PHVHV�GHVSX«V�GH� VX�SURPXOJDFLµQ��GH�PRGR�TXH�� D�SDUWLU�GH� ORV�SUL�
PHURV�PHVHV�GHO�D³R�������\D�VH�HPSH]DURQ�D�GHGXFLU�GLYHUVDV�DFFLRQHV�
GH�LQDSOLFDELOLGDG�GH�SUHFHSWRV� OHJDOHV�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO��
FRQVWLWX\HQGR�VX�DWULEXFLµQ�P£V�VLJQLFDWLYD��DO�PHQRV�GHVGH�HO�SXQWR�GH�
YLVWD�QXP«ULFR��SXHV��HQ�OD�DFWXDOLGDG��UHSUHVHQWD�HO������GHO�WUDEDMR�TXH�
GHVDUUROOD�QXHVWUD�PDJLVWUDWXUD�

$�HVWDV�DOWXUDV��OD�GRFWULQD�QDFLRQDO�KD�HIHFWXDGR�GLYHUVDV�HYDOXDFLR�
QHV�GHO�GHVDUUROOR�GH�OD�DFFLµQ�GH�LQDSOLFDELOLGDG�UDGLFDGD�HQ�HO�7ULEXQDO�
&RQVWLWXFLRQDO���HQIDWL]DQGR�ODV�SULQFLSDOHV�O¯QHDV�MXULVSUXGHQFLDOHV�TXH�
KDQ�GHULYDGR�GH� ORV�IDOORV�TXH�ODV�KDQ�UHVXHOWR��(QWUH� ODV�FRQFOXVLRQHV�
GH�GLFKRV�HVWXGLRV�SXHGH�GHVWDFDUVH�TXH�H[LVWH�FRQVHQVR��HQWUH�ORV�HVSH�
FLDOLVWDV��HQ�TXH�OD�UHIHULGD�DFFLµQ�QR�FRQVWLWX\H�XQ�DPSDUR�GH�GHUHFKRV�

�ܢ 9«DQVH��HQ�HVWH�VHQWLGR��0DQXHO�1¼³H]�3REOHWH��ف/RV�HIHFWRV�GH�ODV�VHQWHQFLDV�HQ�HO�SURFHVR�
GH�LQDSOLFDELOLGDG�HQ�&KLOH��([DPHQ�D�XQ�TXLQTXHQLR�GH�OD�UHIRUPD�FRQVWLWXFLRQDOق��(Q�
(VWXGLRV�&RQVWLWXFLRQDOHV��$³R�����1R�6ܐ��DQWLDJR��&HQWUR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV�
GH�OD�8QLYHUVLGDG�GH�7DOFD���������(QULTXH�1DYDUUR�%HOWU£Q��ف(O�FRQWURO�GH�FRQVWLWXFLR�
QDOLGDG�GH�ODV�OH\HV�HQ�&KLOH������������ق��&XDGHUQRV�GHO�7ULEXQDO�&RQVWLWXFLRQDO��1R��
����6DQWLDJR��������� -RUJH�&RUUHD�6XWLO� �,QDSOLFDELOLGDG�SRU� LQFRQVWLWXFLRQDOLGDG�HQ� OD�
MXULVSUXGHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO��6DQWLDJR��$EHOHGR�3HUURW��������\�)UDQFLVFR�
=¼³LJD�8UELQD��$FFLRQHV�GH�LQDSOLFDELOLGDG�H�LQFRQVWLWXFLRQDOLGDG��'RFWULQD�\�MXULVSUXGHQFLD�
GHO�7ULEXQDO�&RQVWLWXFLRQDO�VREUH�WHPDV�SURFHVDOHV��6DQWLDJR��$EHOHGR�3HUURW��������
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IXQGDPHQWDOHV��HQ�OD�PHGLGD�TXH�HO�FRQVWLWX\HQWH�GH������QR�SULYµ�D�ORV�
WULEXQDOHV�RUGLQDULRV�GH�MXVWLFLD�GHO�FRQRFLPLHQWR�GH�ORV�UHFXUVRV�GH�SUR�
WHFFLµQ�\�GH�K£EHDV�FRUSXV�

1R�REVWDQWH�OR�VH³DODGR��GHEH�UHFRQRFHUVH�TXH��HQ�OD�PD\RU¯D�GH�ODV�
DFFLRQHV�GH�LQDSOLFDELOLGDG�TXH�VH�GHGXFHQ�DQWH�HO�7ULEXQDO�&RQVWLWXFLR�
QDO�FKLOHQR��HO�YLFLR�GH�FRQVWLWXFLRQDOLGDG�LQYRFDGR�VXHOH�FRQVLVWLU�HQ�OD�
YXOQHUDFLµQ�GH�XQ�GHUHFKR�IXQGDPHQWDO��OR�TXH�KD�SURGXFLGR�XQD�LQWH�
UHVDQWH�MXULVSUXGHQFLD�TXH�QR�VROR�GRWD�GH�FRQWHQLGR�D�DTXHOORV�GHUHFKRV�
TXH�VXHOHQ�HQXQFLDUVH�FRPR�FRQFHSWRV�MXU¯GLFRV�LQGHWHUPLQDGRV�VLQR�TXH�
WDPEL«Q�KD�FRQWULEXLGR�D�LQIXQGLUOHV�HFDFLD�QR�VROR�HQ�XQD�SHUVSHFWLYD�
YHUWLFDO�VLQR�TXH�WDPEL«Q�KRUL]RQWDO��&RPR�KD�H[SUHVDGR�HO�H[SUHVLGHQWH�
GH�QXHVWUR�7ULEXQDO��-RV«�/XLV�&HD�(JD³D��

��ً��HO�HIHFWR�GH�LUUDGLDFLµQ��TXH�GHVYLQFXOD�ORV�GHUHFKRV�
IXQGDPHQWDOHV�GH�OD�UHODFLµQ�(VWDGR�FLXGDGDQR��KDFLHQGR�
TXH� UõDQ� HQ� WRGD� GLUHFFLµQ� \� FXDOTXLHUD� VHD� HO� £PELWR�
GHO�'HUHFKR�� LQIXQGH� HFDFLD�HQWH� D� WHUFHURV� D� OD� MX�
ULVSUXGHQFLD�FRQVWLWXFLRQDO��(VD�FXDOLGDG��GHULYDGD�GH�OD�
VXSUHPDF¯D�FRQVWLWXFLRQDO�\�GH�ODV�UHVROXFLRQHV�GHO�µUJDQR�
HQFDUJDGR�GH�FDXWHODUOD��HQ�JUDGR�P£[LPR��HV�P£V�FODUD�\�
PHQRV�FRQWURYHUWLEOH�FXDQGR�HQ�OD�FLPD�GH�OD�MXULVGLFFLµQ�
VH�DGYLHUWH�KRPRJHQHLGDG����

8QR�GH�ORV�SDU£PHWURV�IXQGDPHQWDOHV�SDUD�GDU�HFDFLD�D�ORV�GHUHFKRV�
IXQGDPHQWDOHV�SRU�ORV�TXH�VH�KD�JXLDGR�HO�7ULEXQDO�&RQVWLWXFLRQDO��HQ�HO�
HMHUFLFLR�GH�OD�DFFLµQ�GH�LQDSOLFDELOLGDG��KD�VLGR�HO�GH�OD�IXHU]D�QRUPDWLYD�
GLUHFWD�GH�OD�&DUWD�)XQGDPHQWDO��OR�TXH�VXSRQH�UHFRQRFHU�TXH�QR�SXHGHQ�
H[LVWLU�GLVSRVLFLRQHV�PHUDPHQWH�SURJUDP£WLFDV�GHQWUR�GH�HOOD��(VWD�WHVLV�
UHVXOWµ�GHFLVLYD��SRU�HMHPSOR��SDUD�DYDQ]DU�HQ�OD�MXVWLFLDELOLGDG�GH�XQ�GHUH�
FKR�VRFLDO�FRPR�HO�GHUHFKR�D�OD�VDOXG��HQ�XQD�VHQWHQFLD�GH�LQDSOLFDELOLGDG���
TXH�DEULµ�HO�FDPLQR�SDUD�OD�SRVWHULRU�GHFODUDFLµQ�GH�LQFRQVWLWXFLRQDOLGDG�GHO�
DUW¯FXOR����WHU�GH�OD�/H\�GH�,VDSUHV����,QVWLWXFLRQHV�GH�6DOXG�3UHYLVLRQDO��HQ�

�ܣ -RV«�/XLV�&HD�(JD³D7ف��UHV�D³RV�GH�HVS¯ULWX�\�REUD�GHO�7ULEXQDO�&RQVWLWXFLRQDOق��(Q�(VWDGR�
VRFLDO�\�MXVWLFLD�FRQVWLWXFLRQDO��&XDGHUQRV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�1R������6DQWLDJR��������
Sܗ����

�ܐ� 67&�5RO�1r������GH����GH�MXQLR�GHܗ����
�ܑ� 67&�5RO�1r�������GH���GH�DJRVWR�GHܙ���
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FXDQWR�SHUPLW¯D�HO�DO]D�GHO�SUHFLR�GHO�SODQ�GH�VDOXG�GH�ORV�DOLDGRV�D�HVWDV�
HQWLGDGHV�EDV£QGRVH�HQ�FRQVLGHUDFLRQHV�GH�VH[R�\�GH�HGDG�TXH�HO�7ULEXQDO�
HVWLPµ�FRQJXUDWLYRV�GH�XQD�GLVFULPLQDFLµQ�DUELWUDULD��

(Q� OD� SULPHUD� VHQWHQFLD�PHQFLRQDGD�� OD� LQDSOLFDELOLGDG� VH� GHFLGLµ�
WHQLHQGR�SUHVHQWH��HQWUH�RWUDV�FRQVLGHUDFLRQHV��TXH�

�ً��UHVXOWD�LQHOXGLEOH�GHVYDQHFHU�OD�WHVLV�FRQWUDULD�D�TXH�ORV�
GHUHFKRV�VRFLDOHV�VHDQ�UHDOPHQWH�WDOHV��$VHYHUDQGR��FRPR�
OR�KDFH�)UDQFLVFR�-��/DSRVWD��FLW���SS�����������TXH�SRQHU�
HQ�GXGD� VX� ��GHقSUDFWLFDELOLGDGف UHDOL]DFLµQ� HV�XQD� LGHD�
FRQIXVD��SRUTXH�HVDف�UHVHUYD�GH�OR�SRVLEOHق�OOHYD�D�VRVWHQHU�
TXH�OD�&RQVWLWXFLµQ�KD�GH�VHUف�GHVDFWLYDGDق��D�FDXVD�GH�OD�
LPSRVLELOLGDG�HFRQµPLFD�GHO�(VWDGR�GH�GDUOHV�VDWLVIDFFLµQ��
FRQYLUWLHQGR�DV¯�HQ�YLUWXDOHV�ODV�FO£XVXODV�IXQGDPHQWDOHV�
TXH�DVHJXUDQ�VX�PDWHULDOL]DFLµQ���&RQVLGHUDQGR���r��

3RU�RWUR�ODGR��H[LVWH�XQ�FRQVHQVR�JHQHUDOL]DGR�HQ�&KLOH�HQ�HO�VHQWLGR�
GH�TXH�HO�FRQRFLPLHQWR�GH� OD�DFFLµQ�GH� LQDSOLFDELOLGDG�SRU�HO�7ULEXQDO�
&RQVWLWXFLRQDO�KD�UHIRU]DGR�OD�LGHD�GH�DFFHVR�D�OD�MXVWLFLD��SXHV�XQR�GH�
ORV� HOHPHQWRV� FRQVLGHUDGRV� SRU� HO� FRQVWLWX\HQWH� GHO� D³R� ����� SDUD� VX�
WUDVSDVRظ�GHVGH�OD�&RUWH�6XSUHPDط�IXH�TXH�HVWD�¼OWLPD�VH�KDE¯D�QHJDGR��
UHLWHUDGDPHQWH��D�SURQXQFLDUVH�VREUH�ORV�SUREOHPDV�GH�LQFRQVWLWXFLRQDOL�
GDG�JHQHUDGRV�HQ�HO�SURFHVR�GH�IRUPDFLµQ�GH�OD�OH\��LQFRQVWLWXFLRQDOLGDG�
GH�IRUPD���DO�WLHPSR�TXH�KDE¯D�HQGXUHFLGR�QRWRULDPHQWH�ORV�FULWHULRV�GH�
LQDGPLVLELOLGDG�GH�OD�DFFLµQ��SRU�HMHPSOR��FXDQGR�VH�WUDWDED�GH�H[DPLQDU�
OD�HYHQWXDO�LQFRQVWLWXFLRQDOLGDG�GH�SUHFHSWRV�OHJDOHV�DQWHULRUHV�D�OD�&RQV�
WLWXFLµQ�SRU�FRQWHQHU�SUHFHSWRV�FRQWUDULRV�D�HVWD��FLUFXQVWDQFLD�HQ�TXH�OD�
&RUWH�6XSUHPD�HVWLPDED�TXH�HVW£EDPRV�HQWH�D�XQ�SUREOHPD�GH�GHURJD�
FLµQ�W£FLWD�SRU�LQFRQVWLWXFLRQDOLGDG��SURSLD�GH�ORV�MXHFHV�GH�OD�LQVWDQFLD�\�
TXH�QR�HQYROY¯D��SRU�HQGH��XQ�FRQLFWR�FRQVWLWXFLRQDO�

)LQDOPHQWH��\�VROR�FRPHQWDQGR�OD�MXULVSUXGHQFLD�P£V�LPSRUWDQWH�SUR�
GXFLGD�FRQ�RFDVLµQ�GH�OD�FRPSHWHQFLD�P£V�UHFXUUHQWH�GHO�7ULEXQDO�&RQV�
WLWXFLRQDO�FKLOHQR��D�SDUWLU�GHO�D³R�������FDEH�KDFHU�XQD�UHH[LµQ�VREUH�OD�
DSOLFDFLµQ�GH�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�GH�GHUHFKRV�KXPDQRV��<�HV�TXH�
&KLOH��D�GLIHUHQFLD�GH�OR�TXH�VXFHGH�FRQ�RWUDV�FRQVWLWXFLRQHV�GHO�FRQWLQHQ�
WH��QR�FRQWLHQH��GHQWUR�GH�OD�&DUWD�)XQGDPHQWDO��XQD�UHIHUHQFLD�H[SO¯FLWD�
DO�UDQJR�GH�ORV�WUDWDGRV�LQWHUQDFLRQDOHV�GH�GHUHFKRV�KXPDQRV��7DPSRFR�VH�
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FRQWLHQH�XQD�FO£XVXOD�FRPR�OD�GHO�$UWܙ����GH�OD�&RQVWLWXFLµQ�HVSD³ROD�
TXH�REOLJXH�D�LQWHUSUHWDU�ORV�GHUHFKRV�IXQGDPHQWDOHV�WHQLHQGR�SUHVHQWH�ORV�
SDU£PHWURV�GHULYDGRV�GHO�GHUHFKR�LQWHUQDFLRQDO�GH�ORV�GHUHFKRV�KXPDQRV��

(Q�FRQVHFXHQFLD��SRGU¯D�VRVWHQHUVH��HQ�SULQFLSLR��TXH�QR�WHQLHQGR�
HVWRV�WUDWDGRV�UDQJR�FRQVWLWXFLRQDO�QR�VH�SXHGH�HIHFWXDU�XQD�FRQRQWDFLµQ�
HQWUH�XQ�SUHFHSWR�LQDFRQVWLWXFLRQDO�\�DTX«OORV�TXH�QR�IRUPDU¯DQ�SDUWH�GH�
OD�&RQVWLWXFLµQ�PDWHULDO�HQ�XQD�VXHUWH�GHف�EORTXH�GH�FRQVWLWXFLRQDOLGDGق�
FRPR�HO�TXH�H[LVWH�HQ�&RORPELD�

6LQ�HPEDUJR��HVWD�FLUFXQVWDQFLD�QR�KD� VLGR�REVW£FXOR��SRU�HMHPSOR��
SDUD� FRQVLGHUDU� ODV� QRUPDV� FRQWHQLGDV� HQ� OD�&RQYHQFLµQ�$PHULFDQD� GH�
'HUHFKRV�+XPDQRV�R�HQ�OD�&RQYHQFLµQ�GH�ORV�'HUHFKRV�GHO�1L³R�FXDQGR�
ORV�GHUHFKRV�HYHQWXDOPHQWH�YXOQHUDGRV�VH�HQFRQWUDEDQ�SUHYLVWRV�HQ�HVRV�
FXHUSRV�QRUPDWLYRV��HQ�IRUPD�FRPSOHPHQWDULD�R�VXSOHWRULD�GH�OR�SUHYLVWR�
HQ�OD�SURSLD�&RQVWLWXFLµQ�FKLOHQD��/R�DQWHULRU��HQ�YLUWXG�GH�OD�QRUPD�LQ�
WURGXFLGD�SRU�OD�UHIRUPD�FRQVWLWXFLRQDO�GHO�D³R�������DO�LQFLVR�VHJXQGR�GHO�
DUW¯FXOR��r�GH�OD�&RQVWLWXFLµQ��VHJ¼Q�OD�FXDOف��HV�GHEHU�GH�ORV�µUJDQRV�GHO�
(VWDGR�UHVSHWDU�\�SURPRYHU�WDOHV�GHUHFKRV��ORV�HVHQFLDOHV�TXH�HPDQDQ�GH�OD�
QDWXUDOH]D�KXPDQD���JDUDQWL]DGRV�SRU�HVWD�&RQVWLWXFLµQ��DV¯�FRPR�SRU�ORV�
WUDWDGRV�LQWHUQDFLRQDOHV�UDWLFDGRV�SRU�&KLOH�\�TXH�VH�HQFXHQWUDQ�YLJHQWHVق�

$V¯� VH�KD�GHFLGLGR��SRU�HMHPSOR��TXH� OD�SRVLELOLGDG�GH�GLVSRQHU�HO�
DUUHVWR�GH�XQ�HPSOHDGRU�SRU�HO�QR�SDJR�GH�ODV�FRWL]DFLRQHV�SUHYLVLRQDOHV�
GH�VXV�HPSOHDGRUHV�QR�FRQVWLWX\Hف�SULVLµQ�SRQ�GHXGDVق����R�TXH�ODV�OLPL�
WDFLRQHV�LQWURGXFLGDV�SRU�HO�&µGLJR�&LYLO�D�ODV�DFFLRQHV�GH�UHFODPDFLµQ�GH�
SDWHUQLGDG�GHGXFLGDV�SRU�HO�KõR�FRQWUD�ORV�KHUHGHURV�GHO�VXSXHVWR�SDGUH�
SXJQDQ�FRQWUD�HOف�GHUHFKR�D�OD�LGHQWLGDGق�UHFRQRFLGR�HQ�OD�&RQYHQFLµQ�
GH�ORV�'HUHFKRV�GHO�1L³R����'H�HVWD�PDQHUD�VH�KD�HQFRQWUDGR�XQD�Y¯D�SDUD�
GDU�HFDFLD�D�GHUHFKRV�TXH�QR�HVWDQGR�PDWHULDOPHQWH�FRQWHPSODGRV�HQ�
HO�WH[WR�GH�OD�&RQVWLWXFLµQ�FKLOHQD�WLHQHQ�HO�FDU£FWHU�GHف�HVHQFLDOHV�GH�OD�
QDWXUDOH]D�KXPDQDق�FRQVWLWX\HQGR�VX�UHVSHWR�\�SURPRFLµQ�XQD�REOLJD�
FLµQ�SDUD�WRGRV�ORV�µUJDQRV�GHO�(VWDGR��'H�OD�PLVPD�IRUPD��HO�WULEXQDO�
HQWLHQGH�TXH��DO�SURFHGHU�FRPR�VH�KD�H[SOLFDGR��VH�DSOLFD�HO�WH[WR�GH�OD�
PLVPD�&RQVWLWXFLµQ��DUW¯FXOR��r��LQFLVR�VHJXQGR��\�QR�VH�KDFH�GHFLU�D�OD�
&RQVWLWXFLµQ�OR�TXH�«VWD�UHDOPHQWH�QR�GLFH�TXH�HV�HO�SULQFLSDO�O¯PLWH�TXH�
GHEH�REVHUYDU�HO�MXH]�FRQVWLWXFLRQDO�

�ܒ� 67&�5RO�1r������GH���GH�MXQLR�GHܖ����
�ܓ� 67&�5RO�1r�������GH����GH�VHSWLHPEUH�GHܘ����
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6LQ�GXGD��PXFKRV�RWURV�DVSHFWRV�SRGU¯DQ�FRPHQWDUVH�GH�OD�QXWULGD�
MXULVSUXGHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH�HVWD�WHUFHUD�HWDSD��SHUR��WDO�
FRPR�GHF¯D�HO�FDQWDQWHف��VH�KDFH�FDPLQR�DO�DQGDUق��GH�PRGR�TXH��LQFOXVR��
ORV�DSRUWHV�TXH�KH�UHVH³DGR�SXGLHUDQ�HVWDU�VXMHWRV�D�XQD�YDULDFLµQ�HQ�OD�
PHGLGD�TXH�YD\D�FDPELDQGR�OD�FRQIRUPDFLµQ�GH�QXHVWUD�PDJLVWUDWXUD��OR�
TXH�KDFH�SUXGHQWH�WHUPLQDU�DTX¯�HVWH�H[DPHQ��UHLWHUDQGR�QXHVWURV�DJUD�
GHFLPLHQWRV�SRU� OD� LQYLWDFLµQ�FXUVDGD�SDUD�SDUWLFLSDU�HQ�HVWH�&RQJUHVR�
,QWHUQDFLRQDO�\�HQ�OD�REUD�FROHFWLYD�TXH�OR�VHJXLU£�

%LEOLRJUDή®D

&DSSHOOHWWL��0DXUR��2EUDV��/D� MXVWLFLD� FRQVWLWXFLRQDO��'LPHQVLRQHV�GH� OD�
MXVWLFLD�HQ�HO�PXQGR�FRQWHPSRU£QHR��0«[LFR��3RUU¼Dܖ�����

&HD�(JD³D��-RV«�/XLV7ف��UHV�D³RV�GH�HVS¯ULWX�\�REUD�GHO�7ULEXQDO�&RQV�
WLWXFLRQDOق�� HQ�(VWDGR� VRFLDO� \� MXVWLFLD� FRQVWLWXFLRQDO��&XDGHUQRV� GHO�
7ULEXQDO�&RQVWLWXFLRQDO��1R������6DQWLDJRܘ�����

&RUUHD�6XWLO��-RUJH��,QDSOLFDELOLGDG�SRU�LQFRQVWLWXFLRQDOLGDG�HQ�OD�MXULVSUX�
GHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO��6DQWLDJR��$EHOHGR�3HUURWܚ����

)LJXHURD�0HM¯D��*LRYDQQL�$��/DV�VHQWHQFLDV�FRQVWLWXFLRQDOHV�DW¯SLFDV�HQ�HO�
GHUHFKR� FRPSDUDGR� \� HQ� OD� DFFLµQ� GH� LQFRQVWLWXFLRQDOLGDG�PH[LFDQD��
0«[LFR��3RUU¼Dܚ����

+¦EHUOH��3HWHU��/D�&RQVWLWXFLµQ�FRPR�FXOWXUD��7UDGXFFLµQ�GH�$QD�0DU¯D�
0RQWR\D��%RJRW£��,QVWLWXWR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV�&DUORV�5HV�
WUHSR�3LHGUDKLWD��8QLYHUVLGDG�([WHUQDGR�GH�&RORPELD�����ܑ

1DYDUUR�%HOWU£Q��(QULTXHف��(O�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV�
HQ�&KLOH� ��XDGHUQRV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�1R&��ق�����������
����6DQWLDJRܚ����

1RKOHQ��'LHWHUف��-XULVGLFFLµQ�FRQVWLWXFLRQDO�\�FRQVROLGDFLµQ�GH�OD�GHPR�
FUDFLDق��(Q�5HYLVWD�,EHURDPHULFDQD�GH�'HUHFKR�3URFHVDO�&RQVWLWXFLRQDO�
1R�0ܘ��«[LFR��3RUU¼D��HQHUR�MXQLRܗ����

1¼³H]�3REOHWH��0DQXHOف��/RV�HIHFWRV�GH�ODV�VHQWHQFLDV�HQ�HO�SURFHVR�GH�
LQDSOLFDELOLGDG� HQ�&KLOH�� ([DPHQ� D� XQ� TXLQTXHQLR� GH� OD� UHIRUPD�
FRQVWLWXFLRQDOق��(Q�(VWXGLRV�&RQVWLWXFLRQDOHV��$³R�����1R�6ܐ��DQWLD�
JR��&HQWUR�GH�(VWXGLRV�&RQVWLWXFLRQDOHV�GH�OD�8QLYHUVLGDG�GH�7DOFD��
������SSܓ������
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3H³D�7RUUHV��0DULVROف��/RV�GHVD¯RV�SDUD�OD�MXVWLFLD�FRQVWLWXFLRQDO�FKLOHQD�
D�SDUWLU�GH�OD�UHIRUPD�GHق�������&ROHFFLµQ�7ULEXQDOHV�&RQVWLWXFLR�
QDOHV�GH�,EHURDP«ULFD�1R�0ܐ��«[LFR��6XSUHPD�&RUWH�GH�-XVWLFLD�GH�
OD�1DFLµQܕ�����

3H³D�7RUUHV��0DULVROف��/D�MXULVSUXGHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�VXV�
HIHFWRV�HQ�OD�DFWLYLGDG�OHJLVODWLYDق��(Q�+HPLFLFOR��5HYLVWD�GH�(VWXGLRV�
3DUODPHQWDULRV��$FDGHPLD�3DUODPHQWDULD�GH�OD�&£PDUD�GH�'LSXWDGRV��
1R�����6DQWLDJR��VHJXQGR�VHPHVWUH�GHܙ���

5¯RV��OYDUH]��/DXWDUR7ف��UDVFHQGHQFLD�GH�OD�UHIRUPD�FRQVWLWXFLRQDO�HQ�OD�
VRQRP¯D�\�ODV�DWULEXFLRQHV�GHO�7ULEXQDO�&RQVWLWXFLRQDOق��(Q�(VWXGLRV�
&RQVWLWXFLRQDOHV��$³R����1R�6ܐ��DQWLDJR��&HQWUR�GH�(VWXGLRV�&RQV�
WLWXFLRQDOHV�GH�OD�8QLYHUVLGDG�GH�7DOFDܔ�����

5¯RV��OYDUH]��/DXWDUR6ف��XSHUYLYHQFLD�R�HOLPLQDFLµQ�GH�ODV�OH\HV�RUJ£QLFDV�
FRQVWLWXFLRQDOHVق��(Q�$VRFLDFLµQ�&KLOHQD�GH�'HUHFKR�&RQVWLWXFLRQDO��
&RQJUHVR�1DFLRQDO��/LEUR�KRPHQDMH�DO�SURIHVRU�$OHMDQGUR�6LOYD�%DVFX³£Q��
6DQWLDJR��(GLWRULDO�-XU¯GLFD�GH�&KLOHܜ����

6LOYD�%DVFX³£Q��$OHMDQGUR��7UDWDGR�GH�GHUHFKR�FRQVWLWXFLRQDO���l�(GLFLµQ��
WRPR�,;��6DQWLDJR��(GLWRULDO�-XU¯GLFD�GH�&KLOHܒ�����

6LOYD�&LPPD��(QULTXHف��(O�7ULEXQDO�&RQVWLWXFLRQDO�GH�&KLOH�����������ق���
&XDGHUQRV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�1R�������GD��(GLFLµQ��6DQWLDJR��
ܗ���

=DSDWD�/DUUD¯Q��3DWULFLR��-XVWLFLD�FRQVWLWXFLRQDO��7HRU¯D�\�SU£FWLFD�HQ�HO�GH�
UHFKR�FKLOHQR�\�FRPSDUDGR��6DQWLDJR��(GLWRULDO�-XU¯GLFD�GH�&KLOHܗ�����

=¼³LJD�8UELQD��)UDQFLVFR��$FFLRQHV�GH�LQDSOLFDELOLGDG�H�LQFRQVWLWXFLRQDOL�
GDG��'RFWULQD�\�MXULVSUXGHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�VREUH�WHPDV�
SURFHVDOHV��6DQWLDJR��$EHOHGR�3HUURWܙ����



Retos y prespectivas
del

Tribunal Constitucional

Lic. Eduardo Jorge Prats,
jurista experto en derecho constitucional

República Dominicana



Lic. Eduardo Jorge Prats

/LFHQFLDGR� HQ�'HUHFKR�SRU� OD�3RQWLFLD�8QLYHUVLGDG�&DWµOLFD�0DGUH� \�
0DHVWUD��38&00���0DHVWU¯D�HQ�5HODFLRQHV�,QWHUQDFLRQDOHV�FRQ�FRQFHQWUDFLµQ�
HQ�GHUHFKRV�KXPDQRV��1HZ�6FKRRO�IRU�6RFLDO�5HVHDUFK��1HZ�<RUN���$XWRU�GH�
'HUHFKR�&RQVWLWXFLRQDO��YRO¼PHQHV�,�\�,,��&RQVWLWXFLµQ�\�HFRQRP¯D�\�ORV�/RV�SH�
OLJURV�GHO�SRSXOLVPR�SHQDO��'RFHQWH�GH�'HUHFKR�&RQVWLWXFLRQDO�HQ�OD�38&00��
&RRUGLQDGRU�GH�OD�PDHVWU¯D�GH�'HUHFKR�&RQVWLWXFLRQDO�38&00�&DVWLOOD�/D�
0DQFKD�



 721

T
er

c
er

a 
jo

r
n

ad
a

��
�G
H�H

QH
UR
�G
H��

��
�

/D�FUHDFLµQ��H[LVWHQFLD�\�IXQFLRQDPLHQWR�GH�XQ�WULEXQDO�FRQVWLWX�
FLRQDO�SRU�YH]�SULPHUD�HQ�OD�KLVWRULD�FRQVWLWXFLRQDO�GH�5HS¼EOLFD�
'RPLQLFDQD�KDFH�TXH�VHD�LPSUHVFLQGLEOH��SRU�OR�PHQRV�SDUD�WRGR�

MXULVWD�TXH�WRPH�HQ�VHULR�OD�&RQVWLWXFLµQ�GH������\�HO�(VWDGR�VRFLDO�\�
GHPRFU£WLFR�GH�GHUHFKR�TXH�HOOD�SURFODPD�\�UHJXOD��UHH[LRQDU�VREUH�ORV�
UHWRV�\�SHUVSHFWLYDV�GH�HVWH�QXHYR�µUJDQR�MXULVGLFFLRQDO�GH�FRQWURO�GH�OD�
FRQVWLWXFLRQDOLGDG�\�GH�GHIHQVD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��<�HV�TXH�OR�
TXH�OD�&RQVWLWXFLµQ�VLJQLTXH�\�HQ�TX«�PHGLGD�HOOD�LPSUHJQH�HO�DFFLRQDU�
GH�ORV�SRGHUHV�S¼EOLFRV�\�GH�WRGDV�ODV�SHUVRQDV�GHSHQGHU£��HQ�JUDQ�PHGLGD��
GH�FµPR�HO�µUJDQR�VXSUHPR�GH�JDUDQW¯D�MXULVGLFFLRQDO�GH�OD�&RQVWLWXFLµQ�
GHVSOLHJXH�HIHFWLYDPHQWH�ODV�IXQFLRQHV�TXH�OH�KD�HQFRPHQGDGR�WDQWR�HO�
FRQVWLWX\HQWH�FRPR�HO�OHJLVODGRU�RUJ£QLFR�

+HPRV�RUJDQL]DGR�OD�SUHVHQWH�H[SRVLFLµQ�DOUHGHGRU�GH�RFKR�FXHVWLR�
QHV�TXH�FRQVLGHUDPRV�IXQGDPHQWDOHV�SDUD�HQWHQGHU�FX£OHV�VRQ�ORV�UHWRV�
TXH�HQHQWD�HO�7ULEXQDO�&RQVWLWXFLRQDO�\�TX«�SHUVSHFWLYDV�VH�YLVOXPEUDQ�
UHVSHFWR� DO�PRGR�HQ�TXH�HVWH�µUJDQR�SRGU¯D� DERUGDU� HVWRV� UHWRV� HQ�HO�
IXWXUR�P£V�FHUFDQR���

I.  El reto y las perspectivas de la independencia

&RQIRUPH�HO�DUW¯FXOR����GH�OD�/H\�Q¼P����������2UJ£QLFD�GHO�7UL�
EXQDO�&RQVWLWXFLRQDO�\�ORV�3URFHGLPLHQWRV�&RQVWLWXFLRQDOHV��/27&3&���
ORV�MXHFHV�GHO�7ULEXQDO�&RQVWLWXFLRQDOف�QR�HVW£Q�VXMHWRV�D�PDQGDWR�LP�
SHUDWLYR��QL�UHFLEHQ�LQVWUXFFLRQHV�GH�QLQJXQD�DXWRULGDG��1R�LQFXUUHQ�HQ�
UHVSRQVDELOLGDG�SRU�ORV�YRWRV�HPLWLGRV�HQ�HO�HMHUFLFLR�GH�VXV�IXQFLRQHVق��
(VWRV�WH[WRV�OHJDOHV�EXVFDQ�SUHVHUYDU�OD�LQGHSHQGHQFLD�H�LPSDUFLDOLGDG�GH�
ORV�MXHFHV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�DV¯�FRPR�HO�DGHFXDGR�GHVHPSH³R�GH�
VXV�IXQFLRQHV�MXULVGLFFLRQDOHV��6L�HVWRV�MXHFHVف�QR�HVW£Q�VXMHWRV�D�PDQGDWR�
LPSHUDWLYR��QL�UHFLEHQ�LQVWUXFFLRQHV�GH�QLQJXQD�DXWRULGDGق��DUW¯FXOR������
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HQWRQFHV�HV�SUHFLVR�LPSHGLU�FXDOTXLHU�OD]R�GH�VXERUGLQDFLµQ�R�Y¯QFXOR�GH�
ORV�LQWHJUDQWHV�GHO�7ULEXQDO�FRQ�µUJDQRV�R�SHUVRQDV�S¼EOLFDV�R�SULYDGDV��
3RU�HVR��OD�IXQFLµQ�GH�MXH]�GHO�7ULEXQDO�&RQVWLWXFLRQDOف�HV�GH�GHGLFDFLµQ�
H[FOXVLYDق��SRU�OR�TXHف�OH�HVW£�SURKLELGR�GHVHPSH³DU�FXDOTXLHU�RWUR�FDUJR�
S¼EOLFR�R�SULYDGR�\�HMHUFHU� FXDOTXLHU�SURIHVLµQ�X�RFLRق� �DUW¯FXOR������
�RSWDU�SRU�QLQJ¼Q�FDUJRف��قGHIHQGHU�R�DVHVRUDU�S¼EOLFD�R�SULYDGDPHQWHف
HOHFWLYR��QL�SDUWLFLSDU� HQ� DFWLYLGDGHV�SRO¯WLFR�SDUWLGLVWDVق� �DUW¯FXOR������
$XQTXH�OD�/27&3&�QR�OR�GLFH�H[SUHVDPHQWH��VH�LQHUH�TXH�OD�GHGLFDFLµQ�
H[FOXVLYD�D�OD�TXH�VH�UHHUH�HO�DUW¯FXOR����LPSLGH�D�ORV�MXHFHV�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�RFXSDU�HPSOHRV�HQ�WRGD�FODVH�GH�SHUVRQDV�¯VLFDV�R�MXU¯GL�
FDV��S¼EOLFDV�R�SULYDGDV��VHDQ�FRQ�R�VLQ�QHV�GH�OXFUR��HVW«Q�UHWULEXLGRV�
R�QR��/D�/27&3&�EXVFD�OD�GHVYLQFXODFLµQ�WRWDO��SRU�LPSRVLFLµQ�GH�OD�
DSDULHQFLD�GH�LPSDUFLDOLGDG�H[LJLEOH��\�D�WHQRU�GH�OD�H[FOXVLYD�GHGLFDFLµQ�
\�¼QLFD�UHWULEXFLµQ

/D�/27&3&�HVWDEOHFH�TXH�ORV�LQWHJUDQWHV�GHO�7ULEXQDO�&RQVWLWXFLR�
QDOف�QR�SRGU£Q�RSWDU�SRU�QLQJ¼Q�FDUJR�HOHFWLYR�S¼EOLFR�QL�SDUWLFLSDU�HQ�
DFWLYLGDGHV�SRO¯WLFR�SDUWLGDULDVق��DUW¯FXOR������&RQ�HVWH�SUHFHSWR��VH�EXVFD�
OD�GHVSROLWL]DFLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO��3HURً��TX«�VH�TXLHUH�GH�
FLU�FXDQGR�VH�KDEOD�GHف�GHVSROLWL]DFLµQق"�$QWH�WRGR�KD\�TXH�HVWDU�FODURV�
TXH��FRQIRUPH�OD�&RQVWLWXFLµQ��VL�HO�7ULEXQDO�&RQVWLWXFLRQDO�QR�TXLHUH�
GHMDU�GH�VHU�XQ�µUJDQR�GHO�(VWDGR��HV�REYLR�TXH�QR�SXHGH�GHMDU�GH�HVWDU�
SROLWL]DGR��HQ�HO�VHQWLGR�GH�µUJDQR�TXH��DXQTXH�H[WUD�SRGHU��WLHQH�TXH�
VHU�MXVWDPHQWH�SRO¯WLFR�SXHV�FXPSOH�IXQFLRQHV�SRO¯WLFDV�HQ�WDQWR�HV�SUH�
FLVDPHQWH�XQ�µUJDQR�GHO�(VWDGR�TXH�VROR�GHMDQGR�GH�VHU�HVWDWDO�SRGU¯D�
GHMDU�GH�VHU�SRO¯WLFR��6L�HVWR�HV�DV¯�FRPR�HV���TX«�VHQWLGR�WLHQH�KDEODU�GH�
GHVSROLWL]DFLµQ�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD"�3HQVDPRV�
TXH�� VROR� HV� FRQVWLWXFLRQDOPHQWH� Y£OLGR� KDEODU� GH� GHVSROLWL]DFLµQ� GHO�
7ULEXQDO�&RQVWLWXFLRQDO�HQ�HO�VHQWLGR�GH�HYLWDU�ODف�SDUWLGL]DFLµQق�GH�ORV�
MXHFHV�FRQVWLWXFLRQDOHV��SXHV�HVWD��HQWHQGLGD�FRPR�VRPHWLPLHQWR�GH� OD�
MXVWLFLD�FRQVWLWXFLRQDO�HVSHFLDOL]DGD��D�XQ�SDUWLGR�SRO¯WLFR��D�XQ�JUXSR�GH�
HPSUHVDULRV�R�D�FXDOTXLHU�SRGHU�I£FWLFR��VHD�OHJDO�R�LOHJDO��DWHQWD�FRQWUD�HO�
FµGLJR�RSHUDWLYR�PLVPR�GH�XQ�µUJDQR�TXH�QR�GHMD�GH�VHU�MXULVGLFFLRQDO�
D�SHVDU�GH�QR�SHUWHQHFHU�DO�3RGHU�-XGLFLDO��OD�LPSDUFLDOLGDG��<�HV�TXH�XQ�
WULEXQDO�FRQVWLWXFLRQDO�SDUWLGDUL]DGR�GHMD�GH�VHU�MXULVGLFFLRQDO��HQ�WDQWR�
\D�QR�HV�QL�LQGHSHQGLHQWH�QL�LPSDUFLDO��/R�DQWHULRU�QR�TXLHUH�GHFLU�TXH�
XQ�PLOLWDQWH�SRO¯WLFR�QR�SXHGD�LQFRUSRUDUVH�DO�7ULEXQDO�&RQVWLWXFLRQDO�
FXPSOLHQGR�ORV�UHTXLVLWRV�FRQVWLWXFLRQDOHV�\�OHJDOHV��/R�TXH�OD�/27&3&�
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SURK¯EH�HV�TXH�TXLHQ�HV�MXH]�GHO�7ULEXQDO�&RQVWLWXFLRQDO�SDUWLFLSH�HQ�DF�
WLYLGDGHV�SRO¯WLFR�SDUWLGLVWDV��QR�TXH�HQ�HO�SDVDGR�KXELHVH�VLGR�PLOLWDQWH�
SRO¯WLFR��6LQ�HPEDUJR��ORV�MXHFHV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�QR�VRQ�HX�
QXFRV�QL�HVRV�VHUHV�LQV¯SLGRV��LQRGRURV�H�LQFRORURV�TXH�QRV�YHQGHQ�DOJXQDV�
FRUULHQWHV�TXH�SRVWXODQ�XQD�LPSRVLEOH�DSROLWLFLGDG�GH�XQRV�MXHFHV�TXH��HQ�
WDQWR�VHUHV�KXPDQRV��VRQ��FRPR�ELHQ�VH³DOµ�$ULVWµWHOHV��LQHYLWDEOHPHQWH�
DQLPDOHV�SRO¯WLFRV��

(V� SUHFLVR� UHVDOWDU� TXH� HQ� HO�PRGHOR� GH�7ULEXQDO�&RQVWLWXFLRQDO�
GRPLQLFDQR�HO�7ULEXQDO�HV�LQWHJUDGR�SRU�WUHFH�MXHFHV�GHVLJQDGRV�SRU�XQ�
SHU¯RGR�P£[LPR�GH�QXHYH�D³RV��(O�&RQVHMR�1DFLRQDO�GH�OD�0DJLVWUDWXUD�
HOLJH�D�HVWRV�MXHFHV��DO�LJXDO�TXH�XQ�FDQGLGDWR�HQWUH�HOORV�SDUD�IXQJLU�FRPR�
SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO��HO�FXDO�SUHVLGH�ODV�VHVLRQHV�\�DX�
GLHQFLDV�GHO�7ULEXQDO�\�OH�UHSUHVHQWD�HQ�WRGR�DFWR�S¼EOLFR��$UWV�����\�VLJV��
GH�OD�/27&3&���/RV�UHTXLVLWRV�SDUD�VHU�MXH]�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
QR�GLHUHQ�GH�ORV�UHTXLVLWRV�SDUD�RSWDU�SRU�HO�FDUJR�GH�MXH]�GH�OD�6XSUHPD�
&RUWH�GH�-XVWLFLD��$UW������GH�OD�&RQVWLWXFLµQ���

7RGRV� ORV� WH[WRV� DQWHV� FLWDGRV� FRQIRUPDQ� OD� EDVH� MXU¯GLFD�P¯QLPD�
QHFHVDULD�SDUD�ORJUDU�HO�LGHDO�GH�LQGHSHQGHQFLD�SURSLR�GH�WRGR�YHUGDGHUR�
7ULEXQDO�&RQVWLWXFLRQDO��/µJLFDPHQWH��OD�LQGHSHQGHQFLD�UHTXLHUH�HO�GHVD�
UUROOR�GH�XQD�FXOWXUD�LQVWLWXFLRQDO�TXH��P£V�DOO£�GH�OR�OHJDO��SURSHQGD�KDFLD�
OD�SUHVHUYDFLµQ�GH�OD�LQGHSHQGHQFLD�GHO�MXH]�FRQVWLWXFLRQDO�HVSHFLDOL]DGR��
3RU�HOOR��OD�LQGHSHQGHQFLD�HV�XQ�JUDQ�\�SHUPDQHQWH�UHWR�SDUD�HO�7ULEXQDO�
&RQVWLWXFLRQDO��HQ�WDQWR�µUJDQR�H[WUDSRGHU��LQGHSHQGHQFLD�TXH�KD\�TXH�
SUHGLFDU�WDQWR�HQWH�D�ORV�SRGHUHV�S¼EOLFRV��HV�GHFLU��HQWH�DO�OHJLVODWLYR��
HO�HMHFXWLYR�\�HO�MXGLFLDO�FRPR��OR�TXH�QR�HV�PHQRV�LPSRUWDQWH��HQWH�D�ORV�
SRGHUHV�I£FWLFRV�R�ORVف�SRGHUHV�VDOYDMHVق��GH�OD�VRFLHGDG��LJOHVLDV��FRUSRUD�
FLRQHV��VLQGLFDWRV��SUHQVD��HYLWDQGR�VHU�FDSWXUDGR�SRU�LQWHUHVHV�SRO¯WLFRV�
R�VRFLDOHV��WDQ�R�P£V�SRGHURVRV�TXH�ORV�SURSLRV�SRGHUHV�HVWDWDOHV��TXH�
FRQGX]FDQ�DO�7ULEXQDO�R�D�XQف�PLQLPDOLVPR�FRQVWLWXFLRQDOق�TXH�YXHOYD�
LQ¼WLO�ORV�SURJUDPDV�FRQVWLWXFLRQDOHV�GH�WUDQVIRUPDFLµQ�VRFLDO�DV¯�FRPR�ORV�
GHUHFKRV�IXQGDPHQWDOHV�R�D�XQف�SRSXOLVPR�FRQVWLWXFLRQDOق�TXH�HURVLRQH�
ODV�JDUDQW¯DV�FRQVWLWXFLRQDOHV�DO�SUHWHQGHU�VROXFLRQHV�D�ORV�SUREOHPDV�GH�ODV�
PD\RU¯DV�SRU�HQFLPD�GH�ORV�O¯PLWHV�FRQVWLWXFLRQDOHV��(VD�LQGHSHQGHQFLD�VH�
IRUWDOHFHU£�HQ�OD�PHGLGD�HQ�TXH�GLIHUHQWHV�\�VXFHVLYDV�PD\RU¯DV�HOHFWRUDOHV�

�ܐ /XLJL�)HUUDMROL��3ULQFLSLD�LXULV��7HRU¯D�GHO�GHUHFKR�\�OD�GHPRFUDFLD��WRPR�0ܐ�DGULG��7URWWD��
������S����ܗ
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SXHGDQ�LQFLGLU�HQ�HO�IXWXUR�HQ�OD�FRQIRUPDFLµQ�GHO�7ULEXQDO�D�WUDY«V�GH�OD�
UHQRYDFLµQ�JUDGXDO�\�SHULµGLFD�HVWDEOHFLGD�SRU�OD�&RQVWLWXFLµQ�\�UHJXOD�
GD�SRU�OD�/27&3&��GH�PRGR�TXH��OD�GLYHUVD�SURFHGHQFLD�SRO¯WLFD�GH�ORV�
PLHPEURV��DSDUWH�GH�KDFHU�P£V�SOXUDO�HO�µUJDQR�MXULVGLFFLRQDO��VLUYD�GH�
FRQWUDSHVR�D�ODV�SUHVLRQHV�SRO¯WLFDV�QDWXUDOHV�\�W¯SLFDV�HQ�WRGRV�ORV�VLVWHPDV�
GH�MXVWLFLD�FRQVWLWXFLRQDO��FRPR�OR�UHYHODQ�ORV�LQWHQWRV�GH�)UDQNO\Q�'��
5RRVHYHOW�GH�DOWHUDU�OD�FRPSRVLFLµQ�GH�OD�&RUWH�6XSUHPD�GH�ORV�(VWDGRV�
8QLGRV�DV¯�FRPR�ORV�HFXHQWHV�FKRTXHV�HQWUH�ODV�DXWRULGDGHV�SRO¯WLFDV�\�ORV�
WULEXQDOHV�FRQVWLWXFLRQDOHV�WDQWR�HQ�(XURSD�FRPR�HQ�QXHVWUD�$P«ULFD��/D�
LQGHSHQGHQFLD��SRU�WDQWR��HV�\�VHU£�VLHPSUH�XQ�UHWR��FRPR�OR�HV�FXLGDUVH�
GH�ORV�FLFORQHV�HQ�HO�WUµSLFR�\�GH�ORV�WVXQDPLV�HQ�HO�RF«DQR�QR�WDQ�SDF¯FR��
FRPR�VX�QRPEUH�LQGLFD��3RU�HVR��DSDUWH�GH�VHU�ERPEHUR�\�SROLF¯D��QR�KD\�
RFLR�P£V�ULHVJRVR�\�SHOLJURVR�TXH�VHU�MXH]�FRQVWLWXFLRQDO�

(V�LPSRUWDQWH�VH³DODU�DTX¯�TXH�XQD�GH�ODV�FDUDFWHU¯VWLFDV�GHO�VLVWHPD�
GLIXVR��WDO�FRPR�KD�HYROXFLRQDGR�HQ�(VWDGRV�8QLGRV��HV�TXH�ORV�WULEXQDOHV�
HVTXLYDQ�HO�FRQRFLPLHQWR�GH�PXFKDV�FRQWURYHUVLDV�FRQVWLWXFLRQDOHV�DFX�
GLHQGR�D�OD�W«FQLFD�GH�ODV�FXHVWLRQHV�SRO¯WLFDV��SROLWLFDO�TXHVWLRQV��R�GH�OD�
DXWRUUHVWULFFLµQ�MXGLFLDO��MXGLFLDO�VHOI�UHVWUDLQW���<�HV�TXH�FRPR�ORV�WULEXQDOHV�
RUGLQDULRV�QR�KDQ�VLGR�HVWDEOHFLGRV�FRQ�OD�PLVLµQ�SULQFLSDO�GH�FRQWURODU�
OD�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV��VLQR�TXH�GLFKR�FRQWURO�OR�HMHUFHQ�FRPR�
XQ�LQFLGHQWH�HQ�ORV�SURFHVRV�EDMR�VX�FRQRFLPLHQWR��VH�VXSRQH�TXH�VHDQ�
GHIHUHQWHV�HQWH�D�ODV�GHFLVLRQHV�GH�ORV�SRO¯WLFRV�\�GH�ORV�SRGHUHV�S¼EOLFRV��

(V�REYLR�TXH�FXDQGR�VH�FXHQWD�FRQ�XQ�YHUGDGHUR�WULEXQDO�
FRQVWLWXFLRQDO��ً��QR�HV�WDQ�I£FLO�GHFODUDU�QR�MXGLFLDEOHV�
FLHUWDV�FXHVWLRQHV��SHUR�FXDQGR�XQ�WULEXQDO�VXSUHPR�QR�
WLHQH�FDU£FWHU�SRO¯WLFR�HQFDUJDGR�GH�UHVROYHU�FRQLFWRV�GH�
SRGHUHV��FRPR�HQ�HO�FDVR�DUJHQWLQR��WRGR�HV�SRVLEOH��(VWRV�
WULEXQDOHV�SXHGHQ�DFXGLU�D�OD�VHOI�UHVWUDLQW�FXDQGR�QR�OHV�
LQWHUHVD�UHVROYHU�HO�FDVR��SRUTXH�VHU¯D�IDYRUHFHU�ORV�GHUHFKRV�
GH�ORV�PHQRV�SRGHURVRV�R�SRUTXH�OHV�DFDUUHDU¯D�FRQLFWRV�
TXH�TXLHUHQ�HYLWDU��R�SXHGH�DPSOLDU�VX�FRPSHWHQFLD�FXDQGR�
OH�LQWHUHVD�SDUWLFXODUPHQWH�KDFHUVH�FDUJR�GH�OD�GHFLVLµQ�GH�
XQ�FDVR�R�IRUPXODU�XQD�VLPSOH�PDQLIHVWDFLµQ�SRO¯WLFD���

ܑ� (XJHQLR�5D¼O�=DDURQL��(VWUXFWXUDV�MXGLFLDOHV��6DQWR�'RPLQJR��&RPLVLRQDGR�GH�$SR\R�D�
OD�5HIRUPD�\�0RGHUQL]DFLµQ�GH�OD�-XVWLFLD���������SS�����
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'H�PRGR�TXH�ORV�WULEXQDOHV�HQ�HO�VLVWHPD�GLIXVR�QR�VROR�WLHQHQ�PXFKDV�
Y¯DV�GH�HYLWDU�HO�FRQRFLPLHQWR�GH�ODV�FRQWURYHUVLDV�FRQVWLWXFLRQDOHV�VLQR�TXH��
DGHP£V��HQ�ORV�FDVRV�FRQVWLWXFLRQDOHV�TXH�DGPLWHQ�VRQ�H[WUHPDGDPHQWH�
GHIHUHQWHV�HQWH�D�GLFKRV�SRO¯WLFRV�\�SRGHUHV�S¼EOLFRV��(Q�HO�FDVR�GH�ORV�
WULEXQDOHV�FRQVWLWXFLRQDOHV��VLQ�HPEDUJR��

�ً��XQD�SRVWXUD�MXGLFLDO�PX\�GHIHUHQWH�QL�VH�SRGU¯D�H[�
WHQGHU�D�XQ�WULEXQDO�FRQVWLWXFLRQDO��SXHV�GH�HVWH�V¯�SXHGH�
GHFLUVH�TXH�KD�VLGR�HULJLGR�FRPRؽ�SULQFLSDO�JDUDQW¯Dؾ�GH�OD�
&RQVWLWXFLµQ�HQWH�DO�OHJLVODGRU�>ً@�6L�TXHUHPRV�WHQHU�XQ�
IRUR�HQ�TXH�ORV�SULQFLSLRV�FRQVWLWXFLRQDOHV�VHDQ�H[DPLQD�
GRV��LQWHUSUHWDGRV�\�KHFKRV�HIHFWLYRV�HQWH�DO�OHJLVODGRU��
ORV�WULEXQDOHV�HQFDUJDGRV�GHO�FRQWURO�QR�GHEH�VHU�W¯PLGRV����

(Q�RWUDV�SDODEUDV��XQ�WULEXQDO�FRQVWLWXFLRQDO�HVW£��SRU�OD�QDWXUDOH]D�
GH�ODV�FRVDV��IRU]DGR�D�VHU�LQGHSHQGLHQWH�SRUTXH�QR�VHUOR�DFDUUHD�XQ�FRVWR�
SRO¯WLFR�PX\�JUDQGH�SDUD�XQ�µUJDQR�FX\D�¼QLFD�PLVLµQ�HV�FRQWURODU�OD�FRQV�
WLWXFLRQDOLGDG�GH�ORV�DFWRV�HVWDWDOHV�\�GHIHQGHU�ORV�GHUHFKRV�IXQGDPHQWDOHV�

II.  El reto y las perspectivas de la decisión

&RQIRUPH� OD�/27&3&�� ODV�GHFLVLRQHV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
VH�DGRSWDQ�FRQ�XQD�PD\RU¯D�FDOLFDGD�GH�QXHYH�R�P£V�GH�VXV�PLHPEURV��
WDO�FRPR�PDQGD�HO�DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ��(VWR�VLJQLFD�TXH�HO�
TXµUXP�HV�QXHYH�\�TXH��HQ�SULQFLSLR��VH�UHTXHULU¯D�XQ�YRWR�XQ£QLPH�GH�
HVWRV�QXHYH�MXHFHV�SDUD�TXH�HO�7ULEXQDO�SXHGD�DGRSWDU�XQD�GHFLVLµQ��/D�
PD\RU¯D�FDOLFDGD�KDFH�VHQWLGR�VL�SDUWLPRV�GH�OD�SUHVXQFLµQ�GH�FRQVWLWX�
FLRQDOLGDG�GH�ODV�OH\HV��REMHWR�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�SRU�DQWR�
QRPDVLD�HQ�HO�PRGHOR�GH�FRQWURO�FRQFHQWUDGR�HQ�PDQRV�GH�XQ�7ULEXQDO�
&RQVWLWXFLRQDO��D�Q�GH�FXHQWDV��QXHYH� MXHFHV�FRQVWLWXFLRQDOHV�SXHGHQ�
GHURJDU�OR�TXH�XQ�&RQJUHVR�1DFLRQDO�GH�P£V�GH�����UHSUHVHQWDQWHV�GH�OD�
YROXQWDG�SRSXODU�DSUREµ�FRPR�QRUPD�REOLJDWRULD��(VWD�PD\RU¯D��DVLPLVPR��
REOLJD�QHFHVDULDPHQWH�D�TXH�VH�IRUPH�XQ�FRQVHQVR�DO�LQWHULRU�GHO�FROHJLR�

�ܒ 9¯FWRU�)HUUHUHV�&RPHOODV��8QD�GHIHQVD�GHO�PRGHOR�HXURSHR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��
0DGULG��0DUFLDO�3RQV�������SS������\ܗ���
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FRQVWLWXFLRQDO�\�D�TXH�ODV�GHFLVLRQHV�QR�VHDQ�XWR�GH�XQD�PLQRU¯D�LQWHQVD�
R�GH�XQD�PD\RU¯D�FR\XQWXUDO��(Q�WRGR�FDVR��ORV�YRWRV�GLVLGHQWHV�SXHGHQ�
VHU�H[SUHVDGRV�HQ�OD�GHFLVLµQ�DGRSWDGD��FRPR�ELHQ�HVWDEOHFH�HO�DUW¯FXOR�
����GH�OD�&RQVWLWXFLµQ�\�WDO�FRPR�UHJXOD�HO�DUW¯FXOR����GH�OD�/27&3&�

6LHPSUH�HQWHQGLPRV�TXH��FRPR�FRUUHVSRQGH�DO�7ULEXQDO�&RQVWLWXFLR�
QDO�OD�LQHOXGLEOH�UHVSRQVDELOLGDG�GH�UHVROYHU�ORV�FDVRV�TXH�VH�OH�VRPHWDQ�
\�HQ�YLUWXG�GH�OD�SUHVXQFLµQ�GH�FRQVWLWXFLRQDOLGDG�GH�OD�OH\��OD�PD\RU¯D�
FDOLFDGD�GHEH�FRQFHSWXDUVH�FRPR�DTXHOOD�QHFHVDULD�SDUD�GHFODUDU�LQFRQVWL�
WXFLRQDO�OD�QRUPD�R�DFWR�FXHVWLRQDGR��SRU�OR�TXH��HQ�FDVR�GH�QR�DOFDQ]DUVH�
GLFKD�PD\RU¯D��HO�7ULEXQDO�GHEHU£�GLFWDU�VHQWHQFLD�GHFODUDQGR�LQIXQGDGD�
OD�GHPDQGD�HQ�LQFRQVWLWXFLRQDOLGDG��SXGLHQGR�ORV�PDJLVWUDGRV�HPLWLU�VXV�
RSLQLRQHV�HQ�IRUPD�GH�IXQGDPHQWR�GH�YRWR�FRPR�PXHVWUD�GHO�GHEDWH�\�OD�
WUDQVSDUHQFLD��(V�FLHUWR�TXH�HVWH�VLVWHPD�SRVLELOLWD�TXH�OD�PLQRU¯D�GHUURWH�D�
OD�PD\RU¯D��SRU�HMHPSOR����MXHFHV�FRQVLGHUDQGR�TXH�OD�OH\�HV�LQFRQVWLWXFLRQDO�
HQWH�D���TXH�OD�FRQVLGHUHQ�FRQVWLWXFLRQDOPHQWH�Y£OLGD��3HUR�HOOR��SRU�OR�
PHQRV�HQ�OR�TXH�UHVSHFWD�DO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG�
GH�ODV�OH\HV��DUW¯FXORܔ�������HV�SUHIHULEOH�D�TXH�ODV�FDXVDV�DQWH�HO�7ULEXQDO�
&RQVWLWXFLRQDO�QR�VH�GHFLGDQ�SRU�QR�UHXQLUVH�OD�PD\RU¯D�FDOLFDGD��(VWD�HV�
OD�VROXFLµQ�HQ�HO�RUGHQDPLHQWR�FRQVWLWXFLRQDO�SHUXDQR�HQ�GRQGH��VHJ¼Q�HO�
DUW¯FXOR���GH�OD�/H\�2UJ£QLFD�GHO�3RGHU�-XGLFLDO��DSDUWH�GH�TXH�ORV�MXHFHV�
VRQ�LUUHFXVDEOHV�DXQTXH�SXHGHQ�LQKLELUVH��HO�7ULEXQDO�&RQVWLWXFLRQDO�QR�
SXHGH�GHMDU�GH�UHVROYHU�\�ORV�PDJLVWUDGRV�WDPSRFR�SXHGHQ�GHMDU�GH�YRWDU��
H[LJL«QGRVH� FLQFR� YRWRV� FRQIRUPHV� SDUD� UHVROYHU� OD� LQDGPLVLELOLGDG� GH�
OD�GHPDQGD�R�SDUD�GLFWDU� VHQWHQFLD�TXH�GHFODUH� OD� LQFRQVWLWXFLRQDOLGDG�
GH� OD�QRUPD�� OR�FXDO�SURGXFH�FRQ�HFXHQFLD�TXH��SRU�HMHPSOR��FXDWUR�
PDJLVWUDGRV�TXH�FRQVLGHUDQ�OD�QRUPD�LQFRQVWLWXFLRQDO�WHUPLQHQ�YHQFL�
GRV�SRU�WUHV�TXH�OD�UHSXWDQ�FRQVWLWXFLRQDO��/D�/27&3&��DSR\DGD�HQ�HO�
KHFKR�GH�TXH�OD�&RQVWLWXFLµQ�QR�GLVWLQJXH�HQWUH�GHFLVLRQHV�HVWLPDWRULDV�
\�GHVHVWLPDWRULDV��KD�GDGR��VLQ�HPEDUJR��XQD�OHFWXUD�FRQVHUYDGRUD�GH�ORV�
WH[WRV�FRQVWLWXFLRQDOHV��H[LJLHQGR�XQD�PD\RU¯D�FDOLFDGD�SDUD�WRGDV� ODV�
GHFLVLRQHV��LQFOX\HQGR�ODV�FRQFHUQLHQWHV�D�OD�DGPLVLELOLGDG�GH�ODV�DFFLRQHV�
\�UHFXUVRV�FRQVWLWXFLRQDOHV�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO��HVWR�¼OWLPR�
LPSLGLHQGR�TXH�VH�FRQJXUHQ�VDODV�GH�DGPLVLELOLGDG�TXH�FRQWULEX\DQ�D�
OWUDU�ORV�SURFHVRV�FRQVWLWXFLRQDOHV�\�HYLWHQ�OD�VREUHFDUJD�GH�WUDEDMR�GHO�
SOHQR�GHO�7ULEXQDO��

/D�PD\RU¯D� FDOLFDGD�� VXPDGR� D� OD� LQDGPLVLELOLGDG� FRQVWLWXFLRQDO�
GH�VDODV�GHO�7ULEXQDO�SURSLDV�GH�OD�PD\RU¯D�GH�ORV�VLVWHPDV�FRQ�WULEXQDO�



727
Retos y perspectivas del Tribunal Constitucional

Dr. Eduardo Jorge Prats
Jurista experto en derecho constitucional

T
er

c
er

a 
jo

r
n

ad
a

��
�G
H�H

QH
UR
�G
H��

��
�

FRQVWLWXFLRQDO��KDFH�P£V�GL¯FLO�\�WRUWXRVR�HO�FDPLQR�SDUD�DUULEDU�D�XQD�
GHFLVLµQ�� OR�TXH�H[SOLFD��HQ�JUDQ�PHGLGD��TXH�HO�Q¼PHUR�GH�VHQWHQFLDV�
HPLWLGDV�SRU�HO�7ULEXQDO�GRPLQLFDQR�VHD�FRPSDUDWLYDPHQWH�PHQRU�TXH�
HO�GH�RWURV�WULEXQDOHV�FRQVWLWXFLRQDOHV��(VWH�UHODWLYDPHQWH�HVFDVR�Q¼PHUR�
GH�VHQWHQFLDV�HV�OR�TXH�KD�OOHYDGR�D�DOJXQRV�D�FXHVWLRQDU�IXHUWHPHQWH�OD�
FUHDFLµQ�GH�XQ�WULEXQDO�FRQVWLWXFLRQDO�HQ�5HS¼EOLFD�'RPLQLFDQD�DUJX\HQ�
GR�TXH��QR�REVWDQWH�KDEHUVH�FULWLFDGR�OD�LQRSHUDWLYLGDG�GH�OD�MXULVGLFFLµQ�
FRQVWLWXFLRQDO�HMHUFLGD�KDVWD�FDVL�HO�QDO�GHO�PHV�GH�GLFLHPEUH�GH������SRU�
OD�6XSUHPD�&RUWH�GH�-XVWLFLD��OR�FXDO�IXH�OD�SULQFLSDO�MXVWLFDFLµQ�SDUD�OD�
LQVWDODFLµQ�GH�XQD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD��KDVWD�OD�IHFKD�
QR�VROR�HV�FRPSDUDWLYDPHQWH�HVFDVR�HO�Q¼PHUR�GH�GHFLVLRQHV�GLFWDGDV�SRU�
HVD�QXHYD�DOWD�FRUWH��VLQR�TXH�JUDQ�SDUWH�GH�ODV�VHQWHQFLDV�UHVXOWDQ�VHU�GH�
LQDGPLVLELOLGDG�R�GHVHVWLPDWRULDV�GH�ORV�DOHJDWRV�GH�LQFRQVWLWXFLRQDOLGDG��$�
SHVDU�GH�TXH�HV�PX\�WHPSUDQR�SDUD�IRUPXODU�HVWDV�FU¯WLFDV��SXHV�DSHQDV�KD�
FRPHQ]DGR�D�IXQFLRQDU�HO�7ULEXQDO��\�QR�REVWDQWH�TXH�HQ�OD�SULPHUD�PLWDG�
GHO�VHJXQGR�D³R�HO�7ULEXQDO�KD�GLFWDGR�HO�PLVPR�Q¼PHUR�GH�VHQWHQFLDV�
TXH�HQ�WRGR�VX�SULPHU�D³R��OR�FXDO�DXJXUD�XQ�LQFUHPHQWR�QRWDEOH�HQ�HO�
Q¼PHUR�\�HQ�HO�ULWPR�GH�ODV�GHFLVLRQHV��HV�SUHFLVR�UHVSRQGHU�D�HVWDV�FU¯WLFDV�
SDUD�GHVSHMDU�DV¯�FXDOTXLHU�GXGD�DFHUFD�GH�OD�SHUWLQHQFLD�GH�VX�FUHDFLµQ�\�
SDUD�HYLWDU�TXH��SRU�QR�VHU�UHVSRQGLGDV�D�WLHPSR��HVWDV�FU¯WLFDV�DOFDQFHQ�
WDO�QLYHO�TXH�FRQWULEX\DQ�D�HURVLRQDU�OD�QDFLHQWH�OHJLWLPLGDG�GHO�P£[LPR�
GHIHQVRU�MXULVGLFFLRQDO�GH�OD�&RQVWLWXFLµQ�

'H�HQWUDGD�KD\�TXH�HVWDU�FODURV�HQ�TXH�XQD�GH�ODV�FODUDV�YHQWDMDV�GHO�
PRGHOR�GH�MXVWLFLD�FRQVWLWXFLRQDO�HQFDEH]DGR�SRU�XQ�WULEXQDO�FRQVWLWXFLRQDO�
HV�TXH��FRQWUDULR�D�OR�TXH�RFXUUH�HQ�(VWDGRV�8QLGRV��GRQGH�OD�6XSUHPD�
&RUWH� WLHQH� OD� IDFXOWDG� GH� VHOHFFLRQDU� GLVFUHFLRQDOPHQWH� ORV� FDVRV� TXH�
FRQRFHU£�PHGLDQWH�OD�W«FQLFD�GHO�FHUWLRUDUL��HQ�HO�PRGHOR�FRQFHQWUDGR�HO�
7ULEXQDO�&RQVWLWXFLRQDO�QR�SXHGH�QHJDUVH�D�FRQWURODU�OD�FRQVWLWXFLRQDOLGDG�
GH�XQD�OH\�LPSXJQDGD�SRU�LQFRQVWLWXFLRQDO��(V�FLHUWR�TXH�KD\�XQRV�UHTXL�
VLWRV�P¯QLPRV�GH�DGPLVLELOLGDG�TXH�GHEHQ�VHU�VDWLVIHFKRV�SDUD�TXH�SXHGD�
FRQRFHUVH�XQD�GHPDQGD�HQ�LQFRQVWLWXFLRQDOLGDG��SHUR�WDOHV�UHTXLVLWRV��SRU�
HMHPSOR��XQ�Q¼PHUR�GHWHUPLQDGR�GH�OHJLVODGRUHV�SDUD�SRGHU�DFFLRQDU�HQ�
LQFRQVWLWXFLRQDOLGDG��VRQ�WD[DWLYDPHQWH�MDGRV�SRU�OD�&RQVWLWXFLµQ�\�KD\�
SRFR�PDUJHQ�GH�H[LELOLGDG�TXH�OH�SHUPLWD�PDQLREUDU�DO�7ULEXQDO�&RQVWL�
WXFLRQDO�\�HYLWDU�HO�FRQRFLPLHQWR�GH�OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG��1R�
REVWDQWH��HQ�OR�TXH�UHVSHFWD�DO�FRQRFLPLHQWR�GH�ODV�DFFLRQHV�GH�DPSDUR�
GH�GHUHFKRV�IXQGDPHQWDOHV��\�SDUD�HYLWDU�OD�VREUHFDUJD�GH�WUDEDMR��FRPR�



728 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

KD�RFXUULGR�HQ�&RVWD�5LFD�\�&RORPELD��VH�KDQ�SURGXFLGR�UHIRUPDV��FRPR�
HYLGHQFLD�HO�FDVR�GRPLQLFDQR��VLJXLHQGR�D�$OHPDQLD�\�(VSD³D��WHQGHQWHV�D�
FRQIHULUOH�DO�7ULEXQDO�&RQVWLWXFLRQDO�XQ�PD\RU�PDUJHQ�GH�GLVFUHFLRQDOLGDG�
SDUD�OD�DGPLVLµQ�GH�ORV�FDVRV�PHGLDQWH�OD�LQWURGXFFLµQ�GHO�FRQFHSWR�GH�OD�
���TXH�SURGXFH�HIHFWRVقHVSHFLDO�UHOHYDQFLD�R�WUDVFHQGHQFLD�FRQVWLWXFLRQDOف
VLPLODUHV�DO�FHUWLRUDUL��HQ�OD�PHGLGD�HQ�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO��
DSDUWH�GH�MX]JDU�P£V�R�PHQRV�GLVFUHFLRQDOPHQWH�OR�TXH�HV�HVSHFLDOPHQWH�
UHOHYDQWH�R� WUDVFHQGHQWH�GHVGH� OD� µSWLFD� FRQVWLWXFLRQDO�� VROR� WLHQH�TXH�
PRWLYDU�ORV�FDVRV�DGPLWLGRV��VLQ�WHQHU�TXH�GDU�UD]RQHV�GH�ODV�LQDGPLVLRQHV��

3HUR��HQ�VHQWLGR�JHQHUDO��\�HQ�OR�TXH�UHVSHFWD�SULQFLSDOPHQWH�DO�FRQWURO�
DEVWUDFWR�\�SRU�OD�Y¯D�GLUHFWD�GH�OD�FRQVWLWXFLRQDOLGDG�GH�OD�OH\��VH�SXHGH�
DUPDU�TXH��FRQWUDULR�D�ORV�WULEXQDOHV�VXSUHPRV�HQ�HO�PRGHOR�GLIXVRف��XQ�
WULEXQDO�FRQVWLWXFLRQDO�OR�WLHQH�GL¯FLO�SDUD�HYDGLU�ODV�FXHVWLRQHV�FRQVWLWX�
FLRQDOHV�TXH�VH�OH�SODQWHDQق��<�HV�TXH�

�ً��ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV��FRPR�VDEHPRV��KDQ�
VLGR�FUHDGRV�FRQ�OD�HVSHF¯FD�PLVLµQ�GH�FRQWURODU�DO�OH�
JLVODGRU�>ً@�/D�SUHVHQFLD�GH�XQ�WULEXQDO�FRQVWLWXFLRQDO�
LQGLFD�TXH�OD�FRPXQLGDG�SRO¯WLFD�FRQVLGHUD�VXFLHQWHPHQWH�
SUREDEOH�TXH�ODV�OH\HV�VHDQ�LQFRQVWLWXFLRQDOHV��/D�LQFRQV�
WLWXFLRQDOLGDG�GH�OD�OH\�VH�FRQYLHUWH�HQ�XQ�DFRQWHFLPLHQWR�
UHODWLYDPHQWH� ��ؾQRUPDOؽ (O� OHJLVODGRU� SXHGH�� HQ� HIHFWR��
VREUHSDVDU�ORV�O¯PLWHV�FRQVWLWXFLRQDOHV�FRQ�WDO�HFXHQFLD�
TXH� YDOJD� OD� SHQD� LQVWLWXLU� XQ� µUJDQR� FRQ� HO�PDQGDWR�
HVSHF¯FR�GH� VRPHWHU� D� HVFUXWLQLR� VXV�GHFLVLRQHV��3XHV�
ELHQ��VHU£�GL¯FLO�SDUD�XQ�WULEXQDO�FRQVWLWXFLRQDO�DVHJXUDU�
VX�SURSLR�HVSDFLR�HQ�HO�VLVWHPD�LQVWLWXFLRQDO�VL�FRQWLQXD�
PHQWH�GHVHVWLPD�ODV�LPSXJQDFLRQHV�TXH�VH�IRUPXOHQ�HQ�
FRQWUD� GH� ODV� OH\HV�� �4X«� VHQWLGR� WHQGU¯D� HVWDEOHFHU�XQ�
µUJDQR�FX\R�FRPHWLGR�SULPRUGLDO�HV�FRQWURODU�OD�YDOLGH]�
GH�ODV�OH\HV��VL�DO�QDO�UHVXOWD�TXH�HVH�µUJDQR�FDVL�QXQFD�
LQYDOLGD�XQD�OH\"��

'H�HQWUDGD�KD\�TXH�HVWDU�FODURV�HQ�TXH�OD�YHQWDMD�GHO�PRGHOR�GRPL�
QLFDQR�GH� MXVWLFLD�FRQVWLWXFLRQDO�HV�TXH��DO�KDEHUVH�FUHDGR�XQ�WULEXQDO�

�ܓ ,E¯G���SS������\�����
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FRQVWLWXFLRQDO��QRV�EHQHFLDPRV�GHO�KHFKR�GH�TXH��FRQWUDULR�DO�VLVWHPD�
GH� MXVWLFLD� FRQVWLWXFLRQDO� FHQWUDGR� HQ�XQD� FRUWH� VXSUHPD�TXH� WXYLPRV�
KDVWD�KDFH�SRFR��HO�7ULEXQDO�&RQVWLWXFLRQDO��VDOYR�ODV�UHYLVLRQHV�GH�VHQ�
WHQFLD��QR�SXHGH�VHOHFFLRQDU�GLVFUHFLRQDOPHQWH�ORV�FDVRV�D�UHVROYHU�\��SRU�
WDQWR��GHFLGLU�TXH�OH\HV�FRQWURODU�EDMR�OD�&RQVWLWXFLµQ��&RPR�HO�7ULEXQDO�
&RQVWLWXFLRQDO�HV�HO�¼QLFR�FRQ�SRWHVWDG�SDUD�FRQRFHU�ODV�DFFLRQHV�GLUHFWDV�
GH�LQFRQVWLWXFLRQDOLGDG�FRQWUD�OH\HV��HVWHف�QR�SXHGH�QHJDUVH�D�UHYLVDU�XQD�
OH\�TXH�HV�REMHWR�GH�LPSXJQDFLµQق��SXHV�HVWD�OH\ف�HVFDSDU¯D�GHO�FRQWURO�GH�
FRQVWLWXFLRQDOLGDG�VL�HO�7ULEXQDO�&RQVWLWXFLRQDO�SXGLHUD�UHFKD]DU�OLEUH�
PHQWH�HO�FRQRFLPLHQWR�GHO�FRUUHVSRQGLHQWH�UHFXUVRق��<D�OR�GLFH�)HUUHUHV�
&RPHOODV��

�ً��XQ�WULEXQDO�FRQVWLWXFLRQDO�OR�WLHQH�GL¯FLO�SDUD�HYD�
GLU�ODV�FXHVWLRQHV�FRQVWLWXFLRQDOHV�TXH�VH�OH�SODQWHDQ��(O�
WULEXQDO�VH�YH�IRU]DGR�D�KDEODUظ�D�YHFHV�EDVWDQWH�SURQWR��
4XL«UDQOR�R�QR� VXV�PDJLVWUDGRV�� ORV� WULEXQDOHV� FRQVWL�
WXFLRQDOHV�WLHQHQ�TXH�VHU�UHODWLYDPHQWH�DWUHYLGRV�HQ�XQD�
SDUWH�LPSRUWDQWH�GH�VX�MXULVSUXGHQFLD��VL�GHVHDQ�JDQDU�XQ�
OXJDU�EDMR�HO�VRO�HQ�HO�RUGHQ�LQVWLWXFLRQDO���

1R�KD\�GXGDV�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�WLHQH�XQ�PD\RU�R�PHQRU�
JUDGR�GH�GLVFUHFLRQDOLGDG�SDUD�GHQLU�MXULVSUXGHQFLDOPHQWH�TXLHQ�WLHQH�
��SDUD�LQWHUSRQHU�DFFLRQHV�HQقLQWHU«V�MXU¯GLFR�\�OHJ¯WLPDPHQWH�SURWHJLGRف
LQFRQVWLWXFLRQDOLGDG�R�HQ�FX£OHV�FDVRV�KD\ف�HVSHFLDO�WUDVFHQGHQFLD�R�UHOH�
YDQFLD�FRQVWLWXFLRQDOق�SDUD�DGPLWLU�XQD�UHYLVLµQ�GH�VHQWHQFLD�UPH�R�XQD�
GHFLVLµQ�GH�DPSDUR��3HUR��LQGHSHQGLHQWHPHQWH�GH�TX«�WDQ�FODURV�\�FDWH�
JµULFRV�VHDQ�GLFKRV�UHTXLVLWRV�GH�DGPLVLELOLGDG��HO�7ULEXQDO�&RQVWLWXFLRQDO�
QR�SXHGH�GHQLUORV�WDQ�GLVFUHFLRQDO�\�PHGDODJDQDULDPHQWH�TXH�FLHUUH�ODV�
SXHUWDV�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�DO�FLXGDGDQR��D�PHQRV�TXH�TXLHUD�
DVXPLU�HO�FRVWR�GH�OD�GHVOHJLWLPDFLµQ�SRO¯WLFD�\�VRFLDO�TXH�DFDUUHµ�SDUD�OD�
6XSUHPD�&RUWH�GH�-XVWLFLD�HO�FDVR�6XQ�/DQG��FRQWURYHUVLD�TXH�QR�VROR�
OH�HQDMHQµ�HO�DSR\R�GHO�SULQFLSDO�SDUWLGR�SRO¯WLFR�GH�RSRVLFLµQ�VLQR�TXH�
KL]R�TXH�HO�JRELHUQR�TXH�UHVXOWµ�EHQHFLDULR�GH�WDQ�LQIDPH�IDOOR�OH�IXHVH�
SRO¯WLFDPHQWH�LQFRUUHFWR�UHVSDOGDUOD�DELHUWDPHQWH��(Q�RWUDV�SDODEUDV��HO�

�ܔ ,E¯GHP���



730 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

7ULEXQDO�&RQVWLWXFLRQDO�QR�SXHGH�HVFXUULU�HO�EXOWR�\�QHJDUVH�DWHQGHU�HO�
QHJRFLR�SDUD�HO�FXDO�KD�VLGR�FUHDGR��GHIHQGHU�OD�&RQVWLWXFLµQ�

III.   El reto y las perspectivas de la democratización

/D�OHJLWLPLGDG�GH�XQ�µUJDQR�MXULVGLFFLRQDO�D�FDUJR�GH�OD�GHIHQVD�GH�OD�
&RQVWLWXFLµQ�\�GH�ORV�GHUHFKRV�TXH�HOOD�FRQVDJUD�VH�ORJUD�QR�VROR�SRU�OD�
MXVWH]D�GH�VXV�GHFLVLRQHV��VLQR�WDPEL«Q�SRU�OD�DFFHVLELOLGDG�DO�PLVPR�SRU�
SDUWH�GH�ORV�FLXGDGDQRV�TXH�SURFXUDQ�HO�UHVSHWR�D�OD�&RQVWLWXFLµQ�\�D�VXV�
GHUHFKRV��(V�SUHFLVDPHQWH�HQ�HO�WHUUHQR�GH�OD�DFFHVLELOLGDG��SULQFLSLR�UHFWRU�
GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�HQ�YLUWXG�GHO�DUW¯FXOR���GH�OD�/27&3&��GRQGH�
HO�7ULEXQDO�&RQVWLWXFLRQDO�VH�HVW£�MXJDQGR�VX�OHJLWLPLGDG�\�VX�IXWXUR��3DUD�
HYDOXDU�FRPR�HO�7ULEXQDO�&RQVWLWXFLRQDO�HVW£�HQHQWDQGR�HVWH�UHWR�\�FX£OHV�
VRQ�ODV�SHUVSHFWLYDV�GH�TXH�OR�DERUGH�H[LWRVDPHQWH��YHDPRV�FX£O�KD�VLGR�HO�
GHVDUUROOR�MXULVSUXGHQFLDO�GH�OD�DFFHVLELOLGDG�DO�7ULEXQDO�&RQVWLWXFLRQDO��
WRPDQGR�HQ�FXHQWD�VXV�GHFLVLRQHV�UHVSHFWR�D�OD�OHJLWLPDFLµQ�SURFHVDO�DFWLYD�
HQ�PDWHULD�GH�DFFLRQHV�GLUHFWDV�HQ�LQFRQVWLWXFLRQDOLGDG��

$�� /D�GLVWLQFLµQ�HQWUH�DFWR�QRUPDWLYR�R�JHQHUDO�\�DFWR�QR�QRUPDWLYR�R�
LQGLYLGXDO�FRPR�EDVH�GH�OD�GHQLFLµQ�FRQFHSWXDO�GHO�LQWHU«V�OHJ¯WLPR�
\�MXU¯GLFDPHQWH�SURWHJLGR��

/D�/27&3&�GLVSRQH�TXH�OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG�
SXHGH�VHU�LQWHUSXHVWD�SRUف�FXDOTXLHU�SHUVRQD�FRQ�XQ�LQWHU«V�OHJ¯WLPR�\�
MXU¯GLFDPHQWH�SURWHJLGR��5قHSURGXFH�DTX¯�OD�/27&3&�WH[WXDOPHQWH�HO�
DUW¯FXOR� ���GHܔ�� OD�&RQVWLWXFLµQ��3HURً� �TX«� VLJQLFD� WHQHU� �LQWHU«Vف
OHJ¯WLPR�\�MXU¯GLFDPHQWH�SURWHJLGRق"�/D�/27&3&�QR�GHQH�HO�FRQFHSWR��
SRU�OR�TXH�FRUUHVSRQGH�KDFHUOR�D�OD�GRFWULQD�\�D�OD�MXULVSUXGHQFLD��

3DUD� UHVSRQGHU� HVWD� SUHJXQWD�� KD\� TXH� UHPLWLUVH� D� OD� GRFWULQD� GHO�
GHUHFKR�DGPLQLVWUDWLYR��GLVFLSOLQD�HQ�GRQGH�HPHUJH�OD�QRFLµQ�GH�LQWHU«V�
OHJ¯WLPR�\�GHVGH�GRQGH�VH�LPSRUWD�OD�PLVPD�DO�GHUHFKR�FRQVWLWXFLRQDO��
/D�QRFLµQ�GH� LQWHU«V� OHJ¯WLPR� VXUJH� HQ�GHUHFKR� DGPLQLVWUDWLYR�SRU� OD�
QHFHVLGDG�GH�DPSOLDU�OD�OHJLWLPDFLµQ�SURFHVDO�P£V�DOO£�GH�ORV�HVWUHFKRV�
FRQWRUQRV� GHO� GHUHFKR� FLYLO�� <� HV� TXH��PLHQWUDV� HQ� GHUHFKR� FLYLO� HVWD�
OHJLWLPDFLµQ�VH�FRQHFWD�H[FOXVLYDPHQWH�FRQ�OD�H[LVWHQFLD�GH�XQ�GHUHFKR�
VXEMHWLYR�HQ�MXHJR��TXH�HVW£�HQ�HO�REMHWR�GHO�SURFHVR�\�GHO�TXH�HV�WLWXODU�
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HO�DFWRU�R�GHPDQGDQWH��GH�PRGR�TXH��SRU�HMHPSOR��VROR�TXLHQ�HV�WLWXODU�
GH�XQ�GHUHFKR�UHDO�R�GH�FU«GLWR�WLHQH�OHJLWLPLGDG�SDUD�H[LJLU�DQWH�ORV�WUL�
EXQDOHV�OD�WXWHOD�GH�VX�GHUHFKR��HQ�HO�SURFHVR�FRQWHQFLRVR�DGPLQLVWUDWLYR�
HVWD�OHJLWLPLGDG�VH�OH�UHFRQRFH�QR�VROR�D�TXLHQ�HV�WLWXODU�GH�XQ�GHUHFKR�
VXEMHWLYR�VLQR�WDPEL«Q�D�TXLHQ�RVWHQWH�XQ�LQWHU«V�OHJ¯WLPR��$V¯��HQ�GHUHFKR�
DGPLQLVWUDWLYR�QR�VROR�ORV�SURSLHWDULRV�GH�WHUUHQRV�VREUH�ORV�TXH�GLVFXUUH�
XQD�FDUUHWHUD�FRQVWUXLGD�SRU�HO�(VWDGR�WLHQHQ�OHJLWLPLGDG�SDUD�DFFLRQDU�HQ�
OD�MXULVGLFFLµQ�FRQWHQFLRVR�DGPLQLVWUDWLYD�FRQWUD�OD�$GPLQLVWUDFLµQ�VLQR�
WDPEL«Q�DTXHOODV�SHUVRQDV�TXH�HQ�YLUWXG�GH�XQ�LQWHU«V�OHJ¯WLPR�VH�VLHQWHQ�
DIHFWDGDV�SRU�GLFKD�FDUUHWHUD�\D�VHD�SRUTXH�FRUWD�VXV�Y¯DV�GH�FRPXQLFDFLµQ��
FRPR�SRUTXH�HVWD�FRQWDPLQD�DF¼VWLFDPHQWH�HO�HQWRUQR�R�WLHQH�XQ�QHIDVWR�
LPSDFWR�SDLVDM¯VWLFR�R� DPELHQWDO��'H�HVWH�PRGR�� WDO� FRPR�HVWDEOHFH� OD�
MXULVSUXGHQFLD� GHO�7ULEXQDO� 6XSUHPR� HVSD³RO�� SDUD� UHSXWDU� TXH� H[LVWH�
HVWH� LQWHU«V� OHJ¯WLPR� �EDVWDف FRQ�TXH� OD� GHFODUDFLµQ� MXU¯GLFD� SUHWHQGLGD�
FRORTXH�DO�DFFLRQDQWH�HQ�FRQGLFLRQHV�QDWXUDOHV�\�OHJDOHV�GH�FRQVHFXFLµQ�
GH�XQ�GHWHUPLQDGR�EHQHFLR��VLQ�TXH�VLPXOW£QHDPHQWH�TXHGH�DVHJXUDGR�
TXH�IRU]RVDPHQWH�OH�KD\D�GH�REWHQHUق��DSOLF£QGRVH�HO�FULWHULR�GH�LQWHU«V�
OHJ¯WLPRف�FRQ�XQ�FULWHULR�OD[R��FRQ�HO�Q�GH�TXH�HQ�VLWXDFLRQHV�GXGRVDV�VH�
HYLWH�FHUUDU�HO�DFFHVR�GHO�DGPLQLVWUDGR�D�OD�UHYLVLµQ�MXULVGLFFLRQDO�GHO�DFWRق��
WRGR�HOOR�HQ�HO�HQWHQGLGR�GH�TXH�HVWH�SUREOHPD�GH�OD�OHJLWLPDFLµQ�DFWLYD�
GHEH�PDQHMDUVHف�FRQ�FULWHULR�P£V�ELHQ�DPSOLR�\�SURJUHVLYR�TXH�UHVWULFWL�
YRق��SXHV�HO�LQWHU«V�OHJ¯WLPRف�QR�FRQVLHQWH�XQD�LQWHUSUHWDFLµQ�DQJRVWDق���

&RPR�VH�SXHGH�REVHUYDU��OD�LQWURGXFFLµQ�\�OD�FRQVROLGDFLµQ�GH�OD�QR�
FLµQ�GH�LQWHU«V�OHJ¯WLPR�FRPR�FULWHULR�IXQGDQWH�GH�OD�OHJLWLPDFLµQ�SURFHVDO�
DFWLYD�HQ�GHUHFKR�DGPLQLVWUDWLYR�EXVFD�HQ�WRGR�PRPHQWR�FRQFHELU�OD�PLV�
PD�HQ�W«UPLQRV�RVWHQVLEOHPHQWH�P£V�DPSOLRV�TXH�HQ�GHUHFKR�FLYLO��WRGR�
HOOR�QHFHVDULDPHQWH�GHULYDGR�GH�OD�GLPHQVLµQ�S¼EOLFD�GH�OD�DFWLYLGDG�GH�OD�
$GPLQLVWUDFLµQ�\�GH�OD�QDWXUDOH]D�S¼EOLFD�GHO�GHUHFKR�DGPLQLVWUDWLYR��(VWD�
DPSOLWXG�GH�OD�OHJLWLPDFLµQ�SURFHVDO�DFWLYD�VH�H[WLHQGH�FRQ�P£V�LQWHQVLGDG�
HQ�HO�FDPSR�GHO�GHUHFKR�FRQVWLWXFLRQDO��HQ�SDUWLFXODU��HQ�HO�£PELWR�GH�
OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG��(Q�HO�GHUHFKR�FRQVWLWXFLRQDO��
OD�FRQFHSWXDFLµQ�GHO�LQWHU«V�OHJ¯WLPR�GHEH�SDUWLU�GHO�VXSXHVWR�GH�TXH�OD�
JDUDQW¯D�FRQVWLWXFLRQDO�HQ�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD�GHO�
7ULEXQDO�&RQVWLWXFLRQDO�LPSOLFD�OD�GHPRFUDWL]DFLµQ�GHO�DFFHVR�D�OD�MXVWLFLD�
FRQVWLWXFLRQDO��OR�FXDO��HQ�HO�FDVR�GRPLQLFDQR��FRQOOHYD�D�SUHVXPLU�TXH��

�ܕ 6HQWHQFLD�GHO���GH�MXOLR�GH����ܑ
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SRU�OR�PHQRV�HQ�OR�TXH�UHVSHFWD�DO�FXHVWLRQDPLHQWR�SRU�OD�Y¯D�GH�OD�DF�
FLµQ�GLUHFWD�GH�LQFRQVWLWXFLRQDOLGDG�GH�ORV�DFWRV�QRUPDWLYRV�R�GH�HIHFWRV�
JHQHUDOHV��TXH�FXDOTXLHU�SHUVRQD�WLHQH�LQWHU«V�OHJ¯WLPR�\�MXU¯GLFDPHQWH�
SURWHJLGR�SDUD�DFFLRQDU��TXH�HVWD�DFFLµQ�HV�XQD�YHUGDGHUD�DFFLµQ�SRSXODU�
\�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�HV�XQ�WULEXQDO�GHO�SXHEOR��XQ�WULEXQDO�
FLXGDGDQR��SRU� OR�TXH� VH� DGPLWH� LQFOXVR� OD� LQVWLWXFLµQ�QRUWHDPHULFDQD�
GHO�DPLJR�GH�OD�FRUWH��DPLFXV�FXULDH�EULHI���FRPR�OR�KD�KHFKR�OD�6XSUHPD�
&RUWH�GH�-XVWLFLD���3RU�WDQWR��VH�SXHGH�DUPDU�TXH��SDUWLHQGR�GH�OD�LGHD�
GH�TXH�HO�F¯UFXOR�GH�SHUVRQDV� OHJLWLPDGDV�SDUD� LQWHUSRQHU� OD�DFFLµQ�HQ�
LQFRQVWLWXFLRQDOLGDG�VH�DPSO¯D�HQ�OD�PHGLGD�HQ�TXH�FUHFH�HO�Q¼PHUR�GH�
GHVWLQDWDULRV�GH�ORV�DFWRV�LPSXJQDGRV��KDEU¯D�TXH�UHFRQRFHU�TXH��HQ�OR�
TXH�UHVSHFWD�D�ODV�DFFLRQHV�HQ�LQFRQVWLWXFLRQDOLGDG�GLULJLGDV�FRQWUD�OH\HV�
GHO�&RQJUHVR�1DFLRQDO�\�UHJODPHQWRV�GLFWDGRV�SRU�HO�3RGHU�(MHFXWLYR�\�
ODV�DGPLQLVWUDFLRQHV�S¼EOLFDV��H[LVWH�XQ�LQWHU«V�OHJ¯WLPR�\�MXU¯GLFDPHQWH�
SURWHJLGR�HQ�OD�FDEH]D�GH�WRGRV�\�FDGD�XQR�GH�ORV�KDELWDQWHV�GHO�WHUUL�
WRULR� QDFLRQDO�� FLXGDGDQR� R� H[WUDƎHUR�� HQ� WDQWR� HYHQWXDO� GHVWLQDWDULR�
GH�GLFKDV�QRUPDV�JHQHUDOHV��SRU�HO�PHUR�KHFKR�GH�KDELWDU�HQ�WHUULWRULR�
GRPLQLFDQR��HQ�FXHVWLRQDU�GLUHFWDPHQWH�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
OD�FRQVWLWXFLRQDOLGDG�GH�GLFKDV�QRUPDV��DXQ�LQFOXVR�HQ�DXVHQFLD�GH�XQD�
OHVLµQ�R�GD³R�GLUHFWR�R�LQGLUHFWR�HQ�ORV�DFFLRQDQWHV��'H�DK¯�TXH�FXDOTXLHU�
SHUVRQD��FRPR�ELHQ�KD�HVWDEOHFLGR�OD�6DOD�&RQVWLWXFLRQDO�YHQH]RODQDف��VLQ�
QHFHVLGDG�GH�XQ�KHFKR�KLVWµULFR�FRQFUHWR�TXH�OHVLRQH�OD�HVIHUD�MXU¯GLFD�
SULYDGD�GHO�DFFLRQDQWHق��SXHGH�VHUف�XQ�WXWRU�GH�OD�FRQVWLWXFLRQDOLGDG�\�HVD�
WXWHOD�OH�GD�HO�LQWHU«V�SDUD�DFWXDU��KD\D�VXLGR�R�QR�XQ�GD³R�SURYHQLHQWH�
GH�OD�LQFRQVWLWXFLRQDOLGDG�GH�XQD�OH\ق���

(O�FLXGDGDQR�DFW¼D�DTX¯�FRPR�XQ�YHUGDGHUR�GHIHQVRU�GH�OD�&RQVWL�
WXFLµQ��JDUDQWH�GH�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO��OR�FXDO�VH�H[SOLFD�HQ�HO�
KHFKR�GH�TXH�GHEH�VXSRQHUVH�TXHف�WRGD�SHUVRQD�TXH�SXGLHUD�VHU�VXMHWR�GH�
OD�DSOLFDFLµQ�GH�XQD�QRUPD��WHQJD�FDSDFLGDG�SDUD�GHEDWLU�HQ�MXLFLR�GH�VX�
YDOLGH]ق���/D�OHJLWLPDFLµQ�SURFHVDO�DFWLYD�HV�DPSOLD�SRUTXH�FXDOTXLHU�SHU�
VRQD��KD\D�R�QR�VXLGR�XQ�GD³R��KD\DQ�VLGR�R�QR�YXOQHUDGRV�VXV�GHUHFKRV�
R�SXGLHUHQ�R�QR�YLRODUVH�ORV�PLVPRV��WLHQH�XQ�GHUHFKR�D�OD�VXSUHPDF¯D�
FRQVWLWXFLRQDO��GHUHFKR�TXH��VL�VH�TXLHUH��HV�XQ�GHUHFKR�FROHFWLYR��

�ܖ 6�&�-��6HQWHQFLD�1R��������GH�IHEUHUR�GHܓ����
�ܗ 6HQWHQFLD�1R��������GH����GH�VHSWLHPEUH�GH�������FDVR6ف�HUYLR�7XOLR�%ULFH³Rق�
�ܘ 6HQWHQFLD�1R������GH����GH�HQHUR�GH�������FDVRف�,PSXJQDFLµQ�GH�ORV�DUW¯FXORV�����\�����

GH�OD�/H\�GH�0LQDVق�
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/D� DFFLµQ� GH� LQFRQVWLWXFLRQDOLGDG� FRQWUD� QRUPDV� \� RWURV� DFWRV� GH�
HIHFWRV�JHQHUDOHV�HV��HQ�FRQVHFXHQFLD��XQD�YHUGDGHUD�DFFLµQ�SRSXODU��TXH�
JDUDQWL]D�HO�GHUHFKR�FRQVWLWXFLRQDO�GH�WRGR�LQGLYLGXR�D�GHQXQFLDU�OD�LQ�
FRQVWLWXFLRQDOLGDG�\�D�SURWHJHU�DV¯�QR�VROR�XQ�GHUHFKR�VXEMHWLYR�YLRODGR�
VLQR�D�JDUDQWL]DU�HO�RUGHQDPLHQWR�FRQVWLWXFLRQDO��DFWXDQGR�FRPR�YHUGDGHUR�
FHQWLQHOD�GH�OD�&RQVWLWXFLµQ�\�GH�ODV�OH\HV��VLQ�TXH�WHQJD�TXH�DOHJDU�HQ�HO�
SURFHVR�OD�YXOQHUDFLµQ�GH�DOJ¼Q�GHUHFKR��LQWHU«V�R�ELHQ�MXU¯GLFR�SURWHJLGR�
TXH�VH�HQFXHQWUH�GHQWUR�GH�VX�HVIHUD�SDWULPRQLDO��<�HV�TXH�HQ�GHUHFKR�
FRQVWLWXFLRQDO�HO�LQWHU«V��FRQWUDULR�D�OR�TXH�RFXUUH�HQ�GHUHFKR�FLYLO��QR�HV�
OD�PHGLGD�GH�OD�DFFLµQ��VLQR�OD�OHVLµQ�R�YXOQHUDFLµQ�GH�OD�&RQVWLWXFLµQ��
(VWD�DFFLµQ�SRSXODU�FRQYLHUWH�DV¯�DO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�XQ�YHU�
GDGHURف�WULEXQDO�FLXGDGDQRق��(Q�FRQVHFXHQFLD��TXLHQ�DFFLRQD�HQ�LQFRQV�
WLWXFLRQDOLGDG�FRQWUD�OH\HV�\�UHJODPHQWRV�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
HQ�YLUWXG�GHO�DUW¯FXORܔ�����GH�OD�&RQVWLWXFLµQ��DFW¼D�HQ�YLUWXG�GH�XQ�
LQWHU«V�QR�SHUVRQDO��VLQR�GH�OD�FRPXQLGDG�D�OD�TXH�SHUWHQHFH��HV�GHFLU�XQ�
LQWHU«V�JHQHUDO��GHULYDGR�GH�XQ�ODWR�GHUHFKR�IXQGDPHQWDO�D�OD�OHJDOLGDG�
FRQVWLWXFLRQDO��WDO�FRPR�VH�LQHUH�GHO�DUW¯FXOR���GH�OD�&RQVWLWXFLµQ��\�TXH�
EXVFD�KDFHU�UHDOLGDG�ODف�GHPRFUDFLD�FRQWLQXDق�GH�TXH�QRV�KDEOD�'RPLQLTXH�
5RXVVHDX��HQ�YLUWXG�GH�OD�FXDO�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�VH�WUDQVIRUPD�
HQ�HVSDFLR�GH�SDUWLFLSDFLµQ�FLXGDGDQD��GHVWLQDGR�D�FRQFUHWDU�HO�FRQWURO�GH�
ORV�JREHUQDQWHV�SRU�ORV�JREHUQDGRV��P£V�DOO£�GHO�VLPSOH�PRPHQWR�HOHFWRUDO�
\�GHO�SHULµGLFRظ�\�H¯PHURط�HMHUFLFLR�GHO�GHUHFKR�GH�VXDJLR��4XHGD�DV¯�
FRQVDJUDGD�OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�FRQWUD�QRUPDV�HVWDWDOHV�FRPR�
XQ�PHFDQLVPR�GH�GHIHQVD�GHO�RUGHQ�FRQVWLWXFLRQDO�HQ�PDQRV�GH�WRGRV�ORV�
GHVWLQDWDULRV�GH�GLFKDV�QRUPDV��TXH�QR�VRQ�P£V�TXH�ORV�LQWHJUDQWHV�GH�OD�
����قFRPXQLGDG�GH�LQW«USUHWHV�FRQVWLWXFLRQDOHVف

(Q�V¯QWHVLV��HQ�OR�TXH�UHVSHFWD�D�ODV�DFFLRQHV�GLUHFWDV�HQ�LQFRQVWLWX�
FLRQDOLGDG�GLULJLGDV�FRQWUD�DFWRV�QRUPDWLYRV��QR�FDEH�GXGD�TXH�OD�OHJLWL�
PDFLµQ�DFWLYD�SHUWHQHFH�D�WRGD�SHUVRQD�KDELWDQWH�GHO�WHUULWRULR�QDFLRQDO�
SXHV��GHVGH�OD�µSWLFD�FRQVWLWXFLRQDO��HO�LQWHU«V�OHJ¯WLPR�YLHQH�GDGR�SRU�HO�
LQWHU«V�HQ�HO�PDQWHQLPLHQWR�GHO�GHUHFKR�REMHWLYR�\�QR��FRPR�RFXUUH�HQ�
HO�GHUHFKR�SULYDGR��SRU�HO�LQWHU«V�GH�TXLHQ�KD�VXLGR�SHUMXLFLRV�PRUDOHV�
R�SDWULPRQLDOHV�SRU�HO�DFWR�GH�TXH�VH�WUDWD��(Q�HVWH�VHQWLGR��OD�SU£FWLFD�

�ܙ 3HWHU�+¦EHUOH�� �O)ف UHFXUVR� GH� DPSDUR� HQ� HO� VLVWHPD� JHUPDQR� IHGHUDO� GH� MXULVGLFFLµQ�
FRQVWLWXFLRQDOق��HQ�'RPLQJR�*DUF¯D�%HODXQGH�\�)UDQFLVFR�)HUQ£QGH]�6HJDGR��HGV����/D�
MXULVGLFFLµQ�FRQVWLWXFLRQDO�HQ�,EHURDP«ULFD��0DGULG��'\NLQVRQ�����ܖ
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FRQVWLWXFLRQDO�FRPSDUDGD�UHYHOD�TXH�OD�OHJLWLPDFLµQ�DFWLYD�DQWH�ORV�WULEX�
QDOHV�FRQVWLWXFLRQDOHV�HV�XQ�LQVWLWXWR�

�ً��GHVWLQDGR�D�YHODU�SRU�OD�GHIHQVD�REMHWLYD�GH�OD�&RQV�
WLWXFLµQ�\�HO�LQWHU«V�JHQHUDO�R�ELHQ�FRP¼Q��SDUD�OR�FXDO�VH�
SUHGHWHUPLQD�XQ� FRƎXQWR�GH� DXWRULGDGHV�X�µUJDQRV�GHO�
(VWDGR�TXH�SRU�VX�SRVLFLµQ�LQVWLWXFLRQDO�WLHQHQ�SRU�WDUHD�OD�
GHIHQVD�GHO�ELHQ�FRP¼Q�R�GHO�LQWHU«V�JHQHUDO��OHJLWLP£QGRORV�
SDUD�GHPDQGDU�VLQ�TXH�KD\D�XQ�FDVR�FRQFUHWR�R�XQ�LQWHU«V�
VXEMHWLYR��SRU�Y¯D�GH�DFFLµQ�GLUHFWD��VLQ�FRQGLFLRQDPLHQWR�
DOJXQR��DO�7ULEXQDO�&RQVWLWXFLRQDO��SDUD�TXH�HVWH�¼OWLPR�GH�
SXUH�HO�RUGHQDPLHQWR�MXU¯GLFR�GH�QRUPDV�LQFRQVWLWXFLRQDOHV�
R�LPSLGD�HO�LQJUHVR�GH�WDOHV�QRUPDV�D�GLFKR�RUGHQDPLHQWR��
FRQVWLWX\HQGR�HVWH�XQ�UDVJR�GLVWLQWLYR�GHO�PRGHOR�JHUPDQR�
DXVWU¯DFR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG����

'H�DK¯�TXH�SDUD�OD�GHIHQVD�GH�OD�&RQVWLWXFLµQ�SRU�OD�Y¯D�GH�OD�DFFLµQ�
GLUHFWD� HQ� LQFRQVWLWXFLRQDOLGDG�� WRGRV� ORV� LQWHJUDQWHV�GH� OD� FRPXQLGDG�
QDFLRQDO��VHDQ�SHUVRQDV�¯VLFDV�R�PRUDOHV��QRV�FRQYHUWLPRV�HQف�JXDUGLDQHV�
GH�OD�&RQVWLWXFLµQق�\�DVXPLPRV��LQGLYLGXDOPHQWH�R�GH�PDQHUD�FROHFWLYD��
OD�SURWHFFLµQ�GH�OD�&RQVWLWXFLµQ�\�GH�ORV�GHUHFKRV�TXH�HOOD�FRQVDJUD��SXHV�
��DO�VHU�OD�&RQVWLWXFLµQ�XQ�SDFWR�GH�WRGRV�ORV�LQWHJUDQWHV�GH�OD�VRFLHGDGف
TXHGD�UDGLFDGD�HQ�WRGRV�\�FDGD�XQR�GH�HOORV�� OD� IDFXOWDG�SDUD�H[LJLU�HO�
FXPSOLPLHQWR�GH�GLFKR�SDFWR��SXHV�OR�SDFWDGR�REOLJDق����([LJLU�XQD�OHVLµQ�
R�XQ�LQWHU«V�FXDOLFDGR�D�XQD�SHUVRQD�SDUD�SRGHU�DFFLRQDU�DQWH�HO�7UL�
EXQDO�&RQVWLWXFLRQDO�FRQWUD�XQD�QRUPD�LQFRQVWLWXFLRQDO�HV�GHVDSRGHUDU�
DO�FLXGDGDQR��FHUUDU�ODV�SXHUWDV�GH�HVWH�WULEXQDO�DO�SXHEOR�\�SULYDWL]DU�OD�
DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG��3RU�HVR��HO�LQWHU«V�OHJ¯WLPR��GHVGH�
XQ�SXQWR�GH�YLVWD�HVWULFWDPHQWH�FRQVWLWXFLRQDO��GHVSRMDGR�GH�FXDOTXLHU�LQ�
FRQVWLWXFLRQDO�LPSUHJQDFLµQ�LXVSULYDWLVWD��GHEH�VHU�FRPSUHQGLGR�HQ�VHQWLGR�
DPSOLR��HQ�FDEH]D�GH�FDGD�XQR�GH�ORV�FLXGDGDQRV��\�DEDUFDQGR��FRPR�ELHQ�
KD�VH³DODGR�HO�7ULEXQDO�&RQVWLWXFLRQDO�FKLOHQRف��WDQWR�ORV�PHFDQLVPRV�GH�

�ܚ +XPEHUWR�1RJXHLUD�$OFDO£ف��/D�OHJLWLPDFLµQ�DFWLYD�GH�ORV�SURFHGLPLHQWRV�DQWH�ORV�WULEX�
QDOHV�FRQVWLWXFLRQDOHV�GH�$P«ULFD�GHO�6XUق��(Q�,XV�HW�3UD[LV��$³R�1ܙ�R�����S����ܑ

�ܛ *RQ]DOR�*XHUUHUR�9DOOH��/D�OHJLWLPDFLµQ�DFWLYD�GH�OD�DFFLµQ�FRQVWLWXFLRQDO�GH�QXOLGDG��6DQWLDJR�
GH�&KLOH��/LEURWHFQLD��������Sܓ���
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GHIHQVD�GH�ORV�GHUHFKRV�SURSLDPHQWH�WDOHV�R�GHUHFKRV�VXEMHWLYRV�FXDQWR�GH�
ORV�LQWHUHVHV�OHJ¯WLPRV�FX\D�HFD]�SURWHFFLµQ�WDPEL«Q�IDYRUHFH�HO�OLEUH�\�
SOHQR�GHVDUUROOR�GH�OD�SHUVRQDOLGDGق����YLVLµQ�TXH�FRPSDWLELOL]D�HO�LQWHU«V�
VXEMHWLYR�SHUVRQDO�FRQ�HO�LQWHU«V�JHQHUDO�GHO�ELHQ�FRP¼Q�

$KRUD�ELHQ��HQ�OR�TXH�UHVSHFWD�D�ODV�DFFLRQHV�HQ�LQFRQVWLWXFLRQDOLGDG�
GLULJLGDV�FRQWUD�DFWRV�QR�QRUPDWLYRV��HV�GHFLU��DFWRV�DGPLQLVWUDWLYRV�GH�
HIHFWRV�SDUWLFXODUHV�R�FLUFXQVFULWRV�D�XQD�HVIHUD�GHOLPLWDGD�GH�GHVWLQDWDULRV��
FRPR�OR�VHU¯D�XQ�GHFUHWR�GH�H[SURSLDFLµQ�R�XQ�FRQWUDWR�DGPLQLVWUDWLYR��
OD�VLWXDFLµQ�HV�PDQLHVWDPHQWH�GLIHUHQWH��$TX¯�HV�HYLGHQWH�TXH��D�Q�GH�
SURWHJHU�OD�VHJXULGDG�MXU¯GLFD�GH�ODV�SHUVRQDV��HQ�HVSHFLDO�GH�ORV�EHQH�
FLDULRV�R�GHVWLQDWDULRV�GH�GLFKRV�DFWRV�GH�DSOLFDFLµQ�LQGLYLGXDO��D�PHQRV�
TXH�HQWUHQ�HQ� MXHJR� ORV� LQWHUHVHV�GLIXVRV�R�FROHFWLYRV� WXWHODGRV�SRU� OD�
&RQVWLWXFLµQ��QR�SXHGH�DGPLWLUVH�TXH�FXDOTXLHU�SHUVRQD��DFWXDQGR�XWLV�
FLYLV�\�QR�XWLV�VLQJXOXV��SXHGD�FXHVWLRQDU�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
HO�DFWR�JHQHUDGRU�R�SURWHFWRU�GH�XQD�VLWXDFLµQ�MXU¯GLFD�VXEMHWLYD��'H�DK¯�
TXH��HQ�OR�TXH�UHVSHFWD�D�ORV�DFWRV�QR�QRUPDWLYRV�R�VLQJXODUHV��HQ�DUDV�GH�
SUHVHUYDU�OD�VHJXULGDG�MXU¯GLFD�GH�ODV�SHUVRQDV��QR�SXHGH�DGPLWLUVH�TXH�
FXDOTXLHU�SHUVRQD��XQD�SHUVRQD�TXH��SDUD�XWLOL]DU�GRV�DGDJLRV�SRSXODUHV��
��GH�ODV�SDUWHVقQR�HV�DULHQWH�R�SDULHQWHف���RقQR�WLHQH�YHOD�HQ�HO�HQWLHUURف
GHO�DFWR��SXHGD�FXHVWLRQDU�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO�HO�DFWR�JHQH�
UDGRU�R�SURWHFWRU�GH�XQD�VLWXDFLµQ� MXU¯GLFD� VXEMHWLYD��(O�DFFLRQDQWH�HQ�
LQFRQVWLWXFLRQDOLGDG�FRQWUD�XQ�DFWR�QR�QRUPDWLYR�R�SDUWLFXODU�GHEH�VHU��
HQ�FRQVHFXHQFLD��XQD�YHUGDGHUDف�SDUWH�LQWHUHVDGDق��HV�GHFLU��FRPR�\D�OR�
KD�GLFKR�OD�6XSUHPD�&RUWH�GH�-XVWLFLDف��DTXHOOD�TXH�JXUH�FRPR�WDO�HQ�
XQD� LQVWDQFLD�� FRQWHVWDFLµQ�R�FRQWURYHUVLD�GH�FDU£FWHU� DGPLQLVWUDWLYR�R�
MXGLFLDO��FRQWUD�OD�FXDO�VH�UHDOLFH�XQ�DFWR�SRU�XQR�GH�ORV�SRGHUHV�S¼EOLFRV��
EDVDGR�HQ�XQD�GLVSRVLFLµQ�OHJDO��SUHWHQGLGDPHQWH�LQFRQVWLWXFLRQDOق���R�TXH�
�GHPXHVWUHف����HV�GHFLUقWLHQH�XQ�LQWHU«V�OHJ¯WLPR�\�MXU¯GLFDPHQWH�SURWHJLGRف
VHU�WLWXODU�GH�XQ�GHUHFKR�R�LQWHU«V�FRQVDJUDGR�SRU�OD�&RQVWLWXFLµQ�GH�OD�
5HS¼EOLFD�� OH\HV��GHFUHWRV�� UHJODPHQWRV�� UHVROXFLRQHV��RUGHQDQ]DV��FX\D�
YLRODFLµQ� VHD� VXVFHSWLEOH� GH� FDXVDUOH� XQ� SHUMXLFLRق����(O� DUW¯FXOR� ��ܔ��
GH�OD�&RQVWLWXFLµQ�HV�SHUWLQHQWH�SXHV��DO�DPSOLDUVH�HO�REMHWR�GHO�FRQWURO�
SDUD� LQFOXLU�QR� VROR� ODV� OH\HV� VLQR� WDPEL«Q� ORV�GHFUHWRV�� UHJODPHQWRV��

�ܜ ��/H\ܡ������URO�1Rܖ����������
�ܝ ��6�&�-�����GH�VHSWLHPEUH�GH����ܣ��,����������9RO-�%�ܗ
�ܞ ��6�&�-�����GH�PD\R�GHܙ���
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UHVROXFLRQHV�\�RUGHQDQ]DV��\��HQ�VHQWLGR�JHQHUDO��WRGRV�ORV�DFWRV�UHIHULGRV�
SRU�HO�DUW¯FXOR����VH�KDFH�LPSUHVFLQGLEOH�HO�HVWDEOHFLPLHQWR�GH�XQ�OWUR�
TXH�SHUPLWD�SUHVHUYDU�OD�VHJXULGDG�MXU¯GLFD�GH�ORV�SDUWLFXODUHV�FRQWUD�ORV�
FXHVWLRQDPLHQWRV�D�ORV�DFWRV�TXH�ORV�DPSDUDQ�SRU�SDUWH�GH�WHUFHURV�VLQ�
LQWHU«V�OHJ¯WLPR�\�MXU¯GLFDPHQWH�SURWHJLGR��

/D�FDWHJRU¯D�SURFHVDO�GHO�LQWHU«V�OHJ¯WLPR�\�MXU¯GLFDPHQWH�SURWHJLGR�
KD�TXHGDGR�GHVYLUWXDGD�SRU�ORV�SUHFHGHQWHV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
TXH�DUPDQ�TXH�ORV�DFWRV�DGPLQLVWUDWLYRV�QR�VRQ�LPSXJQDEOHV�SRU�OD�Y¯D�
GHO�FRQWURO�FRQFHQWUDGR�HQ�OD�PHGLGD�HQ�TXH�HQ�OD�JUDQ�PD\RU¯D�GH�ORV�
FDVRV�KD\�TXH�DGPLWLU�TXH�XQ�HYHQWXDO�GHVWLQDWDULR�GH�XQD�QRUPD�DWDFDGD�
SRU�LQFRQVWLWXFLRQDO�WLHQH�LQWHU«V�OHJ¯WLPR�\�MXU¯GLFDPHQWH�SURWHJLGR�SDUD�
DFFLRQDU�HQ�LQFRQVWLWXFLRQDOLGDG����+DVWD�OD�IHFKD�QR�KD�KDELGR�XQ�VROR�FDVR�
GH�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG�FRQWUD�QRUPDV�HQ�GRQGH�VH�KD\D�
LQDGPLWLGR�OD�DFFLµQ�SRU�IDOWD�GH�LQWHU«V��(VWR�UHYHOD�TXH��HQ�OD�SU£FWLFD��
OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG�HQ�FRQWUD�GH�ODV�QRUPDV�HV�XQD�
DFFLµQ�SRSXODU�\�TXH�HO�LQWHU«V�OHJ¯WLPR�VROR�WHQGU¯D�XQ�HIHFWR�SURFHVDO�
SUHFLVDPHQWH�HQ�ORV�FDVRV�GH�DFFLRQHV�FRQWUD�DFWRV�DGPLQLVWUDWLYRV��TXH�VRQ�
DTXHOODV�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�KDQ�FRQVLGHUDGR�LQDGPLVLEOHV�QR�
REVWDQWH�OD�FODULGDG�GHO�WH[WR�GHO�DUW¯FXORܔ�����\�GH�OD�SURSLD�/27&3&�

%���(O� LQWHU«V� OHJ¯WLPR�\�MXU¯GLFDPHQWH�SURWHJLGR�HQ�HO�(VWDGR�VRFLDO�\�
GHPRFU£WLFR�GH�GHUHFKR��1R�KD\�GXGDV�GH�TXH��FRPR�ELHQ�KD�VH³DODGR�
HO�7ULEXQDO�&RQVWLWXFLRQDO�DO�PRPHQWR�GH�GHQLU�HO�REMHWR�GHO�FRQWURO�
FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG��

�ً��ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV��GHQWUR�GH�OD�QXHYD��
ORVR¯D�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��QR�VROR�
VH�FLUFXQVFULEHQ�D�JDUDQWL]DU�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO�
R�OD�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�DO�
GHFLGLU�MXULVGLFFLRQDOPHQWH�ORV�FDVRV�VRPHWLGRV�D�VX�FRP�
SHWHQFLD��VLQR�TXH�DGHP£V�DVXPHQ�XQD�PLVLµQ�GH�SHGDJRJ¯D�
FRQVWLWXFLRQDO�DO�GHQLU�FRQFHSWRV�MXU¯GLFRV�LQGHWHUPLQDGRV��
UHVROYHU�ODJXQDV�R�DFODUDU�GLVSRVLFLRQHV�DPELJXDV�X�RVFXUDV�
GHQWUR�GHO�£PELWR�GH�OR�FRQVWLWXFLRQDO����

�ܟ ��6HQWHQFLDV�7&����������7&���������\�7&ܜ������
�ܠ ��6HQWHQFLD�7&ܜ������



737
Retos y perspectivas del Tribunal Constitucional

Dr. Eduardo Jorge Prats
Jurista experto en derecho constitucional

T
er

c
er

a 
jo

r
n

ad
a

��
�G
H�H

QH
UR
�G
H��

��
�

$KRUD�ELHQ��HVD�GHQLFLµQ�FRQFHSWXDO��YDOH�GHFLU��HVH�HMHUFLFLR�GH�OR�
TXH�VH�FRQRFH�FRPR�OD�DXWRQRP¯D�SURFHVDO�GHO�7ULEXQDO�&RQVWLWXFLRQDO��
QR�SXHGH�KDFHUVH�DO�PDUJHQ�GH�ORV�YDORUHV�IXQGDPHQWDOHV�TXH�LQVSLUDQ�\�
SHUPHDQ�OD�&RQVWLWXFLµQ�GH�������HV�GHFLU��GH�XQ�PRGR�GHVFRQWH[WXDOL]DGR��
3RU�HVR��HO�FRQFHSWR�GH�LQWHU«V�OHJ¯WLPR�WLHQH�TXH�VHU�FRQVWLWXFLRQDOPHQWH�
DGHFXDGR�D�OD�&RQVWLWXFLµQ�GHܙ����'H�DK¯�TXH��FRPR�VH³DOD�OD�GRFWULQD��
HO�FRQFHSWR�GH�TXLHQ�WLHQH�LQWHU«V�OHJ¯WLPR�SDUD�GHPDQGDU�HQ�LQFRQVWLWX�
FLRQDOLGDG�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO�FRQWUD�ORV�DFWRV�SUHWHQGLGDPHQWH�
LQFRQVWLWXFLRQDOHV�GHEH�VHU�FRQVWUXLGR�D�OD�OX]�GH�

�ً��OD�SURFODPDFLµQ�GH�OD�VREHUDQ¯D�SRSXODU�HQ�HO�DUW¯FXOR�
�� FRQVWLWXFLRQDO�� OD� GHO�(VWDGR� VRFLDO� \� GHPRFU£WLFR� GH�
GHUHFKR�HQ�HO���FRQVWLWXFLRQDO�\�OD�GHFODUDFLµQ�GH�OD�SUH�
VHUYDFLµQ�GH�ORV�GHUHFKRV�H�LQWHUHVHV�GH�ODV�SHUVRQDV�FRPR�
IXQFLµQ�HVHQFLDO�GHO�(VWDGR�HQ�HO�DUW¯FXOR���FRQVWLWXFLRQDO����

6LHQGR�HVWR�DV¯��FRPR�OR�HV��HV�REYLR�TXH�ODV�RSFLRQHV�LQWHUSUHWDWLYDV�
GHO�7ULEXQDO�&RQVWLWXFLRQDO�D�OD�KRUD�GH�GHQLU�HQ�TX«�FRQVLVWH�HO�LQWHU«V�
OHJ¯WLPR�VH�UHGXFHQ�HQ�OD�PHGLGD�HQ�TXH�OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�
FRQWUD�OH\HV�GHO�&RQJUHVR�1DFLRQDO�\�UHJODPHQWRV�GHO�HMHFXWLYR�\�ODV�DGPL�
QLVWUDFLRQHV�DXWµQRPDV�DSDUHFH�FRPR�XQD�DFFLµQ�HMHUFLWDEOH�SRU�FXDOTXLHU�
FLXGDGDQR�TXH�HMHUFH�VX�GHUHFKR�D�SDUWLFLSDU�HQ�OD�FRVD�S¼EOLFD�PHGLDQWH�VX�
FRODERUDFLµQ�HQ�OD�H[SXOVLµQ�GHO�RUGHQDPLHQWR�MXU¯GLFR�GH�DTXHOODV�QRUPDV�
GHFODUDGDV�LQFRQVWLWXFLRQDOHV��(V�DTX¯�GRQGH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
GHYLHQH�HQ�XQف�WULEXQDO�GH�OD�VRFLHGDGق�DO�FXDO�DFXGH�FXDOTXLHUD�GH�ORV�
PLHPEURV�GH�ODف�FRPXQLGDG�GH�LQW«USUHWHV�FRQVWLWXFLRQDOHVق���

3RU�HVH�LPSHUDWLYR�GH�FRQFHSWXDU�D�OD�OX]�GHO�SULQFLSLR�GHPRFU£WLFR�HO�
LQWHU«V�OHJ¯WLPR�HV�TXH�VH�KDFH�QHFHVDULR�DEDQGRQDU�WRGD�YLVLµQ�H[HJ«WLFR�
SURFHVDO� HVWUHFKD�GH�GLFKR�FRQFHSWR��&RPR�ELHQ�QRV� UHFXHUGD� HO� JUDQ�
FRQVWLWXFLRQDOLVWD�DUJHQWLQR�*HUPDQ�%LGDUW�&DPSRV��

�ً��ORV�HJR¯VPRV��ORV�UHGXFFLRQLVPRV��ORV�DQJRVWDPLHQ�
WRV�HQ�PDWHULD�GH�OHJLWLPDFLµQ�SURFHVDO�VRQ�FDSDFHV�GH�

�ܡ 1DVVHI�3HUGRPRف��,QWHU«V�OHJ¯WLPR�\�GHPRFUDFLDق��(Q�ZZZ�DFHQWR�FRP�GR�����GH�DJRVWR�
GHܛ���

�ܢ +¦EHUOHف��(O�UHFXUVRًق��Sܕ����
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GHVYLUWXDU�DO�VLVWHPD�GH�GHUHFKRV�\�DO�VLVWHPD�JDUDQWLVWD��
HQ� OD�PLVPD�PHGLGD� HQ� TXH� QL� XQR� QL� RWUR� ULQGDQ� HO�
UHVXOWDGR�D�TXH�HVW£Q�GHVWLQDGRV�DQWH�OD�DGPLQLVWUDFLµQ�
GH� MXVWLFLD��'H�DK¯�TXH� OD�PLVPD�PDWUL]�FRQVWLWXFLRQDO�
GRQGH�VH�DOLPHQWDQ�HO�VLVWHPD�GH�GHUHFKRV�\�HO�VLVWHPD�
JDUDQWLVWD�GHED�DOLPHQWDU�DO�GHUHFKR�SURFHVDO�HQ�PDWHULD�
GH�OHJLWLPDFLµQ����

/D�PLVPD�KLVWRULD�GHO�LQWHU«V�OHJ¯WLPR�HQ�HO�VHQR�GHO�GHUHFKR�DGPL�
QLVWUDWLYR��UDPD�GHO�GHUHFKR�HQ�GRQGH�QDFLµ�\�VH�GHVDUUROOµ�GLFKR�FRQFHSWR�
GH�OHJLWLPDFLµQ�SURFHVDO��UHYHOD�TXH�LQWHU«V�OHJ¯WLPR�QR�GHEH�VHU�FRQIXQ�
GLGR�QL�FRQ�LQWHU«V�SHUVRQDO��QL�FRQ�LQWHU«V�GLUHFWR��QL�FRQ�QHFHVLGDG�GH�
YXOQHUDFLµQ�GH�XQ�GHUHFKR�QL�FRQ�VXLU�XQD�OHVLµQ��1R�OR�GLJR�\R��OR�GLFH�
XQ�DGPLQLVWUDWLYLVWD�HVSD³RO�GH�OD�WDOOD�GH�5DPµQ�3DUDGD��

3UHFLVDPHQWH�OD�HYROXFLµQ�JDUDQWLVWD�GH�OR�FRQWHQFLRVR�
DGPLQLVWUDWLYR�HVW£�OLJDGD�D�XQD�HYROXFLµQ�DPSOLDGRUD�GH�
OD�OHJLWLPDFLµQ�\�GHO�SDVR�GH�XQ�SURFHVR�SURWHFWRU�¼QLFD�
PHQWH�GH�GHUHFKRV�VXEMHWLYRV�D�XQ�SURFHVR�TXH��DGHP£V�VH�
DEUH�D�OD�SURWHFFLµQ�GH�LQWHUHVHV��LQLFLDOPHQWH�SHUVRQDOHV�
\�GLUHFWRV��\�GHVSX«V�VLPSOHPHQWH�OHJ¯WLPRV��XQ�FRQFHSWR�
P£V�DPSOLR�TXH�OLQGD�FDVL�FRQ�OD�DFFLµQ�SRSXODU����

(O�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³RO�KD�HVWDGR�P£V�TXH�FODUR�HQ�HOOR�
FXDQGR�KD�HVWDEOHFLGR�TXH��HQ�SUHVHQFLD�GH�ORV�LQWHUHVHV�FRPXQHV��HV�
GHFLU��

�ً��DTXHOORV�HQ�TXH�OD�VDWLVIDFFLµQ�GHO�LQWHU«V�FRP¼Q�HV�
OD�IRUPD�GH�VDWLVIDFHU�HO�GH�WRGRV�\�FDGD�XQR�GH�ORV�TXH�
FRPSRQHQ�OD�VRFLHGDG�>ً@�SXHGH�DUPDUVH�TXH�FXDQGR�XQ�
PLHPEUR�GH�OD�VRFLHGDG�GHHQGH�XQ�LQWHU«V�FRP¼Q�VRV�
WLHQH�VLPXOW£QHDPHQWH�XQ�LQWHU«V�SHUVRQDO��R��VL�VH�TXLHUH�

�ܣ *HUP£Q�%LGDUW�&DPSRV��0DQXDO�GH�OD�&RQVWLWXFLµQ�UHIRUPDGD��WRPR�,,,��%XHQRV�$LUHV��
(GLDU�����ܖ

�ܐ� 5DPµQ�3DUDGD��'HUHFKR�DGPLQLVWUDWLYR��,��3DUWH�*HQHUDO��0DGULG��0DUFLDO�3RQV��������S��
����
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GHVGH�RWUD�SHUVSHFWLYD��TXH�OD�¼QLFD�IRUPD�GH�GHIHQGHU�HO�
LQWHU«V�SHUVRQDO�HV�VRVWHQHU�HO�LQWHU«V�FRP¼Q��

<�VLJXHQ�GLFLHQGR�ORV�MXHFHV�FRQVWLWXFLRQDOHV�HVSD³ROHV��

(VWD�VROLGDULGDG�H�LQWHUUHODFLµQ�VRFLDO��HVSHFLDOPHQWH�LQ�
WHQVD�HQ�OD�«SRFD�DFWXDO��VH�UHHMD�HQ�OD�FRQFHSFLµQ�GHO�
(VWDGR�FRPR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��TXH�FRQVD�
JUD�OD�&RQVWLWXFLµQ��$UWܐ������HQ�HO�TXH�OD�LGHD�GH�LQWHU«V�
GLUHFWR��SDUWLFXODU��FRPR�UHTXLVLWR�GH�OHJLWLPDFLµQ��TXHGD�
HQJOREDGR�HQ�HO�FRQFHSWR�P£V�DPSOLR�GH�LQWHU«V�OHJ¯WLPR�
\�SHUVRQDO��TXH�SXHGH�R�QR�VHU�GLUHFWR����

'H�PDQHUD�TXH�OD�QRFLµQ�MXU¯GLFR�SURFHVDO�GH�LQWHU«V�OHJ¯WLPR��GHVGH�
VX�PLVPR�QDFLPLHQWR��\D�OOHYD�LQVFULWD�HQ�VX�FµGLJR�JHQ«WLFR�OD�LGHD�GH�
DPSOLD� OHJLWLPDFLµQ�SURFHVDO�� OR�TXH�VH�UHSRWHQFLD�HQ�XQ�(VWDGR�VRFLDO�
\�GHPRFU£WLFR�GH�GHUHFKR�HQ�GRQGH�SXHGH�DUPDUVH�TXH��SRU�OR�PHQRV�
HQWH� D� QRUPDV� LQFRQVWLWXFLRQDOHV�� ODV� SHUVRQDV� JR]DQ� GH� XQ� GHUHFKR�
IXQGDPHQWDO�LPSO¯FLWR�D�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO��

IV.  El reto de la tutela de los derechos fundamentales

A. La cultura de los derechos fundamentales

(O�FRQVWLWX\HQWH�GH������HVWXYR�FODUR�UHVSHFWR�D�TXH��WDO�FRPR�GLV�
SRQH�HO�DUW¯FXOR����GH�OD�'HFODUDFLµQ�GH�ORV�'HUHFKRV�GHO�+RPEUH�\�GHO�
&LXGDGDQRف��WRGD�VRFLHGDG�HQ�OD�TXH�OD�JDUDQW¯D�GH�ORV�GHUHFKRV�QR�HVW«�
DVHJXUDGD��QL�OD�VHSDUDFLµQ�GH�SRGHUHV�GHWHUPLQDGD��QR�WLHQH�&RQVWLWXFLµQق��
3RU�HVR��SRUTXH�HO�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR�HVW£�RULHQWDGR�D�OD�
JDUDQW¯D�HIHFWLYD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��FRPR�ELHQ�OR�UHFRQRFH�
HO�DUW¯FXOR���GH�OD�&RQVWLWXFLµQ��DO�FRQVDJUDU�FRPR�IXQFLµQ�HVHQFLDO�GHO�
(VWDGRف�OD�SURWHFFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV�GH�OD�SHUVRQDق��HO�FRQVWLWX�
\HQWH�WXYR�HO�FXLGDGR��D�OD�KRUD�GH�GHQLU�OD�PLVLµQ�GHO�7ULEXQDO�&RQVWL�
WXFLRQDO��GH�HVWDEOHFHU�TXH�HVWH�µUJDQR�MXULVGLFFLRQDO�QR�VROR�HUD�GHIHQVRU�

�ܑ� 67&��������
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GH�OD�&RQVWLWXFLµQ�VLQR�WDPEL«Q�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�TXH�HOOD�
FRQVDJUD��DUW¯FXOR�������

(VH� URO� GH� GHIHQVRU� GH� ORV� GHUHFKRV� IXQGDPHQWDOHV� GHO� 7ULEXQDO�
&RQVWLWXFLRQDO�VH�DUWLFXOD�D�WUDY«V�GHO�UHFXUVR�GH�UHYLVLµQ�FRQWUD�ODV�GHFL�
VLRQHV�GHO�MXH]�GH�DPSDUR�\�FRQWUD�ODV�GHFLVLRQHV�UPHV�YLRODWRULDV�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV��(Q�DPERV�SURFHVRV�FRQVWLWXFLRQDOHV��HO�7ULEXQDO�
&RQVWLWXFLRQDO� FRQWULEX\H�D�XQLIRUPDU� OD� MXULVSUXGHQFLD� FRQVWLWXFLRQDO�
HQ�PDWHULD�GH�GHUHFKRV�IXQGDPHQWDOHV��+DVWD�OD�IHFKD��HO�GHVHPSH³R�GHO�
7ULEXQDO� HQ� OR�TXH� UHVSHFWD� D� OD� WXWHOD�GH� ORV�GHUHFKRV� IXQGDPHQWDOHV�
KD�VLGR�QRWDEOH��SRU�OR�PHQRV�HQ�DTXHOORV�FDVRV�TXH�KDQ�ORJUDGR�SDVDU�
ORV�REVW£FXORV�SURFHVDOHV�GH�OD�DGPLVLELOLGDG��$V¯��SRU�VROR�FLWDU�DOJXQRV�
HMHPSORV�LOXVWUDWLYRV��HO�7ULEXQDO�&RQVWLWXFLRQDO�KD�FRQWULEXLGR�D�GHQLU�
ORV�FRQWRUQRV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�DO�OLEUH�DFFHVR�D�OD�LQIRUPD�
FLµQ�S¼EOLFD����DO�GHELGR�SURFHVR�DO�LQWHULRU�GH�ORV�SDUWLGRV�SRO¯WLFRV����DO�
DFFHVR�D�OD�SURSLHGDG�LQPRELOLDULD����\�D�OD�PRWLYDFLµQ�GH�ODV�UHVROXFLRQHV�
MXULVGLFFLRQDOHV����OR�TXH�VLUYH��VLQ�GXGD�DOJXQD��D�RULHQWDU�OD�ODERU�GH�ORV�
MXHFHV�GHO�3RGHU�-XGLFLDO�\�GHO�7ULEXQDO�6XSHULRU�(OHFWRUDO�\�OD�GH�WRGRV�
ORV�SRGHUHV�\�µUJDQRV�GHO�(VWDGR��(V�FLHUWR�TXH�TXHGD�PXFKR�SRU�KDFHU�
UHVSHFWR�D�OD�FRQFUHFLµQ�GH�ORV�WHVWV�GHO�FRQWHQLGR�HVHQFLDO�\�GHO�SULQFLSLR�
GH�UD]RQDELOLGDG�SHUR�OD�KXPLOGDG�GHO�7ULEXQDO�&RQVWLWXFLRQDO��TXH�FLWD�
VLQ�UHSDURV�ODV�GHFLVLRQHV�GH�RWURV�WULEXQDOHV�FRQVWLWXFLRQDOHV�GH�PD\RU�
WUDGLFLµQ��WDOHV�FRPR�HO�GH�(VSD³D�R�HO�GH�&RORPELD��DVHJXUDQ�TXH�HQ�HO�
FRUWR�\�ODUJR�SOD]R�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD�GRPLQLFD�
QD��PRQWDGD�VREUH�ODV�FRQTXLVWDV�HQ�PDWHULD�GH�GHUHFKRV�IXQGDPHQWDOHV�
GHO� GHUHFKR� FRQVWLWXFLRQDO� FRPSDUDGR�� DGHFX£QGRODV� D� OD� UHDOLGDG� \� DO�
FRQWH[WR�QXHVWUR��SHUPLWLU¯DQ�LU�FRQVROLGDQGR�XQ�DFHUYR�MXULVSUXGHQFLDO�
TXH�IRPHQWDU£�HO�GHVDUUROOR�GH�XQD�FXOWXUD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
FRQVWLWXFLRQDOPHQWH�DGHFXDGD�D�OD�&RQVWLWXFLµQ�GRPLQLFDQD�

(O�JLUR�FRSHUQLFDQR�TXH�HQ�PDWHULD�GH�SURWHFFLµQ�MXULVGLFFLRQDO�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�VH�KD�H[SHULPHQWDGR�D�UD¯]�GH�OD�HQWUDGD�HQ�
YLJRU�GH�OD�&RQVWLWXFLµQ�GH������\�GH�OD�SXHVWD�HQ�IXQFLRQDPLHQWR�GHO�
7ULEXQDO�&RQVWLWXFLRQDO�\�GH�ODV�GHP£V�DOWDV�FRUWHV�HV�P£V�TXH�QRWRULR��

�ܒ� 6HQWHQFLD�7&ܛ������
�ܓ� 6HQWHQFLD�7&ܜ������
�ܔ� 6HQWHQFLD�7&ܛ������
�ܕ� 6HQWHQFLD�7&�����ܜ�
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'H�PRGR�SDXODWLQR�SHUR�SURJUHVLYR��OD�VRFLHGDG�GRPLQLFDQD�VH�HQFDPLQD�
SRU�HO�VHQGHUR�GH�XQD�FXOWXUD�GHO�GHUHFKR�\�ORV�GHUHFKRV��HQ�GRQGH�ORV�
FRQLFWRV�SRO¯WLFRV�\�VRFLDOHV�WLHQGHQ�D�MXULGLFDUVH�\��SRU�WDQWR��D�UHVRO�
YHUVH�SRU�OD�Y¯D�MXULVGLFFLRQDO��TXH�HV�OD�DGHFXDGD�SDUD�DWHQGHU�ORV�UHFODPRV�
IXQGDGRV�HQ�GHUHFKR��

�4X«�VLJQLFD�TXH�ORV�GRPLQLFDQRV�WUDWDPRV�GH�HQUXPEDUQRV�SRU�ORV�
VHQGHURV�GH�XQD�FXOWXUD�GH�GHUHFKRV"�6LJQLFD�TXH�WRGD�GHPDQGD�SRO¯WLFD��
WRGR�UHFODPR�VRFLDO��WRGD�SRO¯WLFD�S¼EOLFD��WLHQGH�D�H[SUHVDUVH�\�UHVROYHUVH�
SRU�PHGLRV�MXU¯GLFRV��GH�PRGR�TXH�OD�SRO¯WLFD�VH�MXULGLFD��HO�GHUHFKR�VH�
MXGLFLDOL]D�\�ORV�GHUHFKRV�VH�FRQYLHUWHQ�HQ�FRQTXLVWDV�VRFLDOHV��3DUD�GHFLUOR�
FRQ�ODV�SDODEUDV�GHO�DOHP£Q�5XGROI�6PHQG�HQ�������

�ً��FRQ�LQGHSHQGHQFLD�GH�FXDOTXLHU�FRQVLGHUDFLµQ�DFHUFD�
GH�VX�YDOLGH]�MXU¯GLFD�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�ORV�
UHSUHVHQWDQWHV�GH�XQ�VLVWHPD�GH�YDORUHV�FRQFUHWR��GH�XQ�
VLVWHPD�FXOWXUDO�TXH�UHVXPH�HO�VHQWLGR�GH�OD�YLGD�HVWDWDO�
FRQWHQLGR� HQ� OD�&RQVWLWXFLµQ��'HVGH� HO� SXQWR�GH� YLVWD�
SRO¯WLFR��HVWR�VLJQLFD�XQD�YROXQWDG�GH�LQWHJUDFLµQ�PDWH�
ULDO��GHVGH�HO�SXQWR�GH�YLVWD�MXU¯GLFR��OD�OHJLWLPDFLµQ�GHO�
RUGHQ�SRVLWLYR�HVWDWDO�\�MXU¯GLFR��(VWH�RUGHQ�SRVLWLYR�HV�
Y£OLGR�VROR�HQ�FXDQWR�UHSUHVHQWD�HVWH�VLVWHPD�GH�YDORUHV�\�
SUHFLVDPHQWH�SRU�«O�VH�FRQYLHUWH�HQ�OHJ¯WLPR����

/D�FXOWXUD�GH�GHUHFKRV�LPSOLFD�DVXPLU�OD�&RQVWLWXFLµQ�FRPR�FXOWXUD�
\�D�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRPR�FRQTXLVWDV�FXOWXUDOHV��$SDUHFH�DV¯�
OD�HGXFDFLµQ�FRPR�XQD�WDUHD�IXQGDPHQWDO�GHO�(VWDGR�\�OD�HVFXHODف�FRPR�
XQ�OXJDU�GH�DSUHQGL]DMH�GH�OD�FLXGDGDQ¯D�GHPRFU£WLFD�\�GH�WUDQVPLVLµQ�GH�
ORV�YDORUHV�FRQVWLWXFLRQDOHV�\�GH�OD�FXOWXUD�GH�ORV�GHUHFKRV����3قRU�HOOR��OD�
&RQVWLWXFLµQ�GLVSRQH�TXH�

�ً��FRQ�OD�QDOLGDG�GH�IRUPDU�FLXGDGDQDV�\�FLXGDGDQRV�
FRQVFLHQWHV�GH�VXV�GHUHFKRV�\�GHEHUHV��HQ�WRGDV�ODV�LQVWLWX�
FLRQHV�GH�HGXFDFLµQ�S¼EOLFD�\�SULYDGD��VHU£Q�REOLJDWRULDV�OD�

�ܖ� 5XGROI�6PHQG��&RQVWLWXFLµQ�\�GHUHFKR�FRQVWLWXFLRQDO��0DGULG��&(3&��������S����ܑ
�ܗ� 7DMDGXUD�7HMDGD��-DYLHU0ف��XOWLFXOWXUDOLVPRق��'LFFLRQDULR�GH�'HUHFKRV�+XPDQRV��'LVSR�

QLEOH�HQ��KWWS���GLFFLRQDULR�SUDGSL�RUJ�LQLFLR�LQGH[�SKS�WHUPLQRVBSXE�WRBSGI��ܗ
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LQVWUXFFLµQ�HQ�OD�IRUPDFLµQ�VRFLDO�\�F¯YLFD��OD�HQVH³DQ]D�GH�
OD�&RQVWLWXFLµQ��GH�ORV�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHV��
GH�ORV�YDORUHV�SDWULRV�\�GH�ORV�SULQFLSLRV�GH�FRQYLYHQFLD�
SDF¯FD��DUW¯FXORܒ�������

/D�&RQVWLWXFLµQ��HQ�FRQVHFXHQFLD��GHEH�VHU�WH[WR�GRFHQWH�HQ�ODV�HVFXH�
ODV��<�HV�TXH��FRPR�VH³DOD�3HWHU�+¦EHUOHف��cOD�HVFXHOD�GH�OD�&RQVWLWXFLµQ�
HV�OD�HVFXHODق�����3RU�HVR��HO�(VWDGR��P£V�TXH�GHQLUVH�FRPR�DTXHO�TXH�
HMHUFH�HO�PRQRSROLR�GH�OD�OHJ¯WLPD�YLROHQFLD����GHEH�HQWHQGHUVH�FRPR�HO�
TXH�RVWHQWD�HOف�PRQRSROLR�GH�OD�OHJ¯WLPD�HGXFDFLµQق����

(V�SRU�WRGR�OR�DQWHULRU�TXH��FRPR�VH³DOD�/XLJL�)HUUDMROL��

�ً��OD�EDWDOOD�SRU�OD�GHPRFUDFLD�HV�KR\��FRPR�VLHPSUH��
XQD�EDWDOOD�VREUH�WRGR�FXOWXUDO��(Q�XQ�GREOH�VHQWLGR��HQ�
HO�VHQWLGR�GH�TXH�HO�QH[R�HQWUH�GHPRFUDFLD�\�&RQVWLWX�
FLµQ�HV�XQ�KHFKR�FXOWXUDO��KR\�GHVDSDUHFLGR�GHO�VHQWLGR�
FRP¼Q��\�HQ�HO�VHQWLGR��P£V�JHQHUDO��GH�TXH�HO�GHVDUUROOR�
GH�OD�FXOWXUD�HV�XQ�IDFWRU�HVHQFLDO�GH�OD�FRQVWUXFFLµQ�GH�
OD�GHPRFUDFLD����

B.  El lenguaje de los derechos fundamentales

8QD� FXOWXUD� GH� ORV� GHUHFKRV� IXQGDPHQWDOHV� FRQVWLWXFLRQDOPHQWH�
DGHFXDGD� D� OD�&RQVWLWXFLµQ� GH� ����� UHTXLHUH�� VLQ� HPEDUJR�� XQ� QXHYR�
OHQJXDMH��XQ�OHQJXDMH�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��$TX¯�QR�VH�WUDWD�
VROR�GHO�EXHQ�XVR�GHO�LGLRPD�HVSD³RO�HQ�ORV�WH[WRV�FRQVWLWXFLRQDOHV�\�MX�
ULVSUXGHQFLDOHV��(VH�EXHQ�XVR�HV�YLWDO�\�QHFHVDULR�SHUR�XQ�QXHYR�OHQJXDMH�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�UHTXLHUH�PXFKR�P£V��(VWDPRV�KDEODQGR�
GH�RWUD�FRVD��'H�OR�TXH�VH�WUDWD�HV�TXH�OD�&RQVWLWXFLµQ�GH������LPSOLFD�XQ�
QXHYR�OHQJXDMH��HO�OHQJXDMH�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��
'LJQLGDG�KXPDQD��LJXDOGDG��VROLGDULGDG��SOXUDOLVPR��HTXLGDG��PHGLRDP�
ELHQWH��DFFLRQHV�DUPDWLYDV��GHUHFKRV�IXQGDPHQWDOHV��JDUDQW¯DV��FRQWHQLGR�

�ܘ� 3HWHU�+¦EHUOH��(O�(VWDGR�FRQVWLWXFLRQDO��0«[LFR��81$0��������S�������
���� 0D[�:HEHU��(FRQRP¯D�\�VRFLHGDG��%XHQRV�$LUHV��)RQGR�GH�&XOWXUD�(FRQµPLFD��������S��

ܒ�
�ܐ� (UQHVW�*HOOQHU��1DFLRQHV�\�QDFLRQDOLVPRV��0DGULG��$OLDQ]D��������S���ܑ
�ܑ� )HUUDMROL��3ULQFLSLD
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HVHQFLDO�GH�ORV�GHUHFKRV��DPSDUR��GHUHFKRV�FROHFWLYRV��VRQ�DOJXQDV�GH�ODV�
SDODEUDV�GHO�QXHYR�OHQJXDMH�FRQVWLWXFLRQDO��&RPR�ELHQ�QRV�UHFXHUGD�XQ�
UHYROXFLRQDULR�DQF«Vف��DO�LQWURGXFLU�HQ�XQ�SXHEOR�LGHDV�QXHYDV��QXHYRV�
K£ELWRV��HV�REOLJDGR�LQWURGXFLU�SDODEUDV�QXHYDVق��<�HV�TXH��FRPR�DUPD�
9LUJLOLR�=DSDWHURف��ODV�SDODEUDV�PLVPDV�WUDEDMDQ�D�IDYRU�GHO�IRUWDOHFLPLHQWR�
GH�ORV�YDORUHV�FRQVWLWXFLRQDOHV����3قRU�HVR��VLQ�FDHU�HQ�XQ�OHQJXDMH�FRQIXVR�
\�JUDPDWLFDOPHQWH�LQFRUUHFWR��KD\�TXH�HYLWDU�WRGR�SXULVPR�TXH�QRV�FRQ�
GX]FD�D�UHFKD]DU�FRQTXLVWDV�MXULVSUXGHQFLDOHV�GRPLQLFDQDV�SODVPDGDV�HQ�OD�
&RQVWLWXFLµQ�GH������FRPR�OD�GHO�SULQFLSLR�GH�UD]RQDELOLGDG��PRGR�HQ�TXH�
ORV�MXHFHV�DUJHQWLQRV�\�GRPLQLFDQRV�KDQ�WUDGXFLGR�OD�QHFHVLGDG�GH�OLPLWDU�
OD�DUELWUDULHGDG�GHO�(VWDGR��H[SUHVDGD�HQ�OD�FO£XVXOD�QRUWHDPHULFDQD�GHO�
VXEVWDQWLYH�GXH�SURFHVV�\�HQ�HO�HXURSHR�SULQFLSLR�GH�SURSRUFLRQDOLGDG��$TX¯�
HO�7ULEXQDO�&RQVWLWXFLRQDO�KD�GHVSOHJDGR�XQD�ODERU�GH�YHUGDGHUD�SHGDJRJ¯D�
FRQVWLWXFLRQDO��FRPR�OR�PXHVWUDQ�YDULDV�GH�VXV�GHFLVLRQHV��SULQFLSDOPHQWH�
DTXHOODV�DWLQHQWHV�D�ORV�SURFHVRV�FRQVWLWXFLRQDOHV�\�VXV�SULQFLSLRV�UHFWRUHV��
HQ�GRQGH�HVWD�DOWD�FRUWH�KD�FRQWULEXLGR�D�GHQLU�\�FRQFUHWDU�HVWRV�SULQFL�
SLRV�WDQ�LPSRUWDQWHV�D�OD�KRUD�GH�OD�WXWHOD�MXULVGLFFLRQDO�GH�ORV�GHUHFKRV�

(O�7ULEXQDO�&RQVWLWXFLRQDO�QR�KD�LJQRUDGR�TXH��FRQWUDULR�D�OR�SRVWX�
ODGR�SRU�+DQV�.HOVHQ��HV�SXUD�LOXVLµQ�SUHWHQGHU�TXH�HV�SRVLEOH�HUUDGLFDU�OD�
DPELJ¾HGDG�HQ�OD�&RQVWLWXFLµQ��8QD�FRVD�HV�TXH�VH�HVWDEOH]FD�FRQ�FODULGDG�
\�SUHFLVLµQ�OD�HGDG�UHTXHULGD�SDUD�SRGHU�VHU�HOHJLEOH�D�OD�SUHVLGHQFLD�GH�OD�
5HS¼EOLFD��\�RWUD��FRPR�LQJHQXDPHQWH�DUJX\H�.HOVHQ��TXH�OD�&RQVWLWX�
FLµQ�GHEH�HYLWDU�WRGD�PHQFLµQ�GH�YDORUHV�\�SULQFLSLRV�TXH��SRU�VX�SHFXOLDU�
QDWXUDOH]D��VRQ�GH�FDU£FWHU�DELHUWR��LQGHWHUPLQDGR�\�DUJXPHQWDWLYR��3RU�
VHU�HPLQHQWHPHQWH�SULQFLSLROµJLFDV��ODV�FRQVWLWXFLRQHV�FRQWHPSRU£QHDV��
DO� SODVPDU� HO� FRQVHQVR� HQWUH� IXHU]DV� FRQWUDSXHVWDV�� HVW£Q� SUH³DGDV� GH�
FRQFHSWRV����FRQFHSWRV�TXH�QHFHVDULDPHQWH�VRQ�YDORUDWLYRV��SRO«PLFRV�\�
FRQWURYHUWLGRV�\�TXH��HQ�FRQVHFXHQFLD��GHEHQ�VHU�FRQFUHWDGRV�D�SDUWLU�GH�
OD�DUJXPHQWDFLµQ�HQ�OD�MXVWLFLD�FRQVWLWXFLRQDO��$�ORV�MXULVWDV�IRUPDGRV�HQ�
ORV�HVTXHPDV�GHO�LPSHULR�GH�OD�OH\�\�GHO�MXH]�FRPR�DOWRSDUODQWH�GH�OD�OH\��
WRGR�HVWR�OHV�SDUHFHU£ف�P¼VLFD�FHOHVWLDO��6قLQ�HPEDUJR��OD�&RQVWLWXFLµQ�
KDEOD�LQFOXVR�D�WUDY«V�GH�VXV�VLOHQFLRV��

�ܒ� 9LUJLOLR�=DSDWHURف��(O�OHQJXDMH�VDFD�OR�TXH�OOHYDPRV�GHQWURق��(O�3D¯V�����GH�GLFLHPEUH�GH�
ܒ���

�ܓ� 5RQDOG�'ZRUNLQ��/RV�GHUHFKRV�HQ�VHULR��%DUFHORQD��$ULHO�����ܓ�
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'HVGH�HVWD�SHUVSHFWLYD��ODV�FRQVWLWXFLRQHV�VHU¯DQ�XQ�JUDQ�
H[SOLFLWDFLµQ�VREUH�OR�TXH�HVWDPRV�GH�DFXHUGR�\�XQ�VLOHQFLR�
HORFXHQWH�UHVSHFWR�GH�ORV�TXH�QRV�HQHQWD��1DWXUDOPHQWH��
ORV�VLOHQFLRV�GH�XQD�&RQVWLWXFLµQ�QR�FRQVLJXHQ�HOLPLQDU�
SDUD�HO�IXWXUR�HO�FRQLFWR�LGHROµJLFR�LQKHUHQWH��SHUR�VLUYHQ�
SDUD�SRQHU�HQ�SULPHU�SODQR�HO�FRQVHQVR�E£VLFR�D�SDUWLU�
GHO�FXDO�SXHGH�FRQVWUXLUVH�XQD�SU£FWLFD�MXU¯GLFR�SRO¯WLFD�
FHQWUDOPHQWH�GLVFXUVLYD�R�GHOLEHUDWLYD����

/D�LPSUHFLVLµQ�QR�HV�XQ�SUREOHPD�QL�XQ�GHIHFWR�GH�OD�&RQVWLWXFLµQ��
VLQR�TXH�FRQVWLWX\H�XQD�YLUWXG�HQ�OD�PHGLGD�TXH�SRVLELOLWD�XQ�RUGHQDPLHQWR�
MXU¯GLFR�DELHUWR�\�SOXUDOLVWD��&RPR�ELHQ�HVWDEOHFH�1LNODV�/XKPDQQ��

�ً��QL�HO�DQ£OLVLV�HVWUXFWXUDOLVWD�QL�HO�GHO�DFWR�GHO�KDEOD�
DSOLFDGRV�DO�GHUHFKR�VH�KDQ�HYLGHQFLDGR�KDVWD�KR\�FRPR�
SURGXFWLYRV��(V�FODUR�TXH�HO�MXULVWD�HQ�OR�TXH�VH�UHHUH�D�
OD�IRQRORJ¯D��D�OD�VLQWD[LV��HWF«WHUD��\�HQ�HVWR�VH�FRQFHQWUDQ�
ORV�LQWHUHVHV�GH�OD�OLQJ¾¯VWLFD��XWLOL]D�HO�OHQJXDMH�QRUPDO��
PDWL]DGR�VROR�FRQ�DOJXQDV�H[SUHVLRQHV�SDUWLFXODUHV�R�FRQ�
SDODEUDV�TXH�WRPDQ��HQ�HO�GLVFXUVR�MXU¯GLFR��XQ�VHQWLGR�
GLYHUJHQWH�GHO�XVXDO��6L�VROR�VH�XWLOL]D�OD�SHUVSHFWLYD�GHO�
OHQJXDMH��QR�VH�OOHJDU¯D�QXQFD�D�FRPSUHQGHU�HO�GLVFXUVR�
MXU¯GLFR�FRPRؽ�DXWµQRPRؾ��R�FRPR�XQ�VLVWHPD�RSHUDWLYD�
PHQWH�FODXVXUDGRظ�VREUH�WRGR�FXDQGR�HO�GLVFXUVR�MXU¯GLFR�
VH�OOHYD�D�FDER�HQ�OD�VRFLHGDG��(O�SUREOHPD�FRQVLVWH�HQ�
TXH�FRQ�HFXHQFLD�HVWH�GLVFXUVR�QR�VH�HQWLHQGH�FXDQGR�
QR�VH�HVW£�HVSHF¯FDPHQWH�SUHSDUDGR�SDUD�HOOR��<�HQ�HVWH�
DVXQWR�QR�VROR�HVW£�HQ�MXHJR�OD�FRPSUHQVLµQ�GHO�VHQWLGR��
VLQR�WDPEL«Q��\�FRQ�PD\RU�UD]µQ��OD�FRPSUHQVLµQ�GH�OD�
LQWHQFLµQ�\�GH�ODV�FRQVHFXHQFLDV�GH�GHWHUPLQDGDV�FRPX�
QLFDFLRQHV����

�ܔ� -RVHS�$JXLOµف��m7HQHU�XQD�&RQVWLWXFLµQ}��m'DUVH�XQD�&RQVWLWXFLµQ}�\�m9LYLU�HQ�&RQVWL�
WXFLµQ}ق��,VRQRP¯D��1Rܗ����$EULO�������Sܞ��

�ܕ� 1LNODV�/XKPDQQ��(O�GHUHFKR�GH�OD�VRFLHGDG��0«[LFR��8QLYHUVLGDG�,EHURDPHULFDQD��S���ܐ
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(O�GHUHFKR�QR�HVW£�FRPSXHVWR�VROR�SRU�WH[WRV�OHJDOHV�VLQR�TXH�HV�WDP�
EL«Q�XQ�FRQWH[WR�FXOWXUDO��/D�EXHQD�GRJP£WLFD�MXU¯GLFD�HV�DTXHOOD�TXH�DFODUD�
HO�VHQWLGR�GHO�WH[WR�OHJDO�D�SDUWLU�GH�VX�FRQWH[WR��/D�LQWURGXFFLµQ�GH�QXHYRV�
FRQFHSWRV�\�KHUUDPLHQWDV�MXU¯GLFRV�LPSOLFD�XQ�VKRFN�\�XQ�FDPELR�FXOWXUDO��
1L�OD�&RQVWLWXFLµQ�QL�OD�/27&3&��FRQ�OD�FDUJD�LGHROµJLFD�\�GRJP£WLFD�
TXH�HOODV�DFDUUHDQ��SXHGHQ�VHU�DMHQDV�D�HOOR�\�HO�7ULEXQDO�&RQVWLWXFLRQDO�
HV�FRQVFLHQWH�GH�HOOR��'H�DK¯�TXH�HO�7ULEXQDO��VDELHQGR�TXH�GLFKRV�WH[WRV�
GHEHQ�FRQYHUWLUVH�HQ�XQD�KHUUDPLHQWD�SHGDJµJLFD�DO�GHQLU�FRQFHSWRV�H�
LQVWLWXFLRQHV�QXHYDV�HQ�XQ�RUGHQDPLHQWR�TXH��FRPR�HO�GRPLQLFDQR��GXUDQWH�
PXFKR�WLHPSR�KD�LJQRUDGR�ORV�PHFDQLVPRV�MXULVGLFFLRQDOHV�GH�WXWHOD�GH�
OD�&RQVWLWXFLµQ�\�GH�ORV�GHUHFKRV�FRQVWLWXFLRQDOHV��VH�KD�HPSH³DGR�HQ�
DFODUDU�PXFKRV�GH�ORV�SXQWRV�RVFXURV�R�DPELJXRV�HQ�OD�&RQVWLWXFLµQ�\�
HQ�OD�/27&3&��

V.   El reto y las perspectivas del control del poder

'HVGH�/RUG�$FWRQ�VDEHPRV�TXHف�HO�SRGHU�FRUURPSH�\�TXH�HO�SRGHU�
DEVROXWR�FRUURPSH�DEVROXWDPHQWHق��,QFOXVR�XQD�GHPRFUDFLD�FRQVWLWXFLRQDO�
VLQ�FRQWUROHV�GHO�SRGHU��GHYLHQH�HQ�XQ�DXWRULWDULVPR�SRSXODU�WDQ�QRFLYR�
FRPR�XQD�DXWRFUDFLD��3RU�HVR��HO�SUREOHPD�GHO�FRQWURO�GHO�SRGHU�KD�DFRP�
SD³DGR�VLHPSUH�DO�FRQVWLWXFLRQDOLVPR��+R\��VLQ�HPEDUJR��HO�SUREOHPD�GHO�
FRQWURO�GHO�SRGHU�QR�VH�UHGXFH�D�ODV�VROXFLRQHV�GH�OD�WHRU¯D�WUDGLFLRQDO�GH�
OD�VHSDUDFLµQ�GH�SRGHUHV��SULQFLSDOPHQWH��OD�SURSXHVWD�GH�0RQWHVTXLHX�
GH�TXHف�SDUD�TXH�QR�VH�SXHGD�DEXVDU�GHO�SRGHU�HV�QHFHVDULR�TXH�SRU�OD�
GLVSRVLFLµQ�GH�ODV�FRVDV��HO�SRGHU�OLPLWH�DO�SRGHUق��VLQR�TXH�VH�UHTXLHUHQ�
VROXFLRQHV�QRYHGRVDV�TXH�VH�H[SHULPHQWDQ�HQ�ODV�GHPRFUDFLDV�FRQVWLWXFLR�
QDOHV�\�TXH�HVWXGLD�OD�PRGHUQD�GRFWULQD����FRPR�HV�HO�FDVR�GH�ORV�QXHYRV�
µUJDQRV�GH�FRQWUROف�H[WUDSRGHUHVق�GHIHQVRU�GHO�SXHEOR��0LQLVWHULR�3¼EOLFR�
DXWµQRPR��DXGLWRU¯DV�R�FRQWUDORU¯DV�LQGHSHQGLHQWHV��HWF���HVWDEOHFLGRV�HQ�
ODV�P£V�UHFLHQWHV�UHIRUPDV�FRQVWLWXFLRQDOHV�ODWLQRDPHULFDQDV��

6L�ELHQ�HQ�5HS¼EOLFD�'RPLQLFDQD��GDGR�HO�FDU£FWHU�PL[WR�GHO�PRGHOR�
GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�YLJHQWH��WRGR�MXH]�SXHGH�SURQXQFLDUVH�

�ܖ� 0DQXHO�$UDJµQ��&RQVWLWXFLµQ�\�FRQWURO�GHO�SRGHU��%XHQRV�$LUHV��(GLFLRQHV�&LXGDG�$UJHQWLQD��
���ܔ
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VREUH�OD�FRQVWLWXFLRQDOLGDG�GH�XQD�QRUPD��HO�GHEHU�GH�JDUDQWL]DU�OD�VXSUH�
PDF¯D�FRQVWLWXFLRQDO�HQWH�D�FXDOTXLHU�SRGHU�X�µUJDQR�HVWDWDO�UHFDH�GH�
PDQHUD�HVSHF¯FD�HQ�HO�7ULEXQDO�&RQVWLWXFLRQDO��FRPR�ELHQ�FRQVDJUD�HO�
DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ�GH�3ܙ���RU�WDQWR��SRGHPRV�DVHYHUDU�TXH�
HO�7ULEXQDO�&RQVWLWXFLRQDO�UHSUHVHQWD�HO�µUJDQR�VXSUHPR�GH�LQWHUSUHWDFLµQ�
\�FRQWURO�GH�OD�FRQVWLWXFLRQDOLGDG�HQ�5HS¼EOLFD�'RPLQLFDQD��(V�SUHFLVD�
PHQWH�DO�DUW¯FXOR�����DO�TXH�KDFH�UHIHUHQFLD�HO�DUW¯FXOR���GH�OD�/27&3&�
HO�TXH�QRV�GHMD�FODUR�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�VH�FDUDFWHUL]D�SRU�VX�
QDWXUDOH]Dؽ�H[WUDSRGHUؾ��GDGR�TXH�QR�REHGHFH�D�QLQJ¼Q�SRGHU�X�µUJDQR�
HVWDWDO�DO�PRPHQWR�GH�HMHUFHU�VXV�IXQFLRQHV�

2ULJLQDOPHQWH�OD�PLVLµQ�¼QLFD�R�SULQFLSDO�GH�XQ�WULEXQDO�FRQVWLWXFLRQDO�
HV�HO�FRQWURO�GHO�OHJLVODGRU�\�OD�VROXFLµQ�GH�ORV�FRQLFWRV�GH�FRPSHWHQFLDV��
WDO�FRPR�OR�FRQFLELµ�RULJLQDOPHQWH�.HOVHQ��6LQ�HPEDUJR��OD�&RQVWLWXFLµQ�
GH�������DO�DPSOLDU�HO�REMHWR�GH�OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG��
PHGLDQWH�OD�LQFOXVLµQ�GH�ODV�UHVROXFLRQHV�\�ORV�GHFUHWRV�HQ�OD�OLVWD�GH�DF�
WRV�VXVFHSWLEOHV�GH�VHU�DWDFDGRV�PHGLDQWH�HVWD�DFFLµQ��DUW¯FXORܔ�������\�
DO�SHUPLWLU�OD�UHYLVLµQ�GH�VHQWHQFLDV��DUW¯FXOR�������OR�TXH�IXH�UHJXODGR�
HQ�OD�/27&3&�PHGLDQWH�OD�FRQVDJUDFLµQ�GHO�UHFXUVR�GH�UHYLVLµQ�FRQWUD�
UHVROXFLRQHV�MXULVGLFFLRQDOHV�UPHV�\�GHO�UHFXUVR�GH�UHYLVLµQ�FRQWUD�ODV�
GHFLVLRQHV�GHO�MXH]�GH�DPSDUR��FRQYLHUWH�DO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�XQ�
FRQWUDORU�GLUHFWR�GH�OD�FRQVWLWXFLRQDOLGDG�GH�ORV�DFWRV�DGPLQLVWUDWLYRV�\�GH�
ORV�DFWRV�MXULVGLFFLRQDOHV��3RU�OD�QRYHGDG�GH�HVWDV�FRPSHWHQFLDV�GHO�7ULEXQDO�
&RQVWLWXFLRQDO��TXH�OR�DOHMDQ�GHO�PRGHOR�FO£VLFR�GH�WULEXQDO�FRQVWLWXFLRQDO�
\�TXH�OR�DFHUFDQ�D�ODV�QXHYDV�MXULVGLFFLRQHV�FRQVWLWXFLRQDOHV�HVSHFLDOL]DGDV�
GH�$P«ULFD�/DWLQD�\�(XURSD��HV�TXH�FRQYLHQH�TXH�DQDOLFHPRV�ORV�UHWRV�\�
SHUVSHFWLYDV�TXH�HQHQWD�HO�7ULEXQDO�&RQVWLWXFLRQDO�UHVSHFWR�DO�FRQWURO�
GHO�SRGHU��HQIRF£QGRQRV�HQ�HO�FRQWURO�GHO�SRGHU�DGPLQLVWUDWLYR�\�HQ�HO�
FRQWURO�GHO�SRGHU�MXULVGLFFLRQDO��

A.  El control del poder administrativo

1.  Ampliación del objeto del control concentrado

/D�&RQVWLWXFLµQ� HVWDEOHFH�TXH� ODV� DFFLRQHV�GLUHFWDV�GH� LQFRQVWLWX�
FLRQDOLGDG�SRGU£Q�LQWHUSRQHUVHف�FRQWUD�ODV�OH\HV��GHFUHWRV��UHJODPHQWRV��
UHVROXFLRQHV� \� RUGHQDQ]DVق� �DUW¯FXOR� ����ܔ�� GLVSRVLFLµQ�TXH� HV� UHSUR�
GXFLGD�WH[WXDOPHQWH�SRU�HO�DUW¯FXOR����GH�OD�/27&3&��(VWD�GLVSRVLFLµQ�
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FRQVWLWXFLRQDO�DPSO¯D�FRQVLGHUDEOHPHQWH�HO�REMHWR�GHO�FRQWURO�FRQFHQWUDGR�
SXHV��DQWHV�GH�OD�UHIRUPD�FRQVWLWXFLRQDO�GH�������OD�&RQVWLWXFLµQ�VH�UHIH�
U¯D�H[SUHVDPHQWH�VROR�D�ODV�OH\HV��OR�FXDO�RULJLQµ�XQD�LQWHQVD�FRQWURYHUVLD�
GRFWULQDO�� GLYLGL«QGRVH� ORV� DXWRUHV� HQWUH� TXLHQHV� FRQVLGHUDEDQ� TXH� HO�
FRQWURO�UHFD¯D�VROR�VREUH�ODV�OH\HV�DSUREDGDV�SRU�HO�&RQJUHVR�1DFLRQDO���
\�ORV�TXH�HQWHQG¯DQ�TXH�WRGRV�ORV�DFWRV�HQXPHUDGRV�SRU�HO�DUW¯FXOR�����
DFWXDO�DUW¯FXOR���GH�OD�&RQVWLWXFLµQ�HVWDEDQ�VXMHWRV�D�GLFKR�FRQWURO����/D�
6XSUHPD�&RUWH�GH�-XVWLFLD�VH�FRORFµ�HQ�HO�MXVWR�PHGLR�GH�DPEDV�SRVL�
FLRQHV��DUPDQGR�TXHف�VL�ELHQ�HV�FLHUWR�TXH�HO�DUW¯FXOR�����LQFLVR����GH�OD�
&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�PHQFLRQD�VROR�D�ODV�OH\HV�FRPR�HO�REMHWR�GH�
OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�SRU�Y¯D�GLUHFWD�DQWH�OD�6XSUHPD�&RUWH�GH�
-XVWLFLDق��QR�HV�PHQRV�FLHUWR�TXHف�HO�DUW¯FXOR����GH�OD�PLVPD�&RQVWLWXFLµQ�
SURFODPD�TXH�VRQ�QXORV�GH�SOHQR�GHUHFKR�WRGD�OH\��GHFUHWR��UHVROXFLµQ�R�
DFWR�FRQWUDULRV�D�OD�&RQVWLWXFLµQق�\�TXH

�ً��DO�FRQVDJUDU�OD�$VDPEOHD�5HYLVRUD�GH�OD�&DUWD�0DJQD�
HQ������HO�VLVWHPD�GH�FRQWURO�FRQFHQWUDGR�GH�OD�FRQVWLWX�
FLRQDOLGDG��ً��SDUD�FRQRFHU�GH�OD�FRQVWLWXFLRQDOLGDG�GH�ODV�
OH\HV��HV�HYLGHQWH�TXH�QR�HVW£�DOXGLHQGR�D�OD�OH\�HQ�VHQWLGR�
HVWULFWR��HVWR�HV��D�ODV�GLVSRVLFLRQHV�GH�FDU£FWHU�JHQHUDO�\�
DSUREDGDV�SRU�HO�&RQJUHVR�1DFLRQDO�\�SURPXOJDGDV�SRU�
HO�3RGHU�(MHFXWLYR��VLQR�D�OD�QRUPD�VRFLDO�REOLJDWRULD�TXH�
HPDQH�GH�FXDOTXLHU�µUJDQR�GH�SRGHU�UHFRQRFLGR�SRU�OD�
&RQVWLWXFLµQ�\�ODV�OH\HV��SXHV��DSDUWH�GH�TXH�HO�DUW¯FXOR�
���QR�KDFH�H[FHSFLµQ�QL�GLVWLQFLµQ�DO�FLWDU�ORV�DFWRV�GH�
ORV�SRGHUHV�S¼EOLFRV�TXH�SXHGHQ�VHU�REMHWR�GH�XQD�DFFLµQ�
HQ�QXOLGDG�R�LQFRQVWLWXFLRQDOLGDG��OD�6XSUHPD�&RUWH�GH�
-XVWLFLD��FRPR�JXDUGLDQD�GH�OD�&RQVWLWXFLµQ�GH�OD�5HS¼�
EOLFD�\�GHO�UHVSHWR�GH�ORV�GHUHFKRV�LQGLYLGXDOHV�\�VRFLDOHV�
FRQVDJUDGRV�HQ�HOOD��HVW£�HQ�HO�GHEHU�GH�JDUDQWL]DU��D�WRGD�
SHUVRQD��D�WUDY«V�GH�OD�DFFLµQ�GLUHFWD��VX�GHUHFKR�D�HULJLUVH�
HQ�FHQWLQHOD�GH�OD�FRQIRUPLGDG�GH�ODV�OH\HV��GHFUHWRV��UH�

�ܗ� $PDGHR�-XOL£Qف��/D�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�DQWH�OD�6XSUHPD�&RUWH�GH�-XVWLFLDق��HQ�
(VWXGLRV�-XU¯GLFRV��9RO�����1R�����HQHUR�DEULO����ܕ

�ܘ� -XDQ�0O��3HOOHUDQR�*µPH]��(O�FRQWURO� MXGLFLDO�GH�OD�FRQVWLWXFLRQDOLGDG��6DQWR�'RPLQJR��
&DSHOGRP������ܗ
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VROXFLRQHV�\�DFWRV�HQ�YLUWXG�GHO�SULQFLSLR�GH�OD�VXSUHPDF¯D�
GH�OD�&RQVWLWXFLµQ����

3RVWHULRUPHQWH��OD�6XSUHPD�&RUWH�GH�-XVWLFLD�DPSOLDU¯D�DXQ�P£V�HO�
REMHWR�GHO�FRQWURO�FRQFHQWUDGR�SDUD�LQFOXLU�DFWRV�QR�QRUPDWLYRV�FRPR�HV�
HO�FDVR�GH�FRQWUDWRV�DGPLQLVWUDWLYRV�\�RWURV�DFWRV�DGPLQLVWUDWLYRV����

&RQ�OD�UHIRUPD�FRQVWLWXFLRQDO�GH�������OD�GLVFXVLµQ�SLHUGH�EDVWDQWH�
LQWHU«V�SXHV�OD�&RQVWLWXFLµQ�LQFOX\H�FRPR�REMHWRV�GHO�FRQWURO�QR�VROR�ODV�
OH\HV�VLQR�WDPEL«Q�ORVف�GHFUHWRV��UHJODPHQWRV��UHVROXFLRQHV�\�RUGHQDQ]DVق�
�DUW¯FXOR��3��ܔ���XHGH�DUPDUVH��D�SDUWLU�GHO�FLWDGR�WH[WR��TXH�HO�FRQWURO�
FRQFHQWUDGR�VH�H[WLHQGH�D�WRGRV�ORV�DFWRV�HQXPHUDGRV�SRU�HO�DUW¯FXOR����فOH\��
GHFUHWR��UHVROXFLµQ��UHJODPHQWR�R�DFWR�FRQWUDULRV�D�HVWD�&RQVWLWXFLµQق��\�
SRU�HO�DUW¯FXORܔ�����GH�OD�&RQVWLWXFLµQ��&RPR�DUPDED�3HOOHUDQR�*µPH]��
DQWHV�GH�DPSOLDUVH�HO�REMHWR�GHO�FRQWURO�\�FRPR�GLU¯D�DKRUD�FRQ�PXFKD�
PD\RU�UD]µQ��GDGD�OD�DPSOLD�OLVWD�GH�DFWRV�VXMHWRV�D�FRQWURO�FRQVDJUDGD�
H[SUHVDPHQWH�SRU�OD�&RQVWLWXFLµQ��

�ً��HO�VLVWHPD�GRPLQLFDQR�GH�FRQWURO�MXULVGLFFLRQDO�GH�OD�
FRQVWLWXFLRQDOLGDG�VH� IXQGDPHQWD�HQ�GRV�WH[WRV�GH�XQD�
PLVPD�QDWXUDOH]D��TXH�VRQ�HO�DUW¯FXOR����>DFWXDO�DUW¯FXOR��@�
\�HO�DF£SLWH��UR��GHO����GH�OD�&RQVWLWXFLµQ�>DFWXDO�DUW¯FXOR�
�O�SULPHUR�ULJH�SDUD�HO�FRQWURO�GLIXVR�\�DPERV�SDUD)��@�ܔ��
HO�FRQWURO�FRQFHQWUDGR��(Q�HVWH�VLVWHPD�HO�SULQFLSLR�GH�OD�
VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ�TXH�SURFODPD�HO�SULPHUR�
GH�HVRV�WH[WRV��HV�QRUPD�DSOLFDEOH�D�DPERV�WLSRV�GH�FRQ�
WURO��SRU�OR�TXH�HV�YDOHGHUR�DUPDU�TXH�HV�LPSRVLEOH�TXH�
DOJXQRV�GH�ORV�DFWRV�TXH�HQXPHUD�HO�DUW¯FXOR����>DFWXDO�
DUW¯FXOR��@�SXHGDQ�TXHGDU�OLEUHV�GHO�FRQWURO�GLIXVR�FRPR�
GHO�FRQWURO�FRQFHQWUDGR�GH�OD�FRQVWLWXFLRQDOLGDG��WRGR�D�
FDXVD�GH�TXH�DPERV�WLSRV�GH�FRQWURO�VRQ�ORV�PHGLRV�SUR�
FHVDOHV�FUHDGRV�SRU�HO�FRQVWLWX\HQWH�SDUD�KDFHU�TXH�GLFKR�
SULQFLSLR�VHD�UHDOPHQWH�HIHFWLYR�HQ�OD�YLGD�VRFLDO����

���� 6�&�-��1R����GHO���GH�DJRVWR�GH�����ܒ�����-�%�ܗ
�ܐ� 6&-��MXQLR�GHܙ����%�-������
�ܑ� ,E¯G���Sܔ���
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2.  Los actos administrativos como objeto del 
 control concentrado

(O�7ULEXQDO�&RQVWLWXFLRQDO��HQ�VXV�VHQWHQFLDV�7&����������7&���������
\�7&����������KD�FRQVLGHUDGR�TXHف�OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQD�
OLGDG��FRPR�SURFHVR�FRQVWLWXFLRQDO��HVW£�UHVHUYDGD�SDUD�OD�LPSXJQDFLµQ�
GH�DTXHOORV�DFWRV�VH³DODGRV�HQ�ORV�DUW¯FXORVܔ�����GH�OD�&RQVWLWXFLµQ�GH�
OD�5HS¼EOLFD�\����GH�OD�/H\�2UJ£QLFD�1R����������OH\HV��GHFUHWRV��UHJOD�
PHQWRV��UHVROXFLRQHV�\�RUGHQDQ]DV���HV�GHFLU��DTXHOORV�DFWRV�HVWDWDOHV�GH�
FDU£FWHU�QRUPDWLYR�\�DOFDQFH�JHQHUDO�\�QR�SXHGH�LQFRDUVH�FRQWUDف�XQ�VLP�
SOH�DFWR�DGPLQLVWUDWLYR�GH�HIHFWRV�SDUWLFXODUHV�\�FRQFUHWRV����2قFXUUH��VLQ�
HPEDUJR��TXH�QL�OD�&RQVWLWXFLµQ�QL�OD�/27&3&�UHVWULQJLHURQ�HO�REMHWR�
GH�OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG�D�ODV�QRUPDV�VLQR�TXH��PX\�
SRU�HO� FRQWUDULR��GDGR�TXH� OD� UHIRUPD�FRQVWLWXFLRQDO�GH������H[WHQGLµ�
HO�FRQWURO�FRQFHQWUDGR��UHVWULQJLGR�HQ�SULQFLSLR�VROR�D�ODVف�OH\HVق��SDUD�
DEDUFDU�WDPEL«Q�D�ORVف�GHFUHWRV��UHJODPHQWRV��UHVROXFLRQHV�\�RUGHQDQ]DVق��
HV�REYLR�TXH�VH�SXHGHQ�DWDFDU�SRU�OD�Y¯D�GH�OD�DFFLµQ�GLUHFWD�QR�VROR�ODV�
QRUPDV�VLQR�WRGR�WLSR�GH�DFWRV�DGPLQLVWUDWLYRV��&RPR�VH�SXHGH�REVHUYDU��
DFWRV�QRUPDWLYRV�SURSLDPHQWH�GLFKRV�HQ�HVD�OLVWD�VROR�VRQ�ODV�OH\HV��ODV�
RUGHQDQ]DV�\�ORV�UHJODPHQWRV��SXHV�ORV�GHFUHWRV�\�ODV�UHVROXFLRQHV�SXHGHQ�
FRQVLVWLU�HQ�DFWRV�DGPLQLVWUDWLYRV��

(Q�HO�FDVR�GH�ODV�UHVROXFLRQHV��HV�P£V�TXH�REYLR�TXH��FRPR�VH³DOD�
(GXDUGR�&RXWXUH�HQ�VX�F«OHEUH�GLFFLRQDULR�MXU¯GLFR��VH�WUDWD�GH�XQDف�GH�
FLVLµQ�R�IDOOR�GH�XQ�µUJDQR�DGPLQLVWUDWLYR�R�MXGLFLDO����7قDQWR�HV�DV¯�TXH�OD�
/27&3&��DO�UHJODPHQWDU�HO�SURFHGLPLHQWR�GH�OD�DFFLµQ�GLUHFWD�HQ�LQFRQV�
WLWXFLRQDOLGDG��VH�UHHUH�VLHPSUH�Dف�QRUPDVف�\�قDFWRVق��DUW¯FXORV���������
���\������HYLGHQFLD�GH�TXH�SDUD�HO�OHJLVODGRU�RUJ£QLFR�HUD�PDQLHVWDPHQWH�
FODUR�TXH�OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�SURFHGH�FRQWUD�QRUPDV�\�DFWRV��
FRPR�OR�TXLHUH�\�PDQGD�H[SUHVDPHQWH�HO�DUW¯FXORܔ�����GH�OD�&RQVWLWX�
FLµQ��0£V�DXQ��OD�SURSLD�LQFOXVLµQ�GHO�LQWHU«V�OHJ¯WLPR�FRPR�FRQGLFLµQ�
VLQH�TXD�QRQ�SDUD�OD�OHJLWLPDFLµQ�SURFHVDO�DFWLYD�HQ�OD�DFFLµQ�GLUHFWD�HQ�
LQFRQVWLWXFLRQDOLGDG��DUW¯FXORܔ�����GH�OD�&RQVWLWXFLµQ��UHYHODQ�FODUDPHQWH�
TXH�OD�LQWHQFLµQ�GHO�FRQVWLWX\HQWH�HUD�LQFOXLU�ORV�DFWRV�DGPLQLVWUDWLYRV�HQ�
OD�OLVWD�GH�DFWRV�VXVFHSWLEOHV�GH�VHU�FRQWURODGRV�HQ�VX�FRQVWLWXFLRQDOLGDG�

�ܒ� ��6HQWHQFLD�7&��������
�ܓ� ��(GXDUGR�&RXWXUH��9RFDEXODULR�MXU¯GLFR���UD��(GLFLµQ��%XHQRV�$LUHV��������Sܘ����
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SRU�OD�Y¯D�FRQFHQWUDGD�\�H[LJLU�TXH�TXLHQ�FXHVWLRQDUD�HVWRV�DFWRV�IXHVH�XQD�
SDUWH�GH�HVWRV�DFWRV�R�XQ�LQWHUHVDGR�HQ�HOORV�

3.  Los actos sujetos a control concentrado conforme el Tribunal 
Constitucional 

(Q�OD�6HQWHQFLD�7&����������HO�7ULEXQDO�&RQVWLWXFLRQDO�HVWDEOHFLµ�
TXH��DSDUWH�GH�ODV�OH\HV��ORV�DFWRV�VXMHWRV�DO�FRQWURO�FRQFHQWUDGR�GH�FRQV�
WLWXFLRQDOLGDG�VRQ�ORV�VLJXLHQWHV��

�RV/�ܤ DFWRV� DGPLQLVWUDWLYRV� GH� FDU£FWHU� QRUPDWLYR� \�
DOFDQFH�JHQHUDO��(VWRV�

�ً��VRQ�VXVFHSWLEOHV�GH�VHU�LPSXJQDGRV�PHGLDQWH�OD�
DFFLµQ�GLUHFWD��SXHV�DO�WUDWDUVH�GH�XQ�FRQWURO�DEVWUDFWR�
R�GH�FRQWHQLGR�GH�OD�QRUPD��HO�7ULEXQDO�&RQVWLWXFLRQDO�
YHULFD�VL�OD�DXWRULGDG�S¼EOLFD�UHVSRQVDEOH�GH�SURGXFLU�
OD�QRUPD�REVHUYµ�ORV�YDORUHV��SULQFLSLRV�\�UHJODV�GH�OD�
&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�\�GHO�EORTXH�GH�FRQVWL�
WXFLRQDOLGDG��VXSUHPDF¯D�FRQVWLWXFLRQDO��

�RV�DFWRV�DGPLQLVWUDWLYRV�GH�HIHFWRV�SDUWLFXODUHV�\�TXH/�ܥ
VROR�LQFLGHQ�HQ�VLWXDFLRQHV�FRQFUHWDV��(VWRV�DFWRV�

�ً��GHEHQ�VHU�WXWHODGRV�PHGLDQWH�OD�DFFLµQ�HQ�DPSDUR�
VL� VH� YLRODQ� GHUHFKRV� IXQGDPHQWDOHV� �$UW�� ��� GH� OD�
/H\�1R�� O�������R�SRU� OD� MXULVGLFFLµQ�FRQWHQFLRVD�
DGPLQLVWUDWLYD�HQ�FDVR�GH�YLRODUVH�VLWXDFLRQHV�MXU¯GL�
FDV�R�GHUHFKRV�QR�IXQGDPHQWDOHV�GHQWUR�GHO�£PELWR�
DGPLQLVWUDWLYR��HVWDQGR�OD�GHFLVLµQ�QDO�VXMHWD�D�XQ�
UHFXUVR�GH�UHYLVLµQ�FRQVWLWXFLRQDO�GH�VHQWHQFLDV��$UW��
���GH�OD�/H\�1R�����������SRU�OR�TXH�QR�HVFDSD�HQ�
QLQJ¼Q�FDVR�DO�FRQWURO�GH�OD�MXVWLFLD�FRQVWLWXFLRQDO�

�RV/�ܦ DFWRV� DGPLQLVWUDWLYRV� SURGXFLGRV� HQ� HMHFXFLµQ�
GLUHFWD�H�LQPHGLDWD�GH�OD�&RQVWLWXFLµQ�\�HQ�DXVHQFLD�GH�
XQD�OH\�TXH�ORV�QRUPH��(VWRV�DFWRV�
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�ً��DXQ�QR�RVWHQWHQ�XQ�DOFDQFH�JHQHUDO�R�QRUPDWLYR��
SXHGHQ� VHU� LPSXJQDGRV�PHGLDQWH� OD� DFFLµQ� GLUHFWD�
HQ� LQFRQVWLWXFLRQDOLGDG� DO� WUDWDUVH� GH� DFWXDFLRQHV�
TXH� OD� /H\� 6XVWDQWLYD� RUGHQD� UHDOL]DU� EDMR� FLHUWDV�
IRUPDOLGDGHV�GH�WLHPSR�R�PRGR�\�D�ORV�QHV�GH�TXH�
VH�JDUDQWLFH�OD�VXSUHPDF¯D�FRQVWLWXFLRQDO��HO�WULEXQDO�
GHEH� YHULFDU� HO� FXPSOLPLHQWR� ¯QWHJUR� \� FDEDO� GHO�
PDQGDWR�FRQVWLWXFLRQDO��

�ܐ &U¯WLFD�D�OD�SRVLFLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�UHVSHFWR�D�OD�H[FOX�
VLµQ�GH�ORV�DFWRV�DGPLQLVWUDWLYRV�GHO�REMHWR�GHO�FRQWURO�FRQFHQWUDGR�
GH�FRQVWLWXFLRQDOLGDG��

(O�7ULEXQDO�&RQVWLWXFLRQDO�E£VLFDPHQWH�KD�HVWDEOHFLGR�TXH�

�ً��OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG��FRPR�SUR�
FHVR�FRQVWLWXFLRQDO��HVW£�UHVHUYDGD�SDUD�OD�LPSXJQDFLµQ�
GH�DTXHOORV�DFWRV�VH³DODGRV�HQ�ORV�DUW¯FXORVܔ�����GH�OD�
&RQVWLWXFLµQ�GH� OD�5HS¼EOLFD� \� ���GH� OD�/H\�2UJ£QLFD�
Q¼P����������OH\HV��GHFUHWRV��UHJODPHQWRV��UHVROXFLRQHV�
\�RUGHQDQ]DV���HV�GHFLU��DTXHOORV�DFWRV�HVWDWDOHV�GH�FDU£FWHU�
QRUPDWLYR�\�DOFDQFH�JHQHUDO�����

(V�SUHFLVR�UHVDOWDU�TXH�QL�OD�&RQVWLWXFLµQ�QL�OD�/27&3&�H[FOX\HQ�H[�
SUHVDPHQWH�ORV�DFWRV�DGPLQLVWUDWLYRV�FRPR�REMHWR�GHO�FRQWURO�FRQFHQWUDGR�
GH�FRQVWLWXFLRQDOLGDG�QL�WDPSRFR�VH³DODQ�TXH�VROR�VHU£Q�DWDFDEOHV�SRU�OD�
DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQDOLGDG�ODV�QRUPDV�R�ORV�DFWRV�GH�DOFDQFH�
JHQHUDO��$KRUD�ELHQ��DXQTXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�QR�OR�GLFH�GHO�WRGR�
H[SUHVDPHQWH��GHEHPRV�WUDWDU�GH�GHWHUPLQDU�FX£O�HV�ODف�SUH�FRPSUHQVLµQق�
GH�OD�FXDO�SDUWH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD�SDUD�H[FOXLU�ORV�
DFWRV�DGPLQLVWUDWLYRV�GHO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG��3DUD�
HO�7ULEXQDO�&RQVWLWXFLRQDO��HO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG�
KD�VLGR�GLVH³DGR��HQ�SULQFLSLR��VROR�SDUD�FRQWURODU�OD�FRQVWLWXFLRQDOLGDG�
GH�ODV�OH\HV��GH�DTXHOORVف�DFWRV�DGPLQLVWUDWLYRV�GH�FDU£FWHU�QRUPDWLYR�\�
DOFDQFH�JHQHUDOق��TXH�

�ܔ� 6HQWHQFLD�7&ܛ������
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VRQ�VXVFHSWLEOHV�GH�VHU� LPSXJQDGRV�PHGLDQWH� OD�DFFLµQ�
GLUHFWD�� SXHV� DO� WUDWDUVH� GH� XQ� FRQWURO� DEVWUDFWR� R� GH�
FRQWHQLGR�GH�OD�QRUPD��HO�WULEXQDO�FRQVWLWXFLRQDO�YHULFD�
VL�OD�DXWRULGDG�S¼EOLFD�UHVSRQVDEOH�GH�SURGXFLU�OD�QRUPD�
REVHUYµ�ORV�YDORUHV��SULQFLSLRV�\�UHJODV�GH�OD�&RQVWLWXFLµQ�
GH�OD�5HS¼EOLFD�\�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��VX�
SUHPDF¯D�FRQVWLWXFLRQDO�ق��

\�GH�ORVف�DFWRV�DGPLQLVWUDWLYRV�SURGXFLGRV�HQ�HMHFXFLµQ�GLUHFWD�H�LQPHGLDWD�
GH�OD�&RQVWLWXFLµQ�\�HQ�DXVHQFLD�GH�XQD�OH\�TXH�ORV�QRUPHق��TXH

DXQ�QR�RVWHQWHQ�XQ�DOFDQFH�JHQHUDO�R�QRUPDWLYR��SXHGHQ�
VHU�LPSXJQDGRV�PHGLDQWH�OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWX�
FLRQDOLGDG�DO�WUDWDUVH�GH�DFWXDFLRQHV�TXH�OD�/H\�6XVWDQWLYD�
RUGHQD�UHDOL]DU�EDMR�FLHUWDV�IRUPDOLGDGHV�GH�WLHPSR�R�PRGR�
\�D�ORV�QHV�GH�TXH�VH�JDUDQWLFH�OD�VXSUHPDF¯D�FRQVWLWX�
FLRQDO��HO�WULEXQDO�GHEH�YHULFDU�HO�FXPSOLPLHQWR�¯QWHJUR�
\�FDEDO�GHO�PDQGDWR�FRQVWLWXFLRQDO����

�
3DUWH�DTX¯�HO�7ULEXQDO��FRPR�OR�UHFRQRFH�HQ�OD�6HQWHQFLD�7&����������

GH�OD�GRFWULQD�GH�$OODQ�%UHZHU�&DU¯DV��TXLHQ��HQWH�DO�VLOHQFLR�GHO�OHJLVOD�
GRU��TXH�QR�KD�GHQLGR��FRPR�QR�OR�KL]R�WDPSRFR�HO�FRQVWLWX\HQWH��FX£OHV�
GHFUHWRV��UHVROXFLRQHV�\�RUGHQDQ]DV�VRQ�VXVFHSWLEOHV�GH�VHU�LPSXJQDGRV�SRU�
Y¯D�GH�OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG��SURSRQH�TXH�HO�7ULEXQDO�&RQVWL�
WXFLRQDO�GHWHUPLQH�FX£OHV�GH�HVWRV�DFWRV�PHQFLRQDGRV�HQ�OD�&RQVWLWXFLµQ�
QR�VRQ�DFWRV�DGPLQLVWUDWLYRV�VXMHWRV�DO�FRQWURO�GHO�7ULEXQDO�&RQVWLWXFLR�
QDO�\�FX£OHV�OR�VRQ�\��SRU�WDQWR�GHEHQ�HVWDU�VROR�VXMHWRV�DO�FRQWURO�GH�OD�
MXULVGLFFLµQ�FRQWHQFLRVR�DGPLQLVWUDWLYD�\��HYHQWXDO�\�VXEVLGLDULDPHQWH��Y¯D�
UHYLVLµQ��DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO��(VWD�SUHFLVLµQ�MXULVSUXGHQFLDO�
GHO�7ULEXQDO�&RQVWLWXFLRQDO�GHEH�VHU�KHFKD��FRQIRUPH�%UHZHU�&DU¯DV��D�
SDUWLU�GH�

�ً��OD�LQWHUSUHWDFLµQ�GHO�VLVWHPD�MXU¯GLFR�FRQIRUPH�D�OD�
GRFWULQD�GH�OD�FUHDFLµQ�GHO�GHUHFKR�SRU�JUDGRV��.HOVHQ��
0HUNO��GH�PDQHUD�TXH�OO£PHQVH�FRPR�VH�OODPHQ�ORV�DFWRV�

�ܕ� 6HQWHQFLD�7&ܜ������
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HVWDWDOHV��GHEHU¯DQ�HVWDU�VRPHWLGRV�DO�FRQWURO�GH�OD�MXULV�
GLFFLµQ�FRQVWLWXFLRQDO��DTXHOORV�DFWRV�HVWDWDOHV��FRPR�OR�
VRQ�ODV�OH\HV��GLFWDGRV�HQ�HMHFXFLµQ�GLUHFWD�H�LQPHGLDWD�
GH�OD�&RQVWLWXFLµQ�R�GH�SUHYLVLRQHV�FRQVWLWXFLRQDOHV��FRQ�
UDQJR�OHJDO�HQ�OD�IRUPDFLµQ�GHO�RUGHQ�MXU¯GLFR��'H�UHVWR��
ORV�RWURV�DFWRV�HVWDWDOHV�VHU¯DQ�GH�UDQJR�VXE�OHJDO�FRPR�
ORV�DFWRV�DGPLQLVWUDWLYRV��GLFWDGRV�HQ�HMHFXFLµQ�GLUHFWD�
GH�OD�OHJLVODFLµQ��H�LQGLUHFWD�GH�OD�&RQVWLWXFLµQ��\��SRU�
WDQWR��VRPHWLGRV�DO�FRQWURO�GH�OD�MXULVGLFFLµQ�FRQWHQFLRVR�
DGPLQLVWUDWLYD�

$�MXLFLR�GHO�GLVWLQJXLGR�FRQVWLWXFLRQDOLVWD�YHQH]RODQR��

�ً��VROR�HQ�HO�FDVR�GH�ORVف�UHJODPHQWRVق��VLQ�HPEDUJR��
HQ�SDUWLFXODU�ORV�GLFWDGRV�SRU�HO�SUHVLGHQWH�GH�OD�5HS¼�
EOLFD� �UHJODPHQWRV� HMHFXWLYRV��� DXQ� WUDW£QGRVH� GH� DFWRV�
DGPLQLVWUDWLYRV�� HQ� YLUWXG�GH� OD�PHQFLµQ�H[SUHVD�GH� OD�
&RQVWLWXFLµQ��SRGU¯DQ�FRQVLGHUDUVH�TXH�FRPR�H[FHSFLµQ��
OD�FRPSHWHQFLD�SDUD�FRQRFHU�GH�VX�LPSXJQDFLµQ�FRUUHV�
SRQGH�HQ�IRUPD�H[FOXVLYD�D�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��

3HUR��DFODUD��QR�REVWDQWH�OD�PHQFLµQ�H[SUHVD�HQ�OD�&RQVWLWXFLµQف��HOOR�
QR�GHEHU¯D�DSOLFDUVH�D�UHJODPHQWRV��HV�GHFLU��DFWRV�QRUPDWLYRV�GLFWDGRV�SRU�
RWURV�IXQFLRQDULRV�GH�OD�$GPLQLVWUDFLµQق����

&RPR�VH�SXHGH�REVHUYDU��OD�GRFWULQD�GH�%UHZHU�&DU¯DV��TXH�HV�OD�TXH�
HQ�JUDQ�PHGLGD�DGRSWD�HO�7ULEXQDO�&RQVWLWXFLRQDO��UHGXFH�VXVWDQFLDOPHQ�
WH�HO�£PELWR�GHO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG��HO�FXDO�VROR�
SURFHGHU¯D�FRQWUD�ODV�OH\HV�GHO�&RQJUHVR�1DFLRQDO��FRQWUD�ORV�UHJODPHQWRV�
GLFWDGRV�SRU�HO�SUHVLGHQWH�GH�OD�5HS¼EOLFD�\�FRQWUD�ORV�DFWRV�GH�HMHFXFLµQ�
GLUHFWD�GH�OD�&RQVWLWXFLµQ�HQ�DXVHQFLD�GH�XQD�OH\�TXH�ORV�QRUPH��TXHGDQGR�
IXHUD�ORV�UHJODPHQWRV�GLFWDGRV�SRU�ODV�GHP£V�DXWRULGDGHV�\�WRGRV�ORV�DFWRV�
DGPLQLVWUDWLYRV��TXH�FRQVLVWHQ�HQ�OD�DFWLYLGDG�HVHQFLDO�\�FRWLGLDQD�GH�OD�$G�
PLQLVWUDFLµQ��SULQFLSDOPHQWH�FXDQGR�KR\�HO�(VWDGR�HV�IXQGDPHQWDOPHQWH�XQ�

�ܖ� $OODQ�%UHZHU�&DU¯DVف��(O�VLVWHPD�GH�MXVWLFLD�FRQVWLWXFLRQDO�HQ�OD�5HS¼EOLFD�'RPLQLFDQD�\�
OD�/H\�2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�GH�ORV�3URFHGLPLHQWRV�&RQVWLWXFLRQDOHVق��
(Q�9,,�(QFXHQWUR� ,EHURDPHULFDQR� GH�'HUHFKR� 3URFHVDO�&RQVWLWXFLRQDO�� 6DQWR�'RPLQJR��
&RPLVLRQDGR�GH�$SR\R�D�OD�5HIRUPD�\�0RGHUQL]DFLµQ�GH�OD�-XVWLFLDܚ�����SSܛ�������
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(VWDGR�DGPLQLVWUDWLYR��(O�7ULEXQDO�&RQVWLWXFLRQDO��TXL]£V�FRQVWUH³LGR�SRU�
OD�FODULGDG�\�URWXQGH]�GHO�WH[WR�FRQVWLWXFLRQDO�TXH�KDEOD�GH�UHJODPHQWRV��
KD�DFRJLGR�SDUFLDOPHQWH�OD�WHVLV�GHO�YHQH]RODQR��LQFOX\HQGR��FRPR�GHEH�VHU��
HQ�HO�REMHWR�GHO�FRQWURO�ORV�DFWRV�DGPLQLVWUDWLYRV�GH�FDU£FWHU�QRUPDWLYR�����
DXQ�QR�VHDQ�UHJODPHQWRV�GLFWDGRV�SRU�HO�SUHVLGHQWH��DXQTXH�\D�QR�LQFOX\H�
GHQWUR�GHO�REMHWR�GHO�FRQWURO�FRQFHQWUDGR�ORV�DFWRV�DGPLQLVWUDWLYRV�TXH��
VLQ�VHU�GH�QDWXUDOH]D�QRUPDWLYD��WLHQHQ�HIHFWRV�JHQHUDOHV��FRPR�VL�OR�KL]R�
HQ�OD�SULPHUD�VHQWHQFLD�TXH�GLFWµ�VREUH�HVWH�WHPD����(Q�WRGR�FDVR��TXHGDQ�
IXHUD�GHO�FRQWURO�FRQFHQWUDGR�GHO�7ULEXQDO�&RQVWLWXFLRQDO�ORV�GHFUHWRV�\�
UHVROXFLRQHV�DGPLQLVWUDWLYRV��GH�HIHFWRV�LQGLYLGXDOHV�R�SDUWLFXODUHV��\�TXH�
FRQVWLWX\HQ�OD�FDVL�WRWDOLGDG�GH�OD�DFWLYLGDG�GH�OD�$GPLQLVWUDFLµQ��

/R�TXH�SURSRQH�%UHZHU�&DU¯DV��\�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�DFRJH�
HQ�JUDQ�PHGLGD�FRPR�SUHFHGHQWH�YLQFXODQWH��SDUWH��FRPR�OR�UHFRQRFH�HO�
GHVWDFDGR�LXVSXEOLFLVWD��GH�ODف�GRFWULQD�GH�OD�FUHDFLµQ�GHO�GHUHFKR�SRU�JUD�
GRVق��DWULEXLGD�SULQFLSDOPHQWH�D�+DQV�.HOVHQ��HO�LQYHQWRU�GH�OD�MXULVGLFFLµQ�
FRQVWLWXFLRQDO�HVSHFLDOL]DGD��3HUR��VL�H[DPLQDPRV�HQ�GHWDOOH�OD�SRVLFLµQ�GH�
.HOVHQ�VREUH�ORV�DFWRV�VXMHWRV�D�FRQWURO�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO��
YHUHPRV�TXH�HO�DXVWU¯DFR�HQ�PRGR�DOJXQR�H[FOX\H�ORV�DFWRV�DGPLQLVWUDWLYRV�
GH�HVWH�FRQWURO��(V�FLHUWR�TXH�HO�Q¼FOHR�GH�OD�FRQFHSFLµQ�NHOVHQLDQD�GHO�
7ULEXQDO�&RQVWLWXFLRQDO�UDGLFD�HQ�ODV�JDUDQW¯DV�GH�OD�&RQVWLWXFLµQ�HQWH�
D�ODV�OH\HV��ODV�TXH�«O�GHQRPLQD�ODVف�JDUDQW¯DV�GH�OD�UHJXODULGDG�GH�ODV�QRU�
PDV�LQPHGLDWDPHQWH�VXERUGLQDGDV�D�OD�&RQVWLWXFLµQ����3قHUR�QR�PHQRV�
FLHUWR�HV�TXH�HO�SURSLR�.HOVHQ��LQPHGLDWDPHQWH�GHVSX«V�GH�VH³DODU�TXH�OD�
FRPSHWHQFLD�E£VLFD�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HV�HO�FRQWURO�GH�FRQV�
WLWXFLRQDOLGDG�GH�ODV�OH\HV��DFODUD�TXH�RWUDV�QRUPDV�GH�FDU£FWHU�JHQHUDO�\�QR�
VROR�OD�OH\��VRQ�VXVFHSWLEOHV�GH�VHU�FRQWURODGDV�HQ�VX�FRQVWLWXFLRQDOLGDG�SRU�
HO�7ULEXQDO�&RQVWLWXFLRQDO��SRU�OR�TXH�SUHVFULEH�OD�QHFHVLGDG�GH�H[WHQGHU�
HO�FRQWURO�FRQFHQWUDGR�Dف�UHJODPHQWRV�FRQ�IXHU]D�GH�OH\����3قHUR�.HOVHQ�
YD�P£V�DOO£�GH�XQD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD�HQ�HO�FRQWURO�
GH�DFWRV�QRUPDWLYRV�SXHV�HQWLHQGH�TXHف�OD�QRFLµQ�SXUD�GH�JDUDQW¯D�GH�OD�
&RQVWLWXFLµQق��TXH�FRQGXFHف�D�LQFRUSRUDU�HQ�HOOD�HO�FRQWURO�GH�WRGRV�ORV�

�ܗ� 6HQWHQFLD�7&��������
�ܘ� 6HQWHQFLD�7&��������
���� +DQV�.HOVHQ��/D�JDUDQW¯D�MXULVGLFFLRQDO�GH�OD�&RQVWLWXFLµQ��0«[LFR��81$0ܐ������SS�����

ܘ��\
�ܐ� ,E¯G���Sܐ���
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DFWRV�LQPHGLDWDPHQWH�VXERUGLQDGRV�D�OD�&RQVWLWXFLµQق��FRPR�HV�HO�FDVR�GH�
ORV�UHJODPHQWRV�DXWµQRPRV�\�ORV�GHFUHWRV�OH\HV��TXH�QR�VH�KDFHQ�GHSHQGHU�
IRUPDOPHQWH�GH�XQD�OH\��GHEH�FRPELQDUVH��D�SDUWLU�GHف�ODV�QHFHVLGDGHV�GH�OD�
&RQVWLWXFLµQ�FRQVLGHUDGDف�\�قKDFLHQGR�D�XQ�ODGR�WRGR�SUHMXLFLR�GRFWULQD�
ULRق��FRQ�OD�SRVLELOLGDG�GH�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�FRQWUROH�QR�VROR�
DFWRV�QRUPDWLYRV�\�GH�HMHFXFLµQ�GLUHFWD�GH�OD�&RQVWLWXFLµQ��VLQR�WDPEL«Q�
�����5HVSHFWR�D�HVWRV�DFWRV�HVWDWDOHVقDFWRV�JHQHUDOHV�\�DFWRV�LQGLYLGXDOHVف
LQGLYLGXDOHV��.HOVHQ�DUPD�TXHف�QR�VRQ�VRODPHQWH�ODV�QRUPDV�JHQHUDOHV�
�OH\HV�R�UHJODPHQWRV��ODV�TXH�VH�HQFXHQWUDQ�LQPHGLDWDPHQWH�VXERUGLQDGDV�
D�OD�&RQVWLWXFLµQ�VLQR��DGHP£V��FLHUWRV�DFWRV�LQGLYLGXDOHV�TXH�SXHGHQ��SRU�
WDQWR��VHU�LQPHGLDWDPHQWH�LQFRQVWLWXFLRQDOHVق����HQ�OD�PHGLGD�HQ�TXH�OD�
HMHFXFLµQ�GH�ODV�OH\HV�HQ�FDVRV�FRQFUHWRV�JHQHUD�OD�QHFHVLGDG�GH�XQ�FRQWURO�
��GH�FRQVWLWXFLRQDOLGDG�GH�DFWRV�TXH�SXHGHQ�\�GHEHQ�VHU�REMHWRقUHHMRف
GHO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG��$O�FRQWURO�FRQFHQWUDGR�GH�
FRQVWLWXFLRQDOLGDG�GH�HVWRV�DFWRV�LQGLYLGXDOHV��TXH�VRQ�IXQGDPHQWDOPHQWH�
�JDUDQW¯D�GH�OD�UHJXف�HOVHQ�OR�GHQRPLQD.����قDFWRV�GH�OD�DGPLQLVWUDFLµQف
ODULGDG�GH�ORV�DFWRV�GH�HMHFXFLµQ�GH�ODV�OH\HVق����<�FLWD�XQ�HMHPSOR�GH�HVWH�
WLSR�GH�DFWRV��TXH�EDMR�ORV�DFWXDOHV�SUHFHGHQWHV�YLQFXODQWHV�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�QR�SRGU¯DQ�VHU�LPSXJQDGRV�SRU�OD�Y¯D�GH�OD�DFFLµQ�GLUHFWD�HQ�
LQFRQVWLWXFLRQDOLGDG�SRU�VHUف�DFWRV�DGPLQLVWUDWLYRV�GH�HIHFWRV�SDUWLFXODUHV�
\�TXH�VROR�LQFLGHQ�HQ�VLWXDFLRQHV�FRQFUHWDVق��SHUR�TXH��VLQ�HPEDUJR��SDUD�
.HOVHQ�FDHU¯DQ�GHQWUR�GH�ODV�FRPSHWHQFLDV�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��

/RV�DFWRV�DGPLQLVWUDWLYRV�KHFKRV�HQ�DSOLFDFLµQ�GH�HVWDV�
OH\HV�SXHGHQ�VHU�LQFRQVWLWXFLRQDOHV��HQ�XQ�VHQWLGR�GLVWLQWR�
GHO� TXH� WLHQH� WRGR� DFWR� DGPLQLVWUDWLYR� LOHJDO��$V¯�� SRU�
HMHPSOR��VL�OD�&RQVWLWXFLµQ�GLVSRQH�TXH�OD�H[SURSLDFLµQ�
QR� SXHGH� WHQHU� OXJDU� VLQR�PHGLDQWH� SOHQD� \� FRPSOHWD�
LQGHPQL]DFLµQ� \� VL�� HQ�XQ� FDVR� FRQFUHWR�� VH� SURFHGH� D�
XQD�H[SURSLDFLµQ�VREUH�OD�EDVH�GH�XQD�OH\�SHUIHFWDPHQWH�
FRQVWLWXFLRQDO��TXH�VH³DOD�WDPEL«Q�HO�SULQFLSLR�GH�SOHQD�

�ܑ� ,E¯G���Sܓ���
�ܒ� ,E¯G���Sܕ���
�ܓ� $OIRQVR�+HUUHUD�*DUF¯Dف��(O�UHFXUVR�GH�DPSDUR�HQ�HO�PRGHOR�NHOVHQLDQR�GH�FRQWURO�GH�

FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HVق��(Q�9¯FWRU�%D]£Q��FRRUGLQDGRU���'HUHFKR�SURFHVDO�FRQVWLWX�
FLRQDO�DPHULFDQR�\�HXURSHR��WRPR�,,��%XHQRV�$LUHV��$EHOHGR�3HUURWܙ�����S������

�ܔ� .HOVHQ��/D�JDUDQW¯D��Sܖ���
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LQGHPQL]DFLµQ��� HQWRQFHV� HO� DFWR� DGPLQLVWUDWLYR� QR� HV�
LOHJDO� H� LQGLUHFWDPHQWH� LQFRQVWLWXFLRQDO� HQ� HO� VHQWLGR�
KDELWXDO�� SXHV�QR� YD�¼QLFDPHQWH� FRQWUD� OD� OH\� \� FRQWUD�
HO�SULQFLSLR�FRQVWLWXFLRQDO�JHQHUDO�GH� OD� OHJDOLGDG�GH� OD�
HMHFXFLµQ�� VLQR�� DGHP£V�� FRQWUD� XQ� SULQFLSLR� HVSHFLDO�
H[SUHVDPHQWH�VH³DODGR�SRU�OD�&RQVWLWXFLµQ��D�VDEHU��TXH�
WRGD�H[SURSLDFLµQ�GHEH�VHU�DFRPSD³DGD�GH�XQD�SOHQD�\�
HQWHUD�LQGHPQL]DFLµQ��H[FHGLHQGR�DV¯�HO�O¯PLWH�HVSHF¯FR�
TXH�OD�&RQVWLWXFLµQ�LPSRQH�D�OD�OHJLVODFLµQ��&RQ�EDVH�HQ�
HVWR�VH�FRPSUHQGH�TXH�FRQWUD�ORV�DFWRV�LOHJDOHV�GH�HVWD�
QDWXUDOH]D� VH�SRQH�HQ�PRYLPLHQWR�XQD� LQVWLWXFLµQ�TXH�
VLUYH�D�OD�JDUDQW¯D�GH�OD�&RQVWLWXFLµQ����

&RPR�VH�SXHGH�REVHUYDU��HV�REYLR�TXH�

�ً��HO�PRGHOR�NHOVHQLDQR�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�
QXQFD�TXHGµ�UHGXFLGR�DO�H[FOXVLYR�FRQWURO�GHO�OHJLVODGRU��
0£V�DXQ��WDPSRFR�VH�VRVWLHQH�TXH�HO�PRGHOR�NHOVHQLDQR�VH�
UHGX]FD�DO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HV�R�GH�
QRUPDV�GH�FDU£FWHU�JHQHUDO��FRQVLGHUDQGR�GHQWUR�GH�HVWD�FD�
WHJRU¯D�D�ORV�UHJODPHQWRV�R�D�ORV�GHFUHWRV�OH\HV���6HU¯D�P£V�
DFHUWDGR�DUPDU�TXH�HO�PRGHOR�NHOVHQLDQR�GH�OD�MXULVGLFFLµQ�
FRQVWLWXFLRQDO�FRQFHQWUDGD�HV�VROR�HVHQFLDOPHQWH��TXH�QR�
H[FOXVLYDPHQWH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�QRUPDV��
&RPR�VH�KD�YLVWR��OD�WHVLV�NHOVHQLDQD�QR�VROR�VRVWLHQH��VLQR�
TXH�DGHP£V�SUHVFULEH��TXH�WDPEL«Q�VH�FRQFHQWUH�HO�FRQWURO�
GH�UHJXODULGDG�GH�DFWRV�LQGLYLGXDOHV�TXH�HO�FRQVWLWX\HQWH�
GHVHH�DWULEXLUOH��(OOR�D�SHVDU�GH�TXH�HVWD�RSFLµQ�FRQVWL�
WX\HQWH�SXGLHUD�QR�FRPSDGHFHUVH�ELHQ�FRQ�OD�HVWUXFWXUD�
MHU£UTXLFD�GHO�RUGHQDPLHQWR�MXU¯GLFR��3RU�FRQVHFXHQFLD��QR�
SRUTXH�HO�FRQWURO�GH�FLHUWRV�DFWRV�LQGLYLGXDOHV�HVW«�DWULEXL�
GR�DO�FRQRFLPLHQWR�GHO�WULEXQDO�FRQVWLWXFLRQDO��HVH�FRQWURO�
��HO�SDUDGLJPD�NHOVHQLDQR��$QWHV�ELHQ��FRPRقWUDLFLRQDU¯Dف
VH�KD�YLVWR��.HOVHQ�DVHJXUDED�OD�QHFHVLGDG�GH�FRPELQDU�
HO�FRQWURO�GH�ORV�DFWRV�LQPHGLDWDPHQWH�VXERUGLQDGRV�D�OD�

�ܕ� ,E¯G���Sܘ���
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&RQVWLWXFLµQ�\�HO�FRQWURO�GH�DFWRV�JHQHUDOHV�H�LQGLYLGXD�
OHV�FRPR�SDU£PHWURV�D�WRPDU�HQ�FXHQWD�SDUD�FRQJXUDU�
OD� MXULVGLFFLµQ� FRQVWLWXFLRQDO� FRQFHQWUDGD��/D� WDUHD� GH�
GLVFHUQLU�ODV�PDWHULDV�VXMHWDV�D�HVWD�MXULVGLFFLµQ�TXHGD�HQ�
PDQRV�GH�OD�DVDPEOHD�FRQVWLWX\HQWH�FRPR�UHVXOWDGR�GH�ORV�
PD\RUHV�R�PHQRV�FRQVHQVRV�SRO¯WLFRV�FRQVHJXLGRV�SRU�VXV�
LQWHJUDQWHV��$V¯��FRQVLGHUDU�FRPR�VLQµQLPRV�HO�FRQFHSWR�
GH� H[FOXVLYR� FRQWURO� FRQFHQWUDGR� GH� FRQVWLWXFLRQDOLGDG�
GH�ODV�OH\HV�\�HO�PRGHOR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�
GH�.HOVHQ�QR�VDWLVIDFH�FRQ�ULJRU�VX�LGHD�LQWHJUDO�GH�OD�MX�
ULVGLFFLµQ�FRQVWLWXFLRQDO��6L�H[LVWH�XQ�PRGHOR�NHOVHQLDQR�
��GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��HVWH�QR�FRLQFLGHقSXURف
H[DFWDPHQWH� FRQ� HO�PRGHOR� GH� WULEXQDO� FRQVWLWXFLRQDO�
TXH�FXHQWD�FRQ� OD�¼QLFD� IXQFLµQ�GH�FRQWURODU� ODV� OH\HV��
(Q�.HOVHQ��WDO�DWULEXFLµQ�HV�VROR�OD�HVHQFLDO��SHUR�QR�OD�
¼QLFD�H[LVWHQWH��\�QL�VLTXLHUD��EDMR�VX�PLVPD�WHVLV��OD�¼QLFD�
UHFRPHQGDEOH��(Q�VXV�HVFULWRV�DFRQVHMµ� OD�QHFHVLGDG�GH�
FRPELQDU�GRV�GLUHFWULFHV�WHµULFDV�D�OD�KRUD�GH�FRQJXUDU�
OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��OD�SULPHUD�HV�OD�VXMHFLµQ�DO�
WULEXQDO�FRQVWLWXFLRQDO�GHO�FRQWURO�GH�UHJXODULGDG�GH�WRGRV�
ORV�DFWRV�LQPHGLDWDPHQWH�VXERUGLQDGRV�D�OD�&RQVWLWXFLµQ�
�OH\HV�\�DOJXQRV�WLSRV�GH�UHJODPHQWRV���/D�VHJXQGD�HV�OD�
FRPELQDFLµQ� HQWUH� DFWRV� JHQHUDOHV� \� WDQWRV� DFWRV� LQGL�
YLGXDOHV�FXDQWRV�FRQFLHUWHQ�ODV�IXHU]DV�SRO¯WLFDV�SDUWLFL�
SDQWHV�HQ�ODV�ODERUHV�FRQVWLWX\HQWHV��'HQWUR�GH�ORV�DFWRV�
LQGLYLGXDOHV�TXH�SXHGHQ�VHU�FRQVLGHUDGRV�VH�HQFXHQWUDQ�
ODV�GHFLVLRQHV�MXGLFLDOHV�R�DGPLQLVWUDWLYDV�GHQLWLYDV��PX\�
HVSHFLDOPHQWH�FXDQGR�HQ�HOODV�VH�LQYROXFUH�XQ�SUREOHPD�
GH� LUUHJXODULGDG�FRQVWLWXFLRQDO�GH�XQD� OH\�TXH�HQ� WDOHV�
GHFLVLRQHV�VH�DSOLTXH����

(Q�HO�FDVR�GRPLQLFDQR��HO�FRQVWLWX\HQWH�GH�������D�OD�OX]�GH�OD�H[SH�
ULHQFLD�FRQVWLWXFLRQDO�SUHFHGHQWH�HQ�OD�TXH�HO�FRQWURO�FRQFHQWUDGR�HVWDED�
UHVWULQJLGR�D�ODV�OH\HV�\�VROR�SRVWHULRUPHQWH�IXH�DPSOLDGR�SRU�OD�6XSUHPD�

�ܖ� ��+HUUHUD�*DUF¯Dف��(O�UHFXUVR�GH�DPSDURًق���S���ܐ�
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&RUWH�GH�-XVWLFLD�HQ������SDUD�LQFOXLU�ODV�QRUPDV�\�RWURV�DFWRV�HVWDWDOHV��
WRPµ�XQD�GHFLVLµQ�SRO¯WLFD�IXQGDPHQWDO��TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�
KD�SDVDGR�SRU�DOWR��HQ�HO�PHMRU�HVS¯ULWX�NHOVHQLDQR�GH�FRPELQDU�HO�FRQWURO�
FRQFHQWUDGR�GH�ODV�QRUPDV�\�ORV�DFWRV�GLFWDGRV�HQ�HMHFXFLµQ�LQPHGLDWD�GH�OD�
&RQVWLWXFLµQ�\�HO�FRQWURO�FRQFHQWUDGR�GH�ORV�DFWRV�JHQHUDOHV�H�LQGLYLGXDOHV��
DPSOLµ�HO�REMHWR�GH�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG��HVWDEOH�
FLHQGR�XQD�OLVWD�GH�DFWRV�VXVFHSWLEOHV�GH�VHU�LPSXJQDGRV�DQWH�HO�7ULEXQDO�
&RQVWLWXFLRQDO��GH�OD�FXDO�VROR�TXHGDQ�H[FOXLGDV�ODV�VHQWHQFLDV��GDGR�TXH��
SDUD� LPSXJQDU� ODV�PLVPDV� DQWH� HO�7ULEXQDO�&RQVWLWXFLRQDO�� HO� DUW¯FXOR�
����GLVH³D�XQ�UHFXUVR�GH�UHYLVLµQ�FRQVWLWXFLRQDO��TXH�SRVWHULRUPHQWH�HO�
OHJLVODGRU�RUJ£QLFR�UHJODPHQWµ��(VWH�OHJLVODGRU�RUJ£QLFR�IXH�UHVSHWXRVR�GH�
OD�GHFLVLµQ�FRQVWLWX\HQWH�\�WRPµ�HO�FXLGDGR�GH�UHIHULUVH�HQ�OD�/27&3&�HQ�
WRGR�PRPHQWR�HQ�TXH�GLVSRQ¯D�VREUH�OD�DFFLµQ�GLUHFWD�HQ�LQFRQVWLWXFLRQD�
OLGDG�D�QRUPDV�\�DFWRV��FRPR�REMHWR�GHO�FRQWURO��3DUDGµMLFDPHQWH��KR\�ORV�
GRPLQLFDQRV��D�SHVDU�GH�WHQHU�XQ�WH[WR�FRQVWLWXFLRQDO�TXH�FRPR�HO�DUW¯FXOR�
���SODQWHD�XQ�REMHWR�DPSOLR�GHO�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRܔ��
QDOLGDG��KHPRV�UHWURFHGLGR�HQ�FRPSDUDFLµQ�FRQ�HO�SHU¯RGR������������
FXDQGR��D�SHVDU�GH�WHQHU�XQ�DUW¯FXOR�FRQVWLWXFLRQDO�FRPR�HOܖ����TXH�UHV�
WULQJ¯D�HO�FRQWURO�FRQFHQWUDGR�D�ODV�OH\HV��JUDFLDV�D�OD�JUDQ�ODERU�SUHWRULDQD�
GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�HQ�IXQFLRQHV�GH�WULEXQDO�FRQVWLWXFLRQDO��
GLVXWDPRV�GH�XQD�DPSOLD�JDUDQW¯D�MXULVGLFFLRQDO�FRQFHQWUDGD��FRQTXLVWD�
TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�KD�HQWHUUDGR�FRQ�XQD�LQWHUSUHWDFLµQ�TXH�
QR�VH�FRPSDGHFH�QL�FRQ�HO�WH[WR��QL�FRQ�OD�LQWHQFLµQ�FRQVWLWX\HQWH�QL�FRQ�
HO� HVS¯ULWX� WHOHROµJLFR� \� VLVW«PLFR� GHO�PRGHOR� GH� FRQWURO� FRQFHQWUDGR�
GH�FRQVWLWXFLRQDOLGDG�GHFLGLGR�SRU�HO�FRQVWLWX\HQWH�HQܙ����<�HV�TXH��
D�Q�GH�FXHQWDV��FRPR�ELHQ�VH³DOD�OD�PHMRU�GRFWULQD�HQFDEH]DGD�SRU�HO�
KR\�PDJLVWUDGR�GHO�7ULEXQDO�&RQVWLWXFLRQDO��+HUPµJHQHV�$FRVWD�GH�ORV�
6DQWRV��OR�TXH�OD�&RQVWLWXFLµQ�GH������KL]R�IXH�SODVPDU�WH[WXDOPHQWHف�OD�
WHVLV�H[WHQVLYD�GHVDUUROODGD�SRU�OD�6XSUHPD�&RUWH�GH�-XVWLFLDق�HQ������\�
HVWDEOHFHU�TXHف�HO�REMHWR�GHO�FRQWURO�FRQFHQWUDGR�QR�VROR�DEDUFDED�OD�OH\�
DGMHWLYD�\�GH�DOFDQFH�JHQHUDO��VLQR�WDPEL«Q�ORV�GHFUHWRV��UHJODPHQWRV�\�
UHVROXFLRQHVق����

�ܗ� ��+HUPµJHQHV�$FRVWD�GH�ORV�6DQWRV��(O�FRQWURO�GH�OD�FRQVWLWXFLRQDOLGDG�FRPR�JDUDQW¯D�GH�OD�
VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��6DQWR�'RPLQJR��81$3(&ܙ�����Sܐ����
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ܑ� /DV� UHODFLRQHV�7ULEXQDO�&RQVWLWXFLRQDO� \� MXULVGLFFLµQ� FRQWHQFLRVR�
DGPLQLVWUDWLYD
�
&RQIRUPH�DO�7ULEXQDO�&RQVWLWXFLRQDOف��HV�HO�IXHUR�DGPLQLVWUDWLYR�HO�

FRPSHWHQWH�SDUD�GLULPLU�FXHVWLRQHV�TXH�KDQ�WHQLGR�VX�RULJHQ�HQ�DFWRV�DG�
PLQLVWUDWLYRV�HMHUFLGRV�SRU�PDQGDWR�GH�OD�OH\��\�HV�DO�7ULEXQDO�&RQWHQFLRVR�
$GPLQLVWUDWLYR�DO�TXH�FRUUHVSRQGH�H[DPLQDU�OD�FXHVWLµQ��6قHJ¼Q�ORV�MXHFHV�
FRQVWLWXFLRQDOHVف��DXQ�FXDQGR�ORV�PHGLRV�LQYRFDGRV�SRU�OD�DFFLRQDQWH�VRQ�
GH�¯QGROH�FRQVWLWXFLRQDOق��VL�HOف�DFWR�DGPLQLVWUDWLYR�KD�VLGR�GLFWDGR�HQ�
HMHUFLFLR�GLUHFWR�GH�SRGHUHV�\�FRPSHWHQFLDV�HVWDEOHFLGDV�HQ�GLVSRVLFLRQHV�
QRUPDWLYDV�LQDFRQVWLWXFLRQDOHV��HV�GHFLU��QRUPDV�GH�GHUHFKR�LQIHULRUHV�D�
OD�&RQVWLWXFLµQق��QR�SURFHGH�OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG��(Q�RWUDV�
SDODEUDV��OD�$GPLQLVWUDFLµQ��HQ�HMHUFLFLR�GH�FRPSHWHQFLDV�FRQIHULGDV�SRU�
ODV�OH\HV��SXHGH�GLFWDU�UHVROXFLRQHV�R�DFWRV�YLRODWRULRV�GH�OD�&RQVWLWXFLµQ�
\�HVRV�DFWRV�QR�SXHGHQ�VHU�DWDFDGRV�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO�VLQR�
TXH�GHEHQ�VHU�FXHVWLRQDGRV�DQWH�OD�MXULVGLFFLµQ�FRQWHQFLRVR�DGPLQLVWUD�
WLYD��(O�7ULEXQDO�&RQVWLWXFLRQDO�FRQVLGHUD�TXH�HO�DUW¯FXOR�����FRQHUH�D�
OD�MXULVGLFFLµQ�FRQWHQFLRVR�DGPLQLVWUDWLYD�HO�FRQWURO�GH�OHJDOLGDG�GH�ORV�
DFWRV�DGPLQLVWUDWLYRV��TXH�HVH�FRQWURO�HV�GH�FRQIRUPLGDG�FRQ�HO�GHUHFKR��
HV�GHFLU��FRQWURO�GH�MXULGLFLGDG�TXH�DEDUFD�HO�FRQWURO�FRQVWLWXFLRQDO��

/R�DQWHULRU�QDGLH�OR�QLHJD�SXHV�OD�MXVWLFLD�FRQVWLWXFLRQDO�QR�HV�P£V�TXH�
�OD�SRWHVWDG�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�GHO�3RGHU�-XGLFLDO�GH�SURQXQف
FLDUVH�HQ�PDWHULD�FRQVWLWXFLRQDO�HQ�ORV�DVXQWRV�GH�VX�FRPSHWHQFLDق��DUW¯FXOR�
��GH�OD�/27&3&���3HUR�HO�7ULEXQDO�6XSHULRU�$GPLQLVWUDWLYR�FRQRFH�ORV�
UHFXUVRV�FRQWHQFLRVR�DGPLQLVWUDWLYRV��DUW¯FXORܔ�����GH�OD�&RQVWLWXFLµQ��
\�QR�ODV�DFFLRQHV�HQ�LQFRQVWLWXFLRQDOLGDG�FRQWUD�UHVROXFLRQHV�DGPLQLVWUD�
WLYDV��FX\R�FRQRFLPLHQWR�HV�XQD�FRPSHWHQFLD�LUUHQXQFLDEOH�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�FRQIRUPH�HO�DUW¯FXORܔ�����GH�OD�&RQVWLWXFLµQ��(O�FRQWURO�
FRQFHQWUDGR�GH� FRQVWLWXFLRQDOLGDG�GH� ORV� DFWRV� DGPLQLVWUDWLYRV� VL� ELHQ�
UHVXOWD�H[FHSFLRQDO�D�OD�OX]�GH�OD�KLVWRULD�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�
KR\�\D�QR�HV�XQD�QRYHGDG�\�H[LVWH�HQ�$XVWULD��&KLOH��%ROLYLD�\�3HU¼��/D�
DPSOLDFLµQ�GHO�REMHWR�GHO�FRQWURO�FRQFHQWUDGR�SDUD�LQFOXLU��DSDUWH�GH�ODV�
QRUPDV��D�ORV�DFWRV�DGPLQLVWUDWLYRV��FRPR�OR�KD�KHFKR�HO�FRQVWLWX\HQWH�
HQ�������UHVSRQGH�D�XQD�FRQFHSFLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO�TXH�YD�
P£V�DOO£�GHO�VLPSOH�OHJLVODGRU�QHJDWLYR�H[WLUSDGRU�GH�QRUPDV�\�TXH�OR�HQ�
FXDGUD�FRPR�VXSUHPR�LQW«USUHWH�GH�OD�&RQVWLWXFLµQ�PHGLDQWH�VHQWHQFLDV�
LQWHUSUHWDWLYDV�UHFRQRFLGDV�HQ�OD�PLVPD�/27&3&��DUW¯FXOR�����
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3RU� RWUR� ODGR�� D� MXLFLR� GHO�7ULEXQDO�&RQVWLWXFLRQDO�� �HOف REMHWR� GH�
OD� DFFLµQ�GLUHFWD� HQ� LQFRQVWLWXFLRQDOLGDG� HVW£� RULHQWDGR� D� JDUDQWL]DU� OD�
VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ�GH�OD�5HS¼EOLFD�UHVSHFWR�GH�RWUDV�QRUPDV�
HVWDWDOHV�GH�FDU£FWHU�LQDFRQVWLWXFLRQDO��SHUR�QR�SXHGH�FRQVWLWXLUVH�HQ�XQ�
LQVWUXPHQWR�SDUD�UHLYLQGLFDU�VLWXDFLRQHV�SDUWLFXODUHV�\�FRQFUHWDV��ODV�FXDOHV�
GHEHQ�HQFDPLQDUVH�SRU�DQWH�OD�MXULVGLFFLµQ�FRQWHQFLRVD�DGPLQLVWUDWLYDق�����
6HJ¼Q�HO�7ULEXQDO�&RQVWLWXFLRQDO��

�ً��DXQ�FXDQGR�ORV�PHGLRV�LQYRFDGRV�SRU�OD�DFFLRQDQWH�
VRQ�GH�̄ QGROH�FRQVWLWXFLRQDO��HQ�YLUWXG�GH�OD�QDWXUDOH]D�GHO�
DFWR�DWDFDGR��UHVROXFLµQ�TXH�SUHVFULEH�VREUH�HO�GHVDUUROOR�
GH�XQ�FRQWUDWR�DGPLQLVWUDWLYR��WDOHV�DOHJDWRV�FRUUHVSRQGHQ�
VHU�H[DPLQDGRV�HQ�OD�MXULVGLFFLµQ�DGPLQLVWUDWLYD��6REUH�HO�
SDUWLFXODU��FDEU¯D�UHIHULUQRV�DO�FRQWHQLGR�GHO�DUW¯FXOR�����
GH�OD�&RQVWLWXFLµQ�TXH�VXMHWD�HO�FRQWURO�GH�OD�OHJDOLGDG�
GH�ORV�DFWRV�GH�OD�DGPLQLVWUDFLµQ�S¼EOLFD�D�ORV�WULEXQD�
OHV�� OR� FXDO� GHEH� FRPELQDUVH� FRQ� HO� DUW¯FXOR� ��ܔ�� GHO�
WH[WR�FRQVWLWXFLRQDO��TXH�D�VX�YH]�RWRUJD�FRPSHWHQFLD�D�
OD� MXULVGLFFLµQ�FRQWHQFLRVD�DGPLQLVWUDWLYD�SDUDف�FRQRFHU�
ORV�UHFXUVRV�FRQWHQFLRVRV�FRQWUD�ORV�DFWRV��DFWXDFLRQHV�\�
GLVSRVLFLRQHV� GH� DXWRULGDGHV� DGPLQLVWUDWLYDV�� FRQWUDULDV�
DO�GHUHFKR�FRPR�FRQVHFXHQFLD�GH�ODV�UHODFLRQHV�HQWUH�OD�
$GPLQLVWUDFLµQ�GHO�(VWDGR�\�ORV�SDUWLFXODUHVق���6�ًREUH�
HVWH�¼OWLPR�DVSHFWR�HQ�GRFWULQD�VH�KD�OOHJDGR�D�HVWDEOHFHU�
TXH�FXDQGR�HO�DUW¯FXORܔ�����GH�OD�&RQVWLWXFLµQ�HPSOHD�
OD�GHQRPLQDFLµQف�FRQWUDULHGDG�DO�GHUHFKRق�HOOR� LPSOLFD�
FRQWUDULHGDG�D�OD�&RQVWLWXFLµQ��\�DGHP£V��D�ODV�OH\HV�\�GH�
P£V�IXHQWHV�GH�GHUHFKR��SRU�OR�TXH�OD�LPSXJQDFLµQ�GH�ORV�
DFWRV�DGPLQLVWUDWLYRV�SRU�UD]µQ�GH�LQFRQVWLWXFLRQDOLGDG��
HV�XQD�FRPSHWHQFLD�GH� ORV� WULEXQDOHV�GH� OD� MXULVGLFFLµQ�
FRQWHQFLRVR�DGPLQLVWUDWLYD�\�QR�SXHGH�FRUUHVSRQGHU�D�OD�
MXULVGLFFLµQ�FRQVWLWXFLRQDO����

�ܘ� 6HQWHQFLD�7&��������
���� 6HQWHQFLD�7&��������
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6LQ�SHUMXLFLR�GH�TXH��WDO�FRPR�HVWDEOHFH�HO�7ULEXQDO�&RQVWLWXFLRQDO��
OD�MXULVGLFFLµQ�FRQWHQFLRVR�DGPLQLVWUDWLYD�HV�OD�FRQVWLWXFLRQDOPHQWH�FRP�
SHWHQWH�SDUD�FRQRFHU�GH�ODV�LPSXJQDFLRQHV�GH�DFWRV�DGPLQLVWUDWLYRV��DXQ�
FXDQGR�GLFKDV�LPSXJQDFLRQHV�HVW«Q�EDVDGDV�HQ�YLRODFLRQHV�D�OD�&RQVWLWX�
FLµQ��OR�FLHUWR�HV�TXH�HQ�QLQJXQD�SDUWH�GH�OD�&RQVWLWXFLµQ�HQFRQWUDPRV�
XQ�WH[WR�TXH�HVWDEOH]FD�TXH�HO�DJRWDPLHQWR�GH�OD�Y¯D�FRQWHQFLRVR�DGPL�
QLVWUDWLYD�HV�SUHYLR�D�LQFRDU�XQD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�FRQWUD�XQ�
DFWR�DGPLQLVWUDWLYR�QL�WDPSRFR�XQR�TXH�H[FOX\D�H[SUHVDPHQWH�D�ORV�DFWRV�
DGPLQLVWUDWLYRV�GHO�REMHWR�GHO�FRQWURO�FRQFHQWUDGR��$GHP£V���FX£O�VHU¯D�
HO�SHUMXLFLR�R�HO�LQFRQYHQLHQWH�TXH�VH�FDXVDU¯D�FRQ�TXH�HVWXYLHVH�DELHUWR�
XQ� FDVR� DQWH� OD� MXULVGLFFLµQ� FRQWHQFLRVR� DGPLQLVWUDWLYD� \� RWUR� DQWH� HO�
7ULEXQDO�&RQVWLWXFLRQDO"�6L�HO�FDVR�IXH�IDOODGR��HO�DIHFWDGR�SXHGH�HMHUFHU�
VXV�UHFXUVRV��GH�FDVDFLµQ�DQWH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�\�GH�UHYLVLµQ��
HYHQWXDOPHQWH��DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO��DXQ�HVWDQGR�SHQGLHQWH�
GH�FRQRFLPLHQWR�XQD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�FRQWUD�HO�DFWR�DGPL�
QLVWUDWLYR�HQ�HO�7ULEXQDO�&RQVWLWXFLRQDO��

/D�GHFLVLµQ�GH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD�TXH�LQWHU�
YHQJD�D�Q�GH�FXHQWDV�YD�D�VHU�YLQFXODQWH�SDUD�DTXHOORV�MXHFHV�TXH�QR�KD\DQ�
IDOODGR�HO�FDVR��3HUR��HQ�PRGR�DOJXQR��KD\�UHWDUGR�HQ�OD�MXVWLFLD��SRUTXH�
OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�QR�HV�VXVSHQVLYD��QL�WDPSRFR�SURYRFD�
FRQLFWRV�HQWUH�ODV�MXULVGLFFLRQHV�\D�TXH��DO�QDO��OD�GHFLVLµQ�SUHYDOHFLHQWH�
\�YLQFXODQWH�HV�OD�GHO�7ULEXQDO�&RQVWLWXFLRQDO��&RPR�VH�SXHGH�REVHUYDU��
HO�PRGHOR�GH�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG�GRPLQLFDQR�QL�
LPSLGH�TXH�OD�MXULVGLFFLµQ�FRQWHQFLRVR�DGPLQLVWUDWLYD�FRQR]FD�HO�FDVR��QL�
VXSHGLWD�HO�HMHUFLFLR�GH�OD�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�DO�DJRWDPLHQWR�
SUHYLR�GH�OD�Y¯D�FRQWHQFLRVR�DGPLQLVWUDWLYD��QL�GD�OD�SRVLELOLGDG�GH�FRQLFWRV�
SRUTXH��R�ELHQ�OD�MXULVGLFFLµQ�FRQWHQFLRVR�DGPLQLVWUDWLYD�UHVXHOYH�HO�FDVR�
FRQ�DQWHULRULGDG�DO�7ULEXQDO�&RQVWLWXFLRQDO��R�ELHQ�IDOOD�HO�FDVR�GHVSX«V�
TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�GHELHQGR�FH³LUVH�DO�FULWHULR�YLQFXODQWH�GH�
OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD��6L�OD�GHFLVLµQ�GH�OD�MXULVGLFFLµQ�
FRQWHQFLRVR�DGPLQLVWUDWLYD�IXH�DQWHULRU�D�OD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�
IXH�GHVIDYRUDEOH�DO�DFFLRQDQWH�HQ�LQFRQVWLWXFLRQDOLGDG��HV�GH�VXSRQHU�TXH�
HVWH�HMHUFLµ�HO�UHFXUVR�GH�FDVDFLµQ�DQWH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�\�
TXH��VL�HVWD�QR�KD�IDOODGR��HO�SUHFHGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�OH�VHU£�
RSRQLEOH��6L�\D�OD�6XSUHPD�&RUWH�IDOOµ�HV�GH�VXSRQHU�TXH��VL�OD�VHQWHQFLD�
OH� HV� GHVIDYRUDEOH� DO� DFFLRQDQWH�� HVWH�KDEU¯D� UHFXUULGR� DQWH� HO�7ULEXQDO�
&RQVWLWXFLRQDO��FDVR�HQ�HO�FXDO�DPERV�FDVRV�KDEU¯DQ�DUULEDGR�DO�7ULEXQDO�
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&RQVWLWXFLRQDO��HOLPLQ£QGRVH�OD�SRVLELOLGDG�GH�HYHQWXDO�FRQLFWR��6RQ�PX\�
UHPRWDV�ODV�SRVLELOLGDGHV��VDOYR�QHJOLJHQFLD�GH�XQD�GH�ODV�SDUWHV��GH�TXH�HO�
IDOOR�GHO�7ULEXQDO�&RQVWLWXFLRQDO�LQWHUYHQJD�OXHJR�GH�KDEHU�LQWHUYHQLGR�
XQD�VHQWHQFLD�UPD�GHO�3RGHU�-XGLFLDO��(Q�HO�KLSRW«WLFR�H�LPSUREDEOH�FDVR�
GH�TXH�DV¯�IXHVH��QR�KD\�GXGD�GH�TXH�HO�IDOOR�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
GHURJD� FXDOTXLHU� GLVSRVLFLµQ� FRQWUDULD�� DXQ� MXGLFLDO�� QR� LPSRUWD� FX£Q�
DQWLJXD�VHD�OD�VHQWHQFLD��GHO�PLVPR�PRGR�TXH�XQD�VHQWHQFLD�GHO�7ULEXQDO�
&RQVWLWXFLRQDO�GHURJD�XQD�OH\��1R�KD\�DTX¯�DWHQWDGR�FRQWUD�OD�VHJXULGDG�
MXU¯GLFD�SRUTXH��HQ�WRGR�FDVR��ODV�SDUWHV�GHO�DFWR�DGPLQLVWUDWLYR�FXHVWLR�
QDGR�DQWH�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD�KDQ�VLGR�SXHVWDV�HQ�
FDXVD��SRU�OR�TXH�QR�KD\�YLRODFLµQ�DO�GHELGR�SURFHVR�HQ�WDQWR�JDUDQW¯D�
IXQGDPHQWDO�GH�ODV�SDUWHV��

B.  El control del poder jurisdiccional

(Q�5HS¼EOLFD�'RPLQLFDQD�� DO� LJXDO� TXH� HQ�(VWDGRV�8QLGRV� \� FDVL�
WRGD�/DWLQRDP«ULFD�� WRGR� MXH]�� GHVGH�XQ� MXH]�GH�SD]�KDVWD� HO� WULEXQDO�
VXSUHPR��HV�XQ�MXH]�FRQVWLWXFLRQDO��HV�GHFLU��HV�XQ�MXH]�FRQ�FRPSHWHQFLD�
SDUD�DSOLFDU�OD�&RQVWLWXFLµQ�D�ORV�FDVRV�TXH�VH�VRPHWHQ�D�VX�MXULVGLFFLµQ�\��
HYHQWXDOPHQWH��GHVDSOLFDU�XQD�OH\�R�DQXODU�XQ�DFWR�SRU�LQFRQVWLWXFLRQDO��$�
HVWH�PRGHOR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�VH�OH�OODPDف�GLIXVRق�SRUTXH�
OD�IDFXOWDG�GH�FRQWURO�HVW£�GLIXQGLGD�D�OR�ODUJR�\�DQFKR�GH�OD�RUJDQL]DFLµQ�
MXGLFLDO��HQ�FRQWUDVWH�FRQ�HO�PRGHOR�HXURSHR��HQ�GRQGH�GLFKD�IDFXOWDG�VH�
FRQFHQWUD�HQ�XQ�µUJDQR�GHQRPLQDGR�FRUWH�R�WULEXQDO�FRQVWLWXFLRQDO��/D�
&RQVWLWXFLµQ�SODVPD�HO�PRGHOR�PL[WR�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��
HQ�GRQGH�ORV�MXHFHV�HMHUFHQ�HO�FRQWURO�GLIXVR�GH�FRQVWLWXFLRQDOLGDG��SHUR�
KD\�XQ�µUJDQR�GH�FLHUUH�GHO�VLVWHPD��TXH�HV�HO�7ULEXQDO�&RQVWLWXFLRQDO��DO�
FXDO�FRUUHVSRQGHف�JDUDQWL]DU�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��OD�GHIHQVD�
GHO�RUGHQ�FRQVWLWXFLRQDO�\�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق�\�
FX\DVف�GHFLVLRQHV�VRQ�GHQLWLYDV�H�LUUHYRFDEOHV�\�FRQVWLWX\HQ�SUHFHGHQWHV�
YLQFXODQWHV�SDUD�ORV�SRGHUHV�S¼EOLFRV�\�WRGRV�ORV�µUJDQRV�GHO�(VWDGRق��DU�
W¯FXOR�������'H�HVH�PRGR��ORV�MXHFHV�GHO�3RGHU�-XGLFLDO�VRQ�MXHFHV�FRQV�
WLWXFLRQDOHV�\�VXV�FDVRV�GHVHPERFDQ�DQWH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD��
SHUR��HYHQWXDOPHQWH��FXDQGR�ODV�GHFLVLRQHV�GH�HVWRV�MXHFHV��LQFOX\HQGR�ODV�
GH�OD�6XSUHPD�&RUWH��YXOQHUDQ�OD�&RQVWLWXFLµQ��\�HVD�YXOQHUDFLµQ�QR�HV�
VDQFLRQDGD�HQ�HO�LQWHULRU�GHO�3RGHU�-XGLFLDO��HV�SRVLEOH�FRQWURODU�OD�FRQV�
WLWXFLRQDOLGDG�GH�GLFKDV�GHFLVLRQHV�DQWH�HO�7ULEXQDO�&RQVWLWXFLRQDO��
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1DGD�GH�HVWR�JHQHUD�LQVHJXULGDG�MXU¯GLFD�QLف�FKRTXH�GH�WUHQHVق�QLف�O£�
JULPDV�GH�VDQJUHق�QL�FDRV��0X\�SRU�HO�FRQWUDULR��FRPR�ELHQ�H[SOLFD�&DWDOLQD�
%RWHUR�0DULQR�FRQ�UHODFLµQ�D�&RORPELD��RQWURODU�HO�VRPHWLPLHQWR�GH&ف�
ORV�MXHFHV�RUGLQDULRV�D�OD�FRQVWLWXFLµQ�QR�VXSRQH�XVXUSDFLµQ�GH�OD�MXULV�
GLFFLµQ�RUGLQDULD�SRU�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDOق��VLHQGR�IXQGDPHQWDO�
TXH�H[LVWD�XQ�µUJDQR��FRPR�HO�7ULEXQDO�&RQVWLWXFLRQDOف��TXH�HVWDEOH]FD��
GH�PDQHUD�GHQLWLYD�\�¼QLFD��FX£O�HV�HO�FRQWHQLGR�YLQFXODQWH�SDUD�WRGRV�ORV�
SRGHUHV�S¼EOLFRV��GH�ORV�GHUHFKRV�FRQVWLWXFLRQDOHV�IXQGDPHQWDOHVق��\D�TXH�
�VROR�DV¯�ODV�SHUVRQDV�SRGU£Q�WHQHU�FODULGDG�VREUH�DTXHOOR�D�OR�TXH�HVW£Qف
REOLJDGRV�\�DTXHOOR�D�OR�TXH�WLHQHQ�GHUHFKRق����(Q�Q��FRPR�ELHQ�H[SUHVD�
HO�PDJLVWUDGR�FRQVWLWXFLRQDO�HVSD³RO�0DQXHO�$UDJµQ��HQ�OD�DFWLYLGDGف�GH�
DSOLFDFLµQ��ً��GH�OD�&RQVWLWXFLµQ��UHDOL]DGD�SRU�ORV�MXHFHV�\�WULEXQDOHV�
RUGLQDULRV��\��D�VX�FDEH]D��SRU�HO�7ULEXQDO�6XSUHPR��DFWLYLGDG��SXHV��GH�
MXVWLFLD�FRQVWLWXFLRQDO��HVW£�FODUR��SRU�OR�WDQWR��TXH�HO�WULEXQDO�VXSHULRU��
HQ�WRGRV�ORV�µUGHQHV��HV�HO�7ULEXQDO�&RQVWLWXFLRQDOق��

<�HV�TXH�HO�7ULEXQDO�&RQVWLWXFLRQDO�HV�HO�VXSUHPR�LQW«USUHWH�GH�OD�
&RQVWLWXFLµQ�SRU�OR�TXH��FRPR�ELHQ�HQIDWL]D�$UDJµQ��D�UHODFLµQ�HQWUH/ف�
HO�7ULEXQDO�&RQVWLWXFLRQDO�\�HO�7ULEXQDO�6XSUHPR�QR�SXHGH�VHU�RWUD�TXH�
OD�VXSUHPDF¯D�GHO�SULPHUR�VREUH�HO�VHJXQGRق����(Q�HVWH�VHQWLGR��OD�6HQWHQ�
FLD�7&��������VLHQWD�XQ�LPSRUWDQWH�SUHFHGHQWH�TXH�LPSDFWDU£�QHFHVDULD�
\�SRVLWLYDPHQWH�HQ�HO�GHVHPSH³R�GH� ODV� IXQFLRQHV� MXULVGLFFLRQDOHV��(Q�
HIHFWR��HO�7ULEXQDO�&RQVWLWXFLRQDO��UHVSHFWR�D�XQD�UHVROXFLµQ�GLFWDGD�SRU�
ODV�6DODV�5HXQLGDV�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD��PHGLDQWH�OD�FXDO�VH�
GHFODUDURQ�LQDGPLVLEOHV�ORV�UHFXUVRV�GH�FDVDFLµQ�LQWHUSXHVWRV�SRU�XQ�JUXSR�
GH�MXVWLFLDEOHV�FRQWUD�XQD�FRQGHQD�HQ�GD³RV�\�SHUMXLFLRV�DVFHQGHQWH�D�VHLV�
PLOORQHV�GH�SHVRV��HVWDEOHFLµ�TXH�SURFHG¯D�HO�UHFXUVR�GH�UHYLVLµQ�FRQWUD�
OD�LQGLFDGD�UHVROXFLµQ�HQ�OD�PHGLGD�HQ�TXH�QR�VH�KDE¯D�SURGXFLGR�XQD�
DGHFXDGD�PRWLYDFLµQ�GHO�IDOOR��

1XHVWURV�MXHFHV�FRQVWLWXFLRQDOHV�HVSHFLDOL]DGRV�OH�UHFXHUGDQ�D�OD�6X�
SUHPD�&RUWH�TXH�HOOD�PLVPD��PHGLDQWH�VX�5HVROXFLµQ������������KDE¯D�
HVWDEOHFLGR�TXH�OD�REOLJDFLµQ�GH�PRWLYDU�ODV�GHFLVLRQHV�SRU�SDUWH�GH�ORV�
MXHFHV�QR�VROR�HV�XQ�GHEHU�FRQVWLWXFLRQDO��VLQR�WDPEL«Q�XQD�REOLJDFLµQ�

�ܐ� &DWDOLQD�%RWHUR�0DULQRف��$FFLµQ�GH�WXWHOD�FRQWUD�SURYLGHQFLDV�MXGLFLDOHV�HQ�HO�RUGHQDPLHQWR�
MXU¯GLFR�FRORPELDQRق��Sܕ���'LVSRQLEOH�HQ��KWWS���ZZZ�LGSF�HV�DUFKLYR�����������D�&%0�
SGI

�ܑ� 0DQXHO�$UDJµQ5ف��HODFLRQHV�7ULEXQDO�&RQVWLWXFLRQDO�7ULEXQDO�6XSUHPRق��Sܖ����'LVSRQLEOH�
HQ��KWWS���ZZZ�LLGSF�RUJ�UHYLVWDV���SGI���Bܔ�SGI
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GH� RULJHQ� VXSUDQDFLRQDO� HQ� YLUWXG� GHO� DUW¯FXOR� ��ܔ� GH� OD�&RQYHQFLµQ�
$PHULFDQD�VREUH�'HUHFKRV�+XPDQRV��&$'+���TXH�KR\�IRUPD�SDUWH�GHO�
EORTXH�GH�FRQVWLWXFLRQDOLGDG�HQ�YLUWXG�GHO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�
\�GH�OD�SURSLD�/27&3&��OR�TXH�

�ً�� SHUPLWH� TXH� OD� GHFLVLµQ� SXHGD� VHU� REMHWLYDPHQWH�
YDORUDGD�\�FULWLFDGD��JDUDQWL]D�FRQWUD�HO�SUHMXLFLR�\�OD�DUEL�
WUDULHGDG��PXHVWUD�ORV�IXQGDPHQWRV�GH�OD�GHFLVLµQ�MXGLFLDO��
IDFLOLWD�HO�FRQWURO�MXULVGLFFLRQDO�HQ�RFDVLµQ�GH�ORV�UHFXUVRV��
HQ�YLVWD�GH�TXH�OD�FRQFOXVLµQ�GH�XQD�FRQWURYHUVLD�MXGLFLDO�
VH�ORJUD�PHGLDQWH�OD�VHQWHQFLD�MXVWD��SDUD�OR�FXDO�VH�LPSRQH�
D�FDGD�MXH]��LQFOXVR�FRQ�RSLQLµQ�GLVLGHQWH��OD�REOLJDFLµQ�
GH�MXVWLFDU�ORV�PHGLRV�GH�FRQYLFFLµQ�HQ�TXH�OD�VXVWHQWD��
FRQVWLWX\HQGR�XQR�GH�ORV�SRVWXODGRV�GHO�GHELGR�SURFHVR�

0£V�DXQ��FLWDQGR�D�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV��
HO�7ULEXQDO�&RQVWLWXFLRQDO��VDELHQGR�TXH�ODV�GHFLVLRQHV�GH�GLFKD�FRUWH�VRQ�
YLQFXODQWHV�SDUD� WRGRV� ORV�SRGHUHV�S¼EOLFRV�GH�5HS¼EOLFD�'RPLQLFDQD��
DFRJH�HO�FULWHULR�GH�ORV�MXHFHV�LQWHUDPHULFDQRV�GH�TXH�

�ً��OD�DUJXPHQWDFLµQ�GH�XQ�IDOOR�GHEH�PRVWUDU�TXH�KDQ�
VLGR�GHELGDPHQWH�WRPDGRV�HQ�FXHQWD�ORV�DOHJDWRV�GH�ODV�
SDUWHV� \�TXH� HO� FRƎXQWR�GH�SUXHEDV�KD� VLGR� DQDOL]DGR��
$VLPLVPR��OD�PRWLYDFLµQ�GHPXHVWUD�D�ODV�SDUWHV�TXH�HVWDV�
KDQ�VLGR�R¯GDV�\��HQ�DTXHOORV�FDVRV�HQ�TXH�ODV�GHFLVLRQHV�
VRQ�UHFXUULEOHV��OHV�SURSRUFLRQD�OD�SRVLELOLGDG�GH�FULWLFDU�
OD� UHVROXFLµQ�\� ORJUDU�XQ�QXHYR�H[DPHQ�GH� OD� FXHVWLµQ�
DQWH�ODV�LQVWDQFLDV�VXSHULRUHV��3RU�WRGR�HOOR��HO�GHEHU�GH�
PRWLYDFLµQ�HV�XQD�GH�ODV�GHELGDV�JDUDQW¯DV�LQFOXLGDV�HQ�HO�
DUW¯FXORܗ���>GH�OD�&$'+@�SDUD�VDOYDJXDUGDU�HO�GHUHFKR�
D�XQ�GHELGR�SURFHVR����

$XQTXH�OD�VHQWHQFLD�LQGLFDGD�FRQWLHQH�GRV�YRWRV�GLVLGHQWHV��XQR�GH�ORV�
MXHFHV�+HUPµJHQHV�$FRVWD��:LOVRQ�*µPH]�H�,GHOIRQVR�5H\HV��\�RWUR�GHO�
PDJLVWUDGR�-XVWR�3HGUR�&DVWHOODQRV��HQ�ORV�TXH�VH�SODQWHD�TXH�EDVWD�TXH�

�ܒ� ��&DVRف�$SLW]�%DUEHUD�\�RWURV�Y��9HQH]XHOD��6قHQWHQFLD�GH�IHFKD���GH�DJRVWR�GHܗ����
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FXDOTXLHU�WULEXQDO�GHFODUH�TXH�XQ�UHFXUVR�UHVXOWD�LQDGPLVLEOH�D�OD�OX]�GH�
XQ�WH[WR�OHJDO��SDUD�TXH�\D�VH�KD\D�FXPSOLGR�FRQ�HO�GHEHU�GH�PRWLYDFLµQ��
OR�FLHUWR�HV�TXH�OD�DPSOLD�PD\RU¯D�GHO�7ULEXQDO�&RQVWLWXFLRQDO�VH�LQFOLQµ�
SRU�OD�H[LJHQFLD�GH�XQD�PRWLYDFLµQ�H[KDXVWLYD�\�QR�PHUDPHQWH�IRUPXODULD�
R�GH�FDMµQ��DO�H[WUHPR�GH�TXH�OD�MXH]D�.DWLD�0LJXHOLQD�-LP«QH]�0DUW¯QH]��
HQ�YRWR�VDOYDGR�FRQFXUUHQWH��YD�P£V�DOO£�GH�OD�PD\RU¯D�GHO�7ULEXQDO�\�DUPD�
TXH�OD�H[LJHQFLD�GH�OD�PRWLYDFLµQ�GHEH�KDFHUVH�

�ً��VLQ�TXH�VH�GHVFXLGH�HO�DVSHFWR�UHODFLRQDGR�D�OD�LQWUR�
GXFFLµQ�GH�ODV�FRQVLGHUDFLRQHV�\�UD]RQDPLHQWRV�SURSLRV�
TXH�VH�RULJLQHQ�GH�FDGD�FDVR�HVSHF¯FR��FRUUHODFLRQDQGR�
ORV�SULQFLSLRV��UHJODV��QRUPDV�\�MXULVSUXGHQFLD��HQ�JHQH�
UDO��FRQ�ODV�SUHPLVDV�OµJLFDV�GH�FDGD�IDOOR��\D�TXH�HQ�FDVR�
FRQWUDULR�HVWDU¯DPRV�HQWH�D�XQD�HODERUDFLµQ�PHF£QLFD�\�
SUH�LPSUHVD�HQ�ODV�FXDOHV�OD�PRWLYDFLµQ�HVWDU¯D�UHGXFLGD�D�
VX�P¯QLPD�H[SUHVLµQ��

(VWH�SUHFHGHQWH�FRQVWLWXFLRQDO�YLQFXODQWH�SDUD�WRGRV�ORV�MXHFHV�GHEHU£�
FRQWULEXLU�D�HUUDGLFDU�XQD�GH�ODV�SU£FWLFDV�P£V�SHUQLFLRVDV�GH�OD�MXGLFDWXUD�
\�TXH�DWHQWD�JURVHUDPHQWH�FRQWUD�HO�GHUHFKR�D�XQ�GHELGR�SURFHVR�GH�ORV�
MXVWLFLDEOHV��HO�IDOOR�VLQ�UD]RQHV��OR�TXH�QR�HV�P£V�TXH�FRUUXSFLµQ�GH�XQ�
SRGHU�TXH��FRPR�HO�-XGLFLDO��VROR�VH�OHJLWLPD�GDQGR�UD]RQHV��$SDUHFH�DV¯�
OD�PRWLYDFLµQ�HQ�VXV�GRV�GLPHQVLRQHV�FRPR�OR�TXH�HVف�REOLJDFLµQ�IXQGD�
PHQWDO�D�FDUJR�GHO�µUJDQR�MXULVGLFFLRQDOف�\�قGHUHFKR�IXQGDPHQWDO�GH�ORV�
LQGLYLGXRV�D�OD�WXWHOD�MXGLFLDO�HIHFWLYD��WRGR�D�ORV�QHV�GH�JDUDQWL]DU�RWURV�
GHUHFKRV��\�GH�FRQWURODU�TXH�OD�DFWLYLGDG�MXULVGLFFLRQDO�QR�VHD�DUELWUDULD��
DEXVLYD��QL�FDSULFKRVDق�

(Q�OD� LQGLFDGD�VHQWHQFLD��HO�7ULEXQDO�&RQVWLWXFLRQDO�FRQVLGHUµ�TXH�
OD�6XSUHPD�&RUWH�GH�-XVWLFLD�QR�HVWDEOHFLµف�FRQ�VXFLHQWH�FODULGDG� ORV�
PRWLYRV�TXH�LQGXMHURQ�D�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�D�QHJDU�OD�IDOWD�GH�
WLSLFDFLµQ�GH�WRGRV�ORV�VXSXHVWRV�SUHYLVWRVق�SRU�HO�&µGLJR�3URFHVDO�3HQDO�
�DUW¯FXORV�����\�������FRQ�OR�TXH�VH�YLRODED�OD�JDUDQW¯D�FRQVWLWXFLRQDO�GHO�
GHELGR�SURFHVR��DO�QR�SURYHHUVH�XQD�DGHFXDGD�PRWLYDFLµQ��OD�FXDO�FRQVLVWH�
SDUD�HO�7ULEXQDO�&RQVWLWXFLRQDO�HQ��

�ً�� D��'HVDUUROODU� GH� IRUPD� VLVWHP£WLFD� ORV�PHGLRV� HQ�
TXH� IXQGDPHQWDQ� VXV� GHFLVLRQHV�� E�� H[SRQHU� GH� IRUPD�
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FRQFUHWD�\�SUHFLVD�FµPR�VH�SURGXFHQ�OD�YDORUDFLµQ�GH�ORV�
KHFKRV��ODV�SUXHEDV�\�HO�GHUHFKR�TXH�FRUUHVSRQGH�DSOLFDU��
F��PDQLIHVWDU�ODV�FRQVLGHUDFLRQHV�SHUWLQHQWHV�TXH�SHUPLWDQ�
GHWHUPLQDU� ORV�UD]RQDPLHQWRV�HQ�TXH�VH� IXQGDPHQWD� OD�
GHFLVLµQ�DGRSWDGD��G��HYLWDU�OD�PHUD�HQXQFLDFLµQ�JHQ«ULFD�
GH�SULQFLSLRV�R�OD�LQGLFDFLµQ�GH�ODV�GLVSRVLFLRQHV�OHJDOHV�
TXH�KD\DQ�VLGR�YLRODGDV�R�TXH�HVWDEOH]FDQ�DOJXQD�OLPLWDQWH�
HQ�HO�HMHUFLFLR�GH�XQD�DFFLµQ��\�H��DVHJXUDU��QDOPHQWH��
TXH� OD� IXQGDPHQWDFLµQ�GH� ORV� IDOORV� FXPSOD� OD� IXQFLµQ�
GH�OHJLWLPDU�ODV�DFWXDFLRQHV�GH�ORV�WULEXQDOHV�HQWH�D�OD�
VRFLHGDG�D�OD�TXH�YD�GLULJLGD�OD�DFWLYLGDG�MXULVGLFFLRQDO��

3RU�WDOHV�PRWLYRV��HO�7ULEXQDO�&RQVWLWXFLRQDO�DFRJLµ�HQ�HO�IRQGR�HO�
UHFXUVR�GH�UHYLVLµQ��DQXOµ�OD�GHFLVLµQ�UHFXUULGD�\�HQYLµ�HO�H[SHGLHQWH�D�OD�
6XSUHPD�&RUWH�GH�-XVWLFLD�SDUD�TXH�HVWD�SURFHGLHUD�FRQIRUPH�HO�DUW¯FXOR�
����GHܓ� OD�/27&3&��TXH�RUGHQD�FRQRFHU� �QXHYDPHQWH�GHO�FDVR��FRQف
HVWULFWR�DSHJR�DO�FULWHULR�HVWDEOHFLGR�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�
UHODFLµQ�GHO�GHUHFKR�IXQGDPHQWDO�YLRODGRق��

/DPHQWDEOHPHQWH��OD�6XSUHPD�&RUWH�GH�-XVWLFLD��HQ�OXJDU�GH�FH³LUVH�
HVWULFWDPHQWH�DO�FULWHULR�HVWDEOHFLGR�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO��OR�
TXH�KDFH�HV�FRQWUDGHFLU�OD�WHVLV�GH�OD�PD\RU¯D�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
\��SHRU�D¼Q��ORV�MXHFHV�VXSUHPRV�VH�LQFOLQDQ�SRU�HO�YRWR�GLVLGHQWH�GH�OD�
LQGLFDGD�VHQWHQFLD�GHO�7ULEXQDO�&RQVWLWXFLRQDO��DUPDQGR�TXH�QR�KD\�
YXOQHUDFLµQ�DO�GHUHFKR�D�UHVROXFLRQHV�MXGLFLDOHV�PRWLYDGDVف�FXDQGR�VH�
FRQVLJQDQ�ORV�PRWLYRV�QHFHVDULRV�\�SHUWLQHQWHV�SDUD�IXQGDPHQWDU�XQD�
UHVROXFLµQ� TXH� VH� OLPLWD� SXUD� \� VLPSOHPHQWH� D� LQDGPLWLUق�� EDVWDQGR�
FRQ�XQDف�PRWLYDFLµQ�VXFLQWD�SDUD�LQDGPLWLU�D�WU£PLWHق��HQ�OD�FXDOف�VROR�
VH�GHEH�FRPSUREDU�VL�VH�GDQ�ORV�SUHVXSXHVWRV�SURFHVDOHVق����<�HV�TXH��
FXDQGR�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�HVWDEOHFH�TXHف�HO�SOXV�PRWLYDFLRQDO�
D�DGRSWDU�GHSHQGHU£�HVHQFLDOPHQWH�GH�OD�QDWXUDOH]D�GH�OD�UHVROXFLµQق��
QR�VH�HVW£�FRQRFLHQGR�GH�QXHYR�HO�FDVR�FRQ�HVWULFWR�DSHJR�DO�FULWHULR�GHO�
7ULEXQDO�&RQVWLWXFLRQDO��VLQR�TXH��PX\�SRU�HO�FRQWUDULR��VH�UHSURGXFH�
HO�FULWHULR�GH�OD�PLQRU¯D�GLVLGHQWH��SDUD�OD�TXHف�ORV�QLYHOHV�GH�PRWLYDFLµQ�
YDU¯DQ�GHSHQGLHQGR�GH�OD�FRPSOHMLGDG�GHO�FDVR�GH�TXH�VH�WUDWH��GH�ORV�

�ܓ� 6DODV�5HXQLGDV�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD��5HVROXFLµQ�GH�IHFKD����GH�PDU]R�GH�������
([S��1R�������������5WH���&RQVWUXFWRUD�0DOHVS¯Q��6�$��\�0DUFRV�(��0DOHVS¯Q�
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DVSHFWRV�TXH�VH�UHVXHOYDQ��HV�GHFLU��VL�VH�FRQRFH�R�QR�HO�IRQGR��DV¯�FRPR�
GH�OD�QDWXUDOH]D�GHO�UHFXUVR�TXH�VH�FRQR]FDق����

&RQ�HVWD�VHQWHQFLD��HO�PHQVDMH�GH�OD�6XSUHPD�&RUWH�GH�-XVWLFLD�D�ORV�
MXHFHV�HV�FODUR��QR�PRWLYHQ�VXV�VHQWHQFLDV�QL�KDJDQ�FDVR�D�ORV�SUHFHGHQWHV�
GHO�7ULEXQDO�&RQVWLWXFLRQDO��(Q�FXDQWR�D�ORV�GHP£V�SRGHUHV�S¼EOLFRV��OD�
6XSUHPD�&RUWH�GH�-XVWLFLD�OHV�KD�GDGR�OLFHQFLD�SDUD�LQFXPSOLU�ODV�GHFLVLRQHV�
GHO�7ULEXQDO�&RQVWLWXFLRQDO��TXH�VRQ�YLQFXODQWHV�SDUD�HO�(VWDGR�\� WRGDV�
ODV�SHUVRQDV�HQ�YLUWXG�GHO�DUW¯FXOR�����GH�OD�&RQVWLWXFLµQ��(V�REYLR�TXH�OD�
6XSUHPD�&RUWH�GH�-XVWLFLD�KD�SUHIHULGR�HO�FDPLQR�GH�OD�LQ¼WLOف�JXHUUD�GH�ODV�
FRUWHVق�HQ�OXJDU�GH�DFDWDU�OD�&RQVWLWXFLµQ��/µJLFDPHQWH�DTX¯�QR�KD\ف�FKRTXH�
GH�WUHQHVق�SXHV��GLJDQ�OR�TXH�GLJDQ�ORV�MXHFHV�VXSUHPRV��HQ�PDWHULD�FRQVWL�
WXFLRQDO��FRPR�ELHQ�DUPD�HO�MXH]�FRQVWLWXFLRQDO�HVSD³RO�0DQXHO�$UDJµQ��
����قHO�WULEXQDO�VXSHULRU��HQ�WRGRV�ORV�µUGHQHV��HV�HO�7ULEXQDO�&RQVWLWXFLRQDOف

VI.  El reto de la efectividad

(O� FRQVWLWXFLRQDOLVPR�SDUWH� GH� OD� SUHPLVD� GH� TXH� HO�(VWDGR�QR� HV�
XQ�Q�HQ�V¯�PLVPR�FRPR�HQ�HO�DEVROXWLVPR��VLQR�TXH�HV�HO�LQVWUXPHQWR�
SDUD� DOFDQ]DU�XQ�Q�� OD�SURWHFFLµQ�GH� ORV�GHUHFKRV� IXQGDPHQWDOHV��(Q�
RWUDV�SDODEUDVف��HO�(VWDGR�HV�XQ�PHGLR�OHJLWLPDGR�¼QLFDPHQWH�SRU�HO�Q�GH�
JDUDQWL]DU�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�ORV�FLXGDGDQRV��\�SRO¯WLFDPHQWH�
LOHJ¯WLPR�VL�QR�ORV�JDUDQWL]D�R��P£V�DXQ��VL�«O�PLVPR�ORV�YLRODق����(V�OR�TXH�
EHOODPHQWH�H[SUHVD�OD�&RQVWLWXFLµQ�FXDQGR�UHFRQRFH�TXH�ODف�IXQFLµQ�HVHQ�
FLDO�GHO�(VWDGRق�HV�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�GH�OD�SHUVRQD��DUW¯FXOR����
\�FXDQGR�GLVSRQH�TXH�HO�(VWDGRف�VH�RUJDQL]D�SDUD�OD�SURWHFFLµQق�GH�HVWRV�
GHUHFKRV��DUW¯FXOR������

3HUR�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�TXH�GHEH�SURFXUDU�
HO�(VWDGR��\�TXH�HV�VX�IXQFLµQ�HVHQFLDO��QR�HV�FXDOTXLHU�SURWHFFLµQ��7DQ�
WR�HO�DUW¯FXOR���FRPR�HO����GH�OD�&RQVWLWXFLµQ�VRQ�FODURV�DO�GLVSRQHU�HO�
SULPHUR�TXH�OD�IXQFLµQ�HVHQFLDO�GHO�(VWDGR�HV�OD�SURWHFFLµQف�HIHFWLYDق�GH�
ORV�GHUHFKRV�\�DO�HVWDEOHFHU�HO�VHJXQGR�TXH�HO�(VWDGRف�VH�RUJDQL]D�SDUD�OD�

�ܔ� 9RWR�GLVLGHQWH�GH�ORV�PDJLVWUDGRV�+HUPµJHQHV�$FRVWD�GH�ORV�6DQWRV��:LOVRQ�6��*µPH]�
5DP¯UH]�H�,GHOIRQVR�5H\HV�

�ܕ� $UDJµQ��5HODFLRQHV���Sܖ���
�ܖ� /XLJL�)HUUDMROL��'HUHFKR�\�UD]µQ��0DGULG��7URWWD��������Sܐ����
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SURWHFFLµQ�UHDO�\�HIHFWLYD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق��&RPR�VH�SXHGH�
REVHUYDU��OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�FRQVWLWXFLRQDOPHQWH�
H[LJLGD�HV�XQD�SURWHFFLµQ�HIHFWLYD��HV�GHFLU��XQD�SURWHFFLµQ�TXH�JDUDQWLFH�
TXH��HQ�OD�SU£FWLFD��ORV�GHUHFKRV�IXQGDPHQWDOHV�VHDQ�UHVSHWDGRV�SRU�WRGRV��
1R�SRU�D]DU�ODV�JDUDQW¯DV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�QR�VRQ�P£V�TXH�
�OD�&RQVWLف��D�WUDY«V�GH�ORV�FXDOHVقORV�PHFDQLVPRV�GH�WXWHOD�\�SURWHFFLµQف
WXFLµQ�JDUDQWL]D�OD�HIHFWLYLGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHVق��GHUHFKRV�
TXH��LQVLVWH�OD�&RQVWLWXFLµQف��قYLQFXODQ�D�WRGRV�ORV�SRGHUHV�S¼EOLFRV��ORV�
FXDOHV�GHEHQ�JDUDQWL]DU�VX�HIHFWLYLGDG�HQ�ORV�W«UPLQRV�HVWDEOHFLGRV�SRU�
OD�SUHVHQWH�&RQVWLWXFLµQ�\�SRU�OD�OH\ق��DUW¯FXOR������(Q�FRQVHFXHQFLD��ODV�
JDUDQW¯DV�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�ORV�PHFDQLVPRV�D�WUDY«V�GH�
ORV�FXDOHV�VH�JDUDQWL]D�OD�HIHFWLYLGDG�GH�HVWRV�GHUHFKRV�\�VH�KDFH�UHDOLGDG�OD�
IXQFLµQ�HVHQFLDO�GHO�(VWDGR��TXH�QR�HV�P£V�TXH�OD�SURWHFFLµQ�HIHFWLYD�GH�
ORV�PLVPRV��3HUR��OR�TXH�QR�HV�PHQRV�LPSRUWDQWH��OD�&RQVWLWXFLµQ�SHU�
PLWH�FRQWURODU�OD�HIHFWLYLGDG�SU£FWLFD�GH�GLFKRV�PHFDQLVPRV��HVWDQGR�HQ�OD�
REOLJDFLµQ�WDQWR�HO�3RGHU�-XGLFLDO��\�VREUH�WRGR�HO�7ULEXQDO�&RQVWLWXFLRQDO��
GH�DVHJXUDU�HQ�WRGR�PRPHQWR�TXH�ODV�JDUDQW¯DV�GH�ORV�GHUHFKRV�IXQGD�
PHQWDOHV�GHVSOLHJXHQ�HO�P£[LPR�GH�VX�HFDFLD��SDUD�DV¯�SRGHU�JDUDQWL]DU�
TXH��HQ�OD�UHDOLGDG��OD�SURWHFFLµQ�HVWDWDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
VHD��GH�PRGR�FLHUWR�\�WDQJLEOH��YHUGDGHUDPHQWH�HIHFWLYD��OR�TXH�VLJQLFD��
D�Q�GH�FXHQWDV��OD�HIHFWLYLGDG�PDWHULDO�GHO�GHUHFKR�WXWHODGR�SRU�GLFKDV�
JDUDQW¯DV��(Q�RWUDV�SDODEUDV�� OD�HIHFWLYLGDG�PDWHULDO�GHO�GHUHFKR�IXQGD�
PHQWDO�VH�ORJUD�D�WUDY«V�GH�VX�JDUDQW¯D�\�HVWD�JDUDQW¯D�SXHGH�OOHYDU�D�FDER�
VX�FRPHWLGR��OD�WXWHOD�HIHFWLYD�GHO�GHUHFKR��FXDQGR�HOOD��HQ�V¯�PLVPD��HV�
UHDO�\�YHUGDGHUDPHQWH�HIHFWLYD��

(VWD�REOLJDFLµQ�GHO�7ULEXQDO�&RQVWLWXFLRQDO��FRPR�GHO�UHVWR�GH�ORV�
MXHFHV�GHO�3RGHU�-XGLFLDO��GH�DVHJXUDU�OD�HIHFWLYLGDG�GH�ORV�GHUHFKRV�\�VXV�
JDUDQW¯DV��LPSOLFD�TXH��FRPR�ELHQ�H[LJH�HO�DUW¯FXORܖ���GH�OD�/27&3&��
HO�GHIHQVRU�MXULVGLFFLRQDO�HVSHFLDOL]DGR�GH�OD�&RQVWLWXFLµQ�\�ORV�GHUHFKRV�
IXQGDPHQWDOHVف�HVW£�REOLJDGR�D�XWLOL]DU�ORV�PHGLRV�P£V�LGµQHRV�\�DGHFXDGRV�
D�ODV�QHFHVLGDGHV�FRQFUHWDV�GH�SURWHFFLµQ�HQWH�D�FDGD�FXHVWLµQ�SODQWHDGD��
SXGLHQGR�FRQFHGHU�XQD�WXWHOD�MXGLFLDO�GLIHUHQFLDGD�FXDQGR�OR�DPHULWH�HO�
FDVR�HQ�UD]µQ�GH�VXV�SHFXOLDULGDGHVق��HV�GHFLU��HVW£�REOLJDGR�D�VXPLQLVWUDU�
XQDف�WXWHOD�MXGLFLDO�GLIHUHQFLDGDق��(VWR�LPSOLFD�TXH�HO�7ULEXQDO�&RQVWLWX�
FLRQDO�GHEH�DWHQGHU�FRQ�HO�LQVWUXPHQWDO�SURFHVDO�DGHFXDGR�ODV�QHFHVLGDGHV�
GH�WXWHOD�XUJHQWH��GH�WXWHOD�SUHYHQWLYD��GH�WXWHOD�FROHFWLYD�\�GH�WXWHOD�VRFLDO�
GH�ORV�MXVWLFLDEOHV�\��DGHP£V��GHEH�YHODU�SRUTXH�ORV�MXHFHV�DO�HMHUFHU�VX�
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SRWHVWDG�GH�MXVWLFLD�FRQVWLWXFLRQDO�SURYHDQ�XQD�WXWHOD�MXGLFLDO�GLIHUHQFLDGD�
FRQ�GLFKR�LQVWUXPHQWDO�D�ORV�MXVWLFLDEOHV�TXH�DFXGDQ�D�VX�MXULVGLFFLµQ�

<�HV�TXH�OD�HPHUJHQFLD�\�FRQVROLGDFLµQ�GHO�QXHYR�SDUDGLJPD�GH�OD�
WXWHOD�MXGLFLDO�GLIHUHQFLDGD�VH�GHEH�DO�KHFKR�GH�TXH�HO�GHUHFKR�QR�SXHGH�
SHUPDQHFHU�LQGLIHUHQWH�DQWH�OD�UHDOLGDG�GH�TXHف�HO�SURFHGLPLHQWR�RUGL�
QDULR��DO�DFHSWDU�OD�LOXVLµQ�GH�OD�LJXDOGDG�IRUPDO��VLPSOHPHQWH�LJQRUD�ODV�
QHFHVLGDGHV�GH�ORV�GHUHFKRV�\�GH�OD�UHDOLGDG�VRFLDO��HQ�WDQWR�TXH��FRPR�HV�
SRFR�P£V�TXH�REYLR��WUDWDU�GH�LJXDO�IRUPD�D�ORV�GHVLJXDOHV�LPSOLFD�XQD�
OHVLµQ�DO�SULQFLSLR�GH�LJXDOGDGق����(Q�XQD�VRFLHGDG�SOXUDO�\�GHPRFU£WLFD�
HQ�GRQGH�OD�PLVLµQ�IXQGDPHQWDO�GHO�(VWDGR�HV�OD�SURWHFFLµQ�HIHFWLYD�GH�
ORV�GHUHFKRV�GH�OD�SHUVRQD�\�HQ�GRQGH�OD�MXVWLFLD�GHEH�KDFHU�HQWH�D�OD�
H[LJLELOLGDG�GLUHFWD�H�LQPHGLDWD�GH�ORV�GHUHFKRV�VRFLDOHV�\�GH�ORV�GHUHFKRV�
FROHFWLYRV��HO�SURFHVR�QR�SXHGH�OLPLWDUVH�D�FRQWHPSODU�DOJXQDV�SRVLFLRQHV�
VRFLDOHV��LJQRUDQGR�ODV�QXHYDV�GHPDQGDV�VRFLDOHV�\�ODV�H[LJHQFLDV�GH�XQD�
VRFLHGDG�FDGD�G¯D�P£V�FRPSOHMD�\�P£V�ULHVJRVD��/DV�H[LJHQFLDV�GHULYDGDV�
GH�OD�QHFHVLGDG�GH�WXWHODU�ORV�QXHYRV�GHUHFKRV�D�WUDY«V�GH�SURFHVRV�TXH�
LPSOLFDQ�DPSOLDU�OD�OHJLWLPDFLµQ�SURFHVDO�DFWLYD�D�WUDY«V�GH�SURFHVRV�FROHF�
WLYRV��OD�DFHOHUDFLµQ�GH�OD�VRFLHGDG�TXH�KD�FRQOOHYDGR�D�H[LJLU�XQD�PD\RU�
UDSLGH]�HQ�HO�VHUYLFLR�GH�MXVWLFLD�\�HQ�OD�WXWHOD�GH�GHUHFKRV�TXH�QR�DGPLWHQ�
VX�YLRODFLµQ�VLQR�TXH�UHTXLHUHQ�XQD�MXVWLFLD�TXH�SUHYHQJD�OD�YLRODFLµQ�\�
ORV�GD³RV��OD�FRQVWLWXFLRQDOL]DFLµQ�GH�ORV�GHUHFKRV�TXH�KD�LPSOLFDGR�DEULU�
WXWHODV�SURFHVDOHV�FRQVWLWXFLRQDOHV�HVSHF¯FDV�FRPR�HO�DPSDUR��WRGR�HOOR�
KD�LPSOLFDGR�XQ�UHSODQWHDPLHQWR�GH�OD�WXWHOD�MXGLFLDO�\�XQD�FULVLV�GH�ORV�
LQVWLWXWRV�SURFHVDOHV�WUDGLFLRQDOHV��ORV�FXDOHV�KDQ�WHQLGR�TXH�H[LELOL]DU�
VXV�PROGHV�SDUD�DFRJHU�ODV�QXHYDV�GHPDQGDV�VRFLDOHV�\�SURFHVDOHV��(O�GH�
UHFKR�D�OD�WXWHOD�MXGLFLDO�GLIHUHQFLDGD��FRPR�PDQLIHVWDFLµQ�\�FRQFUHFLµQ�
GHO�GHUHFKR�D�OD�WXWHOD�MXGLFLDO�HIHFWLYD��HV�SUHFLVDPHQWH�OD�UHVSXHVWD�GHO�
GHUHFKR�SURFHVDO�D�HVWH�FDPELR�VRFLDO�

/D�HIHFWLYLGDG�FRQVWLWXFLRQDOPHQWH�H[LJLGD�D�OD�WXWHOD�MXGLFLDO�QR�VH�
VDWLVIDFH�FRQ�HO�GHUHFKR�DO�SURFHGLPLHQWR�OHJDOPHQWH�LQVWLWXLGR�QL�FRQ�OD�
JDUDQW¯D�GH�ORV�GHUHFKRV�GHO�MXVWLFLDEOH�GXUDQWH�HO�SURFHVR��+D\�TXH�PLUDU�
HO�GHUHFKR�PDWHULDO�TXH�HO�SURFHVR�EXVFD�WXWHODU��(OOR�LPSOLFD�QHFHVDULD�
PHQWH�SRQHU�ORV�RMRV�VREUH�OD�UHDOLGDG�VRFLDO��SXHV��FRPR�ELHQ�HVWDEOHFH�
HO�DUW¯FXORܘ����GH�OD�&RQVWLWXFLµQف��OD�5HS¼EOLFD�FRQGHQD�WRGR�SULYLOHJLR�

�ܗ� /XL]�*XLOKHUPH�0DULQRQL��'HUHFKR�IXQGDPHQWDO�D�OD�WXWHOD�MXULVGLFFLRQDO�HIHFWLYD��/LPD��
3DOHVWUD��������S����ܘ
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\�VLWXDFLµQ�TXH�WLHQGD�D�TXHEUDQWDU�OD�LJXDOGDG�GH�ODV�GRPLQLFDQDV�\�ORV�
GRPLQLFDQRV��HQWUH�TXLHQHV�QR�GHEHQ�H[LVWLU�RWUDV�GLIHUHQFLDV�TXH�ODV�TXH�
UHVXOWHQ�GH�VXV�WDOHQWRV�R�GH�VXV�YLUWXGHVق��GHELHQGR�HO�(VWDGRف�SURPRYHU�
ODV�FRQGLFLRQHV�MXU¯GLFDV�\�DGPLQLVWUDWLYDV�SDUD�TXH�OD�LJXDOGDG�VHD�UHDO�\�
HIHFWLYDق��DUW¯FXORܘ������

/R�TXH�HVWRV�SUHFHSWRV�FRQVWLWXFLRQDOHV�VLJQLFDQ�SDUD�XQD�FRQFHS�
WXDFLµQ�FRQVWLWXFLRQDOPHQWH�DGHFXDGD�GHO�GHUHFKR�D�OD�WXWHOD�MXGLFLDO�HV��
HQ�SULPHU�OXJDU��TXH��GDGR�TXH�HO�(VWDGR�WLHQH�HO�GHEHU�GH�SRVLELOLWDU�HO�
DFFHVR�GH�WRGDV�ODV�SHUVRQDV�D�OD�MXVWLFLD�\�D�ORV�GHUHFKRV�\�ELHQHV�SRU�HOOD�
JDUDQWL]DGRV��WDO�FRPR�PDQGD�HO�DUW¯FXORܘ����DO�JDUDQWL]DUف�HO�GHUHFKR�D�
XQD�MXVWLFLD�DFFHVLEOH��RSRUWXQD�\�JUDWXLWDق��PHUHFHQ�SURFHGLPLHQWRV�GLIH�
UHQFLDGRV�DTXHOORV�TXH�SRVHHQ�GLFXOWDGHV�HQ�DVXPLU�ODV�IRUPDOLGDGHV�GHO�
SURFHGLPLHQWR�FRP¼Q��(Q�VHJXQGR�OXJDU��HVWRV�SUHFHSWRV�FRQOOHYDQ�D�GDU�
XQ�WUDWDPLHQWR�SURFHVDO�GLIHUHQFLDGR�D�ODV�VLWXDFLRQHV�MXU¯GLFDV�GLIHUHQWHV��
SXHV�XQ�¼QLFR�SURFHGLPLHQWR�QR�SXHGD�WUDWDU�DGHFXDGDPHQWH�VLWXDFLRQHV�
PDWHULDOHV�GLIHUHQWHV��FRPR�UHFRQRFH�HO�DUW¯FXORܘ����DO�GLVSRQHU�TXH�HO�
(VWDGR�GHEH�DGRSWDUف�PHGLGDV�SDUD�SUHYHQLU�\�FRPEDWLU�OD�GLVFULPLQDFLµQ��
OD�PDUJLQDOLGDG��OD�YXOQHUDELOLGDG�\�OD�H[FOXVLµQق��<�HQ�WHUFHU�OXJDU��VLJQLFD�
TXH�HO�GHUHFKR�SURFHVDO�QR�SXHGH�GDU�XQ�WUDWR�SURFHGLPHQWDO�SULYLOHJLDGR�
D�ORV�SULYLOHJLDGRV��(VWR�¼OWLPR�HV�IXQGDPHQWDO�SXHV��VL�OD�&RQVWLWXFLµQ�
EXVFD�FRPEDWLU�ODV�GHVLJXDOGDGHV��

�ً�� QR� KD\�PDQHUD� GH� DFHSWDU� XQ� SURFHGLPLHQWR� TXH�
KDFH� H[DFWDPHQWH� OR� FRQWUDULR�� HVWR� HV�� SRWHQFLDOL]D� OD�
GHVLJXDOGDG��EULQGDQGR�DO�TXH�WLHQH�XQD�SRVLFLµQ�VRFLDO�
SULYLOHJLDGD�OD�RSRUWXQLGDG�GH�UHFRUUHU�ODV�Y¯DV�GH�MXULV�
GLFFLµQ�SRU�LQWHUPHGLR�GH�XQ�SURFHGLPLHQWR�GLIHUHQWH�GHO�
TXH�HV�DWULEXLGR�D�ODV�SRVLFLRQHV�VRFLDOHVف�FRPXQHVق��ً��
(O�OHJLVODGRU�LQDFRQVWLWXFLRQDO�HVW£�REOLJDGR�D�GLVH³DU�
SURFHGLPLHQWRV� TXH� QR� FRQVWLWX\DQ� SULYLOHJLRV�� VLQR� D�
DWHQGHU� D� ORV� VRFLDOPHQWH�P£V� FDUHQWHV�� D� HVWUXFWXUDU�
SURFHGLPLHQWRV�TXH�VHDQ�GLIHUHQFLDGRV��HQ�OD�PHGLGD�HQ�
TXH�OD�GLIHUHQFLDFLµQ�GH�SURFHGLPLHQWRV�HV�XQD�H[LJHQFLD�
LQVXSULPLEOH�SDUD�XQ�RUGHQDPLHQWR�TXH�VH�LQVSLUD�HQ�OD�
LJXDOGDG�VXVWDQFLDO�����

�ܘ� ,E¯G���Sܓ����
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(Q�HVWH�VHQWLGR��WDQ�LQFRQVWLWXFLRQDO�HV�FRQVWUH³LU�D�WRGRV�ORV�OLWLJDQWHV�
D�FH³LUVH�D�XQ�SURFHGLPLHQWR�JHQHUDO�FRP¼Q�TXH�SDUWH�GH�XQD�LOXVRULD�
LJXDOGDG�IRUPDO�GH�ODV�SHUVRQDV�� LQVSLUDGD�HQ�HO�PRGHOR�GHO�FLXGDGDQR�
EXUJX«V�SURSLHWDULR�GHO�VLJOR��\�TXH�LJQRUD�ODV�GLIHUHQWHV�SRVLFLRQHV�
VRFLDOHV�GH�ORV�OLWLJDQWHV��FRPR�SDVDU�SRU�DOWR�OD�QHFHVLGDG�GH�GDU�XQ�WUD�
WDPLHQWR�SURFHVDO�GLIHUHQFLDGR�D�TXLHQHV� VRQ�VRFLDO�\�HFRQµPLFDPHQWH�
GHVLJXDOHV�HQ�DUDV�GH�IDFLOLWDU�VX�DFFHVR�D�OD�MXVWLFLD�\�D�OD�WXWHOD�GH�VXV�
GHUHFKRV��3HUR��DGHP£Vف��GH� OD�PLVPD�IRUPD�TXH�QR�HV�FRUUHFWR�WUDWDU�
VLWXDFLRQHV�GLIHUHQWHV�SRU�PHGLR�GH�XQ�¼QLFR�SURFHGLPLHQWR��QR�HV�SRVL�
EOH�FRQIHULU�SURFHGLPLHQWRV�GLVWLQWRV�D�VLWXDFLRQHV�TXH�QR�PHUHFHQظ�D�OD�
OX]�GH�ORV�YDORUHV�GH�OD�&RQVWLWXFLµQ��XQ�WUDWDPLHQWR�GLYHUVLFDGRق����/D�
WXWHOD�MXGLFLDO�HIHFWLYD��FRPR�JDUDQW¯D�IXQGDPHQWDO�GH�ORV�GHUHFKRV�GH�OD�
SHUVRQD��H[LJH�TXH�HVWD�WXWHOD�VHD�GLIHUHQFLDGD��DWHQGLHQGR�DO�KHFKR�GH�TXH�
VROR�DV¯�SXHGH�ORJUDUVHف�TXH�OD�LJXDOGDG�VHD�UHDO�\�HIHFWLYDق�FRPR�TXLHUH�
\�PDQGD�HO�DUW¯FXORܘ����GH�OD�&RQVWLWXFLµQ��

(O�GHUHFKR�D�OD�WXWHOD�MXGLFLDO�GLIHUHQFLDGD�HV�XQ�GHUHFKR�GH�ORV�MXV�
WLFLDEOHV�HQWH�DO�(VWDGR��(VWH�LPSOLFD��HQ�SULPHU�OXJDU��TXH�HO�OHJLVODGRU�
GHEH�DGRSWDU�\�SURYHHU� ORV�PHFDQLVPRV� OHJDOHV�DGHFXDGRV�SDUD�EULQGDU�
XQD�WXWHOD�MXGLFLDO�HIHFWLYD��HV�GHFLU��XQD�WXWHOD�HFD]�SDUWLFXODU�TXH�OH�VHD�
LQKHUHQWH�D�FDGD�FDWHJRU¯D�R�WLSR�GH�GHUHFKR��OD�RSRUWXQLGDG�HQ�TXH�GHED�
DFWXDUVH�GLFKD�WXWHOD�\�HO�FRQWHQLGR�GH�OD�PLVPD��$O�PLVPR�WLHPSR��GHEH�
HO�OHJLVODGRU�HVWDEOHFHU�ODV�W«FQLFDV�GH�DFHOHUDFLµQ�GHO�SURFHVR�TXH�VHDQ�
DGHFXDGDV�SDUD�FDGD�FDVR��

'H�HVWD�PDQHUD��SRU�HMHPSOR��QR�EDVWD�FRQ�TXH�HO�OHJLV�
ODGRU�UHFRQR]FD�IRUPDOPHQWH�HO�GHUHFKR�DO�KRQRU�R�D�OD�
VDOXG�FXDQGR�QR�VH�GLVSRQH�WDPEL«Q�GH�PHFDQLVPRV�SDUD�
TXH� WDOHV� GHUHFKRV� VHDQ� SURWHJLGRV� GH�PDQHUD� ¯QWHJUD��
HV�QHFHVDULR�FUHDU�SURFHGLPLHQWRV�VXPDULRV�\�HVWDEOHFHU�
PHFDQLVPRV�SRU�ORV�FXDOHV�VH�FXPSODQ�ODV�VHQWHQFLDV�HQ�
VXV�SURSLRV�W«UPLQRV��

(Q�HVWH�VHQWLGR��HO�OHJLVODGRU�QR�HV�OLEUH�D�OD�KRUD�GH�FRQJXUDU�ORV�
SURFHGLPLHQWRV�GH�WXWHOD�GH�ORV�GHUHFKRV��VLQR�TXH�GHEH�WRPDU�HQ�FXHQWD�
HQ�WRGR�PRPHQWR�ORV�GHUHFKRV�H�LQWHUHVHV�TXH�VH�EXVFDQ�SURWHJHUف��/RV�

���� ,E¯GHP�
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PHFDQLVPRV�GH�WXWHOD�QR�VRQ�XQD�G£GLYD�GHO�OHJLVODGRUق����FRPR�ELHQ�HV�
WDEOHFH�HO�7ULEXQDO�&RQVWLWXFLRQDO�HVSD³ROف��ORV�UHTXLVLWRV�\�SUHVXSXHVWRV�
OHJDOPHQWH�HVWDEOHFLGRV�QR�SXHGHQ�UHVSRQGHU�DO�FDSULFKR�ULWXDO�GHO�OHJLVOD�
GRU�VLQR�TXH�GHEHQ�VHU�XWR�GH�OD�QHFHVLGDG�GH�RUGHQDU�HO�SURFHVR�D�WUDY«V�
GH�GHWHUPLQDGDV�IRUPDOLGDGHV�RULHQWDGDV�D�OD�JDUDQW¯D�GH�ORV�GHUHFKRV�H�
LQWHUHVHV�GH�ODV�SDUWHVق����

3HUR�HO�GHUHFKR�D�XQD�WXWHOD�MXGLFLDO�GLIHUHQFLDGD��HQ�WDQWR�GHUHFKR�
IXQGDPHQWDO�� HV� XQ� GHUHFKR�GH� DSOLFDFLµQ� GLUHFWD� H� LQPHGLDWD� TXH�QR�
UHTXLHUH��SDUD�VHU�HFD]��OD�REOLJDWRULD�LQWHUYHQFLµQ�GHO�OHJLVODGRU��

6L�OD�W«FQLFD�SURFHVDO�HV�LPSUHVFLQGLEOH�SDUD�OD�HIHFWLYLGDG�
GH�OD�WXWHOD�GH�ORV�GHUHFKRV��QR�VH�SXHGH�VXSRQHU�TXH��DQWH�
XQD�RPLVLµQ�GHO�OHJLVODGRU��HO�MXH]�QDGD�SXHGH�KDFHU��(VWR�
SRU�XQD�UD]µQ�VLPSOH��HO�GHUHFKR�IXQGDPHQWDO�D�OD�HIHFWL�
YLGDG�GH�OD�WXWHOD�MXULVGLFFLRQDO�QR�VH�YXHOYH�VROR�FRQWUD�HO�
OHJLVODGRU��VLQR�WDPEL«Q�VH�GLULJH�FRQWUD�HO�(VWDGR�-XH]��
3RU�HOOR��HV�DEVXUGR�SHQVDU�TXH�HO�MXH]�GHMD�GH�WHQHU�HO�
GHEHU�GH�WXWHODU�GH�IRUPD�HIHFWLYD�ORV�GHUHFKRV�VRODPHQWH�
SRUTXH�HO�OHJLVODGRU�GHMµ�GH�HVWDEOHFHU�XQD�QRUPD�SUR�
FHVDO�P£V�H[SO¯FLWD��&RPR�FRQVHFXHQFLD�GH�HOOR��KD\�TXH�
HQWHQGHU�TXH�HO�FLXGDGDQR�QR�WLHQH�XQ�VLPSOH�GHUHFKR�D�
OD�W«FQLFD�SURFHVDO�HYLGHQFLDGD�HQ�OD�OH\��VLQR�XQ�GHUHFKR�
D�XQ�GHWHUPLQDGR�FRPSRUWDPLHQWR�MXGLFLDO�TXH�VHD�FDSD]�
GH�FRQIRUPDU�XQD�UHJOD�SURFHVDO�DFRUGH�FRQ�ODV�QHFHVLGDGHV�
GHO�GHUHFKR�PDWHULDO�\�FRQ�ORV�FDVRV�FRQFUHWRV����

(Q�HO�HMHUFLFLR�GH�VX�GHEHU�GH�SURWHJHU�HO�GHUHFKR�IXQGDPHQWDO�D�OD�
WXWHOD� MXGLFLDO�HIHFWLYD�\�GLIHUHQFLDGD��HO� MXH]��\�HQ�HVSHFLDO�HO�7ULEXQDO�
&RQVWLWXFLRQDO�� GHEH� LQWHUSUHWDU� HO� RUGHQDPLHQWR� SURFHVDO� FRQIRUPH� D�
ORV�YDORUHV��SULQFLSLRV�\�GHUHFKRV�FRQVDJUDGRV�HQ�OD�&RQVWLWXFLµQ��(VWD�
LQWHUSUHWDFLµQ�FRQIRUPH�D�OD�&RQVWLWXFLµQ�REOLJD�DO�MXH]�D�DGRSWDU�HQWUH�
GRV�LQWHUSUHWDFLRQHV�UD]RQDEOHV�GH�OD�UHJOD�SURFHVDO�DTXHOOD�TXH�JDUDQWLFH�
OD�P£[LPD�HIHFWLYLGDG�GHO�GHUHFKR�D�OD�WXWHOD�MXGLFLDO�HIHFWLYD��(Q�HVD�ODERU�

�ܐ� $OGR�=HOD�9LOOHJDV��/D�WXWHOD�SUHYHQWLYD�GH�ORV�GHUHFKRV��/LPD��3DOHVWUDܗ������SS���ܙ�\�
�ܑ� 67&���������
�ܒ� 0DULQRQL��'HUHFKR�IXQGDPHQWDO��S������
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KHUPHQ«XWLFD��HO�MXH]�GHEHU£�FRQIRUPDU�HO�SURFHGLPLHQWR�DO�FDVR�FRQFUHWR�
HQ�ORV�FDVRV�HQ�TXH�OD�OHJLVODFLµQ�SURFHVDO�QR�IXHUD�FDSD]�GH�DWHQGHU�DO�GH�
UHFKR�PDWHULDO�\�D�OD�UHDOLGDG�VRFLDO��SULYLOHJLDQGR�ODV�VROXFLRQHV�GHULYDGDV�
GHO�GHUHFKR�PDWHULDO��OD�UHDOLGDG�VRFLDO�\�ODV�QRUPDV�FRQVWLWXFLRQDOHV��(Q�
HVWH�VHQWLGR��WRGR�HO�RUGHQDPLHQWR�SURFHVDO�GHEH�VHU�LQWHUSUHWDGR�VLVWH�
P£WLFDPHQWH�FRQIRUPH�D�OD�&RQVWLWXFLµQ�\�DOO¯�GRQGH�QR�VHD�SRVLEOH�XQD�
LQWHUSUHWDFLµQ�FRQIRUPH�GHEHU£�LQDSOLFDU�OD�QRUPD�SURFHVDO�LQFRQVWLWXFLRQDO�
H�LQGLFDU�OD�LQWHUSUHWDFLµQ�TXH�UHJLU£�HO�MX]JDPLHQWR��(Q�DTXHOORV�FDVRV�
HQ�TXH�OD�RPLVLµQ�R�OD�DPELJ¾HGDG�GHO�OHJLVODGRU�LPSLGHQ�OD�SUHVWDFLµQ�
MXULVGLFFLRQDO�HQ�IRUPD�HIHFWLYD�\�GLIHUHQFLDGD��HO�MXH]�GHEH�DSOLFDU�OD�W«F�
QLFD�SURFHVDO�P£V�FRQVWLWXFLRQDOPHQWH�DGHFXDGD�\�DSWD�SDUD�OD�WXWHOD�GHO�
GHUHFKR�PDWHULDO�HQ�MXHJR��SXGLHQGR�DSOLFDU�GLUHFWDPHQWH�OD�QRUPD�TXH�
LQVWLWX\H�HO�GHUHFKR�IXQGDPHQWDO�D�OD�WXWHOD�MXGLFLDO�HIHFWLYD��WRPDGR�HQ�
FXHQWD�ORV�SULQFLSLRV�TXH�SXHGDQ�FROLVLRQDU�HQ�HO�FDVR�FRQFUHWR��

(O�7ULEXQDO�&RQVWLWXFLRQDO�KD�HVWDGR�P£V�TXH�FODUR�UHVSHFWR�D�OD�LP�
SRUWDQFLD�GH�OD�HIHFWLYLGDG�FRPR�SULQFLSLR�UHFWRU�GH�OD�MXVWLFLD�FRQVWLWXFLR�
QDO��$V¯��KD�DERUGDGR�OD�FXHVWLµQ�GH�OD�HIHFWLYLGDG�DO�GLFWDU�XQD�VHQWHQFLD��
OD�7&������������TXH�YLHQH�D�DFODUDU�XQ�SXQWR�TXH�HVWDED�FDXVDQGR�XQD�
JUDQ�GHVSURWHFFLµQ�GH�ODV�SHUVRQDV�TXH�DFXG¯DQ�D�ORV�MXHFHV�EXVFDQGR�WXWHOD�
GH�VXV�GHUHFKRV�IXQGDPHQWDOHV�SRU�OD�Y¯D�GHO�DPSDUR��'DGR�TXH�HO�DUW¯FXOR�
�����GH�OD�/H\�2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�ORV�3URFHGLPLHQWRV�
&RQVWLWXFLRQDOHV�GLVSRQH�TXH�HO�DPSDUR�HV�LQDGPLVLEOHف�FXDQGR�H[LVWDQ�
RWUDV�Y¯DV�MXGLFLDOHV�TXH�SHUPLWDQ�GH�PDQHUD�HIHFWLYD�REWHQHU�OD�SURWHF�
FLµQ�GHO�GHUHFKR�IXQGDPHQWDO�LQYRFDGRق��PXFKRV�MXHFHV��SDUD�HVFXUULU�HO�
EXOWR�\�HYLWDU�WHQHU�TXH�HQHQWDU�HO�SRGHU�S¼EOLFR�\�SULYDGR�DWURSHOODGRU�
GH�ORV�GHUHFKRV�GHO�DPSDULVWD��VH�GHVSDFKDEDQ�FRQ�VHQWHQFLDV�HQ�GRQGH�
VH�GHFODUDED�LQDGPLVLEOH�HO�DPSDUR�EDMR�HO�SHUHJULQR�DUJXPHQWR�GH�TXH�
H[LVW¯DQ�RWUDV�Y¯DV�MXGLFLDOHV�HIHFWLYDV��VLQ�VH³DODU�FX£OHV�HUDQ�HVWDV�Y¯DV�\�
VLQ�DQDOL]DU�VL�UHDOPHQWH�HVWDV�HUDQ�HIHFWLYDV�

(O�7ULEXQDO�&RQVWLWXFLRQDO�UHDFFLRQD�FRQWUD�HVWD�UHDOLGDG�\�VH³DOD�HQ�
OD�UHIHULGD�VHQWHQFLD�TXH

�ً��HO�HMHUFLFLR�GH�OD�PHQFLRQDGD�IDFXOWDG�GH�LQDGPLVLµQ�
VH� HQFXHQWUD� FRQGLFLRQDGD� D� OD� LGHQWLFDFLµQ� GH� OD� Y¯D�
MXGLFLDO� TXH� HO�7ULEXQDO� FRQVLGHUH� LGµQHD�� DV¯� FRPR�GH�
ODV�UD]RQHV�SRU�ODV�FXDOHV�OD�PLVPD�UH¼QH�ORV�HOHPHQWRV�
GH�HFDFLD�UHTXHULGRV�SRU�HO�OHJLVODGRU��(Q�HO�FDVR�GH�OD�
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HVSHFLH��HO�MXH]�GH�DPSDUR�QR�LQGLFµ�FX£O�HUD�OD�Y¯D�P£V�
HIHFWLYD�SUHYLVWD��SRU�OR�TXH�OD�VHQWHQFLD�UHFXUULGD�DGROHFH�
GH�PRWLYDFLµQ�HQ�HO�DVSHFWR�H[DPLQDGR�

&RPR�VH�SXHGH�REVHUYDU��DTX¯�HO�7ULEXQDO�&RQVWLWXFLRQDO�HVWDEOHFH�
YDULRV�SULQFLSLRV�SURFHVDOHV�IXQGDPHQWDOHV��(Q�SULPHU�OXJDU��SDUD�TXH�XQ�
MXH]�GH�DPSDUR�SXHGD�GHFODUDU�LQDGPLVLEOH�XQ�DPSDUR�QR�EDVWD�FRQ�TXH�
H[LVWD�XQD�Y¯D�MXGLFLDO�DOWHUQD�R�SDUDOHOD��GLFKD�Y¯D��DGHP£V��GHEH�VHU�LGµQHD��
HV�GHFLU��HIHFWLYD��(Q�VHJXQGR�OXJDU��OD�HIHFWLYLGDG�GH�OD�Y¯D�MXGLFLDO�VH�FRQ�
FUHWD�DOO¯�GRQGH�HQFRQWUDPRV�XQD�Y¯D�WDQ�R�P£V�HIHFWLYD�TXH�HO�DPSDUR��GH�
PDQHUD�TXH�HO�DPSDULVWD�VLHPSUH�SXHGH�DFFLRQDU�HQ�DPSDUR�DOO¯�GRQGH�QR�
KD\�XQ�UHFXUVR�R�DFFLµQ�MXGLFLDO�TXH�OH�EULQGH�OD�PLVPD�R�P£V�HIHFWLYLGDG�
TXH�HO�DPSDUR��(Q�WHUFHU�OXJDU��ORV�MXHFHV�GH�DPSDUR�QR�SXHGHQ�GHFODUDU�
LQDGPLVLEOHV�ORV�DPSDURV�TXH�VH�OH�VRPHWHQ�D�VX�MXULVGLFFLµQ�FRQ�OD�IDPRVD�
DVH�JHQ«ULFD�GH�TXH�HO�DPSDUR�HV�LQDGPLVLEOH�SRUTXH�H[LVWHQ�Y¯DV�MXGL�
FLDOHV�HIHFWLYDV��VLQR�TXH�WLHQHQ�TXH�LQGLFDU�FX£OHV�VRQ�ODV�Y¯DV�MXGLFLDOHV�
HIHFWLYDV��GH�PDQHUD�TXH�HO�DPSDULVWD�VHSD�TX«�UXWD�SURFHVDO�WRPDU�SDUD�
ORJUDU� OD�SURWHFFLµQ�GH�VX�GHUHFKR�IXQGDPHQWDO��<��HQ�FXDUWR�OXJDU��HO�
7ULEXQDO�&RQVWLWXFLRQDO�HVWDEOHFH�TXH�QR�EDVWD�FRQ�LQGLFDU�FX£OHV�VRQ�ODV�
Y¯DV�MXGLFLDOHV�HIHFWLYDV�GLVSRQLEOHV�SDUD�HO�DPSDULVWD��VLQR�TXH�WLHQH�TXH�
HYDOXDU�OD�HIHFWLYLGDG�GH�GLFKDV�Y¯DV��HV�GHFLU��GDU�ODV�UD]RQHV�GH�SRUTX«�
FRQVLGHUD�TXH�GLFKDV�Y¯DV�VRQ�HIHFWLYDV��SXHV��GH�OR�FRQWUDULR��OD�VHQWHQFLD�
GH�LQDGPLVLELOLGDG�DGROHFHU¯D�GH�IDOWD�GH�PRWLYDFLµQ�

�&µPR�PHGLU�HVWD�HIHFWLYLGDG"�(O�7ULEXQDO�&RQVWLWXFLRQDO�QR�OR�KD�
GLFKR�WRGDY¯D�SHUR��PLHQWUDV� WDQWR�� OD� MXULVSUXGHQFLD�GH� OD�&RUWH�,QWH�
UDPHULFDQD�GH�'HUHFKRV�+XPDQRV�SXHGH�VHUYLU�GH�JX¯D�D�ORV�MXHFHV�GH�
DPSDUR��6HJ¼Q�OD�&RUWHف��QR�EDVWD�TXH�ORV�UHFXUVRV�H[LVWDQ�IRUPDOPHQWH��
VLQR�TXH�ORV�PLVPRV�GHEHQ�GDU�UHVXOWDGRV�R�UHVSXHVWDV�D�ODV�YLRODFLRQHV�GH�
GHUHFKRV�KXPDQRV��SDUD�TXH�«VWRV�SXHGDQ�VHU�FRQVLGHUDGRV�HIHFWLYRVق�����
3DUD�OD�&RUWHف��ORV�UHFXUVRV�GHEHQ�VHU�LGµQHRV�SDUD�SURWHJHU�OD�VLWXDFLµQ�
MXU¯GLFD�LQLQJLGD�\�FDSDFHV�GH�SURGXFLU�HO�UHVXOWDGR�SDUD�HO�TXH�IXHURQ�
FRQFHELGRV����5قHFXUVRV�LQHIHFWLYRV�VRQ�DTXHOORVف�TXH��HQ�OD�SU£FWLFD��QR�
SXHGHQ�DOFDQ]DU�VX�REMHWR��3قRU�HVR��

�ܓ� &DVR�GH�ODف�&RPXQLGDG�0D\DJQD��6XPR��$ZDV�7LQJQLق��VHQWHQFLD�GH����GH�DJRVWR�GH�
ܐ���

�ܔ� &DVR9ف�HO£VTXH]�5RGU¯JXH]ق��VHQWHQFLD�GH����GH�MXOLR�GH���ܗ�
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�ً��QR�SXHGHQ�FRQVLGHUDUVH�HIHFWLYRV�DTXHOORV� UHFXUVRV�
TXH��SRU�ODV�FRQGLFLRQHV�JHQHUDOHV�GHO�SD¯V�R�LQFOXVR�SRU�
ODV�FLUFXQVWDQFLDV�SDUWLFXODUHV�GH�XQ�FDVR�GDGR��UHVXOWHQ�
LOXVRULRV��(OOR�SXHGH�RFXUULU��SRU�HMHPSOR��FXDQGR�VX�LQ�
XWLOLGDG�KD\D�TXHGDGR�GHPRVWUDGD�SRU�OD�SU£FWLFD��SRUTXH�
HO�3RGHU� -XGLFLDO� FDUH]FD� GH� OD� LQGHSHQGHQFLD� QHFHVDULD�
SDUD�GHFLGLU�FRQ�LPSDUFLDOLGDG�R�SRUTXH�IDOWHQ�ORV�PHGLRV�
SDUD�HMHFXWDU�VXV�GHFLVLRQHV��SRU�FXDOTXLHU�RWUD�VLWXDFLµQ�
TXH�FRQJXUH�XQ�FXDGUR�GH�GHQHJDFLµQ�GH�MXVWLFLD��FRPR�
VXFHGH�FXDQGR�VH� LQFXUUH�HQ�UHWDUGR� LƎXVWLFDGR�HQ� OD�
GHFLVLµQ��R��SRU�FXDOTXLHU�FDXVD��QR�VH�SHUPLWD�DO�SUHVXQWR�
OHVLRQDGR�HO�DFFHVR�DO�UHFXUVR�MXGLFLDO�

VII.  El reto de las políticas públicas del Estado social 
  y democrático de derecho

A. La Constitución de 2010 como Constitución social y el Tri-
bunal Constitucional como defensor de los derechos sociales

8QD� GH� ODV� FDUDFWHU¯VWLFDV� GH� OD�&RQVWLWXFLµQ� GH� ������ HQ� FXDQWR�
WH[WR�TXH�SDUWH�GH�XQD�SHUVSHFWLYD�QHRFRQVWLWXFLRQDOLVWD��HV�TXH�HV�XQD�
&RQVWLWXFLµQ�FDUJDGD�GH�SURJUDPDV�GH�WUDQVIRUPDFLµQ�VRFLDO�TXH�LPSOL�
FDQ�OD�DGRSFLµQ�GH�SRO¯WLFDV�S¼EOLFDV�WHQGHQWHV�D�ORJUDU�OD�LJXDOGDG�UHDO�\�
HIHFWLYD�HQWUH�ODV�SHUVRQDV��DUW¯FXORܘ�����\�HO�GLVXWH�UHDO�\�HIHFWLYR�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�SRU�HOOD�FRQVDJUDGRV��LQFOX\HQGR�ORV�GHUHFKRV�
VRFLDOHV��&RPR�VH�VDEH��GXUDQWH�PXFKR�WLHPSR��XQD�GRFWULQD�FRQVHUYDGRUD�
KD�FRQVLGHUDGR�TXH�ORV�GHUHFKRV�VRFLDOHV�QR�VRQ�YHUGDGHURV�GHUHFKRV��/D�
EDVH�GH�HVWD�DVHYHUDFLµQ�HVWULED�HQ�FRQVLGHUDU�¼QLFDPHQWH�FRPR�GHUHFKRV�D�
ODV�OLEHUWDGHV�QHJDWLYDV�GHO�FRQVWLWXFLRQDOLVPR�OLEHUDO�\�DUPDU�TXH��FRPR�
ORV�GHUHFKRV�VRFLDOHV�LPSOLFDQ�SUHVWDFLRQHV�SRVLWLYDV�D�FDUJR�GHO�(VWDGR��
QR�VRQ�HQ�UHDOLGDG�GHUHFKRV�SRUTXH�VX�HIHFWLYLGDG�GHSHQGH�GH�ORV�UHFXU�
VRV�PDWHULDOHV�GHO�(VWDGR��/RV�GHUHFKRV�VRFLDOHV�YHQGU¯DQ�D�VHU�VLPSOHV�
QRUPDV�SURJUDP£WLFDV��SULQFLSLRV�UHFWRUHV�TXH�UHTXHULU¯DQ�OD�LQWHUYHQFLµQ�
GHO�OHJLVODGRU�\�GHO�HMHFXWLYR�SDUD�KDFHUORV�UHDOLGDG�

3HUR�RFXUUH�TXH�OD�&RQVWLWXFLµQ�GRPLQLFDQD�QR�GLVWLQJXH�HQWUH�GHUH�
FKRV�LQGLYLGXDOHV�\�GHUHFKRV�VRFLDOHV��7RGRV�HVW£Q�FRQVDJUDGRV�HQ�HO�W¯WXOR�
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,,�\�QDGD�KDFH�SUHVXSRQHU�TXH�VH�TXLHUD�HVWDEOHFHU�XQ�U«JLPHQ�FRQVWL�
WXFLRQDO�GLVWLQWR�SDUD�ORV�GHUHFKRV�VRFLDOHV��FRPR�RFXUUH��SRU�HMHPSOR��
HQ�OD�&RQVWLWXFLµQ�HVSD³ROD��'H�PRGR�TXH�OD�QR�GLIHUHQFLDFLµQ�HQWUH�HO�
U«JLPHQ�GH�ORV�GHUHFKRV�LQGLYLGXDOHV�\�HO�U«JLPHQ�GH�ORV�GHUHFKRV�VRFLDOHV�
VH�GHEH�IXQGDPHQWDOPHQWH�DO�KHFKR�GH�TXH��GHVGH�OD�µSWLFD�FRQVWLWXFLRQDO��
HO�(VWDGR�GRPLQLFDQR�QR�VROR�HV�(VWDGR�GH�GHUHFKR�VLQR��DGHP£V��(VWDGR�
VRFLDO��WDO�FRPR�FRQVDJUD�HO�DUW¯FXOR���GH�OD�&RQVWLWXFLµQ��

3DUD�OD�&RQVWLWXFLµQ�GRPLQLFDQD�HV�REYLR�TXH�ORV�GHUHFKRV�VRFLDOHV�
VRQ�WDPEL«Q�GHUHFKRV��'H�DK¯�TXH�KD\D�TXH�DEDQGRQDU�HVWD�FRQFHSFLµQ�
GH�TXH� ORV�GHUHFKRV�VRFLDOHV�QR�VRQ�GHUHFKRV�SRUTXH� LPSOLFDQ�REOLJD�
FLRQHV�SRVLWLYDV�D�FDUJR�GHO�(VWDGR�TXH�VROR�SXHGHQ�VHU�FXPSOLGDV�VL�HO�
(VWDGR�FXHQWD�FRQ�ORV�UHFXUVRV�HFRQµPLFRV�SDUD�HOOR��1R�VH�WUDWD�GH�TXH�
HO�(VWDGR�GRPLQLFDQR�VHD�SREUH�\�QR�SXHGD�FXPSOLU�FRQ�OD�VDWLVIDFFLµQ�GH�
ORV�GHUHFKRV�VRFLDOHV��'H�OR�TXH�VH�WUDWD�HV�GH�OD�DVLJQDFLµQ�GH�UHFXUVRV�
FRQIRUPH�D�ODV�SULRULGDGHV�GH�OD�LQYHUVLµQ�VRFLDOف��+DVWD�HO�P£[LPR�GH�
ORV�UHFXUVRV�GLVSRQLEOHVق�VH³DOD�HO�3DFWR�GH�ORV�'HUHFKRV�(FRQµPLFRV��
6RFLDOHV�\�&XOWXUDOHV�

(O�(VWDGR�GRPLQLFDQR�HV�SRU�GHQLFLµQ�FRQVWLWXFLRQDO�XQ�(VWDGR�VRFLDO�
SRUTXH�SDUWH�GH�OD�SHUVRQD�QR�LQ�DEVWUDFWR�VLQR�GH�OD�SHUVRQD�VRFLDOPHQWH�
VLWXDGD��'H�DK¯�TXH�D�OD�&RQVWLWXFLµQ�OH�SUHRFXSH�HO�GHVDPSDUR�GH�OD�PD�
GUH��GH�ORV�QL³RV�\�GH�ORV�DQFLDQRV��'H�DK¯�OD�SUHRFXSDFLµQ�FRQVWLWXFLRQDO�
SRUTXH�FDGD�IDPLOLD�FXHQWH�FRQ�YLYLHQGD�SURSLD�\�YHVWLPHQWD�DGHFXDGD��
/RV�GHUHFKRV�SDUD�OD�&RQVWLWXFLµQ�QR�VRQ�HO�GHUHFKR�D�PRULUVH�OLEUHPHQWH�
GH�KDPEUH��/D�&RQVWLWXFLµQ�GRPLQLFDQD�HV�XQD�&RQVWLWXFLµQ�GLULJHQWH��
XQD�&RQVWLWXFLµQ�SUH³DGD�GH�GLUHFWULFHV�VRFLDOHV�\�HFRQµPLFDV�TXH�GHEHQ�
VHU�FXPSOLGDV�SRU�HO�OHJLVODGRU�\�ORV�GHP£V�SRGHUHV�S¼EOLFRV��LQFOX\HQGR�
HO�7ULEXQDO�&RQVWLWXFLRQDO�

<�DTX¯�VRQ�LPSRUWDQWHV�ORV�SUHFHGHQWHV�GH�OD�&RUWH�,QWHUDPHULFDQD�GH�
'HUHFKRV�+XPDQRV�\�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�GH�QDFLRQHV�ODWL�
QRDPHULFDQDV�KHUPDQDV��'H�HVWD�LQPHQVD�\�ULFD�MXULVSUXGHQFLDظ�YLQFXODQWH�
SDUD�ORV�GRPLQLFDQRV�HQ�HO�FDVR�GH�OD�&RUWH�,QWHUDPHULFDQDط�TXHGDQ�FODUDV�
XQD�VHULH�GH�FRVDV��1R�EDVWD�FRQ�OD�FRQVDJUDFLµQ�GH�ORV�GHUHFKRV�VLQR�TXH�VH�
UHTXLHUH�WDPEL«Q�TXH�ORV�GHUHFKRV�VHDQ�HIHFWLYDPHQWH�SURWHJLGRV�\�GLVX�
WDGRV��1R�VRQ�ORV�GHUHFKRV�VRFLDOHV�PHUDV�QRUPDV�SURJUDP£WLFDV�SRUTXH�OD�
RPLVLµQ�GH�ORV�SRGHUHV�S¼EOLFRV�HQ�KDFHU�UHDOLGDG�\�HIHFWLYRV�ORV�GHUHFKRV��
VHDQ�LQGLYLGXDOHV�R�VRFLDOHV��HV�FRQVWLWXFLRQDOPHQWH�LQDGPLVLEOH�\�VXVFHS�
WLEOH�GH�VHU�FRQWURODGD�D�WUDY«V�GHO�LQVWLWXWR�GH�OD�LQFRQVWLWXFLRQDOLGDG�SRU�
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RPLVLµQ�\�GHO�DPSDUR�FRPR�DFFLµQ�GLULJLGD�DO�FXPSOLPLHQWR�SRU�SDUWH�
GH� HVRV�SRGHUHV�GH� VXV�REOLJDFLRQHV�HQWH� D� ORV� WLWXODUHV�GH�GHUHFKRV��
,QFOXVR�ORV�GHUHFKRV�LQGLYLGXDOHV�GHEHQ�VHU�LQWHUSUHWDGRV�GHVGH�OD�µSWLFD�
GHO�(VWDGR�VRFLDO�FRPR�OR�UHYHODQ�ODV�GHFLVLRQHV�GH�OD�&RUWH�UHVSHFWR�DO�
GHUHFKR�D�OD�YLGD�\�DO�GHUHFKR�GH�GHIHQVD��(O�GHUHFKR�D�OD�YLGD�QR�VROR�HV�
HO�GHUHFKR�D�TXH�QR�WH�PDWHQ�DUELWUDULDPHQWH�VLQR�WDPEL«Q�HO�GHUHFKR�
D�QR�YLYLU�HQ�FRQGLFLRQHV�GH�SREUH]D�H[WUHPD��(O�GHUHFKR�GH�GHIHQVD�QR�
VROR�HV�HO�GHUHFKR�D�FRQWUDWDU�XQ�GHIHQVRU�R�DVXPLU�VX�SURSLD�GHIHQVD�VLQR�
WDPEL«Q�D�FRQWDU�FRQ�XQ�GHIHQVRU�W«FQLFR�VXPLQLVWUDGR�SRU�HO�(VWDGR��
(V�LQGXGDEOH�TXH�QR�VH�SXHGHQ�LJQRUDU�D� ORV�GHUHFKRV�VRFLDOHV�SRUTXH�
UHTXLHUDQ�DFFLRQHV�SRVLWLYDV�GHO�(VWDGR��<�TXHGD�FODUR��DGHP£V��TXH�QR�
VROR�ORV�GHUHFKRV�VRFLDOHV�FXHVWDQ�VLQR�WDPEL«Q�ORV�GHUHFKRV�LQGLYLGXDOHV�

(O�SUREOHPD�GHO�(VWDGR�VRFLDO�\�GH�OD�HIHFWLYLGDG�GH�ORV�GHUHFKRV�LQ�
GLYLGXDOHV�\�VRFLDOHV�QR�VH�UHVXHOYH�HQ�FRQVHFXHQFLD�FRQ�VLPSOHV�UHIRUPDV�
FRQVWLWXFLRQDOHV�\�QXHYRV�WH[WRV�OHJLVODWLYRV��6H�UHTXLHUH�SRQHU�OD�WHRU¯D�
HQ�OD�SU£FWLFD�\�KDFHU�UHDOPHQWH�YLYR�HO�GHUHFKR��6H�UHTXLHUH�XQ�GHUHFKR�
FRQVWLWXFLRQDO�GH�OD�SREUH]D��XQ�GHUHFKR�FRQVWLWXFLRQDO�GHO�(VWDGR�VRFLDO�\�
GH�ODV�QXHYDV�GHPDQGDV�VRFLDOHV��<�HV�HO�7ULEXQDO�&RQVWLWXFLRQDO�HO�JDUDQWH�
VXSUHPR�GH�HVH�QXHYR�GHUHFKR��GH�PRGR�TXH�OD�&RQVWLWXFLµQ�QR�PXHUD�
SRU�SHWULFDFLµQ��SRUTXH�QR�KD\�XQD�DFFLµQ� MXULVGLFFLRQDO� VRFLDOPHQWH�
RULHQWDGD�D�FHUUDU�OD�EUHFKD�HQWUH�UHDOLGDG�\�QRUPDWLYLGDG��$�HVR�HV�TXH�
QRV�UHIHULPRV�FXDQGR�KDEODPRV�GH�XQ�GHUHFKR�HQ�DFFLµQ�\�GH�XQ�GHUHFKR�
GH�OD�DFFLµQ��8Q�GHUHFKR�GH�OD�OXFKD�SRU�HO�GHUHFKR�

(O�GHUHFKR�FRQVWLWXFLRQDO�VH�QXWUH�GH�ODV�XWRS¯DV�SRUTXH�HO�VHU�KX�
PDQR�QHFHVLWD�ODV�XWRS¯DV�FRPR�HO�DLUH�TXH�UHVSLUD��&XDQGR�QRV�GRWDPRV�
GH�QXHVWUD�&RQVWLWXFLµQ�HQ�������ORV�GHUHFKRV�LQGLYLGXDOHV�HUDQ�VLPSOH�
XWRS¯D�HQ�XQ�SD¯V�GHVSREODGR��SREUH��DQDOIDEHWR�\�VLQ�LQVWLWXFLRQHV��+R\�
HVWRV�GHUHFKRV�IXQGDPHQWDOHV�VLJXHQ�VLHQGR�XQD�JUDQ�XWRS¯D�SRUTXH�D�ORV�
ULFRV�VH�OHV�JROSHD�HQ�OR�TXH�P£V�GXHOH�TXH�HV�HO�EROVLOOR�\�D�ORV�SREUHV�
SRUTXH�VH�OH�SULYD�GH�OR�P£V�YDOLRVR�TXH�HV�HO�GHUHFKR�D�XQD�YLGD�GLJQD��
7RGRV��HQ�PD\RU�R�PHQRU�JUDGR��VRPRV�LJXDOHV�DQWH�HO�DWURSHOOR�SRUTXH�
HV� OD�¼QLFD�PDQHUD�HQ�TXH�HO�FRQVHUYDGXULVPR��GH�PDQHUD�SHUYHUVD��HV�
FDSD]�GH�ORJUDU�HO�LGHDO�GH�OD�LJXDOGDG�DQWH�OD�OH\��3HUR�OD�LJXDOGDG�IRUPDO�
QR�SXHGH�ORJUDUVH�VLQ�LJXDOGDG�VRFLDO�\�UHDO�QL�YLFHYHUVD�SRUTXH�VRQ�FDUDV�
GH�XQD�PLVPD�PRQHGD��'H�DK¯�OD�LPSRUWDQFLD�GH�ORV�GHUHFKRV�VRFLDOHV�\�
GH�XQD�YLVLµQ�VRFLDO�GH�WRGRV�ORV�GHUHFKRV��LQFOX\HQGR�D�ORV�LQGLYLGXDOHV��
+R\�WRGRV�QHFHVLWDPRV�HO�(VWDGR�VRFLDO�SRUTXH�WRGRV�VRPRV�PHQHVWHURVRV�
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VRFLDOHV�HQ�XQ�PXQGR�HQ�GRQGH�TXHGD�HOLPLQDGD�FDGD�G¯D�P£V�OD�VXEVLV�
WHQFLD�LQGLYLGXDO�VLQ�DSR\R�HVWDWDO�

$QWH�HO�VXSXHVWR�Q�GH�ODV�LGHRORJ¯DV�\�DQWH�HO�IHQµPHQR�GH�OD�JOR�
EDOL]DFLµQ�� HO� LGHDO� GHPRFU£WLFR� VROR� SXHGH� ORJUDUVH� HQ� XQ� VLVWHPD� GH�
LJXDOGDG�VRFLDO�\�HVWD�LJXDOGDG�VROR�SXHGH�ORJUDUVH�HQ�(VWDGR�GH�GHUHFKR�
\�HQ�(VWDGR�DELHUWR�DO�PXQGR�\�D�OD�LQWHJUDFLµQ��'HEHPRV�ORJUDU�QR�VROR�
XQ�(VWDGR�GH�GHUHFKR��VLQR�WDPEL«Q�XQ�(VWDGR�VRFLDO��1R�HV�MXVWR�VHU�
FRPSHWLWLYRV�FRPR�SD¯V�HQ�ORV�PHUFDGRV�JOREDOHV�HQ�EDVH�D�VDODULRV�EDMRV�\�
QHJDFLµQ�GH�ODV�OLEHUWDGHV�E£VLFDV�D�ORV�LQGLYLGXRV��1R�SRGUHPRV�FRPSHWLU�
WDPSRFR�FRQ�LQVWLWXFLRQHV�G«ELOHV�\�FRQ�XQD�MXVWLFLD�LQFDSD]�GH�WXWHODU�ORV�
GHUHFKRV�IXQGDPHQWDOHV�GH�WRGRV�SRUTXH�ORV�LQYHUVLRQLVWDV�KX\HQ�DQWH�OD�
LQVHJXULGDG�MXU¯GLFD�FRPR�HO�GLDEOR�DQWH�OD�FUX]��1L�OD�SURYLGHQFLD�QL�HO�
HIHFWR�P£JLFR�GH�OD�WUDQVPXWDFLµQ�OHJLVODWLYD�SRGU£Q�KDFHU�UHDOLGDG�HVWRV�
LGHDOHV��+D\�TXH�KDFHU�FDPLQR�DO�DQGDU�\�HO�¼QLFR�PRGR�GH�FDPLQDU�QR�
HV�D�WUDY«V�GH�GHUHFKRV�TXH�QRV�RWRUJXH�'LRV�R�HO�(VWDGR�VLQR�PHGLDQWH�
FRQTXLVWDV� DUUDQFDGDV� D� ORV� SRGHUHV� S¼EOLFRV� FRQ� HVIXHU]RV� TXH� HQ� VX�
SURSLR�GHVDUUROOR�WUD]DQ�HO�FDPLQR�KDFLD�OD�FRQVROLGDFLµQ�GH�XQ�(VWDGR�
VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��(VWD��HQ�JUDQ�PHGLGD��KD�VLGR�OD�XWRS¯D�
GH�QXHVWURV�SDGUHV�GH�OD�3DWULD��GH�'XDUWH��6£QFKH]�\�0HOOD��GH�+RVWRV��
/XSHUµQ��5RMDV�\�(VSDLOODW��\�VLJXH�VLHQGR�OD�XWRS¯D�GHPRFU£WLFD�\�UH�
SXEOLFDQD�GH�QXHVWUR�WLHPSR��'H�HVR�HV�TXH�WUDWD�DVXPLU�OD�OXFKD�SRU�HO�
GHUHFKR��HO�GHUHFKR�GH�OD�OXFKD�\�HO�GHUHFKR�FRPR�OXFKD�

3DUD�GDUOH�FDUQH�D�HVWH�SURFHVR��SDUD�SDVDU�GH� OD�DFDGHPLD�\�GH� ORV�
VHPLQDULRV�D�OD�DFFLµQ��KD\�TXH�DEDQGRQDU�HVD�FRQFHSFLµQ�FRQVHUYDGRUD�
TXH�DVXPH�FRPR�GHUHFKRV�¼QLFDPHQWH�D�ORV�GHUHFKRV�LQGLYLGXDOHV��/RV�
GHUHFKRV�VRFLDOHV�VRQ�WDPEL«Q�GHUHFKRV��\�QR�PHUDV�DVSLUDFLRQHV�R�GH�
FODUDFLRQHV�GH�LQWHQFLRQHV��6ROR�WRPDQGR�HQ�VHULR�D�ORV�GHUHFKRV�VRFLDOHV�
VH�SRGU£�FRQHFWDU�D�ODV�GHPDQGDV�VRFLDOHV�FRQ�OD�MXVWLFLD�\�HO�(VWDGR�GH�
GHUHFKR��(OOR�QR�VROR�OH�GDU£�XQ�QXHYR�LPSXOVR�D�OD�UHIRUPD�MXGLFLDO�\�D�
OD�FRQVROLGDFLµQ�GHO�(VWDGR�GH�GHUHFKR�VLQR�TXH�VREUH�WRGR�OH�GDU£�XQD�
QXHYD�OHJLWLPLGDG�GHPRFU£WLFD�D�ORV�MXHFHV��PXFKRV�GH�HOORV�DMHQRV�D�OD�
UHDOLGDG�TXH�SDGHFH�OD�LQPHQVD�PD\RU¯D�GH�ORV�GRPLQLFDQRV�

&XDQGR�HO�FRQVWLWX\HQWH�GH������FRQVDJUµ�DO�7ULEXQDO�&RQVWLWXFLRQDO�
FRPR�HO�GHIHQVRU�VXSUHPR�GH�OD�&RQVWLWXFLµQ�\�GH�ORV�GHUHFKRV�IXQGD�
PHQWDOHV��PXFKRV�SDVDURQ�SRU�DOWR�ORV�EHQHFLRV�TXH�VH�GHULYDEDQ�GH�VX�
H[LVWHQFLD�SDUD�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�ORV�SREUHV��
TXH�FRQVWLWX\HQ�OD�JUDQ�PD\RU¯D�GH�OD�SREODFLµQ�GRPLQLFDQD��<�HOOR�QR�HV�
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FDVXDO��HV�TXH�HO�GHUHFKR�GRPLQLFDQR��\�HQ�HVSHF¯FR��HO�GHUHFKR�FRQVWLWX�
FLRQDO��VLHPSUH�KD�VLGR�SHQVDGR�D�SDUWLU�GH�ORV�LQWHUHVHV�\�ODV�QHFHVLGDGHV�
GH�ORV�SULYLOHJLDGRV��GH�ORV�ULFRV��GH�ORV�SRGHURVRV��6L�VH�TXLHUH��OD�JUDQ�
SREUH]D�GH�QXHVWUR�GHUHFKR�FRQVWLWXFLRQDO�HV�TXH�QR�KD�VLGR�FRQJXUDGR�
FRPR�XQ�GHUHFKR�GH�OD�OXFKD�FRQWUD�OD�SREUH]D�

(O�FDVR�GH�&RORPELD��SD¯V�FX\D�FRUWH�FRQVWLWXFLRQDO�KD�VLGR�DFWLYD�HQ�
OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�GH�ORV�GHVSRVH¯GRV�\�FX\R�SUHVLGHQWH�UHFLHQ�
WHPHQWH�QRV�YLVLWµ�SRU�LQLFLDWLYD�GH�QXHVWUR�3RGHU�(MHFXWLYR��LOXVWUD�ORV�
HIHFWRV�SRVLWLYRV�GH�OD�H[LVWHQFLD�GH�XQD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�VHSDUDGD�
GHO�WULEXQDO�VXSUHPR�GH�MXVWLFLD��6ROR�KD\�TXH�REVHUYDU�FRPR�HO�WULEXQDO�
FRORPELDQR��GHVGH�VX�IXQGDFLµQ�HQ�������KD�JDUDQWL]DGR�HO�GHUHFKR�IXQ�
GDPHQWDO�DO�P¯QLPR�YLWDO�FRQ�UHODFLµQ�DO�SDJR�GH�ODV�SUHVWDFLRQHV�GH�OD�
VHJXULGDG�VRFLDO��D�OD�IDOWD�GH�SUHVWDFLµQ�GH�VHUYLFLRV�GH�VDOXG�DO�WUDEDMDGRU�
SRU�QHJOLJHQFLD�GH�VX�SDWURQR�DO�QR�SDJDU�VHJXUR��\�D�OD�H[FOXVLµQ�GH�PH�
GLFDPHQWRV�\�WUDWDPLHQWRV�GH�ORV�SODQHV�REOLJDWRULRV�GH�VDOXG��SDUD�GDUQRV�
FXHQWD�GH�TXH�HO�HVWDEOHFLPLHQWR�GHO�7ULEXQDO�&RQVWLWXFLRQDO�QR�HV�DOJR�
TXH�FRQFLHUQH�VROR�D�ORV�SRO¯WLFRV��D�ORV�MXHFHV�\�D�ORV�DERJDGRV��/D�&RUWH�
&RQVWLWXFLRQDO�FRORPELDQD�KD�HYLGHQFLDGR�TXH�HO�GHUHFKR�FRQVWLWXFLRQDO�
WLHQH�TXH�HVWDU�SUHRFXSDGR�SRU�OD�HIHFWLYLGDG�GH�ODV�QRUPDV��\�QR�VROR�
SRU�VX�YDOLGH]�IRUPDO��

(Q�XQ�SD¯V�GHOف�FXPSOR�\�PLHQWRق��GH�TXHف�OD�OH\�VH�DFDWD�SHUR�QR�VH�
FXPSOHق��FRPR�HV�HO�FDVR�GH�5HS¼EOLFD�'RPLQLFDQD��OD�H[LVWHQFLD�GH�XQD�
MXULVGLFFLµQ�FRQVWLWXFLRQDO�SOHQDPHQWH�DFFHVLEOH�D�WRGDV�ODV�SHUVRQDV��QR�
LPSRUWD�VX�VWDWXV�VRFLDO�R�HFRQµPLFR��HV�FODYH�SDUD�TXH�HO�PDQGDWR�FRQV�
WLWXFLRQDO�GH�TXH�OD�QDOLGDG�SULQFLSDO�GHO�(VWDGR�HV�OD�SURWHFFLµQ�HIHFWLYD�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VHD�UHDOLGDG�YLYLHQWH�HQ�QXHVWUD�SU£FWLFD�
SRO¯WLFR�LQVWLWXFLRQDO��8QD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD��SRU�
HO�SHVR�VLPEµOLFR�TXH�HOOD�UHSUHVHQWD�FRPR�WULEXQDO�QR�GHO�(VWDGR��VLQR�
GH�OD�VRFLHGDG��\�SRU�ODV�KHUUDPLHQWDV�MXU¯GLFR�SURFHVDOHV�TXH�HOOD�SRQH�D�
GLVSRVLFLµQ�GHO�FLXGDGDQR�GH�D�SLH��HV�FODYH�SDUD�SDOLDU�OD�VLWXDFLµQ�GH�XQRV�
WULEXQDOHV�RUGLQDULRV�LQDFFHVLEOHV�SRU�FDURV�\�IRUPDOLVWDV�\�GHO�WHPRU�GH�
ORV�SREUHV�D�XQD�SROLF¯D�YLROHQWD��D�XQD�$GPLQLVWUDFLµQ�TXH�QR�HVFXFKD�QL�
DWLHQGH�ORV�UHFODPRV�\�D�XQRV�MXHFHV�RUGLQDULRV�WRGR�HO�WLHPSR�SUHRFXSDGRV�
SRU�ORV�JUDQGHV�LQWHUHVHV�\�ORV�JUDQGHV�FDVRV��

/µJLFDPHQWH�� XQ� GHUHFKR� FRQVWLWXFLRQDO� SDUD� OD� OXFKD� FRQWUD� OD�
SREUH]D�QR�VH�FRQVWUX\H�VROR�D�SDUWLU�GH�OD�HUHFFLµQ�GH�XQD�MXULVGLFFLµQ�
FRQVWLWXFLRQDO�DXWµQRPD��6H�UHTXLHUH�XQ�GHIHQVRU�GHO�SXHEOR�TXH�OLWLJXH�
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HQ�ODV�JUDQGHV�DFFLRQHV�FROHFWLYDV�D�IDYRU�GH�ORV�SREUHV��XQRV�HVWXGLDQWHV�
GH�GHUHFKR�REOLJDGRV�SRU�OH\�D�SUHVWDU�VHUYLFLR�OHJDO�JUDWXLWR��XQD�GHIHQVD�
S¼EOLFD�RFXSDGD�QR�VROR�GH�OR�SHQDO��VLQR�WDPEL«Q�GH�ODV�SHTXH³DV�FDXVDV�
RUGLQDULDV�GH�ORV�P£V�SREUHV�\�H[FOXLGRV��XQDV�RUJDQL]DFLRQHV�FLXGDGDQDV�
TXH�OLWLJXHQ�D�IDYRU�GH�ORV�SREUHV�\�XQD�GRFWULQD�MXU¯GLFD�TXH�DVXPD�HO�
QXHYR� FRQVWLWXFLRQDOLVPR�\� VXV�SDUDGLJPDV�GH� OD� MXVWLFLDELOLGDG�GH� ORV�
GHUHFKRV�VRFLDOHV��OD�LQIRUPDOLGDG�GHO�SURFHVR�FRQVWLWXFLRQDO��OD�LQWHUSUH�
WDFLµQ�GH�ORV�GHUHFKRV�D�IDYRU�GH�ODV�SHUVRQDV�\�QR�GHO�(VWDGR�\�ORV�YDORUHV�
FRQVWLWXFLRQDOHV�GH�OD�GLJQLGDG�KXPDQD�\�OD�LJXDOGDG�IRUPDO�\�PDWHULDO�
GH�ODV�SHUVRQDV�

(O�FRQVWLWXFLRQDOLVPR�VRFLDO��WDO�FXDO�DSDUHFH�H[SUHVDGR�HQ�OD�&RQV�
WLWXFLµQ�GH�������DVXPH�OD�DOWHUQDWLYD�SURJUHVLVWD�GHO�H[SHULPHQWDOLVPR�
GHPRFU£WLFR�\�OD�FDSDFLGDG�GH�XQ�SXHEOR�GH�DGRSWDU�OD�SU£FWLFD�FRQVWL�
WXFLRQDO�TXH�KDJD�UHDOLGDG�ORV�LGHDOHV�GH�MXVWLFLD�H�LJXDOGDG�SDUD�WRGRV��
3RU� HVR�� HO�7ULEXQDO�&RQVWLWXFLRQDO� GHEH� VHU� YLVWR� FRPR� H[SUHVLµQ� GH�
XQD� H[SHULPHQWDFLµQ� LQVWLWXFLRQDO� GHVWLQDGD� D� FRQRQWDU� OD� LƎXVWLFLD�
GHO�VLVWHPD�GH�MXVWLFLD��HQ�HO�HQWHQGLGR�GH�TXH�QR�KD\�TXH�HVSHUDU�TXH�
HO�SD¯V�VH�GHVDUUROOH�SDUD�DWHQGHU�ORV�UHFODPRV�GH�ORV�SREUHV�PHGLDQWH�OD�
MXVWLFLDELOLGDG�GH�ORV�GHUHFKRV�VRFLDOHV�\�OD�GHPRFUDWL]DFLµQ�HIHFWLYD�GHO�
DFFHVR�D�OD�MXVWLFLD�

+DVWD�OD�IHFKD��HO�7ULEXQDO�&RQVWLWXFLRQDO�KD�GDGR�PXHVWUDV�GH�TXH�
FRPSUHQGH�HO�FDU£FWHU�VRFLDO�GH�OD�&RQVWLWXFLµQ�GH������\�VX�PLVLµQ�FRPR�
JDUDQWH�GH�ORV�GHUHFKRV�VRFLDOHV�TXH�HOOD�FRQVDJUD��3DUD�PXHVWUD��EDVWD�XQ�
ERWµQ��HQ�OD�6HQWHQFLD�7&����������HO�7ULEXQDO�&RQVWLWXFLRQDO�QR�VROR�
UHFRQRFLµ�XQ�GHUHFKR�VRFLDO�IXQGDPHQWDO�FRPR�HO�DFFHVR�D�OD�SURSLHGDG�
LQPRELOLDULD�VLQR�TXH��OR�TXH�HV�P£V�LPSRUWDQWHف��GHVFXEULµق�HVWH�GHUHFKR�
HQ�XQD�SRO¯WLFD�VRFLDO�H[SUHVDPHQWH�FRQVDJUDGD�SRU�OD�&RQVWLWXFLµQ�HQ�VX�
DUW¯FXORܑܐ���&RQ�HVD�GHFLVLµQ��HO�7ULEXQDO�&RQVWLWXFLRQDO��DSDUW£QGRVH�
GH�OD�WUDGLFLµQ�FRQVHUYDGRUD�GH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�DOHP£Q�\�
HVSD³RO��TXH�WLHQHQ�TXH�Y«UVHODV�FRQ�FRQVWLWXFLRQHV�HQ�GRQGH�ORV�GHUHFKRV�
VRFLDOHV�DSDUHFHQ�UHHMDGRV�HQظ�\�GHJUDGDGRV�Dط�PHURV�SULQFLSLRV�UHFWRUHV�
GHO�RUGHQ�VRFLDO�\�HFRQµPLFR��UHDOL]DEOHV�HQ�HO�PDUFR�GH�ODف�UHVHUYD�GH�OR�
SRVLEOHق��SDUHFH�FRPHQ]DU�D�WULOODU�HO�FDPLQR�KDFLD�OD�SOHQD�MXVWLFLDELOLGDG�
QR�VROR�GH�ORV�GHUHFKRV�VRFLDOHVظ�TXH�HV�PXFKR��YLVWD�OD�UHWLFHQFLD�\�SUH�
HPLQHQFLD�GH�OD�GRFWULQD�TXH�OH�QLHJD�MXVWLFLDELOLGDG�D�HVWRV�GHUHFKRVط��
VLQR�WDPEL«Q�GH�ODV�SRO¯WLFDV�S¼EOLFDV�FRQVWLWXFLRQDOL]DGDV�WHQGHQWHV�D�VX�
UHDOL]DFLµQ��
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�ܕ� -¾UJHQ�+DEHUPDV��)DFWLFLGDG�\�YDOLGH]��0DGULG��7URWWD�����ܗ
�ܖ� 5XGROI�,KHULQJ��/D�OXFKD�SRU�HO�GHUHFKR��%RJRW£��7HPLVܖ�����
�ܗ� +HUPDQ�+HOOHU��7HRU¯D�GHO�(VWDGR��0«[LFR��)RQGR�GH�&XOWXUD�(FRQµPLFD����ܖ�

B. El “derecho en acción” como condición sine qua non para 
la garantía de los derechos sociales

/D�SURWHFFLµQ�HIHFWLYD�GH� ORV�GHUHFKRV�VRFLDOHV�UHTXLHUH� OD�JDUDQW¯D�
MXULVGLFFLRQDO�SURYLVWD�SRU� OD� MXVWLFLD� FRQVWLWXFLRQDO��3HUR� HVWD�JDUDQW¯D�
MXULVGLFFLRQDO�VROR�RSHUD�HIHFWLYDPHQWH�DOO¯�GRQGH�VH�DFWLYD�XQ�GHUHFKR�HQ�
DFFLµQ���4X«�HV�HO�GHUHFKR�HQ�DFFLµQ"�9HDPRVً

1R�VRQ�SRFDV� ODV�RFDVLRQHV�TXH�PLV� DOXPQRV�PH�SUHJXQWDQ� ��SRUف
TX«� VH� LQVLVWH� HQ�PRGLFDU� OHJLVODFLRQHV� \� DSUREDU� QXHYDV� OH\HV� VL� ODV�
QRUPDV�TXH�WHQHPRV�QR�VH�FXPSOHQ�HQ�OD�SU£FWLFD"ق��(VWD�FXHVWLµQ�KD�
DWRUPHQWDGR�SRU�D³RV�D�ORV�MXULVWDV�\�HV�DKRUD�TXH�OD�WHRU¯D�GHO�GHUHFKR�
FRPLHQ]D�D�DWLVEDU�XQD�UHVSXHVWD��OD�EUHFKD�HQWUH��SDUD�XWLOL]DU�ORV�W«UPL�
QRV�GH�-¾UJHQ�+DEHUPDV����OD�QRUPDWLYLGDG��HO�GHEHU�VHU��\�OD�IDFWLFLGDG�
�HO�VHU��¼QLFDPHQWH�SXHGH�VHU�HVWUHFKDGD�DOO¯�HQ�GRQGH�OD�FRPXQLGDG�GH�
FLXGDGDQRV�\�SURIHVLRQDOHV�GHO�GHUHFKR�FRWLGLDQDPHQWHف�OXFKD�SRU�HO�GH�
UHFKRق����GH�PRGR�TXH�OD�QRUPDWLYLGDG�SDXODWLQDPHQWH�VH�WUDQVIRUPH�HQ�
QRUPDOLGDG����2�SDUD�GHFLUOR�HQ�ORV�W«UPLQRV�GH�OD�HVFXHOD�GHO�UHDOLVPR�
MXU¯GLFR�QRUWHDPHULFDQR��VROR�DOO¯�GRQGH�HO� ODZ�LQ�WKH�ERRNV��HO�GHUHFKR�
GH�ORV�OLEURV��VH�WUDQVIRUPD�HQ�ODZ�LQ�DFWLRQ��GHUHFKR�HQ�DFFLµQ��SXHGH�
KDEODUVH�GH�DSOLFDFLµQ�HIHFWLYD�GHO�GHUHFKR��

(VWH�GHUHFKR�HQ�DFFLµQ�QR�HV�DMHQR�D�QXHVWUD�WUDGLFLµQ�MXU¯GLFD��<D�KDFH�
P£V�GH�XQ�VLJOR�QXHVWUR�JUDQ�(XJHQLR�0DU¯D�GH�+RVWRV��DQWHV�GH�TXH�HQ�
(XURSD�VH�KDEODVH�GH�OD�WHRU¯D�LQVWLWXFLRQDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
VH³DODED�TXH�HVWRV�

�ً��VRQ�PHGLR�GH�SURJUHVLµQ�VRFLDO��SRUTXH�HO�GHVHQYRO�
YLPLHQWR�GH�OD�GLJQLGDG�TXH�SURPXHYHQ�HQ�HO�LQGLYLGXR��
WUDVFLHQGH�SRU�QHFHVLGDG�DO�WRGR�TXH�OD�VXPD�GH�LQGLYLGXRV�
FRQVWLWX\H��\�XQD�VRFLHGDG�FRPSXHVWD�GH�LQGLYLGXRV�TXH�
HMHUFLWDQ�FRQFLHQ]XGDPHQWH�VX�GHUHFKR�VH�HOHYDU£�SURJUH�
VLYDPHQWH�D�OD�P£V�DOWD�FRQFHSFLµQ�GH�VX�GHVWLQR�\�GLULJLU£�
WRGDV�VXV�IXHU]DV��PDWHULDOHV��PRUDOHV�H�LQWHOHFWXDOHV��D�OD�
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E¼VTXHGD�GH�PHGLRV�FDGD�YH]�P£V�UDFLRQDOHV�\�P£V�KX�
PDQRV�SDUD�DFHUFDUVH�DO�HOHYDGR�Q�TXH�KD�FRQFHELGR����

/R�TXH�+RVWRV�HQWHQG¯D�HUD�TXH�HV�HO�RSHUDU�GLIXVR�HQ�HO�PHGLR�VRFLDO�
OR�TXH�LQVWLWX\H�HO�FRƎXQWR�GH�GHUHFKRV�\�JDUDQW¯DV�IXQGDPHQWDOHV��GDQGR�
YLGD�DV¯�D�FRPSRUWDPLHQWRV�VRFLDOHV�VLPLODUHV�\�XQLIRUPHV��'H�DK¯�TXH�
HO�GHUHFKR�\�ORV�GHUHFKRV�UHFLEHQ�VX�LPSURQWD�VXEMHWLYD�D�FRQVHFXHQFLD�
GHO�REUDU�GH�XQD�SOXUDOLGDG�GH�VXMHWRV��R�VHD�SRU�HO�HMHUFLFLR�LQGLYLGXDO�\�
VRFLDO�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��(Q�FRQVHFXHQFLD��ORV�GHUHFKRV�\�ODV�
OH\HV�TXH�ORV�RUJDQL]DQ�VRQ�HIHFWLYRV��WLHQHQ�YLJHQFLD�VRFLDO��FXDQGR�QR�
VRQ�¼QLFDPHQWH�DOJR�GDGR��SUHH[LVWHQWH��RUJDQL]DGR�H�LQVWLWXFLRQDO��VLQR�
FXDQGR��XWR�GHO�REUDU�SHUVRQDO��GHYLHQHQ�HQ�UHDOLGDG�YLWDO�

&XULRVDPHQWH�� FRPR� QRV� UHFXHUGD� HO� FRQVWLWXFLRQDOLVWD� HVSD³RO�
)UDQFLVFR�5XELR�/ORUHQWHف��QR�VRQ��SRU�OR�JHQHUDO��LQGLYLGXRV�YLUWXRVRV�\�
VRFLDOPHQWH�¼WLOHV��VLQR�HOHPHQWRV�PDUJLQDOHV�\�VRFLDOPHQWH�UHSUREDGRV�
ORV�TXH��D�YHFHV�FRQ�HVF£QGDOR�GH�DTXHOORV��SHUR�SDUD�EHQHFLR�GH�WRGRVق�����
FRQWULEX\HQ�D�DUPDU�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�OD�YLGD�FROHFWLYD��FRPR�
ELHQ�UHYHODQ�ORV�SUHFHGHQWHV�MXULVSUXGHQFLDOHV�VREUH�HO�GHUHFKR�D�XQ�GHELGR�
SURFHVR�DTX¯�\�HQ�HO�H[WUDƎHUR�TXH�FDVL�VLHPSUH�KDQ�VLGR�HVWDEOHFLGRV�HQ�
UHODFLµQ�D�SREUHV��IHRV��GHVDJUDGDEOHV��PDORV��PDUJLQDOHV�\�H[FOXLGRV��(V�
D�WUDY«V�GHO�REUDU�SHUVRQDO�GH�ORV�LQGLYLGXRV�TXH�HO�GHUHFKR�\�ORV�GHUHFKRV�
VH�DVLHQWDQ�FRPR�LQVWLWXWRV�\�TXH�VH�ORJUD�ODف�JDUDQW¯D�VRFLDOق�HQXQFLDGD�
SRU�HO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ�DQFHVD�GH������\�GHQLGD�FRPR�
ODف�DFFLµQ�GH�WRGRV�SDUD�DVHJXUDU�D�FDGD�XQR�HO�JRFH�\�OD�FRQVHUYDFLµQ�GH�
VXV�GHUHFKRVق��

$VXPLU�HO�GHUHFKR�FRPR�GHUHFKR�HQ�DFFLµQ�VLJQLFD��DSDUWH�GH�TXH�
�R�HQ�W«UPLQRV�MXU¯GLFRV�TXH�QR�VH�WLHQH�HO��قHO�TXH�QR�JULWD�QR�PDPDف
GHUHFKR�TXH�QR�VH�UHFODPD���TXH�OD�OXFKD�SRU�HO�GHUHFKR�UHTXLHUH��SDUD�VHU�
XFW¯IHUD��XQ�GHUHFKR�GH�OD�OXFKD��'H�DK¯�OD�LPSRUWDQFLD�GH�JDUDQWL]DU�OD�
DSOLFDFLµQ�HIHFWLYD�GH�ORV�GHUHFKRV��GH�FRQFHGHU�OHJLWLPDFLµQ�FROHFWLYD�\�
SRSXODU�D�ORV�DFFLRQDQWHV�\�GH�VXPLQLVWUDU�GHIHQVD�S¼EOLFD�JUDWXLWD�\�W«F�
QLFD�D�ORV�OLWLJDQWHV�P£V�SREUHV��(O�GHUHFKR�HQ�DFFLµQ�FRQOOHYD��DGHP£V��HO�

�ܘ� (XJHQLR�0DU¯D�GH�+RVWRV��/HFFLRQHV�GH�GHUHFKR� FRQVWLWXFLRQDO��6DQWR�'RPLQJR��21$3��
������Sܓ����

���� )UDQFLVFR�5XELR�/ORUHQWH��/D�IRUPD�GHO�SRGHU��0DGULG��&HQWUR�GH�(VWXGLRV�&RQVWLWXFLR�
QDOHV��������S����ܗ
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IRUWDOHFLPLHQWR�GH�OD�FDSDFLGDG�UHDO�GH�DFFLRQDU�OHJDO�GH�ODV�RUJDQL]DFLRQHV�
FLXGDGDQDV��WRPDU�ORV�WULEXQDOHV�SRU�DVDOWR�SDUD�FRQYHUWLUORV�HQ�ORFXV�GH�ODV�
SRO¯WLFDV�S¼EOLFDV��RULHQWDU�ODV�FO¯QLFDV�MXU¯GLFDV�GH�ODV�XQLYHUVLGDGHV�KDFLD�
OD�SU£FWLFD�GH�DVLVWHQFLD�OHJDO�D�ORV�VHFWRUHV�HPSREUHFLGRV�\�FRQFHQWUDU�OD�
HQVH³DQ]D�GHO�GHUHFKR�HQ�HO�HVWXGLR�GH�ORV�SUHFHGHQWHV�MXULVSUXGHQFLDOHV�
\�QR�VROR�GHO�GHUHFKR�GH�ORV�OLEURV��6ROR�GH�HVH�PRGR�HO�VHU�HVWDU£�P£V�
FHUFD�GHO�GHEHU�VHU�\�HO�GHUHFKR�VH�FRQYHUWLU£�HQ�QRUPD�YLYD�GH�OD�QDFLµQ�
\�VXV�FLXGDGDQRV�

VIII. El reto del diálogo

6L�HO�7ULEXQDO�&RQVWLWXFLRQDO�HV�XQ�WULEXQDO�FLXGDGDQR��XQ�WULEXQDO�GH�
OD�VRFLHGDG��HV�REYLR�TXH�HQWRQFHV�GHEH�VHU�XQD�MXULVGLFFLµQ�QR�VROR�DFFH�
VLEOH�D�ODV�SHUVRQDV��VLQR�WDPEL«Q�XQD�TXH�GLDORJXH�FRQ�OD�FRPXQLGDG�GH�
LQW«USUHWHV�FRQVWLWXFLRQDOHV��+DVWD�TX«�SXQWR�HVW£Q�SUHSDUDGRV�HO�7ULEXQDO�
&RQVWLWXFLRQDO��ORV�SRGHUHV�S¼EOLFRV�\�ORV�FLXGDGDQRV�SDUD�OR�TXH�LPSOLFD�
HVWH�GL£ORJR��QRV�OR�LQGLFD�XQD�UHFLHQWH�SRO«PLFD�HQWUH�HO�SUHVLGHQWH�GHO�
7ULEXQDO�&RQVWLWXFLRQDO�\�HO�SUHVLGHQWH�GHO�6HQDGR�GH�OD�5HS¼EOLFD��(O�
VHJXQGR�FXHVWLRQµ�DO�7ULEXQDO�&RQVWLWXFLRQDO��7&���\�HQ�SDUWLFXODU�D�VX�
SUHVLGHQWH��HO�'U��0LOWRQ�5D\�*XHYDUD��SRU�UHPLWLU�DO�&RQJUHVR�1DFLRQDO�
ORV�H[SHGLHQWHV�GH�DFFLRQHV�GLUHFWDV�HQ�LQFRQVWLWXFLRQDOLGDG�LQWHUSXHVWDV�
SRU� FLXGDGDQRV� VLQ� DQWHV� YHULFDU� TXH� ORV� DFFLRQDQWHV� WXYLHVHQ� LQWHU«V�
OHJ¯WLPR�\�MXU¯GLFDPHQWH�SURWHJLGR�SDUD�DFFLRQDU�HQ�LQFRQVWLWXFLRQDOLGDG��
&RQWUDULR�D�OR�VRVWHQLGR�SRU�HO�SUHVLGHQWH�GHO�6HQDGR��DO�SUHVLGHQWH�GHO�
7ULEXQDO�&RQVWLWXFLRQDO� OH�HVW£�YHGDGR�LQDGPLWLU�GH�IRUPD�XQLODWHUDO�\�
XQLSHUVRQDO�DFFLRQHV�HQ�LQFRQVWLWXFLRQDOLGDG��FRUUHVSRQGL«QGROH�DO�SOHQR�
GHO�7ULEXQDO�&RQVWLWXFLRQDO�SRQGHUDU�VL�XQD�SHUVRQD�WLHQH�R�QR�FDOLGDG�
SDUD�LQWHUSRQHU�XQD�GHWHUPLQDGD�DFFLµQ�

&RPR�KHPRV�YLVWR�\D��TX«�FRQVLGHUDU£�HO�SOHQR�GHO�7ULEXQDO�&RQV�
WLWXFLRQDO�XQ�LQWHU«V�OHJ¯WLPR�\�MXU¯GLFDPHQWH�SURWHJLGR�HV�XQD�FXHVWLµQ�
TXH�TXHGD�SRU�GHWHUPLQDU��$KRUD�ELHQ��P£V�DOO£�GH�HVWD�GLVSXWD�TXH��VL�
ELHQ�SDUHFH�EL]DQWLQD��HQ�HO�IRQGR�HVFRQGH�OD�JUDQ�GLVFXVLµQ�GH�VL�HO�7UL�
EXQDO�&RQVWLWXFLRQDO�GHEH�VHU�XQ�WULEXQDO�FLXGDGDQR�\�GH�VL�OD�DFFLµQ�HQ�
LQFRQVWLWXFLRQDOLGDG�GHEH�VHU�FRQFHSWXDGD�FRPR�XQD�DFFLµQ�SRSXODU��OR�
TXH�HYLGHQWHPHQWH�GHPRFUDWL]D�HO�DFFHVR�D�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�
HVSHFLDOL]DGD��KD\�GHWU£V�GH�HVWH�GLIHUHQGR�XQ�HOHPHQWR�LPSRUWDQW¯VLPR�\�
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HV�HO�GH�FµPR�VH�DUWLFXOD�OD�FRQYHUVDFLµQ�FRQVWLWXFLRQDO�HQWUH�ORV�GLIHUHQWHV�
DFWRUHV�SRO¯WLFRV�\�VRFLDOHV�TXH�LQWHUYLHQHQ�HQ�ORV�SURFHVRV�FRQVWLWXFLRQDOHV��
(Q�OXJDU�GH�UHFULPLQDU�DO�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO��OR�TXH�
HO�SUHVLGHQWH�GHO�6HQDGR�GHELµ�IXH�IHOLFLWDUOR��SXHV�HQ�HO�IRQGR�OR�TXH�HO�
7ULEXQDO�&RQVWLWXFLRQDO�HVW£�SRVLELOLWDQGR�DO�FRPXQLFDU�ODV�DFFLRQHV�HQ�LQ�
FRQVWLWXFLRQDOLGDG�DO�&RQJUHVR�HV�TXH�OD�PD\RU¯D�FRQJUHVXDO��UHSUHVHQWDQWH�
GH�OD�YROXQWDG�SRSXODU�SODVPDGD�HQ�OD�OH\�DWDFDGD�SRU�LQFRQVWLWXFLRQDO��
H[SUHVH�VX�SXQWR�GH�YLVWD�\�GHHQGD�OD�OHJLWLPLGDG�FRQVWLWXFLRQDO�GH�ODV�
QRUPDV�LPSXJQDGDV�

<D�OR�GLFH�)HUUHUHV�&RPHOODV��

/R�FUXFLDO�HV�TXH��DQWHV�GH�GLFWDU�VHQWHQFLD��HO�WULEXQDO�
KD\D�SRGLGR�HVFXFKDU�D�TXLHQ�H[SUHVD�HO�SXQWR�GH�YLVWD�GH�
OD�PD\RU¯D�JXEHUQDPHQWDO��(VH�SXQWR�GH�YLVWD�HV�QHFHVDULR�
SDUD�TXH�HO�WULEXQDO�ORJUH�XQD�YLVLµQ�HTXLOLEUDGD�GHO�SUR�
EOHPD�FRQVWLWXFLRQDO�GH�IRQGR��$GHP£V��OD�LQWHUYHQFLµQ�GH�
OD�PD\RU¯D�JXEHUQDPHQWDO�FRQWULEX\H�D�LQFUHPHQWDU�OD�YLVL�
ELOLGDG�S¼EOLFD�GH�OD�GLVSXWD��&XDQGR�XQD�OH\�HV�REMHWR�GH�
DWDTXH�SRU�UD]RQHV�FRQVWLWXFLRQDOHV��OD�RSLQLµQ�S¼EOLFD�HVW£�
GHVHRVD�GH�FRQRFHU�FX£OHV�VRQ�ORV�DUJXPHQWRV�TXH�WLHQH�HO�
JRELHUQR�SDUD�UHVSRQGHU�D�ODV�REMHFLRQHV�IRUPXODGDV�>ً@�
$GHP£V��HO�KHFKR�GH�TXH�HO�WULEXQDO�FRQVWLWXFLRQDO�SXHGD�
DQXODU�ODV�OH\HV�FRQ�HIHFWRV�JHQHUDOHV�HOHYD�OD�FDOLGDG�GH�ORV�
DUJXPHQWRV�MXU¯GLFRV�HVJULPLGRV�SRU�HO�JRELHUQR��'DGR�
TXH�OD�OH\�SXHGH�VHU�HOLPLQDGD�HQ�XQ�VROR�SURFHGLPLHQWR��
H[LVWH�XQ�IXHUWH�LQFHQWLYR�SDUD�TXH�HO�JRELHUQR�UHFXUUD�D�
VXV�P£V�SUHVWLJLRVRV�DERJDGRV��SDUD�TXH�SUHVHQWHQ�DQWH�HO�
WULEXQDO�FRQVWLWXFLRQDO�ORV�DUJXPHQWRV�P£V�FRQYLQFHQWHV�
HQ�GHIHQVD�GH�OD�OH\��$V¯�FRPR�OD�FHQWUDOL]DFLµQ�GHO�FRQWURO�
GH�FRQVWLWXFLRQDOLGDG�SHUPLWH�DWUDHU�D�ODV�PHMRUHV�FDEH]DV�
MXU¯GLFDV�GHO�SD¯V��SDUD�TXH�VHDQ�PLHPEURV�GHO�WULEXQDO��
SXHGH�WDPEL«Q�DWUDHU�D�ORV�PHMRUHV�DERJDGRV��D�HIHFWRV�
GH�DUJXPHQWDU�ODV�WHVLV�GH�OD�PD\RU¯D�JXEHUQDPHQWDO����

�ܐ� )HUUHUHV�&RPHOODV��8QD�GHIHQVD���S�����
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(V�SRU�WRGR�OR�DQWHULRU�TXH�KD\�TXH�DSODXGLU�OD�GHFLVLµQ�GHO�SDVDGR�
SURFXUDGRU�JHQHUDO�GH�OD�5HS¼EOLFD��/LF��5DGKDP«V�-LP«QH]��GH�HVSHFLDOL]DU�
WRGD�XQD�GLYLVLµQ�DO�LQWHULRU�GH�OD�3URFXUDGXU¯D��FRPSXHVWD�SRU�OHWUDGRV�
H[SHUWRV�HQ� OD�PDWHULD�FRQVWLWXFLRQDO��D�Q�GH�SUHSDUDU� ORV�GLFW£PHQHV�
UHTXHULGRV�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�ODV�DFFLRQHV�GH�LQFRQVWLWX�
FLRQDOLGDG�\�HQ�RWURV�SURFHVRV�FRQVWLWXFLRQDOHV��<�HV�TXH�OD�FRQYHUVDFLµQ�
FRQVWLWXFLRQDO��HQ�XQ�HQWRUQR�GH�FUHFLHQWH�MXGLFLDOL]DFLµQ�GH�ORV�FRQLFWRV�
SRO¯WLFRV��UHTXLHUH�DFWRUHV�SRO¯WLFRV�FDSDFHV�GH�GHIHQGHU�VXV�GHFLVLRQHV�HQ�
W«UPLQRV�MXU¯GLFRV�

Conclusión

(V�LPSRUWDQWH�TXH�OD�FRPXQLGDG�MXU¯GLFD�SXHGD�HYDOXDU�SHULµGLFDPHQWH�
HO�GHVHPSH³R�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�MX]JDU�HQ�TX«�PHGLGD�QXHVWUR�
GHIHQVRU�VXSUHPR�GH� OD�&RQVWLWXFLµQ�\�GH� ORV�GHUHFKRV� IXQGDPHQWDOHV�
HQHQWD�ORV�UHWRV�TXH�VX�PLVLµQ�FRQVWLWXFLRQDO�OH�HQFRPLHQGD��(VR�GH�
QLWLYDPHQWH�HQULTXHFH�OD�ODERU�GHO�7ULEXQDO�\�FRQWLQ¼D�HO�GL£ORJR�FRQVWL�
WXFLRQDO�TXH�\D�FRQ�VXV�VHQWHQFLDV�HVWH�µUJDQR�MXULVGLFFLRQDO�HQWDEOD�FRQ�
DFFLRQDQWHV��DPLJRV�GH�OD�FRUWH��SRGHUHV�S¼EOLFRV�\�VRFLHGDG�HQ�JHQHUDO��
<�OR�TXH�QR�HV�PHQRV�LPSRUWDQWH��HV�XQ�HOHPHQWR�P£V�GH�OD�FXOWXUD�GHO�
(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR�TXH�OD�&RQVWLWXFLµQ�SURFODPD�\�TXH�FRQ�
WULEX\H��VLQ�GXGD��D�TXH�OD�&RQVWLWXFLµQ�QR�VHD�HVH�PHUR�SHGD]R�GH�SDSHO�
TXH�HV�SDUD�DOJXQRV�SRO¯WLFRV�\�FLXGDGDQRV�VLQR�TXH�GHYHQJD�SDXODWLQD�SHUR�
SURJUHVLYDPHQWH�HVDف�&RQVWLWXFLµQ�YLYLHQWHق�TXH�QHFHVLWDPRV�SDUD�ORJUDU�
OD�VRFLHGDG�P£V�GHPRFU£WLFD��OLEUH�\�MXVWD�TXH�TXHU¯DQ�QXHVWURV�3DGUHV�GH�
OD�3DWULD�\�QXHVWURV�K«URHV�\�KHUR¯QDV�UHSXEOLFDQRV�TXH�ELHQ�UHFRUGDPRV�
HQ�HO�SUH£PEXOR�GH�OD�&RQVWLWXFLµQ�GHܙ���

%LEOLRJUDή®D�

$FRVWD� GH� ORV� 6DQWRV��+HUPµJHQHV��(O� FRQWURO� GH� OD� FRQVWLWXFLRQDOLGDG�
FRPR�JDUDQW¯D�GH�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��6DQWR�'RPLQJR��
�ܙ����&)81$3

$JXLOµ��-RVHSف��m7HQHU�XQD�&RQVWLWXFLµQ}��m'DUVH�XQD�&RQVWLWXFLµQ}�\�
m9LYLU�HQ�&RQVWLWXFLµQ}ق��,VRQRP¯D��1Rܗ����$EULOܗ����
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$UDJµQ��0DQXHO5ف��HODFLRQHV�7ULEXQDO�&RQVWLWXFLRQDO�7ULEXQDO�6XSUHPRق��
'LVSRQLEOH�HQ��KWWS���ZZZ�LLGSF�RUJ�UHYLVWDV���SGI���Bܔ�SGI

$UDJµQ��0DQXHO��&RQVWLWXFLµQ�\�FRQWURO�GHO�SRGHU��%XHQRV�$LUHV��(GLFLRQHV�
&LXGDG�$UJHQWLQD�����ܔ

%LGDUW�&DPSRV��*HUP£Q��0DQXDO�GH�OD�&RQVWLWXFLµQ�UHIRUPDGD��WRPR�,,,��
%XHQRV�$LUHV��(GLDU�����ܖ

%RWHUR�0DULQR��&DWDOLQDف��$FFLµQ�GH�WXWHOD�FRQWUD�SURYLGHQFLDV�MXGLFLDOHV�
HQ�HO�RUGHQDPLHQWR�MXU¯GLFR�FRORPELDQRق��'LVSRQLEOH�HQ��KWWS���ZZZ�
LGSF�HV�DUFKLYR�����������D�&%0�SGI

%UHZHU�&DU¯DV��$OODQف��(O�VLVWHPD�GH�MXVWLFLD�FRQVWLWXFLRQDO�HQ�OD�5HS¼EOLFD�
'RPLQLFDQD�\�OD�/H\�2UJ£QLFD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�\�GH�ORV�
3URFHGLPLHQWRV�&RQVWLWXFLRQDOHVق��(Q�9,,�(QFXHQWUR�,EHURDPHULFDQR�
GH�'HUHFKR�3URFHVDO�&RQVWLWXFLRQDO��6DQWR�'RPLQJR��&RPLVLRQDGR�GH�
$SR\R�D�OD�5HIRUPD�\�0RGHUQL]DFLµQ�GH�OD�-XVWLFLDܚ�����

&RXWXUH��(GXDUGR��9RFDEXODULR�MXU¯GLFR���UD��(GLFLµQ��%XHQRV�$LUHVܓ�����
'ZRUNLQ��5RQDOG��/RV�GHUHFKRV�HQ�VHULR��%DUFHORQD��$ULHO����ܓ�
)HUUDMROL��/XLJL��'HUHFKR�\�UD]µQ��0DGULG��7URWWD�����ܗ
)HUUDMROL��/XLJL��3ULQFLSLD�LXULV��7HRU¯D�GHO�GHUHFKR�\�OD�GHPRFUDFLD��WRPR�

ܚ�����0DGULG��7URWWDܐ
)HUUHUHV�&RPHOODV��9¯FWRU��8QD�GHIHQVD�GHO�PRGHOR�HXURSHR�GH�FRQWURO�GH�

FRQVWLWXFLRQDOLGDG��0DGULG��0DUFLDO�3RQVܚ����
*HOOQHU��(UQHVW��1DFLRQHV�\�QDFLRQDOLVPRV��0DGULG��$OLDQ]D����ܗ�
*XHUUHUR�9DOOH��*RQ]DOR��/D�OHJLWLPDFLµQ�DFWLYD�GH�OD�DFFLµQ�FRQVWLWXFLRQDO�

GH�QXOLGDG��6DQWLDJR�GH�&KLOH��/LEURWHFQLDܙ����
+¦EHUOH��3HWHUف��(O�UHFXUVR�GH�DPSDUR�HQ�HO�VLVWHPD�JHUPDQR�IHGHUDO�GH�

MXULVGLFFLµQ�FRQVWLWXFLRQDOق��(Q�'RPLQJR�*DUF¯D�%HODXQGH�\�)UDQFLVFR�
)HUQ£QGH]�6HJDGR��HGV����/D�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HQ�,EHURDP«ULFD��
0DGULG��'\NLQVRQ�����ܖ

+¦EHUOH��3HWHU��(O�(VWDGR�FRQVWLWXFLRQDO��0«[LFR��81$0ܐ������
+DEHUPDV��-¾UJHQ��)DFWLFLGDG�\�YDOLGH]��0DGULG��7URWWD�����ܗ
+HOOHU��+HUPDQ��7HRU¯D�GHO�(VWDGR��0«[LFR��)RQGR�GH�&XOWXUD�(FRQµPLFD��

��ܖ�
+HUUHUD�*DUF¯D��$OIRQVRف��(O�UHFXUVR�GH�DPSDUR�HQ�HO�PRGHOR�NHOVHQLDQR�

GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�GH�ODV�OH\HVق��(Q�9¯FWRU�%D]£Q��FRRU�
GLQDGRU���'HUHFKR�SURFHVDO�FRQVWLWXFLRQDO�DPHULFDQR�\�HXURSHR��WRPR�,,��
%XHQRV�$LUHV��$EHOHGR�3HUURWܙ�����
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+RVWRV��(XJHQLR�0DU¯D�GH��/HFFLRQHV�GH�GHUHFKR�FRQVWLWXFLRQDO��6DQWR�'R�
PLQJR��21$3�����ܑ

,KHULQJ��5XGROI��/D�OXFKD�SRU�HO�GHUHFKR��%RJRW£��7HPLVܖ�����
-XOL£Q��$PDGHRف��/D�DFFLµQ�HQ�LQFRQVWLWXFLRQDOLGDG�DQWH�OD�6XSUHPD�&RUWH�

GH�-XVWLFLDق��HQ�(VWXGLRV�-XU¯GLFRV��9RO�����1R�����HQHUR�DEULO����ܕ
.HOVHQ��+DQV��/D� JDUDQW¯D� MXULVGLFFLRQDO� GH� OD�&RQVWLWXFLµQ��0«[LFR��

�ܐ�����81$0
/XKPDQQ��1LNODV��(O� GHUHFKR� GH� OD� VRFLHGDG��0«[LFR�8QLYHUVLGDG� ,EH�

URDPHULFDQD��
0DULQRQL��/XL]�*XLOKHUPH��'HUHFKR�IXQGDPHQWDO�D�OD�WXWHOD�MXULVGLFFLRQDO�

HIHFWLYD��/LPD��3DOHVWUDܖ�����
1RJXHLUD�$OFDO£��+XPEHUWRف��/D�OHJLWLPDFLµQ�DFWLYD�GH�ORV�SURFHGLPLHQWRV�

DQWH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�GH�$P«ULFD�GHO�6XUق��(Q�,XV�HW�
3UD[LV��$³R�1ܙ�R��ܑ

3DUDGD��5DPµQ��'HUHFKR�DGPLQLVWUDWLYR�,��3DUWH�*HQHUDO��0DGULG��0DUFLDO�
3RQVܖ�����

3HOOHUDQR�*µPH]��-XDQ�0O��(O�FRQWURO�MXGLFLDO�GH�OD�FRQVWLWXFLRQDOLGDG��6DQWR�
'RPLQJR��&DSHOGRP�����ܗ

3HUGRPR��1DVVHIف��,QWHU«V�OHJ¯WLPR�\�GHPRFUDFLDق��(Q�ZZZ�DFHQWR�FRP�
GR�����GH�DJRVWR�GHܛ���

5XELR�/ORUHQWH��)UDQFLVFR��/D�IRUPD�GHO�SRGHU��0DGULG��&HQWUR�GH�(VWXGLRV�
&RQVWLWXFLRQDOHV�����ܖ

6PHQG��5XGROI��&RQVWLWXFLµQ�\�GHUHFKR�FRQVWLWXFLRQDO��0DGULG��&(3&����ܔ�
7DMDGXUD�7HMDGD�� -DYLHU�� �LFFLRQDULR'��ق0XOWLFXOWXUDOLVPRف GH� GHUHFKRV�

KXPDQRV��'LVSRQLEOH�HQ��KWWS���GLFFLRQDULR�SUDGSL�RUJ�LQLFLR�LQGH[�
SKS�WHUPLQRVBSXE�WRBSGI��ܗ

:HEHU��0D[��(FRQRP¯D�\�VRFLHGDG��%XHQRV�$LUHV��)RQGR�GH�&XOWXUD�(FR�
QµPLFD�����ܑ

=DDURQL��(XJHQLR�5D¼O��(VWUXFWXUDV�MXGLFLDOHV��6DQWR�'RPLQJR��&RPL�
VLRQDGR�GH�$SR\R�D�OD�5HIRUPD�\�0RGHUQL]DFLµQ�GH�OD�-XVWLFLDܖ�����

=DSDWHUR��9LUJLOLRف��(O�OHQJXDMH�VDFD�OR�TXH�OOHYDPRV�GHQWURق��(O�3D¯V�����
GH�GLFLHPEUH�GHܒ����

=HOD�9LOOHJDV��$OGR��/D�WXWHOD�SUHYHQWLYD�GH�ORV�GHUHFKRV��/LPD��3DOHVWUD��
ܗ���
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/OHJDPRV�DO�FLHUUH�GHO�3ULPHU�&RQJUHVR�,QWHUQDFLRQDO�VREUH�'HUHFKR�
\�-XVWLFLD�&RQVWLWXFLRQDO�DXVSLFLDGR�SRU�HO�7ULEXQDO�&RQVWLWXFLRQDO�
GH�OD�5HS¼EOLFD�'RPLQLFDQD�FRQ�HO�VHQWLPLHQWR�FRPSDUWLGR�SRU�

WRGRV�ORV�SDUWLFLSDQWHV�GH�TXH�KHPRV�VLGR��D�OD�YH]��DFWRUHV�\�WHVWLJRV�GH�
XQ�HYHQWR�GH�DOWD�FDOLGDG�DFDG«PLFD��VHQWLGR�GH�RSRUWXQLGDG�\�VLJQLFD�
WLYR�YDORU�HQ�HO�SURFHVR�GH�FRQVROLGDFLµQ�GH�OD�MXVWLFLD�\�OD�MXULVGLFFLµQ�
FRQVWLWXFLRQDO�HQ�QXHVWUR�SD¯V��7RGRV�\�FDGD�XQR�GH�QRVRWURV�QRV�KHPRV�
HQULTXHFLGR�HQRUPHPHQWH�GH�ODV�FRQIHUHQFLDV��SRQHQFLDV�\�GHEDWHV��DOJXQRV�
GH�ORV�FXDOHV�VHU£Q�UHFRUGDGRV�SRU�PXFKR�WLHPSR�SRU�HVWD�FRPXQLGDG�GH�
MXHFHV��DERJDGRV��DFDG«PLFRV�\�HVWXGLDQWHV�GH�GHUHFKR�TXH�VH�KD�FRQJUH�
JDGR�HQ�HVWH�OXJDU�JUDFLDV�D�OD�FRQYRFDWRULD�GHO�7ULEXQDO�&RQVWLWXFLRQDO�

Conferencia de apertura
 
 eVoluCión Del ConTrol De ConsTiTuCionaliDaD y 

CreaCión Del Tribunal ConsTiTuCional en repúbliCa 
DominiCana

 Dr. Milton Ray Guevara, magistrado presiden-
te del Tribunal Constitucional de la República 
Dominicana

/D�FRQIHUHQFLD�GH�DSHUWXUD�GH�HVWH�FRQJUHVR�LQWHUQDFLRQDO�FRUUHVSRQGLµ�
DO�SUHVLGHQWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO��'U��0LOWRQ�5D\�*XHYDUD��TXLHQ�
GLVHUWµ�VREUH�OD�HYROXFLµQ�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�\�FUHDFLµQ�GHO�
7ULEXQDO�&RQVWLWXFLRQDO�HQ�5HS¼EOLFD�'RPLQLFDQD���

(Q�VX�SRQHQFLD��HO�PDJLVWUDGR�5D\�*XHYDUD�SDUWH�GHO�UHFRQRFLPLHQWR�
GH�TXHف�OD�JX¯D�LQVSLUDGRUDق�GH�ORV�SULPHURV�FRQVWLWX\HQWHV�GRPLQLFDQRV�
GH������IXH�HO�HQIRTXH�DUWLFXODGR�SRU�HO�MXH]�SUHVLGHQWH�GH�OD�6XSUHPD�
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&RUWH�GH�(VWDGRV�8QLGRV�-RKQ�0DUVKDOO�HQ�HO�IDPRVR�FDVR�0DUEXU\�Y��
0DGLVRQ�IDOODGR�HQ�������DO�FRQVDJUDU�GH�PDQHUD�LQHTX¯YRFD�OD�VXSUHPD�
F¯D�GH�OD�&RQVWLWXFLµQ�\�OD�REOLJDFLµQ�GH�ORV�MXHFHV�GH�QR�DSOLFDU�XQD�OH\�
FRQWUDULD�D�OD�PLVPD��GHMDQGR��HVWDEOHFLGR��HQ�HIHFWR��HO�FRQWURO�GLIXVR�GH�
FRQVWLWXFLRQDOLGDG�

(VWH�PRGHOR�VH�PDQWXYR�YLJHQWH�KDVWD�������FXDQGR�VH�DGRSWµ�XQ�
VLVWHPD�PX\�SDUWLFXODU�GH�FRQWURO�FRQFHQWUDGR�GH�FRQVWLWXFLRQDOLGDG�TXH�
IXH�DEDQGRQDGR�HQ������SDUD�UHWRPDU�HO�FRQWURO�GLIXVR�TXH�VH�PDQWXYR�
LQDOWHUDGR�KDVWD�OD�UHIRUPD�FRQVWLWXFLRQDO�GH�����VWD�¼OWLPD�PRGL)�ܓ
FDFLµQ�LQVWLWX\µ�HO�FRQWURO�FRQFHQWUDGR�DO�RWRUJDU�D�OD�6XSUHPD�&RUWH�GH�
-XVWLFLD�OD�IDFXOWDG�GH�FRQRFHU�HQ�¼QLFD�LQVWDQFLD�VREUH�OD�FRQVWLWXFLRQDOLGDG�
GH�ODV�OH\HV��$�VX�YH]��HVWH�PRGHOR�IXH�UHHPSOD]DGR�SRU�OD�&RQVWLWXFLµQ�
GH������TXH�FUHµ�HO�7ULEXQDO�&RQVWLWXFLRQDO�\�SODVPµ�GH�PDQHUD�IRUPDO�
HO�VLVWHPD�PL[WR�GH�FRQWURO�FRQVWLWXFLRQDO�

(O�PDJLVWUDGR�5D\�*XHYDUD�SRQH�HQ�FRQWH[WR�KLVWµULFR�HO�SURFHVR�TXH�
FRQGXMR�D�OD�FUHDFLµQ�GH�XQD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�HVSHFLDOL]DGD�D�
SDUWLU��GH�ODV�GHPDQGDV�GH�P¼OWLSOHV�VHFWRUHV�SRO¯WLFRV��DFDG«PLFRV�\�GH�
RSLQLµQ�S¼EOLFD�GHVGH�SULQFLSLRV�GH�ORV�D³RV�VHWHQWD�FXDQGR�VH�KLFLHURQ�
ORV�SULPHURV�SODQWHDPLHQWRV�D�IDYRU�GH�XQ�WULEXQDO�GH�JDUDQW¯DV�FRQVWL�
WXFLRQDOHV�HQ�XQ�FRQWH[WR�GH�OXFKDV�SRU�OD�GHPRFUDFLD�\�OD�OLEHUWDG��6H�
UHHUH�WDPEL«Q�DO�SURFHVR�TXH�GLR�OXJDU�D� OD�&RQVWLWXFLµQ�GH�������HO�
FXDO�LQFOX\µ�XQ�DPSOLR�SURFHVR�GH�FRQVXOWD�SRSXODU��XQ�WUDEDMR�W«FQLFR�
D�FDUJR�GH�XQD�FRPLVLµQ�GH�MXULVWDV�GHVLJQDGD�SRU�HO�HQWRQFHV�SUHVLGHQWH�
'U��/HRQHO�)HUQ£QGH]��OD�QHJRFLDFLµQ�SRO¯WLFD�HQWUH�ODV�SULQFLSDOHV�IXHU]DV�
SRO¯WLFDV�UHSUHVHQWDGDV�HQ� OD�$VDPEOHD�1DFLRQDO�\� OD�QDO�GHOLEHUDFLµQ�
\�DSUREDFLµQ�SRU�SDUWH�GH�ORV�DVDPEOH¯VWDV�TXH�LQWHJUDURQ�OD�$VDPEOHD�
1DFLRQDO�5HYLVRUD�GH�OD�&RQVWLWXFLµQ�

8QR�GH�ORV�SULQFLSDOHV�DSRUWHV�GH�OD�QXHYD�&RQVWLWXFLµQظ�VH³DOD�HO�
PDJLVWUDGR�5D\�*XHYDUDط�IXH�OD�FUHDFLµQ�GH�OR�TXH�«O�GHQRPLQD�XQ�QXHYR�
SRGHU��HO�SRGHU�MXULVGLFFLRQDO��LQWHJUDGR�SRU�OD�H[LVWHQWH�6XSUHPD�&RUWH�GH�
-XVWLFLD��HO�7ULEXQDO�6XSHULRU�(OHFWRUDO�\�HO�7ULEXQDO�&RQVWLWXFLRQDO��5HVDOWD�
WDPEL«Q�OD�FHQWUDOLGDG�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HQ�OD�HVWUXFWXUDFLµQ�
GH�OD�QXHYD�&RQVWLWXFLµQ�VREUH�OD�SUHPLVD�GH�OD�FO£XVXOD�GHO�(VWDGR�VRFLDO��
GHPRFU£WLFR�\�GHUHFKR�

(O�PDJLVWUDGR�5D\�*XHYDUD�HYRFD�\�UHLYLQGLFD�HO�FRQVWLWXFLRQDOLVPR�
GHO�SDGUH�IXQGDGRU�-XDQ�3DEOR�'XDUWH��FX\R�SUR\HFWR�GH�&RQVWLWXFLµQ�
HVWDEOHFLµ�TXH�OD�OH\�HV�OD�UHJOD�JHQHUDO�D�OD�TXH�GHEHQ�DFRPRGDU�VXV�DFWRV�
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ORV� JREHUQDGRV� \� ORV� JREHUQDQWHV��3ODQWHD�� VLQ� HPEDUJR��TXH� OD�QXHYD�
&RQVWLWXFLµQ��FRQ�VX�SRGHU�MXULVGLFFLRQDO��KD�FRQVDJUDGR�TXH�OD�&RQVWL�
WXFLµQط�QR�\D�OD�OH\ط�HV�OD�QRUPD�VXSUHPD�D�TXH�GHEHQ�DFRPRGDU�WRGRV�
VXV�DFWRV�WDQWR�ORV�JREHUQDQWHV�FRPR�ORV�JREHUQDGRV�

Conferencia
 
 legiTimiDaD políTiCa Del Tribunal ConsTiTuCional 

y argumenTaCión ConsTiTuCional 

Dr. Manuel Atienza, catedrático de la Univer-
sidad de Alicante, España

�
(O�SURIHVRU�0DQXHO�$WLHQ]D�LQLFLµ�FRQ�XQ�LQWHUHVDQWH�DQ£OLVLV�VREUH�OD�

LƎXVWLFLD�VRFLDO�\�ODV�IRUPDV�GH�LQWHUSUHWDFLµQ�GH�HVWH�FRQFHSWR��&RQVLGHUD�
TXH�XQR�GH�ORV�HUURUHV�P£V�JUDYHV�GH�PXFKRV�MXHFHV�\�MXULVWDV�FRQVLVWH�HQ�
HQWHQGHU�TXH�HO�GHUHFKR�\�HO�UD]RQDPLHQWR�MXU¯GLFR�GHEHQ�HVWDU�ULJXURVD�
PHQWH�VHSDUDGRV�GH�OD�PRUDO��$GRSWD�XQD�SRVLFLµQ�FU¯WLFD��WDQWR�GHO�UHOD�
WLYLVPR�FRPR�GHO�DEVROXWLVPR�PRUDO��DO�LJXDO�TXH�GHO�HVFHSWLFLVPR�PRUDO��
\�VH�GHQH�FRPRف�REMHWLYLVWD�PRUDOق��TXH�QR�KDFH�P£V�TXH�GDU�UD]RQHV�
REMHWLYDV�D�IDYRU�GH�ORV�HQXQFLDGRV�PRUDOHV�VLHPSUH�PDQWHQL«QGRVH�DELHUWR�
D�ORV�DUJXPHQWRV�GH�XQD�GLVFXVLµQ�UDFLRQDO�TXH�SRGU¯D�HYHQWXDOPHQWH�PR�
GLFDU�VX�MXLFLR�DQWH�PHMRUHV�UD]RQDPLHQWRV��&RQVLGHUD�TXH�KD\�FULWHULRV�
REMHWLYRV��DXQTXH�QR�DEVROXWRV��TXH�VH�SXHGHQ�GHIHQGHU�UDFLRQDOPHQWH�
VREUH�OD�MXVWLFLD�\�OD�PRUDO�

'HVGH� HVWD� SHUVSHFWLYD�� HO� SURIHVRU�$WLHQ]D� SODQWHD� ORV� UHWRV� GH�
FRPSUHQVLµQ� H� LQWHUSUHWDFLµQ� HQ� HO� FRQWH[WR� GH� OD� MXVWLFLD� \� GHUHFKR�
FRQVWLWXFLRQDO��'LFH�TXH�KD\�XQD�GLVWLQFLµQ�HQWUH�SRVLWLYLVWDV��TXLHQHV�
WLHQGHQ�D�VHU�UHDFLRV�D�OD�SRQGHUDFLµQ�PRUDO��\�ORV�SRVW�SRVLWLYLVWDV��ORV�
FXDOHV�WLHQGHQ�D�VHU�ORV�REMHWLYLVWDV�«WLFRV��FRQVFLHQWHV�GH�ORV�ULHVJRV�TXH�
VXSRQH�HO�XVR�GH�SULQFLSLRV�HQ�HO�UD]RQDPLHQWR�MXU¯GLFR��SHUR�WDPEL«Q�GH�
TXH�HVWRV�MXHJDQ�XQ�SDSHO�SURPLQHQWH�HQ�OD�MXVWLFDFLµQ�MXGLFLDO�\�TXH�
OD�SRQGHUDFLµQ�HV�XQ�P«WRGR�TXH�GHEH�XVDUVH�FRQIRUPH�D�SDU£PHWURV�GH�
UDFLRQDOLGDG�SU£FWLFD�

(O�GHUHFKR�HV�XQD�SU£FWLFD�FX\R�VHQWLGR�HV�OD�UHDOL]DFLµQ�GH�FLHUWRV�
YDORUHV�GRQGH�OD�PHMRU�LQWHUSUHWDFLµQ�HV�OD�TXH�QRV�SHUPLWH�GHVDUUROODU�



794 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

DO�P£[LPR�ORV�GHUHFKRV�IXQGDPHQWDOHV��HQWHQGLGRV�GH�DFXHUGR�FRQ�XQD�
GHWHUPLQDGD�ORVR¯D�PRUDO�\�SRO¯WLFD��/D�SUHWHQVLµQ�GH�FXDOTXLHU�WULEXQDO�
FRQVWLWXFLRQDO�GH�PRWLYDU�VXV�GHFLVLRQHV�DO�PDUJHQ�GH�OD�PRUDO�HV�XQ�LQWHQWR�
YDQR�\�FRQWUDSURGXFHQWH��(O�SURIHVRU�$WLHQ]D�VH�SUHJXQWD�VL�HV�FRPSDWLEOH�
VRVWHQHU��SRU�XQ�ODGR��TXH�HO�UD]RQDPLHQWR�MXGLFLDO�HV�DELHUWR�D�OD�PRUDO�
MXVWLFDGD�\�QR�H[FOXVLYDPHQWH�KDFLD�OD�PRUDO�VRFLDO��\��SRU�RWUR�ODGR��VL�
HVWH�GHUHFKR�PRUDO�SXHGH�VHU�LƎXVWR�HQ�DOJXQRV�FDVRV��(VWH�UHVSRQGH�TXH�
DQWH�VLWXDFLRQHV�WU£JLFDV��HQ�ODV�TXH�HV�LPSRVLEOH�KDFHU�MXVWLFLD�\�VHJXLU�HO�
GHUHFKR�DO�PLVPR�WLHPSR��FLHUWDPHQWH�VH�SXHGHQ�GDU�FDVRV�GH�LƎXVWLFLD��

1R�HV�H[DJHUDGR�GHFLUظ�VRVWLHQH�HO�SURIHVRU�$WLHQ]Dط�TXH�ORV�MXHFHV�
FRQVWLWXFLRQDOHV� VRQ� SULYLOHJLDGRV�PRUDOHV�� SHUVRQDV� TXH� WLHQHQ�� HQ� HO�
FRQWH[WR�GH�XQ�PXQGR�VLJQDGR�SRU�OD�LƎXVWLFLD��OD�HQRUPH�IRUWXQD�PRUDO�
GH�SRGHU�FRQWULEXLU�D�OD�OXFKD�D�IDYRU�GH�OD�MXVWLFLD��

Conferencia

 la sala ConsTiTuCional De CosTa riCa: experienCias, 
impaCTo y leCCiones

Dr. Ernesto Jinesta Lobo, magistrado propie-
tario de la Sala Constitucional de Costa Rica

�'HEH� VHU� OD� MXVWLFLD� FRQVWLWXFLRQDO�SOHQDULD� \�XQLYHUVDO"� �/D� LQWH�
UURJDQWH�SODQWHDGD�SRU�HO�PDJLVWUDGR�(UQHVWR� -LQHVWD�/RER��GH� OD�6DOD�
&RQVWLWXFLRQDO�GH�&RVWD�5LFD��VH�UHHUH�D�GHWHUPLQDU�VL�ORV�DFWRV�GH�ORV�
SRGHUHV�S¼EOLFRV�GHEHQ�R�QR�HVWDU�VXMHWRV�DO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��

(Q�OD�H[SHULHQFLD�GH�OD�6DOD�&RQVWLWXFLRQDO�GH�&RVWD�5LFD��D�OD�FXDO�
HV�VRPHWLGR�XQ�SURPHGLR�GH��������H[SHGLHQWHV�DO�D³R��GH�ORV�FXDOHV�ORV�
DPSDURV� UHSUHVHQWDQ� HO� ������ QR� H[LVWHQ� UHGXFWRV� H[HQWRV� GH� FRQWURO�
GH�FRQVWLWXFLRQDOLGDG���(Q�HVH�PRGHOR�VH�UHJLVWUD�TXH�HO�DPSDUR�DSOLFD�
WDQWR�FRQWUD�µUJDQRV�\�SHUVRQDV�GH�GHUHFKR�S¼EOLFR�FRPR�FRQWUD�VXMHWRV�
GH�GHUHFKR�SULYDGR��SRU�OR�TXH�DUPD�TXH�HO�FRQWURO�HMHUFLGR�SRU�OD�6DOD�
&RQVWLWXFLRQDO�HV�YHUGDGHUDPHQWH�SOHQDULR�\�XQLYHUVDO���(Q�HVWH�VHQWLGR��
\�D�MXLFLR�GHO�GHVWDFDGR�MXULVWD��DGPLWLU�OR�FRQWUDULR�VLJQLFDU¯D�UHGXFLU�
OD�&RQVWLWXFLµQ�FRVWDUULFHQVH�D�XQD�HQWHOHTXLD�MXU¯GLFD�R�XQD�SO«WRUD�GH�
SULQFLSLRV�
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6LQ�HPEDUJR��H[SRQH�TXH�HO�WUDEDMR�GH�OD�6DOD�&RQVWLWXFLRQDO�FRVWD�
UULFHQVH�WLHQH�DOJXQRV�DVSHFWRV�SUREOHP£WLFRV��FRPR�OD�FDUJD�H[FHVLYD�GH�
WUDEDMR�GHELGR�D�OD�LQWHUSRVLFLµQ�DEXVLYD�GH�SURFHVRV�GH�DPSDUR�GDGR�VX�
FDU£FWHU�DXWµQRPR��DV¯�FRPR�OD�WHQGHQFLD�FUHFLHQWH�GH�DEXVDU�GH�ODV�FRQVXO�
WDV�OHJLVODWLYDV�SRU�SDUWH�GH�ODV�PLQRU¯DV�SDUODPHQWDULDV�TXH�KDQ�WHUPLQDGR�
SRU�RFDVLRQDU�TXH�OD�6DOD�&RQVWLWXFLRQDO�KD\D�WHQLGR�IXHUWHV�\�FRQVWDQWHV�
URFHV�FRQ�HO�VHFWRU�SRO¯WLFR��E£VLFDPHQWH�FRQ�HO�3RGHU�(MHFXWLYR�\�/HJLV�
ODWLYR��(VWR�KD�SODQWHDGR�XQD�H[FHVLYD�MXGLFLDOL]DFLµQ�GH�OD�SRO¯WLFD��5HVDOWD�
WDPEL«Q�OD�DXVHQFLD�GH�FRQFHSWRV�TXH�VLUYDQ�GH�OWURV�GH�DGPLVLELOLGDG�GH�
ORV�UHFXUVRV��'HVWDFD��HQ�FRQVHFXHQFLD��OD�QHFHVLGDG�\�OD�LPSRUWDQFLD�GH�OD�
DXWRQRP¯D�SUHVXSXHVWDULD�GH�HVWD�MXULVGLFFLµQ�FRQVWLWXFLRQDO��

1R� REVWDQWH� OR� DQWHULRU�� OD� 6DOD�&RQVWLWXFLRQDO� KD� ORJUDGR� WXWHODU�
HIHFWLYDPHQWH�ORV�GHUHFKRV�\�OLEHUWDGHV�FRQVDJUDGRV�HQ�OD�&RQVWLWXFLµQ��
VHDQ�HVWRV�HFRQµPLFRV��FXOWXUDOHV�\�VRFLDOHV��FRPR�DTXHOORV�LQWURGXFLGRV�
SRU�LQVWUXPHQWRV�LQWHUQDFLRQDOHV�GH�GHUHFKRV�KXPDQRV��LQFRUSRUDGRV�D�
WUDY«V�GHO�FRQWURO�GH�OD�FRQYHQFLRQDOLGDG�\�OD�DSOLFDFLµQ�GH�ODف�FO£XVXOD�P£V�
IDYRUDEOHق�\�HO�SULQFLSLR�LQ�GXELR�SUR�OLEHUWDWH��DV¯�FRPR�OD�MXULVSUXGHQFLD�
LQWHUDPHULFDQD��(VWR�KD�SHUPLWLGRظ�VH³DOD�HO�PDJLVWUDGR�-LQHVWDط�TXH�OD�
6DOD�&RQVWLWXFLRQDO�VHD�SHUFLELGD�FRPR�XQD�HQWLGDG�SOHQDPHQWH�DFFHVLEOH�
\�GHPRFU£WLFD��HV�GHFLU��XQ�YHUGDGHUR�WULEXQDO�FLXGDGDQR�

Panel 

 ConTexTos soCiales en la DeClaraCión De los Dere-
Chos funDamenTales en repúbliCa DominiCana 

Mag. Leyda Piña, miembro del Tribunal Cons-
titucional de la República Dominicana; José 
Alberto Cruceta, juez de la Suprema Corte de 
Justicia; Cristóbal Rodríguez, jurista experto en 
derecho constitucional 

D�� 0DJLVWUDGD�/H\GD�0��3L³D�0HGUDQR

(Q�VX�SDUWLFLSDFLµQ��OD�PDJLVWUDGD�/H\GD�0��3L³D�UHDOL]µ�XQ�UHFRUULGR�
VREUH�HO�U«JLPHQ�FRQVWLWXFLRQDO�GRPLQLFDQR�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
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\�HO�LPSDFWR�GH�ODV�VHQWHQFLDV�GHO�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR���
+L]R�XQ�UHVXPHQ�GH�ODV�VHQWHQFLDV�SDUDGLJP£WLFDV�GH�GLFKR�WULEXQDO��HV�
GHFLU��GH�DTXHOODV�FX\R�FRQWHQLGR�HV�VXVFHSWLEOH�GH�UHIRUPDU�R�HQULTXHFHU�
HO�PRGHOR�GH�MXVWLFLD�FRQVWLWXFLRQDO�R�HO�U«JLPHQ�GH�ORV�GHUHFKRV�IXQGD�
PHQWDOHV�HQ�5HS¼EOLFD�'RPLQLFDQD�

(QWUH�HVWDV�VHQWHQFLDV�GHVWDFµ��SULPHUDPHQWH�OD�7&������������HQ�OD�
FXDO�VH�GHWHUPLQDURQ�ORV�FDVRV�GH�UHOHYDQFLD�FRQVWLWXFLRQDO�\�OD�QDWXUDOH�
]D�GHO�UHFXUVR�GH�UHYLVLµQ�GH�DPSDUR��HO�FXDO�QR�FRQVWLWX\H�XQD�VHJXQGD�
LQVWDQFLD�R�UHFXUVR�GH�DSHODFLµQ��VLQR�XQ�UHFXUVR�DGHFXDGR�\�HIHFWLYR�SDUD�
VDOYDJXDUGDU�GHUHFKRV�IXQGDPHQWDOHV�UHFODPDGRV�SRU�OD�Y¯D�GH�DPSDUR��
2WUD�VHQWHQFLD�GHVWDFDGD�IXH�OD�7&����������HQ�OD�FXDO�VH�LQFRUSRUµ�HO�
WHVW�GH�LJXDOGDG�FRPR�PHWRGRORJ¯D�MXGLFLDO�SDUD�GHWHUPLQDU�VL�XQD�QRUPD�
MXU¯GLFD�DIHFWD�R�QR�HO�GHUHFKR�D�OD�LJXDOGDG��QXHYDPHQWH�XVDGR�HQ�OD�6HQ�
WHQFLD�7&������������,JXDOPHQWH��UHVDOWµ�OD�6HQWHQFLD�7&����������HQ�OD�
FXDO�VH�XVµ�SRU�SULPHUD�YH]�HQ�HO�SD¯V�GH�OD�PRGDOLGDG�SRU�FRQH[LGDG�\�OD�
PRGDOLGDG�UHWURDFWLYD�GH�OD�LQFRQVWLWXFLRQDOLGDG��'H�IRUPD�VLPLODU��KDFH�
QRWDU�OD�7&����������TXH�DQDOL]µ�OD�QDOLGDG�GHO�GHUHFKR�GH�OLEUH�DFFHVR�
D�OD�LQIRUPDFLµQ�S¼EOLFD�HQ�HO�FRQWH[WR�GHO�U«JLPHQ�GHPRFU£WLFR�FRPR�
PHFDQLVPR�GHO�FLXGDGDQR�SDUD�FRQWURODU�HO�PDQHMR�GHO�JDVWR�S¼EOLFR�\�SR�
QHUOH�REVW£FXORV�D�OD�FRUUXSFLµQ�DGPLQLVWUDWLYD��OD�7&����������HQ�OD�FXDO�
VH�LQVWLWX\H�HO�XVR�GHO�WHVW�GH�UD]RQDELOLGDG�SDUD�GHWHUPLQDU�VL�OD�DIHFWDFLµQ�
GH�XQ�GHUHFKR�IXQGDPHQWDO�UHVXOWDED�UD]RQDEOH�R�QR��\�OD�7&����������
HQ�FX\R�FXHUSR�VH�LQFRUSRUD�DO�VLVWHPD�MXU¯GLFR�GRPLQLFDQR�HO�SULQFLSLR�
GH�SURJUHVLYLGDG�\�QR�UHJUHVLYLGDG�GH�ORV�GHUHFKRV�VRFLDOHV��HQWUH�RWURV�
LPSRUWDQWHV�IDOORV�FRPHQWDGRV�SRU�OD�PDJLVWUDGD�GXUDQWH�VX�H[SRVLFLµQ�

E�� 0DJLVWUDGR�-RV«�$OEHUWR�&UXFHWD

3RU�VX�SDUWH��HO�PDJLVWUDGR�-RV«�$OEHUWR�&UXFHWD�DSHUWXUD�VX�SDUWLFL�
SDFLµQ�HQIDWL]DQGR�TXH�HQ�XQ�PXQGR�JOREDOL]DGR��DSDUWH�GHO�SRGHU�RUL�
JLQDULR�FRQVWLWX\HQWH��SURYHQLHQWH�GH�OD�VREHUDQ¯D�\�GHO�SXHEOR��H[LVWH�XQ�
SRGHU�VXSUD�FRQVWLWXFLRQDO�TXH�KD�FUHDGR�XQD�FULVLV�HQ�ORV�RUGHQDPLHQWRV�
MXU¯GLFRV�QDFLRQDOHV���(Q�HO�FDVR�GRPLQLFDQR��H[SUHVD�TXH�QR�REVWDQWH�VH�
KDQ�UDWLFDGR�GHFHQDV�GH�WUDWDGRV�LQWHUQDFLRQDOHV��LQFRUSRUDGRV�FRQIRUPH�
HO�DUW¯FXOR����GH�OD�&RQVWLWXFLµQ��\�TXH�MXQWR�D� ODV�QRUPDV�FRQWHQLGDV�
SURSLDPHQWH�HQ�OD�/H\�)XQGDPHQWDO�\�D�ODV�VHQWHQFLDV�GH�OD�&RUWH�,QWHUD�
PHULFDQD�FRQIRUPDQ�HO�GHQRPLQDGR�HO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��/D�
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FXOWXUD�\�OD�SU£FWLFD�MXU¯GLFD�SUHGRPLQDQWHV�VLJXHQ�LJQRUDQGR�HVWH�QXHYR�
GHVDUUROOR�GHO�GHUHFKR�GRPLQLFDQR��

(O�PDJLVWUDGR�&UXFHWD� SODQWHD� ODV� GLYHUJHQFLDV� H[LVWHQWHV� HQWUH� HO�
GHEHU�VHU�\�HO�VHU�GHO�GHUHFKR��5HVDOWD�TXH�OD�&RQVWLWXFLµQ�GRPLQLFDQD�VH�
HQFXDGUD�GHQWUR�GH�OD�UDPD�QRPLQDO��HVWR�HV��GHQWUR�GH�ODV�TXH�VH�FXPSOHQ�
SDUFLDOPHQWH��VLHQGR�SDUWH�SURPHVD��SDUWH�XWRS¯D��HQ�OD�FXDO�VH�GHFODUDQ�
GHUHFKRV�TXH�HQ�HO�SUHVHQWH�QR�VRQ�QL�SXHGHQ�VHU�FXPSOLGRV��

6H³DOµ�TXH�VL�VH�OH�DSOLFDUD�HO�WHVW�GH�LQFRQVWLWXFLRQDOLGDG�D�OD�PD\RU¯D�
GH�ORV�FµGLJRV�GRPLQLFDQRV��UHVXOWDU¯DQ�LQFRQVWLWXFLRQDOHV��\�TXH�HO�¼QLFR�
FµGLJR�TXH�VH�HQPDUFD�GHQWUR�GHO�EORTXH�GH�FRQVWLWXFLRQDOLGDG��HO�&µGLJR�
3URFHVDO�3HQDO��HVW£�VLHQGR�REMHWR�GH�FU¯WLFDV�VHYHUDV�

F�� 'U��&ULVWµEDO�5RGU¯JXH]

(O�SURIHVRU�&ULVWµEDO�5RGU¯JXH]�SODQWHµ�FRPR�SXQWR�GH�SDUWLGD�DUJX�
PHQWDWLYR�TXH�OD�FO£XVXOD�VRFLDO�\�GHPRFU£WLFD�GH�GHUHFKR�HV��SUREDEOHPHQ�
WH��OD�TXH�PD\RUHV�FRQVHFXHQFLDV�WHQJD�HQWUH�WRGDV�ODV�GLVSRVLFLRQHV�GH�OD�
QXHYD�&RQVWLWXFLµQ��$UJXPHQWD�TXH�GLFKD�FO£XVXOD�UHSUHVHQWD�XQD�UXSWXUD�
FRQ�HO�OLEHUDOLVPR�FO£VLFR�HQ�WDQWR�SODQWHD�XQ�QXHYR�SDSHO�DO�(VWDGR��TXH�
QR�HV�RWUR�TXH�UHDOL]DU�DFFLRQHV�SRVLWLYDV�SDUD�PDWHULDOL]DU�ORV�GHUHFKRV�
HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV�TXH�VH�GHVSUHQGHQ�GHO�(VWDGR�VRFLDO�\�
GHPRFU£WLFR�GH�GHUHFKR��(VWR�SUHVHQWD�DO�(VWDGR�XQ�PD\RU�SURWDJRQLVPR�
HQ�OD�UHGLVWULEXFLµQ�GHO�LQJUHVR��OD�UHJXODFLµQ�HFRQµPLFD�\�OD�UHDOL]DFLµQ�
GH�SUHVWDFLRQHV�D�SDUWLU�GHO�JDVWR�S¼EOLFR�GH�FRQIRUPLGDG�FRQ�VXV�YDORUHV��
6H�WUDWD�GH�XQD�H[LJHQFLD�PRUDO�TXH�SDXWD�HO�DFFLRQDU�GHO�(VWDGR�

(O� GRFWRU�5RGU¯JXH]� H[SRQH� TXH� HVWH� QXHYR� HQIRTXH� UHSODQWHD� OD�
WHRU¯D�GHO�GHUHFKR�\�OD�WHRU¯D�GHO�SURFHVR��\D�TXH�KD\�XQD�UHGHQLFLµQ�GH�
OD�QRFLµQ�GH�LQWHU«V�\�GH�ORV�VXMHWRV�TXH�SXHGHQ�DFFLRQDU�HQ�MXVWLFLD�HQ�
SURFXUD�GHO�FXPSOLPLHQWR�GH�VXV�GHUHFKRV��'HHQGH��DVLPLVPR��HO�FDU£F�
WHU�MXVWLFLDEOH�GH�ORV�GHUHFKRV�HFRQµPLFRV�\�VRFLDOHV�\�VH³DOD�TXH�QR�KD\�
UD]RQHV�SRU�ODV�TXH�ORV�WULEXQDOHV�\�ORV�DFWRUHV�SRO¯WLFRV�QR�UHFRQR]FDQ�HO�
FDU£FWHU�MXVWLFLDEOH�GH�HVWRV�GHUHFKRV�

5HFRQRFH�HO�SURIHVRU�5RGU¯JXH]�TXH�HVWH�QXHYR�SDUDGLJPD�SODQWHD�
UHWRV��O¯PLWHV�\�ULHVJRV�DO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�VX�SDSHO�GH�SURWHFWRU�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�
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Conferencia

 argumenTaCión juríDiCa en la inTerpreTaCión 
 ConsTiTuCional

Dominique Rousseau, catedrático de la 
Universidad de París

(O�SURIHVRU�'RPLQLTXH�5RXVVHDX�SDUWH�GH� OD� DUPDFLµQ�GH�TXH� OD��
GHPRFUDFLD�HV�XQD�FXHVWLµQ�GH�MXVWLFLD�VRFLDO��DVLPLVPR��OD�FXHVWLµQ�GH�
PRFU£WLFD�HV�XQD�FXHVWLµQ�GH�GHUHFKR�\�VX�FDOLGDG��GHSHQGH�GH�OD�IRUPD�
GH�HODERUDFLµQ�GH�HVWH�GHUHFKR��6L�SHQVDPRV�TXH�HO�GHUHFKR�QRV�YLHQH�GH�
'LRV��HO�GHUHFKR�VHU¯D�SXEOLFDGR�SRU�DTXHOORV�P£V�FHUFD�GH�'LRV�\�QRVRWURV�
WHQGU¯DPRV�XQD�GHPRFUDFLD�WHRFU£WLFD���(Q�FDPELR��VL�HO�GHUHFKR�HV�IDEUL�
FDGR�SRU�HO�SXHEOR��WHQGU¯DPRV�XQD�GHPRFUDFLD�GLUHFWD���6L�HV�HODERUDGR�
SRU�ORV�HOHFWRV��UHSUHVHQWDQWHV���WHQGUHPRV�XQD�GHPRFUDFLD�UHSUHVHQWDWLYD��
'LFKR�GH�RWUD�IRUPD��OD�FDOLGDG�\�OD�IRUPD�GH�HVWDV�GHPRFUDFLDV�GHSHQGHU£Q�
GH�OD�HODERUDFLµQ�GHO�GHUHFKR���'H�DK¯�HO�DVXQWR�GH�OD�MXVWLFLD�FRQVWLWXFLR�
QDO��VL�HO�MXH]�FRQVWLWXFLRQDO�SDUWLFLSD�HQ�OD�HODERUDFLµQ�GHO�GHUHFKR��QRV�
HQFRQWUDPRV�HQ�OD�GHQRPLQDGD�GHPRFUDFLD�FRQWLQXD�

/D�GHPRFUDFLD�FRQWLQXD�WUDVODGD�WUHV�HOHPHQWRV�HQ�OD�GHQLFLµQ�FO£VLFD�
GH�OD�GHPRFUDFLD��3ULPHUDPHQWH��OD�MXVWLFLD�FRQVWLWXFLRQDO�SURGXFH�XQ�HV�
SDFLR�GH�FLXGDGDQR�DXWµQRPR�\�GLIHUHQWH�GHO�HVSDFLR�GH�ORV�UHSUHVHQWDQWHV��
(VWD�SURGXFFLµQ�GH�GRV�HVSDFLRV�GLIHUHQWHV�HV�OD�FRQVHFXHQFLD�OµJLFD�\�KDVWD�
PHF£QLFD�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG���0LHQWUDV�HO�MXH]�FRQVWLWXFLR�
QDO�P£V�FUHD��UHFRQRFH��GHVFXEUH��GHFODUD�GHUHFKRV�IXQGDPHQWDOHV��P£V�VH�
DJUDQGD�HVWH�HVSDFLR�FLXGDGDQR�\�VH�WUDQVIRUPD�RSRQLEOH�D�ORV�UHSUHVHQ�
WDQWHV��6HJXQGR��OD�MXVWLFLD�FRQVWLWXFLRQDO�UHDOL]D�XQ�PRYLPLHQWR�KDFLD�HO�
U«JLPHQ�PLVPR�GH�FUHDFLµQ�GH�OD�OH\��(Q�SULQFLSLR��OD�GHQLFLµQ�GH�OD�OH\�
HV�OD�H[SUHVLµQ�GH�OD�YROXQWDG�JHQHUDO��SRU�OR�TXH�QR�QHFHVLWD�RWUD�LQVWDQ�
FLD�P£V�TXH�HO�SDUODPHQWR���6LQ�HPEDUJR��FRQ�OD�MXVWLFLD�FRQVWLWXFLRQDO�
HO�YRWR�GH�OD�OH\�QR�EDVWD��SXHV��HO�YRWR�GHO�SDUODPHQWR�\D�QR�KDFH�OD�OH\��
DKRUD�QHFHVLWD�HO�YRWR�GHO�FRQVHMR�FRQVWLWXFLRQDO�SDUD�DV¯�SRGHU�JR]DU�GH�
OD�FDOLGDG�GH�OH\�FRPR�H[SUHVLµQ�GH�YROXQWDG�JHQHUDO���$�SDUWLU�GH�DKRUD�
OD�OH\�HV�HODERUDGD�SRU�HO�JRELHUQR�TXH�OD�LQLFLD��HO�SDUODPHQWR�TXH�OD�YRWD�
\�HO�MXH]�FRQVWLWXFLRQDO��(VWH�FDU£FWHU�SUHVHQWD�HO�SUREOHPD�GH�OD�OHJLWL�
PLGDG�GHO�MXH]�FRQVWLWXFLRQDO�SDUD�LQWHUYHQLU�HQ�OD�HODERUDFLµQ�GH�OD�OH\���
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/D�UHVSXHVWD�YDU¯D�VHJ¼Q�OD�ORVR¯D�GHO�GHUHFKR�D�OD�TXH�QRV�DGKHULPRV��
$TX¯�HO�MXH]�HV�OD�YR]�GH�OD�&RQVWLWXFLµQ��SURGXFLHQGR�XQ�QXHYR�U«JLPHQ�
GH�HQXQFLDFLµQ�GH�OD�YROXQWDG�JHQHUDO�

3RU�¼OWLPR��OD�MXVWLFLD�FRQVWLWXFLRQDO�SURGXFH�XQ�HVSDFLR�GH�GHUHFKRV�
IXQGDPHQWDOHV�TXH�IXQFLRQD�FRPR�OD�HVWUXFWXUD�GH�EDVH�GH�OD�VRFLHGDG�
SRO¯WLFD��(VWD�SURGXFFLµQ�GH�HVSDFLR�GH�GHUHFKRV�IXQGDPHQWDOHV�HV�HO�UH�
VXOWDGR�GH�ORV�GRV�SULPHURV�GHVSOD]DPLHQWRV��&RQVHFXHQWHPHQWH��OD�MXVWLFLD�
FRQVWLWXFLRQDO�SDUWLFLSD�HQ�OD�UHQRYDFLµQ�GH�OD�HVWUXFWXUD�GHPRFU£WLFD�\�
IRUPD�SDUWH�GH�XQ�FRƎXQWR��XQ�HVSDFLR�GH�GHUHFKRV�IXQGDPHQWDOHV��XQD�
DXWRQRP¯D�GHO�FLXGDGDQR�\�XQ�QXHYR�U«JLPHQ�GH�OD�LQWHUSUHWDFLµQ�GH�OD�OH\��
3RUTXH�HO�SDSHO�GH�HVWD�MXVWLFLD�HV�PDQWHQHU�HVWRV�SULQFLSLRV�FRPR�XWRS¯DV�
KXPDQDV��G¯JDVH��SULQFLSLRV�TXH�JX¯DQ�D�ORV�KRPEUHV�HQ�OD�FRQVWUXFFLµQ�
GH�XQD�VRFLHGDG�P£V�GHPRFU£WLFD�

Conferencia 

 garanTías normaTiVas y su efiCaCia juríDiCa

José Luis García Guerrero, catedrático de la 
Universidad de Castilla-La Mancha, España

(O�SURIHVRU�*DUF¯D�*XHUUHUR�QRV�OOHYD�SRU�XQ�LQWHUHVDQWH�WUD\HFWR�HYR�
OXWLYR�GHVGH�HO�SURFHVR�KLVWµULFR�GHO�FRQVWLWXFLRQDOLVPR�HVWDGRXQLGHQVH�
KDVWD�QXHVWUD�GHPRFUDFLD�FRQVWLWXFLRQDO�GRPLQLFDQD��\�FRPR�HVWD�IXQFLRQµ�
HYROXWLYDPHQWH�GH�PDQHUD�TXH�SDVDPRV�SRU�XQ�SURFHVR�GH�JDUDQW¯D�GH�ORV�
GHUHFKRV�IXQGDPHQWDOHV�TXH�SURJUHVLYDPHQWH�IXH�GRWDQGR�GH�KHUUDPLHQWDV�
GH�SURWHFFLµQ�D�HVWRV�PLVPRV�GHUHFKRV��DV¯�FRPR�OD�UHYROXFLµQ�TXH�VLJQLFµ�
HQ�VX�PRPHQWR�HO�UHDO�FRQWURO�FRQVWLWXFLRQDO�GH�OD�OH\��\D�TXH�HVWH�D\XGµ�
D�GHOLQHDU�ORV�SRGHUHV�S¼EOLFRV��

(Q�OR�TXH�UHVSHFWD�D�OD�&RQVWLWXFLµQ�GRPLQLFDQD��HO�SURIHVRU�*DUF¯D�
*XHUUHUR�HQXQFLD�ODV�JDUDQW¯DV�MXULVGLFFLRQDOHV��LQVWLWXFLRQDOHV�\�QRUPD�
WLYDV�TXH�HVWD�FRQWLHQH�SDUD�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
3ODQWHD��VLQ�HPEDUJR��OD�FU¯WLFD�GH�TXH�HO�GHUHFKR�D�OD�SDUWLFLSDFLµQ�SRO¯WLFD�
QR�DSDUHFH�HQ�OD�OLVWD�GH�GHUHFKRV�IXQGDPHQWDOHV�FRPR�UHVXOWDGR�GH�XQ�
VHVJR�DQWL�H[WUDƎHUR�HQ�HVWD�PDWHULD��7DPEL«Q�VH�SUHVHQWD� OD�FXHVWLµQ�
GH�VL�WRGRV�ORV�GHUHFKRV�IXQGDPHQWDOHV�VRQ�UHDOPHQWH�IXQGDPHQWDOHV�\�
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FRQWH[WXDOL]D�OD�GLVFXVLµQ�GH�PDQHUD�FRPSDUDGD�FRQ�OD�&RQVWLWXFLµQ�HV�
SD³ROD��TXH�KDFH�OD�GLVWLQFLµQ�HQWUH�GHUHFKRV�IXQGDPHQWDOHV�\�SULQFLSLRV�
UHFWRUHV��6H�FXHVWLRQµ�VL�ORV�GHUHFKRV�SUHVWDFLRQDOHV�SXHGHQ�FRQVLGHUDUVH�
IXQGDPHQWDOHV�FXDQGR�GHSHQGHQ�GH�XQD�FDSDFLGDG�HFRQµPLFD�

Panel

 los Tribunales ConsTiTuCionales moTores Del Cambios 
soCiales

Mag. Víctor Joaquín Castellanos Pizano, miem-
bro del Tribunal Constitucional de República 
Dominicana; Mag. Pedro Balbuena, juez presidente 
de la Corte de Apelación de Puerto Plata; Mag. 
Bernabel Moricete Fabián, juez de la Corte de 
Apelación de Niños, Niñas y Adolescentes de La 
Vega; José Darío Suárez, profesor de la PUCMM

D��0DJ��9¯FWRU�-RDTX¯Q�&DVWDOOHQRV�3L]DQR

(O�SULPHU�SDQHOLVWD��HO�PDJLVWUDGR�9¯FWRU�-RDTX¯Q�&DVWHOODQRV��SODQWHµ�
OD�FXHVWLµQ�GH�GHWHUPLQDU�VL� OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�GHEH�RSHUDU�
FRPR�XQD�VLPSOH�VXVWHQWDGRUD�GH�ODV�SRO¯WLFDV�GLFWDGDV�SRU�ORV�SRGHUHV�
OHJLVODWLYRV� \� HMHFXWLYRV�� R� VL�� SRU� HO� FRQWUDULR�� GHEH� DVXPLU� XQ� SDSHO�
PRWRUL]DGRU�\�GH�OLGHUD]JR�GH�HVRV�FDPELRV��PHGLDQWH�DFWLWXGHV�DFWLYLV�
WDV�TXH�SURYRTXHQ�R�VXVFLWHQ�ORV�FDPELRV�VRFLDOHV��$�JUDQGHV�UDVJRV��OD�
QRFLµQ�GH�FDPELR�VRFLDO�LPSOLFD�OD�HYROXFLµQ�\�FRQVHFXHQWH�DGDSWDFLµQ�
GH�XQD�VRFLHGDG�GHWHUPLQDGD�D�ODV�QHFHVLGDGHV��UHTXHULPLHQWRV�R�XUJHQ�
FLDV�SDUWLFXODUHV�GH�VXV�PLHPEURV��PD\RU¯D�R�PLQRU¯D���HQ�GHWHUPLQDGR�
PRPHQWR�KLVWµULFR��

3DUD�DOJXQRV��HO�FDPELR�VRFLDO�HV�OD�UD]µQ�GHWU£V�GH�GHWHUPLQDGR�IDOOR��
P£V�QR�VX�UHVXOWDGR���3DUD�RWURV��HVWH�V¯�SXHGH�UHSUHVHQWDU��OD�FRQVHFXHQ�
FLD��GLUHFWD�R�LQGLUHFWD��GH�XQD�VHQWHQFLD���6LQ�HPEDUJR��DOJXQRV�DXWRUHV�
RSLQDQ�TXH�QR�EDVWD�FRQ�OD�FUHDFLµQ�GH�LQVWLWXFLRQHV�TXH�SXHGDQ�SURSLFLDU�
HO�FDPELR��VLQR�TXH�GHEHQ�GDUVH��\�FRQFXUULU��FLUFXQVWDQFLDV�VRFLDOHV�GH�
WHUPLQDGDV�SDUD�PDWHULDOL]DU�XQ�FDPELR�DGLFLRQDO�R�FRPSOHPHQWDULR��\D�
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TXH�HO�GHUHFKR�\�VXV�LQVWLWXFLRQHV�KDQ�VLGR�SHQVDGRV�FRPR�SDUWH�GH�XQ�
IHQµPHQR�VRFLDO�YLQFXODGR�D�OD�UHDOLGDG�HQ�TXH�VH�GHVDUUROODQ��

(Q�HO�FDVR�FRQVWLWXFLRQDO��HO�FDPELR�VRFLDO�UHDO�UHVXOWD�HQ�UD]µQ�GH�
GHWHUPLQDGDV�GHFLVLRQHV�TXH�KDQ�ORJUDGR�LPSXOVDU�ODV�GLIHUHQWHV�QHFHVL�
GDGHV�GH�JUXSRV�VRFLDOHV��(Q�HVWH�VHQWLGR��ODV�FRUWHV�FRQVWLWXFLRQDOHV��\�
GHP£V�µUJDQRV�FRQVWLWXFLRQDOHV��VH�KDQ�FRQYHUWLGR�HQ�XQ�PHGLR�D�WUDY«V�
GHO�FXDO�ORV�DFWRUHV�SRO¯WLFRV�SDVDQ�D�ODV�FRUWHVف�SUHJXQWDV�WHPDV�FDOLHQ�
WHVق�TXH�VRQ�LQFDSDFHV�R�HVW£Q�UHDFLRV�D�UHVROYHU�HQ�HO�£PELWR�SXUDPHQWH�
SRO¯WLFR��(Q�HO�FDVR�GHO�LQFLSLHQWH�7ULEXQDO�&RQVWLWXFLRQDO�GRPLQLFDQR��
VX�MXULVSUXGHQFLD�PXHVWUD�GHFLVLRQHV�TXH�LPSOLFDQ�FDPELRV�VRFLDOHV��TXH�
DWD³HQ� ODV�PDWHULDV� WDQWR� HQ� HO� £PELWR� GHO� VHFWRU� S¼EOLFR� FRPR� HQ� HO�
SULYDGR���6H�WUDWD�GH�XQD�ODERU��DXQ�HQ�FLHUQHV��TXH�FRQ�HO�WUDQVFXUVR�GHO�
WLHPSR�WHQGU£�FDGD�YH]�PD\RU�LQFLGHQFLD�HQ�SRVLFLRQDU�DO�7ULEXQDO�FRPR�
XQD�MXULVGLFFLµQ�TXH�SURPRYHU£�ORV�FDPELRV�VRFLDOHV�TXH�UHTXLHUH�\�VROLFLWD�
HO�SXHEOR�GRPLQLFDQR�

E�� 0DJ��3HGUR�%DOEXHQD

(O�PDJLVWUDGR�3HGUR�%DOEXHQD�SODQWHµ�OD�LGHD�D�OD�TXH�DOXGH�HO�WH[�
WR�FRQVWLWXFLRQDO�GHO�DUW¯FXOR������TXH�FUHD�XQ�WULEXQDO�FRQVWLWXFLRQDO�
�SDUD�JDUDQWL]DU�OD�VXSUHPDF¯D�GH�OD�&RQVWLWXFLµQ��OD�GHIHQVD�GHO�RUGHQف
FRQVWLWXFLRQDO�\�OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��6قRVWLHQH�
TXH�HVWD�IRUPXODFLµQ�FRQFLEH�OD�SRVLELOLGDG�GH�ORJUDU�HO�VRPHWLPLHQWR�GH�
WRGRV�D�OD�QRUPD�FRQVWLWXFLRQDO�SRU�PHGLR�GH�ORV�PHFDQLVPRV�GH�FRQWURO�
HVWDEOHFLGRV��

(Q�VX�IXQFLµQ�GH�JDUDQWH��HO�7ULEXQDO�&RQVWLWXFLRQDO�SXHGH�HULJLUVH�
HQ�SURPRWRU�GH�FDPELRV�VRFLDOHV��6LQ�HPEDUJR��WUDGLFLRQDOPHQWH�VH�KD�
FRQVLGHUDGR�TXH�QR�FRUUHVSRQGH�D�OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�GHVHP�
SH³DU�HO�SDSHO�GH�DJHQWH�GH�FDPELRV�VRFLDOHV��(O�IXQGDPHQWR�HVHQFLDO�GH�
HVWD�SRVWXUD�VH�FRQFHQWUD�HQ�OD�IXQFLµQ�HVHQFLDOPHQWH�MXU¯GLFD�GH�HVWRV�
µUJDQRV��TXH�ORV�FRQJXUD�FRPR�PHURV�DSOLFDGRUHV�GH�OD�OH\��3RU�RWUR�
ODGR��OD�SRVLELOLGDG�GH�TXH�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�DFW¼HQ�FRPR�
DJHQWHV�GH�FDPELR�HQFXHQWUD�IXQGDPHQWR�HQ�HO�KHFKR�GH�TXH�VLHQGR�OD�
&RQVWLWXFLµQ�QRUPD�MXU¯GLFD�VXSUHPD��QR�FDEH�OD�LGHD�GH�TXH�VH�HQFXHQWUH�
FRQIRUPDGD�SRU�QRUPDV�QR�MXVWLFLDEOHV�\�HQ�FRQVHFXHQFLD��H[FOXLGDV�GHO�
HVFUXWLQLR�GH�VX�LQW«USUHWH�¼OWLPR��'H�PRGR�TXH�OD�OODPDGD�GRFWULQD�GH�ODV�
SROLWLFDO�TXHVWLRQV�GHEH�GDU�SDVR�D�OD�MXGLFLDOL]DFLµQ�GH�WRGRV�ORV�ULQFRQHV�GHO�



802 Primer Congreso Internacional sobre Derecho y Justicia Constitucional
“Tribunal Constitucional en la democracia contemporánea” 

HGLFLR�FRQVWLWXFLRQDO��6LPLODUPHQWH��ORV�FDPELRV�VRFLDOHV�SXHGHQ�RFXUULU�
EDMR�HO�LQXMR�GHO�GHUHFKR�LQWHUQDFLRQDO��'H�KHFKR��ORV�FDPELRV�P£V�LP�
SRUWDQWHV�HQ�FXDQWR�D�GHWHUPLQDGRV�GHUHFKRV�IXQGDPHQWDOHV�TXH�KHPRV�
H[SHULPHQWDGR�KDQ�VLGR�OD�FRQVHFXHQFLD�GH�OD�LQXHQFLD�TXH�KDQ�HMHUFLGR�
HQ�QXHVWUR�PHGLR�OD�&RQYHQFLµQ�$PHULFDQD�GH�'HUHFKRV�+XPDQRV�\�HO�
3DFWR�,QWHUQDFLRQDO�GH�'HUHFKRV�&LYLOHV�\�3RO¯WLFRV��

/D�&RQVWLWXFLµQ�GRPLQLFDQD�KD�LQFRUSRUDGR�XQ�FDW£ORJR�GHWDOODGR�GH�
GHUHFKRV�IXQGDPHQWDOHV��LQFOXLGRV�DTXHOORV�GH�P£V�UHFLHQWH�UHFRQRFLPLHQWR�
HQ�GHUHFKR�FRPSDUDGR��6H³DOD�TXH�HO�JUDQ�GHVD¯R�GHO�7ULEXQDO�&RQVWL�
WXFLRQDO�FRQVLVWH�HQ�GLVPLQXLU�OD�JUDQ�EUHFKD�TXH�H[LVWH�HQWUH�HO�GHUHFKR�
HQ�OD�&RQVWLWXFLµQ�\�DTXHO�TXH�H[LVWH�UHDOLGDG�MXU¯GLFD��HQ�HO�PXQGR�UHDO�

F�� 0DJLVWUDGR�%HUQDEHO�0RULFHWH�)DEL£Q

(O�PDJLVWUDGR�%HUQDEHO�0RULFHWH�DUJXPHQWµ�TXH�HV�SDSHO�GH�ORV�MXHFHV�
FRQVWLWXFLRQDOHV�LQWHUSUHWDU�\�YDORUDU�HVDV�DPELJ¾HGDGHV�GH�QXHVWUR�WH[WR�
FRQVWLWXFLRQDO�SDUD�SRGHU�FXPSOLU�FRQ�VX�YRFDFLµQ�GH�LUUDGLDU�WRGRV�ORV�
VHFWRUHV�GH�OD�YLGD�QDFLRQDO�GH�PDQHUD�LQFOXVR�UHWURDFWLYD�XWLOL]DQGR�ODV�
KHUUDPLHQWDV�GH�OD�OH\�RUJ£QLFD�GH�HVWH�WULEXQDO��4XHGD�FODUR��SXHV��TXH�
OD�MXULVGLFFLµQ�FRQVWLWXFLRQDO�QR�HV�VROR�YLJLODQWH�GH�OD�&RQVWLWXFLµQ��VLQR�
TXH�FRQ�VXV�GHFLVLRQHV�OH�GD�HO�FDU£FWHU�SURJUHVLYR�LQWU¯QVHFR�GH�OD�PLVPD��
DO�HMHUFHU�VXV�IXQFLRQHV�GH�PRWRU�GH�FDPELR�VRFLDO�FRQ�GRV�FDUDV��YDOLGDQWH�
\�SURPRWRUD��6RVWLHQH�TXH�HQ�ORV�FDVRV�HQ�TXH�OD�DGPLQLVWUDFLµQ�QR�DFW¼D��
HO�7ULEXQDO�&RQVWLWXFLRQDO�QR�VROR�GHEH�GH�LQYLWDUORV�D�DFWXDU��VLQR�TXH�
GHEH�REOLJDUORV�D�HOOR�HQ�WHPD�GH�WXWHOD�GH�GHUHFKRV�IXQGDPHQWDOHV��\D�
TXH�VHU£�HVWR�OR�TXH�WHUPLQDU£�SRU�GDUOH�VX�QHFHVDULD�OHJLWLPLGDG�

G�� 3URI��-RV«�'DU¯R�6X£UH]�

([SXVR�TXH�H[LVWHQ�SRVLFLRQHV�HQFRQWUDGDV�VREUH�HO�SDSHO�GHO�7UL�
EXQDO� &RQVWLWXFLRQDO� GRPLQLFDQR�� /RV� GHWHUPLQDGRV� FRQYDOLGDQWHV�
FRQVLGHUDQ�TXH�HO�7ULEXQDO�WLHQH�XQ�SDSHO�MXU¯GLFR�\�QR�SRO¯WLFR��SRU�OR�
TXH�KD\�SDSHOHV�TXH�HVFDSDQ�GH�VX�HVIHUD�\�SDVDQ�D�OD�GHO�OHJLVODGRU��TXH�
QR�FRPSUHQGHQ�FRPR�SDUWH�GH�VXV�IXQFLRQHVܬ��OD�PHGLDFLµQ�GH�OD�OH\��
�LL��ORV�UHFODPRV�SURJUDP£WLFRV�FRQVWLWXFLRQDOHV���LLL��OD�DSOLFDFLµQ�HUJD�
RPQHV�GH�VXV�GHFLVLRQHV�\�HQWUH�RWUDV��R��LY��ODV�GHFLVLRQHV�VREUH�QRUPDV�
VXMHWDV�D�OD�HMHFXFLµQ�SUHVXSXHVWDULD��6LQ�HPEDUJR��OD�UHDOLGDG�GH�QXHVWUD�
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GHPRFUDFLD�FRQVWLWXFLRQDO�HV�RWUD�\�HV�OD�PLVPD�&RQVWLWXFLµQ�GRPLQL�
FDQD�OD�TXH�PDQGD�DO�7ULEXQDO�&RQVWLWXFLRQDO�D�GHIHQGHU�\�SURPXOJDU�HO�
FDPELR�VRFLDO��D�HMHUFHU�OD�GHWHUPLQDGDف�FRQVWLWXFLRQDOLGDG�SRU�RPLVLµQق�
\�OD�GRFWULQD�PRWRUL]DQWH��

&RQVLGHUD�TXH�HO�HQIRTXH�UHVWULFWLYR�GHO�SDSHO�GH�ORV�WULEXQDOHV�FRQV�
WLWXFLRQDOHV�KD�TXHGDGR�VXSHUDGR�\�HQ�VX�OXJDU�VH�YDOLGD�XQ�SDSHO�GH�HVWRV�
FDGD�YH]�P£V�DFWLYR�HQ�IXQFLµQ�GH�OD�QHFHVLGDG�GH�KDFHU�YDOHU�ORV�PDQGDWRV�
GH�OD�&RQVWLWXFLµQ�

Conferencia 

 efiCaCia normaTiVa De los DereChos soCiales, CulTu-
rales y eConómiCos

Carlos Gaviria, exmagistrado de la Corte 
Constitucional de Colombia

(O�IHQµPHQR�GHO�QXHYR�FRQVWLWXFLRQDOLVPR�FRQVWLWX\H�XQ�QXHYR�SD�
UDGLJPD�HQ�OD�FRQFHSFLµQ�GHO�(VWDGR�\�GHO�GHUHFKR�TXH�YLHQH�D�VXSHUDU�
HO�SDUDGLJPD�TXH�KDE¯D�WULXQIDGR�HQ�OD�5HYROXFLµQ�DQFHVD��5HVSHFWR�D�
ORV�GHUHFKRV�HFRQµPLFRV�� VRFLDOHV�\�FXOWXUDOHV��FULWLFD�DO� DQWHULRU�SDUD�
GLJPD�TXH�HQWHQG¯D�TXH�ORV�PLVPRV�QR�VRQ�SURSLDPHQWH�GHUHFKRV��VLQR�
SURSµVLWRV�D� ODUJR�SOD]R�R�PHWDV�TXH�ORV�(VWDGRV�VH�WUD]DQ���SHUR�SDUD�
DOFDQ]DUODV� FX£QGR"�� VH� SUHJXQWD� HO� SURIHVRU�*DYLULD��$QWH� HO� VLOHQFLR��
FRQFOX\H�TXH�QR�WHQHPRV�GHPRFUDFLDV��VLQR�FFLRQHV�GH�GHPRFUDFLDV��HV�
GHFLU��GHPRFUDFLDV�HPLQHQWHPHQWH�IRUPDOHV��6RVWLHQH�TXH�HO�JUDQ�HVIXHU]R�
GHO�QXHYR�FRQVWLWXFLRQDOLVPR�FRQVLVWH�HQ�GDUOH�VXVWDQFLD�D�HVDV�IRUPDV��
VLHQGR�QHFHVDULR�WUDWDU�GH�FDPELDU�OD�UHDOLGDG�SDUD�TXH�HVD�UHDOLGDG�VHD�
SURSLFLD�SDUD�FRQVWUXLU�XQD�YHUGDGHUD�GHPRFUDFLD�\�HOLPLQDU�OD�GHPRFUDFLD�
SUHFDULD�H[LVWHQWH��

(O�GHEDWH�HQWUH�HO�LXVQDWXUDOLVPR�\�HO�SRVLWLYLVPR�TXHGµ�FDQFHODGR�
FXDQGR�ORV�GHUHFKRV�IXQGDPHQWDOHV�VH�LQFRUSRUDURQ�D�ORV�GHUHFKRV�FRQV�
WLWXFLRQDOHV��(VW£Q�LQFRUSRUDGRV�GH�WDO�PDQHUD�GH�TXH�QR�VRQ�WD[DWLYRV��
VLQR�TXH�VH�GHULYDQ�GHUHFKRV�IXQGDPHQWDOHV�D�SHVDU�GH�QR�HVWDU�HQ�OD�OLVWD�
HQXQFLDWLYD�GH�HVWRV�GHUHFKRV��3RU�OR�TXH��ODV�FRQVWLWXFLRQHV�ODWLQRDPHUL�
FDQDV�GHO�QXHYR�FRQVWLWXFLRQDOLVPR�GH�OD�G«FDGD�GH�ORV�����VLJOR���OR�TXH�
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WUDWDQ�HV�GH�FRQVWUXLU�FRQGLFLRQHV�PDWHULDOHV�GRQGH�ORV�FLXGDGDQRV�VHDQ�
WDOHV��HV�GHFLU��SHUVRQDV�GHOLEHUDQWHV�TXH�GHFLGHQ�\�TXH�VDEHQ�ODV�FRQVH�
FXHQFLDV�TXH�UHVXOWDQ�GH�GLFKDV�GHFLVLRQHV��(VWDPRV�EDMR�HO�SDUDGLJPD�
QXHYR�GHO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��GRQGH�OD�SURPRFLµQ�
\�WXWHOD�GH�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV�SRU�SDUWH�GH�
ORV�WULEXQDOHV�\�FRUWHV�FRQVWLWXFLRQDOHV�GHPXHVWUD�TXH�GLFKRV�µUJDQRV�
FRQVWLWXFLRQDOHV�VH�HVW£Q�SRQLHQGR�D�WRQR�FRQ�OD�&RQVWLWXFLµQ�\�HQ�SURFHVR�
GH�ORJUDU�YHUGDGHUDV�VRFLHGDGHV�GHPRFU£WLFDV��

Conferencia

 Teoría e inTerpreTaCión ConsTiTuCional

Antonio López Castillo, catedrático de la 
Facultad de Derecho de la Universidad 
Autónoma de Madrid

(O�SURIHVRU�/µSH]�&DVWLOOR�GHVDUUROOµ�WUHV�FXHVWLRQHV��DERUGµ�OD�GL�
PHQVLµQ�SRO¯WLFD�GH�OD�LQWHUSUHWDFLµQ�FRQVWLWXFLRQDO��UHDOL]µ�XQ�UHFRUULGR�
VREUH�ORV�FULWHULRV�WUDGLFLRQDOHV�\�HVSHF¯FRV�GH�LQWHUSUHWDFLµQ�FRQVWLWX�
FLRQDO��\��SRU�¼OWLPR��H[SXVR�VREUH�OD�SRVLFLµQ�TXH�RFXSDQ�ORV�WULEXQDOHV�
FRQVWLWXFLRQDOHV��VXSUHPRV�LQW«USUHWHV�GH�OD�&RQVWLWXFLµQ��(Q�FXDQWR�DO�
SULPHU�SXQWR��VH�WRPµ�FRPR�UHIHUHQFLD�HO�DIDPDGR�FDVR�0DUEXU\�YV��0D�
GLVRQ��GHVWDFDQGR�VX�VLJQLFDGR��VX�LPSRUWDQFLD��DFHQWXDQGR�TXH�VH�WUDWD�
GH�XQ�FDVR�H[WUHPDGDPHQWH�SRO¯WLFR��GDGR�TXH�HO�MXH]�0DUVKDOO�HVWXYR�
GLUHFWDPHQWH�LPSOLFDGR�HQ�OD�FXHVWLµQ�TXH�WHQ¯D�TXH�UHVROYHU��

,JXDOPHQWH��VH�UHULµ�DO�FRQWH[WR�GH�OD�(XURSD�HQWUH�JXHUUDV��OD�FULVLV�
GHO�FRQVWLWXFLRQDOLVPR��HQ�PHGLR�GH�OD�FULVLV�GHO�SRVLWLYLVPR�MXU¯GLFR��FRQ�
SU£FWLFDV�GHO�XVR�DOWHUQDWLYR�GHO�GHUHFKR��DQDOL]DQGR�GRV�SODQWHDPLHQWRV�
FRQWUDSXHVWRV��GH�XQD�SDUWH� OD�SURSXHVWD�GH�XQ�GHIHQVRU�SRO¯WLFR�GH� OD�
&RQVWLWXFLµQط�HO�DUJXPHQWR�GH�.DUO�6KFKPLWWط��SDUWLHQGR�GH�OD�LGHD�GH�TXH�
ORV�MXHFHV�QR�SXHGHQ�GHFLGLU�VREUH�FXHVWLRQHV�SRO¯WLFDV��VROR�HO�SUHVLGHQWH�
GH�UHLFK��HOHJLGR�SRU�HO�SXHEOR��XQD�JXUD�QHXWUDO��OHJLWLPDGR�GLUHFWDPHQWH�
SRU�HO�SXHEOR��R�VHD��OD�P£[LPD�H[SUHVLµQ�SRO¯WLFD�GHO�SXHEOR���)UHQWH�D�HVD��
SRVWXUD��OD�LGHD�NHOVHQLDQD��PHGLDQWH�OD�FXDO�ORV�MXHFHV�GHMDQ�GH�DSOLFDU�OD�
OH\�PHGLDQWH�XQ�XVR�DOWHUQDWLYR�GHO�GHUHFKR��VH�SURSRQH�FRQWURODU�OD�FRQV�
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WLWXFLRQDOLGDG�GH�OD�OH\�PHGLDQWH�XQ�µUJDQR�MXULVGLFFLRQDO��XQ�µUJDQR�DG�
KRF�TXH�VHU¯D�XQD�HVSHFLH�GH�OHJLVODGRU�QHJDWLYR��HO�WULEXQDO�FRQVWLWXFLRQDO�

&RQVLGHUD� TXH� KR\� G¯D� WHQHPRV� XQD� UHJHQHUDFLµQ� FRQVWLWXFLRQDO��
FRQ�FRQVWLWXFLRQHV�TXH�FRQWLHQHQ�GHUHFKRV��SULQFLSLRV��YDORUHV��FRQVWL�
WXFLRQHV�FRQ�JUDQ�FDUJD�LGHROµJLFD��(VWDV�FRQVWLWXFLRQHV�FRQWHPSRU£QHDV�
SUHVHQWDQ�XQD�VHULH�GH�FDUDFWHU¯VWLFDV��DOWD�GHQVLGDG�\�VXVWDQWLYLGDG�GH�ODV�
QRUPDV��FHQWUDOLGDG�GH�OD�&RQVWLWXFLµQ�FRPR�FHQWUR�JUDYLWDWRULR��FHQWUR�
GHO�RUGHQ�FRQVWLWXFLRQDO��\�OD�HVWDELOLGDG�QRUPDWLYD��DXQTXH�UHFRQRFH�TXH�
ODV�FRQVWLWXFLRQHV�SXHGHQ�SHUGHU�HVRV�UDVJRV��OR�TXH�LPSDFWD�OD�ODERU�GH�
LQWHUSUHWDFLµQ�SRU�SDUWH�GH�ORV�MXHFHV�

Conferencia

 ConsoliDaCión De la jusTiCia ConsTiTuCional en un 
esTaDo soCial y DemoCráTiCo De DereCho 

Mag. Patricio Pazmiño Freite, presidente de la
Corte Constitucional de Ecuador

(O�PDJLVWUDGR�3D]PL³R�H[SRQH�VREUH�ODف�&RQVROLGDFLµQ�GH�OD�MXVWLFLD�
FRQVWLWXFLRQDO�HQ�XQ�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKRق��,QLFLD��SRU�
HO�SURFHVR�KLVWµULFR�TXH�KD�YLYLGR�(FXDGRU�KDVWD� OOHJDU�D�HVD� OHJLWLPL�
GDG�TXH�VH�SXHGH�H[SHULPHQWDU�DFWXDOPHQWH��5HHUH�TXHف�OD�QRFLµQ�GH�
OD�SDUWLFLSDFLµQ�FLXGDGDQD�HV�\�KD�VLGR�OD�KHUUDPLHQWD�IXQGDPHQWDO�GHO�
SURFHVR�GH�OHJLWLPL]DFLµQق��(VWR���DFRPSD³DGR�GHO�DPSOLR�HVFUXWLQLR��HV�
OD�KHUUDPLHQWD�GH�JDUDQW¯D�GH�ORV�FLXGDGDQRV�\�FLXGDGDQDV�TXH�WHUPLQDQ�
SRU�FRQVROLGDU�OD�MXVWLFLD�FRQVWLWXFLRQDO�

3RVWHULRUPHQWH�LQYLHUWH�VX�SRQHQFLD�\�VH�SUHJXQWD��FX£O�HV�HO�SDSHO�
TXH�FXPSOH�R�GHEH�FXPSOLU�HVWD�MXVWLFLD�HQ�HO�SURFHVR�GH�FRQVROLGDFLµQ�GH�
ODV�QXHYDV�GHPRFUDFLDV�HQ�QXHVWUR�VXEFRQWLQHQWH"�6H�UHVSRQGH�TXH�HVWR�
GHSHQGHU£�GHO�PRGHOR�GH�GHPRFUDFLD�FRQVWLWXFLRQDO�TXH�VH�VLW¼H��FDWHJR�
UL]£QGRODVط�FRPR�OR�KL]R�%UXFH�$FNHUPDQط�HQܬ��PRQLVWD���LL��GXDOLVWD�\�
�LLL��IXQGDPHQWDOLVPR�FRQVWLWXFLRQDO��&RQVLGHUD�TXH�HVWH�¼OWLPR�VH�IXQGD�
HQ�OD�GLJQLGDG�KXPDQD�UHSUHVHQWDGD�HQ�OD�SURPRFLµQ��UHVSHWR�\�JDUDQW¯D�
GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�XQD�PDQHUD�PX\�UDGLFDO��([SUHVD�TXH�
HO�QXHYR�FRQVWLWXFLRQDOLVPR�GH�QXHVWUD� UHJLµQ� ORJUD�XQD�VROXFLµQ�P£V�
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DGHFXDGD�GRQGH�VH�HQFXHQWUD�OR�PHMRU�GHO�IXQGDPHQWDOLVPR�DO�JDUDQWL]DU�
OD�YDOLGH]�\�HFDFLD�GH�ODV�GHFLVLRQHV�GHPRFU£WLFDV��DO�PLVPR�WLHPSR�TXH�
JDUDQWL]D�OD�VXSUHPDF¯D�LQGLVFXWLGD�GH�ORV�GHUHFKRV��TXH�IXQFLRQDQ�D�OD�
YH]�FRPR�O¯PLWHV�GHO�SRGHU�

([SRQH�TXH�HVWH��VLQ�HPEDUJR��QR�VHU¯D�P£V�TXH�OHWUD�PXHUWD�VL�QR�
VH�JDUDQWL]D�UHDOPHQWH�OD�HFDFLD�UHDO�GH�OD�&RQVWLWXFLµQ�SDUD�OR�FXDO�VH�
UHTXLHUH�GH�OD�H[LVWHQFLD�GH�XQD�MXVWLFLD�\�GH�XQ�MXH]�FRQVWLWXFLRQDO�IXHUWH�\�
SRO¯WLFDPHQWH�FRPSURPHWLGR�FRQ�ORV�P£V�QHFHVLWDGRV�\�FRQ�HO�Q�XOWHULRU�GH�
OD�QRUPDWLYD��TXH�HV�OD�SOHQD�UHDOL]DFLµQ�GH�OD�GLJQLGDG�KXPDQD��&RQFOX\µ�
UHULHQGR�GHVGH�VX�SRVLFLµQ�GH�SUHVLGHQWH�GH�XQ�WULEXQDO�FRQVWLWXFLRQDO�
TXH�ORV�MXHFHV�FRQVWLWXFLRQDOHV�ODWLQRDPHULFDQRV�QR�GHEHQ�TXHGDUVH�HQ�
OD�UHSDUWLFLµQ�PHF£QLFD�GH�ORV�SRVWXODGRV�GHO�JDUDQWLVPR�FRQVWLWXFLRQDO��
VLQR�TXH�FRQ�VXV�GHFLVLRQHV�\�D�WUDY«V�GH�VXV�LQWHUSUHWDFLRQHV�GHEHQ�DVH�
JXUDUVH�TXH�HVWDV�GHFLVLRQHV�HVW«Q�EDVDGDV�HQ�OD�UHDOLGDG��\�HQ�WDO�VHQWLGR�
GHEHQ�DOHMDUVH�GHO�LGHDOLVPR�MXU¯GLFR��GHO�FRQFHSWXDOLVPR�\�GH�OD�SRHV¯D�
FRQVWLWXFLRQDO��OR�TXH�WHUPLQDU£�SRU�HQFDPLQDUف�VLQ�SULVD��SHUR�VLQ�SDXVDق�
KDFLD�ORV�REMHWLYRV�FRQVWLWXFLRQDOHV�

Panel

 DereChos y liberTaDes funDamenTales en el esTaDo 
soCial y DemoCráTiCo De DereCho

Rosalía Sosa Pérez, profesora universitaria, 
directora ejecutiva de Participación Ciudada-
na; Mag. Domingo Gil, juez de la Corte de 
Trabajo de Santiago; Prof. Nassef Perdomo, 
jurista experto en derecho constitucional

D��5RVDO¯D�6RVD�3«UH]

(O� UHWR�GH�QXHVWUR�7ULEXQDO�&RQVWLWXFLRQDO� HV� WUDQVIRUPDU�QXHVWUD�
FXOWXUD�MXU¯GLFD�\�SHUPHDUOD�D�WRGRV�VXV�FLXGDGDQRV�\�SRGHUHV��SXHVWR�TXH�
OD�EDWDOOD�SRU� OD�GHPRFUDFLD� LQYROXFUD�HO� IRUWDOHFLPLHQWR�GH�ODV� LQVWLWX�
FLRQHV�SDUD�DFRUWDU�OD�EUHFKD�HQWUH�HO�GHEHU�VHU�\�HO�VHU�GH�OD�GHPRFUDFLD�
FRQVWLWXFLRQDO��



807
Relatoría del Congreso

Dr. Flavio Darío Espinal,
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/RV�GHUHFKRV�IXQGDPHQWDOHV�QR�VROR�VRQ�GHUHFKRV�VXEMHWLYRV��VLQR�TXH�
WDPEL«Q�VRQ�LQWHJUDGRV�SRU�SULQFLSLRV�E£VLFRV�GHO�RUGHQ�FRQVWLWXFLRQDO�TXH�
OLPLWDQ�DO�SRGHU�HVWDWDO��JHQHUDQGR�DV¯�XQ�FOLPD�GH�FRQYLYHQFLD�SDUD�HO�OLEUH�
GHVDUUROOR�GH�OD�SHUVRQDOLGDG��(VWRV�GHUHFKRV�VH�LQWHJUDQ�D�OD�&RQVWLWXFLµQ�
SDUD�KDFHUORV�H[LJLEOHV��ORV�FXDOHV�KDQ�UHFRJLGR�XQ�ODUJR�FDPLQR�GH�HYROX�
FLµQ��GHVDUUROOR�\�DVLPLODFLµQ��GRQGH�ORV�RSHUDGRUHV�MXU¯GLFRV��HO�OHJLVODGRU��
HO�SRGHU�MXGLFLDO�\�HO�7&��FRQJXUDQ�HVWDV�FDWHJRU¯DV��(O�(VWDGR��SRU�VX�
SDUWH��DO�HVWDU�DO�VHUYLFLR�GHO�SXHEOR��GHEH�SURFXUDU�OD�UHDOL]DFLµQ�HIHFWLYD�GH�
HVWRV�GHUHFKRV�TXH�H[LJHQ�XQD�HIHFWLYD�SURWHFFLµQ��JDUDQW¯D�\�H[LJLELOLGDG��
3HUR�SDUD�HOOR�KD\�XQD�QHFHVLGDG�FRQVWLWXFLRQDO�GH�DUWLFXODUORV��\D�TXH�
ODV�RQWHUDV�TXH�GHQHQ�ORV�GHUHFKRV�\�ODV�OLEHUWDGHV�HVW£Q�LQGHQLGDV��

E�� 0DJ��'RPLQJR�*LO

$UJXPHQWD�TXH� ODV�QRFLRQHV�GHف�(VWDGR�GH�GHUHFKRق�\�GHف�(VWDGR�
FRQVWLWXFLRQDOق�\D�QR�VRQ�WDQ�GLVWLQWDV��SXHV�HVWDPRV�HQ�SUHVHQFLD�GH�XQ�
FRQFHSWR�SURJUHVLYR��DO�LJXDO�TXH�ORV�GHUHFKRV��IXQGDPHQWDOHV��P£V�DOO£�GH�
OD�FRQFHSFLµQ�DOHPDQD�GHO�VLJOR�;,;��\�HVWH�HV��HOف�(VWDGR�FRQVWLWXFLRQDO�
GH�GHUHFKRق��(VWD�QXHYD�QRFLµQ�HV�XQ�VLQµQLPR�GH�(VWDGR�VRFLDO�\�GHPR�
FU£WLFR�GH�GHUHFKR��'H�LJXDO�PDQHUD��OD�FRQFHSFLµQ�GH�(VWDGR�OLEHUDO�KD�
SDVDGR�D�XQD�GH�(VWDGR�DFWLYR��\D�HO�(VWDGR�QR�SXHGH�DEVWHQHUVH�HQWH�D�
ORV�GHUHFKRV��VLQR�TXH�GHEH�FRQFHGHUORV��&RPR�(VWDGR�DFWLYR�VH�OH�H[LJH�
HO�FXPSOLPLHQWR�GH�WRGRV�ORV�GHUHFKRV�LQKHUHQWHV�D�ORV�VHUHV�KXPDQRV�GH�
PDQHUD�JHQHUDO�\�VH�OH�SURFXUD�TXH�ORV�PLVPRV�VHDQ�JDUDQWL]DGRV��(VWD�
H[LJHQFLD�VH�HQFXHQWUD�FRQVDJUDGD�HQ�QXHVWUD�QXHYD�&RQVWLWXFLµQ�FRQ�VX�
FDW£ORJR�GH�GHUHFKR��VXV�PHFDQLVPRV�SDUD�JDUDQWL]DUORV��VXV�JDUDQW¯DV�SUR�
FHVDOHV��VX�GHUHFKR�D�OD�WXWHOD�D�WUDY«V�GHO�GHELGR�SURFHVR�\�VXV�UHTXLVLWRV�
GH�LQWHUSUHWDFLµQ��

F�� 3URI��1DVVHI�3HUGRPR�

(Q� VX� SDUWLFLSDFLµQ�� HO� SURIHVRU�1DVVHI� 3HUGRPR� GHVWDFµ� TXH� ORV�
GHUHFKRV� FRQWLHQHQ�HQ� VX� VHQR� VX�SURSLD�JDUDQW¯D��SXQWXDOL]DQGR�TXH�
FXDQGR�OD�&RQVWLWXFLµQ�VH³DOD�TXH�H[LVWH�XQ�GHUHFKR��QR�VROR�SURSRQH�XQD�
QRUPD��VLQR�TXH�PDQGD�D�OD�DFFLµQ��LQFOX\HQGR�OD�DFFLµQ�GH�VXEVDQDFLµQ���
$V¯��HO�WLWXODU�GH�XQ�GHUHFKR�VXEMHWLYR�WLHQH�OD�H[SHFWDWLYD�MXU¯GLFD�GH�TXH�
ORV�GHP£V�WLWXODUHV�GH�GHUHFKRV�UHVSHWHQ�HO�VX\R��3HUR�DGHP£V��WLHQH�OD�
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H[SHFWDWLYD�MXU¯GLFD�GH�TXH�HO�(VWDGR�DFW¼H�SDUD�KDFHU�HIHFWLYR�VX�GHUHFKR�
VL�HVWH�KD�VLGR�YXOQHUDGR��7RGRV�ORV�GHUHFKRV�VRQ�SUHVWDFLRQDOHV��\�XQD�GH�
HVWDV�SUHVWDFLRQHV�HV�OD�JDUDQW¯D�HIHFWLYD�GHO�GHUHFKR��3RU�HVR��ORV�PHFD�
QLVPRV�GH�JDUDQW¯D�QR�VROR�H[LVWHQ�R�FREUDQ�VHQWLGR�FXDQGR�DFW¼DQ�D�IDYRU�
GH�OD�HFDFLD��VLQR�TXH�VRQ�HQ�V¯�PLVPRV�SDUWH�GHO�GHUHFKR�FRQFXOFDGR��
(V�SRU�WDQWR�TXH�ORV�HQFDUJDGRV�GH�GHFLGLU�VREUH�ODV�DFFLRQHV�GH�JDUDQW¯D�
WLHQHQ�TXH�GHFLGLU� VLHPSUH�VREUH�HO�GHUHFKR�FX\D�SURWHFFLµQ�VH�EXVFD��
1HJDUVH�D�GHFLGLU�VREUH�HOOR��DPSDUDGRV�HQ�DUJXPHQWRV�IRUPDOHV��QR�HV�
VLPSOHPHQWH�XQD�GHWHUPLQDFLµQ�GH�QDWXUDOH]D�SURFHVDO��HV�XQD�GHFLVLµQ�
VREUH�HO�IRQGR��VREUH�HO�HMHUFLFLR�GHO�GHUHFKR�YXOQHUDGR��(Q�VXPD��HQ�OD�
&RQVWLWXFLµQ�GRPLQLFDQD�QR�KD\�WDO�FRVD�FRPR�HO�GHUHFKR�D�OD�JDUDQW¯D�
GHO�GHUHFKR��ORV�WULEXQDOHV�HVW£Q�VLHPSUH�REOLJDGRV�D�KDFHU�HIHFWLYRV�ORV�
GHUHFKRV���6HJUHJDU�HO�UHFRQRFLPLHQWR�GHO�GHUHFKR�\�OD�JDUDQW¯D�GHO�PLVPR�
QR�HV�DSOD]DU�R�QR�DSOLFDU�OD�JDUDQW¯D��HV�YLRODU�HO�GHUHFKR�PLVPR�

Conferencia

 ConTrol De ConsTiTuCionaliDaD y ConTrol De Con-
VenCionaliDaD: herramienTas y Deberes Del juez en 
el marCo Del esTaDo ConsTiTuCional De DereCho

Oscar Urviola Hani, presidente del Tribunal 
Constitucional de Perú 

$O�LQLFLDU�VX�SRQHQFLD��HO��PDJLVWUDGR�8UYLROD�+DQL�UHFDOFµ�HO�IHUYRU�
GHPRFU£WLFR�TXH�DFWXDOPHQWH�YLYH�5HS¼EOLFD�'RPLQLFDQD�\�UHFRUGµ�TXH�
FRUUHVSRQGH�D�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV��D�QLYHO�JHQHUDO��KDFHU�UHDOLGDG�
ODV�FRQVWLWXFLRQHV�XWµSLFDV��(Q�HVWH�VHQWLGR��VH³DOD�TXH�HQ�HO�PXQGR�GH�
KR\��FDGD�YH]�P£V�JOREDOL]DGR�\�PXOWLODWHUDO��OD�SURWHFFLµQ�GH�ORV�GHUHFKRV�
IXQGDPHQWDOHV�KD�GHYHQLGR�HQ�SDWULPRQLR�GH�OD�FRPXQLGDG�LQWHUQDFLRQDO��
<�HV�TXH�HO�UHVSHWR�GH�ORV�GHUHFKRV�GH�ORV�FLXGDGDQRV�\D�QR�HV�XQD�FXHV�
WLµQ�GH�JDUDQW¯D�TXH�TXHGD�HQ�HO�£PELWR�QDFLRQDO��VLQR�TXH�WUDVFLHQGH�DO�
SODQR�LQWHUQDFLRQDO�HQ�HO�FXDO�KRPEUHV�\�PXMHUHV�SXHGHQ�LU�D�LQVWDQFLDV�
LQWHUQDFLRQDOHV��(V�QHFHVDULR�WHQHU�SUHVHQWH�TXH�HO�PRGHOR�GH�(VWDGR�\�
VXV� JDUDQW¯DV� VH� WUDVODGDQ� DO� £PELWR� LQWHUQDFLRQDO��(VWR�KD� GDGR� OXJDU�
DOف�(VWDGR�FRRSHUDWLYRق�R�(VWDGR�TXH�WRPD�HQ�FXHQWD�D�VXV�FLXGDGDQRV�
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QDFLRQDOHV�\�D�ORV�FLXGDGDQRV�GHO�PXQGR��(V�HQ�HVWH�(VWDGR�FRRSHUDWLYR�
GRQGH�FRQX\HQ�HQ�PDQRV�GH�ORV�MXHFHV�GRV�KHUUDPLHQWDV�GH�SURWHFFLµQ�GH�
ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�RUGHQ�QDFLRQDO�H�LQWHUQDFLRQDO��HO�FRQWURO�
GH�FRQYHQFLRQDOLGDG�\�HO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��

'HO�DQ£OLVLV�FRPSDUDWLYR�GH�DPEDV�KHUUDPLHQWDV�SURFHGLµ�D�GHQLUORV��
GHWHUPLQDU�VXV�IXQGDPHQWRV��ORV�PRGHORV�GH�GHVDUUROOR�GH�DPERV�FRQWUROHV��
VXV�REMHWRV�\�VXV�HIHFWRV��6H³DOµ�SDUWLFXODUPHQWH�TXH�OD�VXSUHPDF¯D�GH�OD�
&RQVWLWXFLµQ�HV�HO�IXQGDPHQWR�\�SXQWR�GH�SDUWLGD�GHO�FRQWURO�FRQVWLWXFLRQDO�
\�TXH�OD�&RQYHQFLµQ�$PHULFDQD�GH�'HUHFKRV�+XPDQRV�\�OD�MXULVSUXGHQFLD�
GH�OD�&RUWH�,QWHUDPHULFDQD�GH�'HUHFKRV�+XPDQRV�VRQ�ORV�IXQGDPHQWRV�
\�SXQWRV�GH�SDUWLGD�GHO�FRQWURO�GH�FRQYHQFLRQDOLGDG��'H�LJXDO�PDQHUD��
GHQRWµ�HO�HIHFWR�TXH�DPERV�FRQWUROHV�WLHQHQ��VX�HIHFWR� LQWHU�SDUWHV�\�R�
HUJD�RPQHV��GHSHQGLHQGR�HO�FDVR��\�HMHPSOLFµ�OD�IXHU]D�GH�HVWRV�FRQ�HO�
FDVR�FKLOHQR��GRQGH�HO�FRQWURO�GH�FRQYHQFLRQDOLGDG�HMHUFLGR�D�WUDY«V�GH�OD�
MXULVSUXGHQFLD�GH�OD�&RUWH�HQ�HO�FDVR7ف�HQWDFLµQ�GH�&ULVWR�Y��&KLOHق�JHQHUµ�
XQD�UHIRUPD�FRQVWLWXFLRQDO�LQWHUQD�HQ�GLFKD�SD¯V��

&RQFOX\µ�VXEUD\DQGR�TXH�HO�HMHUFLFLR�GH�DPERV�WLSRV�GH�FRQWURO�SRU�
SDUWH�GH�ORV�MXHFHV�QDFLRQDOHV�FRQVWLWX\H��DQWHV�TXH�XQD�IDFXOWDG�R�XQD�
SUHUURJDWLYD�GHSHQGLHQWH�GHO�FULWHULR�MXULVGLFFLRQDO�GH�FDGD�XQR��XQ�GHEHU�
\�XQ�GHVD¯R�HQWH�DO�FXDO�GHEHQ�HQFRQWUDUVH�DGHFXDGDPHQWH�SUHSDUDGRV��
(Q�HO�PDUFR�GH�XQ�(VWDGR�FRQVWLWXFLRQDO�GH�GHUHFKR��OD�PLUDGD�GHO�MXH]�
\D�QR�GHEH�FHQWUDUVH� VRODPHQWH�HQ� VXMHWDUVH� D� ODV� OH\HV�QDFLRQDOHV� \� OD�
&RQVWLWXFLµQ�� VLQR� TXH� GHEH� DEDUFDU� ORV� HVW£QGDUHV� HVWDEOHFLGRV� HQ� OD�
&RQYHQFLµQ�\�OD�MXULVSUXGHQFLD�GH�OD�&,'+��(O�SULQFLSDO�UHWR�GH�ORV�MXHFHV�
FRQWHPSRU£QHRV�HV��SRU�WDQWR��OD�DUPRQ¯D�GH�DPERV�FRQWUROHV�D�OD�FXDO�HO�
MXH]�GHEH�DSXQWDU���

Conferencia

 neoConsTiTuCionalismo y garanTismo

Dr. Manuel Aragón Reyes, magistrado del 
Tribunal Constitucional español

�7RPDUVH�OD�&RQVWLWXFLµQ�HQ�VHULR�HV��HIHFWLYDPHQWH��WRPDUVH�HQ�VHULRف
HO�GHUHFKR�FRQVWLWXFLRQDOق�HV�XQD�GH�ODV�LGHDV�TXH�H[SRQH�HO�SURIHVRU�$UDJµQ�
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HQ�VX�SRQHQFLD�VREUH�QHRFRQVWLWXFLRQDOLVPR�\�JDUDQWLVPR��TXH�LQLFLD�DO�
UHIHULU�TXH�OD�GLYLVLµQ�GH�SRGHUHV�WLHQH�VX�EDVH�SULPHUD�HQ�HO�SRGHU�FRQV�
WLWX\HQWH�TXH�VH�H[SUHVD�PHGLDQWH�OD�&RQVWLWXFLµQ�\�TXH�WHUPLQD�SRU�VHU�
D�VX�YH]�HO�FRƎXQWR�D[LROµJLFR�GH�WRGR�HO�RUGHQDPLHQWR�TXH�HQ�ODV�QXHYDV�
FRQVWLWXFLRQHV�QR�SUHWHQGH�VROR�UHJXODU�HO�PRGR�GH�VHU�GHO�(VWDGR��VLQR�
WDPEL«Q�XQ�GHWHUPLQDGR�PRGR�GH�VHU�GH�OD�VRFLHGDG��D�&RQVWLWXFLµQ/ف�
\D�QR�HV�VROR�HO�IXQGDPHQWR��VLQR�EDVH�GH�WRGR�HO�RUGHQق��

/D� WHVLWXUD� GH� OD� GHPRFUDFLD� QHRFRQVWLWXFLRQDO� HQ� OD� TXH� YLYLPRV�
FRQOOHYD�XQ�HQULTXHFLPLHQWR�GHO�GHUHFKR��XQD�H[WHQVLµQ�GH�ODV�JDUDQ�
W¯DV�TXH� VRQ�SDUWH� LQWU¯QVHFD�GHO�GHUHFKR�FRQVWLWXFLRQDO� \�TXH� VH�KDQ�
H[WUHPDGR�KDVWD� HO�SXQWR�TXH�GHEHPRV�SHQVDU�PX\� VHULDPHQWH�HQ� VX�
DGHFXDFLµQ�SDUD�TXH�QR�SDVHQ�D�VHU�HVWRUERV�HQ�YH]�GH�JDUDQW¯DV��<�DV¯�
VREUHOOHYD� HVWD� QXHYD� YLVLµQ� GHPRFU£WLFD� HO� TXH� VH� RWRUJXH� XQ� SDSHO�
SURWDJµQLFR�SDUD�ORV�MXHFHV�TXH�VHU£Q�ORV�HQFDUJDGRV�GH�OD�DSOLFDFLµQ�H�
LQWHUSUHWDFLµQ�GH�WRGR�OR�TXH�WHUPLQD�VLHQGR�HO�RUGHQDPLHQWR��XQ�JUDQ�
SRGHU��TXH�SRU�VX�JUDQGH]D�UHTXLHUH�GH�O¯PLWHV��/¯PLWHV�TXH�HO�H[SRVLWRU�
FRORFD�HQ�HO�DFWLYLVPR�FRQVWLWXFLRQDO�GRQGH�HO�MXH]�SDVD�D�VHU�XQD�HVSHFLH�
GH�OHJLVODGRU��WHUPLQDQGR�SRU�SRQHU�HQ�ULHVJR�OD�GLYLVLµQ�GH�SRGHUHV�\�
FRQ�HOOD�OD�GHPRFUDFLD�PLVPD��6XVWHQWD�TXH�VL�ELHQ�HV�FLHUWR�TXH�HO�MXH]�
SXHGH�OODPDU�OD�LQFRQVWLWXFLRQDOLGDG�GH�XQD�OH\��HVWH�QR�SRGU£�FRQYHU�
WLUOD�R�UHLQYHQWDUOD�\D�TXH�QR�VH�OH�SXHGH�KDFHU�GHFLU�D�OD�&RQVWLWXFLµQ�
OR�FRQWUDULR�D�OR�TXH�OD�PLVPD�GLFH�\�HVWR�VROR�VH�JDUDQWL]DU£�PHGLDQWH�
XQD�REOLJDWRULD�MXVWLFDFLµQ�\�DUJXPHQWDFLµQ�TXH�GHEH�LU�P£V�DOO£�GH�ODV�
UHJODV�KHUPHQ«XWLFDV��SDVDQGR�D�OD�WHRU¯D�FRQVWLWXFLRQDO�SURYHQLHQWH�GHO�
PRGHOR�PLVPR�TXH�OH�GLR�OX]�
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Debate

 el posiTiVismo, posposiTiVismo y norma juríDiCa en el 
esTaDo soCial y DemoCráTiCo De DereCho

Dr. Juan Antonio García Amado, catedrático 
Universitario de León, España; Dr. Manuel 
Atienza, catedrático Universidad de Alicante, 
España

(Q�HO�FLHUUH�GH�OD�MRUQDGD�GHO�PL«UFROHV��HO�&RQJUHVR�IXH�HO�HVFHQDULR�
GH�XQ�GHEDWH� LQWHOHFWXDO�HQWUH� ORV�FDWHGU£WLFRV�HVSD³ROHV�-XDQ�$QWRQLR�
*DUF¯D�$PDGR�\�0DQXHO�$WLHQ]D��FRQ�OD�PRGHUDFLµQ�GHO�SUHVLGHQWH�GHO�
7ULEXQDO�&RQVWLWXFLRQDO��'U��0LOWRQ�5D\�*XHYDUD�

(O�WHPD�WUDWDGRف��(O�SRVLWLYLVPR��SRVSRVLWLYLVPR�\�QRUPD�MXU¯GLFD�HQ�
HO�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKRق��VXVFLWµ�XQ�DFDORUDGR�GHEDWH�
HQWUH�ORV�DFWRUHV�SDUWLFLSDQWHV��FXOPLQDQGR�FRQ�OD�LQHVSHUDGD��\�D�OD�YH]�
EULOODQWH�FRPR�OD�GH�ORV�GHP£V�SDQHOLVWDV��LQWHUYHQFLµQ�GHO�H[PDJLVWUDGR�
FRORPELDQR�&DUORV�*DYLULD�

'H�XQ�ODGR��-XDQ�$QWRQLR�*DUF¯D�VRVWXYR�TXH�QR�SXHGH�KDEHU�FRQV�
WLWXFLRQDOLVPR� VLQ� SRVLWLYLVPR��$JUHJµ� TXH� VL� QR� KXELHUD� XQ� FULWHULR�
SRVLWLYR�GHO�GHUHFKR�QR�KDEU¯D�WULEXQDOHV�FRQVWLWXFLRQDOHV���5HULµ�TXH�HO�
SRVLWLYLVPR�QR�RHFH�XQD�WHRU¯D�FRPSOHWD�GHO�GHUHFKR��SHUR�TXH�WDPSRFR�
DUPD�TXH�ODV�QRUPDV�MXU¯GLFDV�QR�SUHVHQWDQ�SUREOHPDV�LQWHUSUHWDWLYRV��
TXH�QR�VH�SODQWHHQ�SUREOHPDV�GH�SUXHED�R�TXH�OD�DSOLFDFLµQ�GHO�GHUHFKR�
VHD�XQD�RSHUDFLµQ�DXWRP£WLFD�TXH�FRQFLEH�XQD�¼QLFD�VROXFLµQ�FRUUHFWD�
SDUD�ORV�FDVRV��GH�QLQJ¼Q�PRGR�DUPD�TXH�QR�SXHGHQ�H[LVWLU�SDXWDV�GH�
FRQWURO� UDFLRQDO� GH� ORV� IDFWRUHV� LGHROµJLFRV�� VRFLDOHV�� SHUVRQDOHV� HQ� OD�
GHFLVLµQ�MXGLFLDO�

3RU�VX�SDUWH��0DQXHO�$WLHQ]D�IRUPXOµ�OD�SUHJXQWD��KDVWD�TX«�SXQWR�HV�
DFHSWDEOH�XQ�FRQFHSWR�GH�GHUHFKR�TXH�SUHVFLQGH�GH�FRQVLGHUDFLRQHV�LQWHU�
SUHWDWLYDV"���(O�GHUHFKR�HV�XQD�HVWUXFWXUD�QRUPDWLYD�FRPSOHMD�TXH��DO�Q�
\�DO�FDER��WUDWD�GH�VDOYDJXDUGDU�XQ�YDORU��XQ�HVWDGR�GH�FRVDV���([SUHVµ�TXH�
HO�SRVLWLYLVWD�WLHQH�XQD�YLVLµQ�SXUDPHQWH�IRUPDO�GHO�GHUHFKR��\�HQ�FDPELR��
HO�QR�SRVLWLYLVWD�VRVWLHQH�TXH�HVD�FRQFHSFLµQ�GH�GHUHFKR�HV�LQVDWLVIDFWRULD�
WRGD�YH]�TXH�QR�SODQWHD�ORV�SUREOHPDV�P£V�LPSRUWDQWHV�TXH�QRV�GHVD¯DQ�
DFWXDOPHQWH���/D�H[LVWHQFLD�GH�XQD�FRQH[LµQ�LQWU¯QVHFD��FRQFHSWXDO��HQWUH�
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HO�GHUHFKR�GH�ORV�(VWDGRV�FRQVWLWXFLRQDOHV�\�OD�PRUDO�QR�VLJQLFD�TXH�VHD�
LPSRVLEOH�HPLWLU�MXLFLRV��1R�HV�OR�PLVPR�HO�GHUHFKR�\�OD�PRUDO��SHUR�QR�
VH�SXHGHQ�HQWHQGHU��SRU�HMHPSOR��ORV�GHUHFKRV�IXQGDPHQWDOHV�VL�GHMDPRV�
IXHUD�OD�PRUDO��(O�GHUHFKR�VXSRQH�XQD�GLPHQVLµQ�YDORUDWLYD��XQ�HOHPHQWR�
GH�LGHDOLGDG��6L�GHMDPRV�IXHUD�ORV�YDORUHV��QR�SRGHPRV�HQWHQGHU�OR�TXH�
HV�LQWHUSUHWDU�HO�GHUHFKR�

(O�SURIHVRU�*DYLULD�GHIHQGLµ�HQ�VX�LQWHUYHQFLµQ�OD�YDOLGH]�GHO�SRVLWLYLV�
PR��FRQ�VX�REMHWR�\�P«WRGR�GH�HVWXGLR��SHUR�D�OD�YH]�UHFRQRFLµ�TXH�HQ�HO�
PRPHQWR�GHFLVLRQDO�GHO�MXH]�FRQVWLWXFLRQDO�HVWH�QR�SXHGH�HYLWDU�LQIRUPDU�
VX�GHFLVLµQ�GH�FRQVLGHUDFLRQHV�PRUDOHV��SRO¯WLFDV�\�ORVµFDV��

Conferencia

 jusTifiCaCión y DeCisión juDiCial

Juan Manuel Pellerano Gómez, jurista experto 
en derecho constitucional

(O�'U��3HOOHUDQR�*µPH]�VH³DOD�TXH�HO�KHFKR�GH�TXH�WHQHU�XQD�QXHYD�
&RQVWLWXFLµQ�WHUPLQD�XQD�IDVH�GH�OD�KLVWRULD�FRQVWLWXFLRQDO�GRPLQLFDQD�
GHQWUR�GH� OD� FXDO� VH� LQDXJXUµ� OD�5HS¼EOLFD� FRQ�XQD�&RQVWLWXFLµQ�TXH�
FRQVDJUDED�XQ� U«JLPHQ�GHPRFU£WLFR� OLEHUDO�GHO� VLJOR���SHUR�FRQ�XQ�
DUW¯FXOR�����TXH�LQVWLWX¯D�HO�GHVSRWLVPR��/D�&RQVWLWXFLµQ�GRPLQLFDQD�VH�
FDUDFWHUL]D�SRU�XQD�GLFRWRP¯D�HQWUH�HO�WH[WR�HVFULWR�GH�OD�&RQVWLWXFLµQ�\�OD�
��TXH�FRUUHVSRQGH�D�ODV�HVWUXFWXUDV�GHO�U«JLPHQ�VRFLDOقFRQVWLWXFLµQ�VRFLDOف
PDWHULDOL]DGR�HQ�HO�(VWDGR�PLVPR�D�WUDY«V�GH�OD�FRQVDJUDFLµQ�GHO�(VWDGR�
GRPLQLFDQR�FRPR�XQ�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��6LQ�HPEDUJR��
VH³DOD�3HOOHUDQR�*µPH]��QR�VH�SXHGH�DUPDU�TXH�5HS¼EOLFD�'RPLQLFDQD�
HQFDUQH�YHUGDGHUDPHQWH�XQ�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��VLQR�
P£V�ELHQ�TXH� HVWD� FRQVDJUDFLµQ� �DUW¯FXOR���� FRQVWLWX\H�PHUDPHQWH�XQ�
SURJUDPD�GH�JRELHUQR��6RVWLHQH�TXH�QXHVWUR�SD¯V�VH�HQFXHQWUD�GLYLGLGR�
HQ�GRV�XQLYHUVRV�VRFLDOHV�FRQWUDSXHVWRV�TXH�FRH[LVWHQ��XQR�FRQIRUPDGR�
SRU�SHUVRQDV�TXH�YLYHQ�GH�OD�ERQDQ]D�HFRQµPLFD�\�ORV�XWRV�\�GLVXWHV�
GHO�FDSLWDOLVPR��\�RWUR�TXH�VH�DUUDVWUD�HQ�OR�DUFDQR�GH�OD�PLVHULD��DUUDL]DGR�
HQ�HO�OODPDGR�WHUFHU�PXQGR�\�OD�HFRQRP¯D�GHO�FKLULSHUR��TXH�HV�VH³RU¯D�
GH�KDPEUH��
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Dr. Flavio Darío Espinal,
jurista experto en derecho constitucional

1R�REVWDQWH�� OD� UHIRUPD�GH� ����� WLHQH� VXV�P«ULWRV� \� HVWRV� GHEHQ�
UHFRQRFHUVH�� (QWUH� HOORV� HVW£� OD� FUHDFLµQ� \� RUJDQL]DFLµQ� GHO�7ULEXQDO�
&RQVWLWXFLRQDO��HO�FXDO�WUDH�FRQVLJR�OD�SRVLELOLGDG�GH�LQXLU��VLJQLFDWLYD�
PHQWH��HQ�OD�LQWHUSUHWDFLµQ�\�DSOLFDFLµQ�GH�OD�&RQVWLWXFLµQ�GRPLQLFDQD��
SDUWLFXODUPHQWH�D�WUDY«V�GH�OD� LQFOXVLµQ�GHO�SUHFHGHQWH�FRQVWLWXFLRQDO��
OR�FXDO�KDFH�FHVDU�HO�U«JLPHQ�GH�OD�WUDGLFLµQ�DQFHVD�LQVWDXUDGR�HQ������
\�TXH�REOLJD�DO�LQW«USUHWH�GH�OD�&RQVWLWXFLµQ�D�LQGDJDU��HQWRQFHV��HQ�OD�
GRFWULQD�DQJORVDMRQD�FRPR�IRFR�GH�RULHQWDFLµQ��'LFH�TXH�RWUR�DSRUWH�GH�
OD�UHIRUPD�FRQVWLWXFLRQDO�GH������HV�OD�H[SUHVD�LQFOXVLµQ�GH�OD�JXUD�GH�
VHJXULGDG�MXU¯GLFD��OR�TXH�SHUPLWH�OD�DFFHVLELOLGDG�H�LQWHOLJLELOLGDG�GH�OD�OH\��

Conferencia

 la TuTela De los DereChos humanos por la 
 jurisDiCCión ConsTiTuCional

Dr. Eduardo Sherling Campos, Universidad 
de Las Américas, México

(O�SURIHVRU�PH[LFDQR�(GXDUGR�6KHUOLQJ�DQDOL]µ�HO�HVWXGLR�GH�ODV�UHODFLR�
QHV�VRFLDOHV�FHQWUDGDV�HQ�HO�FRQFHSWR�GH�SRGHU�HQ�XQ�FRQWH[WR�HQ�HO�TXH�ORV�
UHWRV�GH�QXHVWUDV�QXHYDV�GHPRFUDFLDV�\�OD�ODERU�GHO�7ULEXQDO�&RQVWLWXFLRQDO�
WLHQHQ�TXH�HQWHQGHUVH�GHVGH�XQD�SHUVSHFWLYD�VHJ¼Q�OD�FXDO�HO�KHFKR�GH�TXH�
OD�&RQVWLWXFLµQ�SUHYHD�PXFKRV�GHUHFKRV�QR�VLJQLFD�TXH�ORV�PLVPRV�HVW£Q�
JDUDQWL]DGRV��TXH� OD�H[LVWHQFLD�GH� WULEXQDOHV�FRQVWLWXFLRQDOHV�� VL�ELHQ�QR�
JDUDQWL]D�GHO�WRGR�ORV�GHUHFKRV��DO�PHQRV�SHUPLWH�D�OD�FLXGDGDQ¯D�HQWHQGHU�
TXH�ORV�PLVPRV�H[LVWHQ�\�TXH�HVWRV�VH�SXHGHQ�DOFDQ]DU�R�FXPSOLU��

(O�JDUDQWLVPR�\�HO�IDFWRU�GH�FDPELR�TXH�OD�&RQVWLWXFLµQ�VLWXD�HQ�OD�
MXULVGLFFLµQ�FRQVWLWXFLRQDO�HV�XQD�RSRUWXQLGDG�GH�UHHVWUXFWXUDU�QXHVWUDV�
VRFLHGDGHV��SHUR�HVWDU£�VXMHWR�DO�QHFHVDULR�SXQWR�GH�GLIHUHQFLDFLµQ�SU£FWLFD�
GH�ORV�LQGLIHUHQFLDGRV�GHUHFKRV�GHELGR�D�TXH�QR�VH�SXHGHQ�SURGXFLU�UHDOHV�
FDPELRV�SRU�SDUWH�GHO�7ULEXQDO�&RQVWLWXFLRQDO�VL�H[LVWH�XQD�LQGLYLVLµQ�GH�
GLFKRV�GHUHFKRV��'LFH�TXHف�OD�UHDO�DPHQD]D�SDUD�ORV�GHUHFKRV�KXPDQRV�
HV�TXH�ODV�FRVDV�VH�PDQWHQJDQ�FRPR�HVW£Qق��VHJ¼Q�OD�H[SUHVLµQ�GH�:DOWHU�
%HƎDPLQ��&RPR�ORV�GHUHFKRV�VRQ�FRVWRVRV��SURFHGH�KDFHU�HVD�GLIHUHQ�
FLDFLµQ�SDUD�SULRUL]DU�HQ�VX�HMHFXFLµQ�
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Conferencia

 las minorías, CulTuras y grupos soCiales y proTeCCión 
ConsTiTuCional

Ministra María Victoria Calle, jueza miembro 
del Tribunal Constitucional de Colombia

&XDQGR�KDEODPRV�GH�GHPRFUDFLD�KDEODPRV�GH�LQFOXVLµQ��(Q�&RORPELD��
D�SDUWLU�GH�OD�&RQVWLWXFLµQ�GH�������VH�LQFOX\µ�HQ�VX�WH[WR�OD�SURWHFFLµQ�
GH�ODV�PLQRU¯DV��(VWD�GHFLVLµQ�QR�SDUW¯D�GH�XQD�GHFLVLµQ�ERQGDGRVD��VLQR�
GHO�KHFKR�TXH�GH�OD�¼QLFD�IRUPD�GH�FRQVWUXLU�XQD�VRFLHGDG�SDUWLFLSDWLYD�
HV�SDUWLU�GH�OD�GLJQLGDG�KXPDQD��

(Q�HVWH�RUGHQ�GH�LGHDV�VH�FULWLFD�D�PHQXGR�D�&RORPELD�SRU�HO�DFWL�
YLVPR�MXGLFLDO��SHUR�DUJXPHQWD�TXH�VLQ�OD�SDUWLFLSDFLµQ�GHFLGLGD�GH�ORV�
MXHFHV�FRQVWLWXFLRQDOHV�QR�VHU¯D�SRVLEOH�OD�HFDFLD�GH�HVRV�GHUHFKRV�FRQ�
VDJUDGRV�HQ�OD�&RQVWLWXFLµQ��$O�FLWDU�GLYHUVDV�VHQWHQFLDV�GHVWDFDGDV�GHO�
7ULEXQDO�&RQVWLWXFLRQDO��REVHUYD�TXH�QR�HV�TXH�HO�MXH]�FRQVWLWXFLRQDO�VHD�
XQ�DFWLYLVWD��FRPR�VH�OH�FULWLFD��VLQR�TXH�KD�WHQLGR�TXH�DSOLFDU�HVWUDWHJLDV�
SDUD�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�VHDQ�HFDFHV��SDUD�TXH�HVWRV�QR�VHDQ�
VLPSOHPHQWH�DJUHJDGRV�D�XQD�&RQVWLWXFLµQ�TXH�VHD�OHWUD�PXHUWD��6H�FULWLFD�
TXH�ORV�MXHFHV�FRQVWUX\DQ�SRO¯WLFDV�S¼EOLFDV�\�GLFH�TXH�HQ�UHDOLGDG�QR�ODV�
FRQVWUX\HQ��VLQR�TXH�DFW¼DQ�FXDQGR�ODV�SXHUWDV�GH�OD�GHPRFUDFLD�HVW£Q�
FHUUDGDV��6H³DOD�TXH�ODV�FRUWHV�FRQVWLWXFLRQDOHV�GHEHQ�DEULU�HVDV�SXHUWDV�
FRPR�XQ�GHEHU�LQGHFOLQDEOH�GH�FRQVWUXLU�XQD�GHPRFUDFLD�LQFOX\HQWH�HQ�
GRQGH�QR�KD\D�GLVFULPLQDFLµQ��SRUTXH�VL�QR��VHU£�VLPSOHPHQWH�XQD�UHWµULFD�
GH�GHPRFUDFLD�

(Q�OD�FRQVWUXFFLµQ�GH�XQD�VRFLHGDG�LQFOX\HQWH��DUJXPHQWD�OD�PDJLV�
WUDGD��HO�MXH]�WLHQH�TXH�VHU�DFWLYLVWD�SHVH�D�TXH�KD\D�REMHFLRQHV�W«FQLFDV�
\�R�Y£OLGDV��R�D�OD�FU¯WLFD�GH�TXH�VH�HVW£�SDVDQGR�GH�XQD�GHPRFUDFLD�UHSUH�
VHQWDWLYD�D�XQD�DULVWRFUDFLD�MXGLFLDO��
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Dr. Flavio Darío Espinal,
jurista experto en derecho constitucional

Conferencia

 reVisión ConsTiTuCional (amparo y senTenCias firmes) 
y Diálogo Del Tribunal ConsTiTuCional y la jurisDiC-
Ción orDinaria

Magistrado Ruddy José Flores Monterrey, pre-
sidente del Tribunal Constitucional bolivariano

(O�PDJLVWUDGR�5XGG\�-RV«�)ORUHV�SODQWHµ�TXH�OD�UHIRUPD�FRQVWLWXFLR�
QDO�EROLYLDQD�LGHQWLFD�HO�HOHPHQWR�GH�LQWHUFXOWXUDOLGDG�\�FRQWULEX\H�HQ�
OD�FRQVWUXFFLµQ�GH�XQ�(VWDGR�SOXULQDFLRQDO�TXH�VXSHUD�HO�(VWDGR�OHJDO�GH�
GHUHFKR�FDUDFWHUL]DGR�SRU�HO�PRQRFXOWXUDOLVPR�SURSLR�GH�QXHVWURV�(VWDGRV�
HQ�VX�E¼VTXHGD�GH�FRQVWUXFFLµQ�GH�XQD�¼QLFD�QDFLRQDOLGDG��+R\�G¯D�VH�
UHFRQRFH�HO�FDU£FWHU�SOXUDO�GHO�VLVWHPD�GH�FRQWURO�GH�FRQVWLWXFLRQDOLGDG�D�
WUDY«V�GHO�UHFRQRFLPLHQWR�GH�OD�MXVWLFLD�RUGLQDULD�\�GH�OD�MXVWLFLD�LQG¯JHQD�
RULJLQDULD�FDPSHVLQD��DO�WLHPSR�TXH�VH�KDQ�GHVDUUROODGR�WUHV�£PELWRV�SDU�
WLFXODUHV�GHQWUR�GH�ODV�GLPHQVLRQHV�GHO�FRQWURO�GH�FRQVWLWXFLRQDOLGDG��WX�
WHODU��FRPSHWHQFLDO�\�FRQWURO�QRUPDWLYR�GH�FRQVWLWXFLRQDOLGDG��'HQWUR�GHO�
WXWHODU�VH�WLHQH�XQD�VHULH�GH�DFFLRQHV��HQWUH�HOODV�HO�DPSDUR�FRQVWLWXFLRQDO�
FRPR�PHFDQLVPR�P£V�DPSOLR�GH�SURWHFFLµQ�GH�GHUHFKRV�IXQGDPHQWDOHV��

5HVSHFWR�DO�QXHYR�FRQVWLWXFLRQDOLVPR��VH�KD�UHFRQRFLGR�TXH�OD�DSOLFD�
FLµQ�GLUHFWD�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV�HV�HO�HOHPHQWR�TXH�ORV�FDUDF�
WHUL]D�HQ�IXQFLµQ�GH�TXH�ORV�GHUHFKRV�IXQGDPHQWDOHV�QR�UHTXLHUHQ�OH\HV�
GH�GHVDUUROOR�R�GH�RWUDV�QRUPDV�R�UHJODPHQWRV�SDUD�TXH�VHDQ�HMHUFLGRV�
SOHQDPHQWH�SRU�ORV�FLXGDGDQRV�GHO�(VWDGR��(VWD�FDUDFWHU¯VWLFD�KDFH�TXH�ORV�
WULEXQDOHV�FRQVWLWXFLRQDOHV�MXHJXHQ�XQ�SDSHO�SUHSRQGHUDQWH�HQ�OD�JDUDQW¯D�
GH�GHUHFKRV�IXQGDPHQWDOHV��\D�TXH�VL�ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�QR�
DVXPHQ�VX�SDSHO��DV¯�FRPR�ORV�GHP£V�MXHFHV�\�WULEXQDOHV�REVHUYHQ�\�FXP�
SODQ�GHUHFKRV�IXQGDPHQWDOHV��QXHVWURV�(VWDGRV�JHQHUDU¯DQ�UHVSRQVDELOLGDG�
LQWHUQDFLRQDO��

)LQDOPHQWH��REVHUYD�TXH�QXHVWURV�WULEXQDOHV�FRQVWLWXFLRQDOHV�HVW£Q�
DSOLFDQGR� LQVWUXPHQWRV� LQWHUQDFLRQDOHV�GH�GHUHFKRV�KXPDQRV�FRPXQHV�
HQWUH�QRVRWURV�FRPR�HVWDGRV�SDUWHV�GHO�VLVWHPD�LQWHUDPHULFDQR�GH�GHUHFKRV�
KXPDQRV�\��HQ�DGLFLµQ��HO�7ULEXQDO�&RQVWLWXFLRQDO�EROLYLDQR��HQ�VXV�IDOORV��
KD�LGR�UHFRJLHQGR�HO�GL£ORJR�LQWHUDPHULFDQR�D�WUDY«V�GH�OD�MXULVSUXGHQFLD�
FRPSDUDGD�GH�ORV�RWURV�WULEXQDOHV�FRQVWLWXFLRQDOHV�GH�ORV�GHP£V�SD¯VHV�GH�
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OD�UHJLµQ�EDMR�HO�FULWHULR�GH�TXH�GHEH�KDEHU�XQD�DSOLFDFLµQ�UHODWLYDPHQWH�
KRPRJ«QHD�GH�ORV�GHUHFKRV�KXPDQRV�HQWUH�ORV�GLVWLQWRV�WULEXQDOHV�FRQV�
WLWXFLRQDOHV�\�SDUD�HOOR�HV�QHFHVDULR�TXH�HVWRV�WULEXQDOHV�LQWHUFDPELHQ�VX�
MXULVSUXGHQFLD�\�HVWUHFKHQ�VXV�UHODFLRQHV�

Conferencia

 fuenTes Del DereCho y jusTiCia ConsTiTuCional

Dr. Francisco Massó Garrote, profesor de dere-
cho constitucional en la Universidad Castilla-La 
Mancha, España

/D�FRQIHUHQFLD�GLFWDGD�SRU�HO�SURIHVRU�)UDQFLVFR�0DVVµ�*DUURWH�JLUµ�HQ�
WRUQR�D�OD�QHFHVLGDG�GH�HQWHQGHU�OD�QDWXUDOH]D�MXU¯GLFD�GH�OD�&RQVWLWXFLµQ�
SDUWLHQGR�GH�OD�SUHPLVD�GH�TXH�VH�WUDWD�GH�XQD�QRUPD�FRPSOHMD��FX\RV�
FRQWHQLGRV�VRQ�SROLV«PLFRV��DPSOLRV��GLIHUHQFLDGRV��URGHDGD�GH�QRUPDV��
SULQFLSLRV��UHJODV��PDQGDWRV�\�YDORUHV��(Q�HVH�VHQWLGR��SDUD�HQWHQGHU�OD�
WHRU¯D�GH� OD� LQWHUSUHWDFLµQ�KD\�TXH�HQWHQGHU� ORV�SULQFLSLRV�QRUPDWLYRV�
FRQWHQLGRV�HQ�HVWD�

(Q�VX�RSLQLµQ��ORV�WULEXQDOHV�FRQVWLWXFLRQDOHV�VRQ�µUJDQRV�FX\D�OHJLWL�
PLGDG�GHPRFU£WLFD�HVW£�EDVDGD�HQ�HO�UD]RQDPLHQWR��OD�DUJXPHQWDFLµQ�\�OD�
EXHQD�FRQVWUXFFLµQ�GH�VXV�VHQWHQFLDV���(O�GHUHFKR�QR�HV�FRPSXHVWR�VROR�GH�
UHJODV��VLQR�WDPEL«Q�GH�SULQFLSLRV�MXU¯GLFRV�SURFHGHQWHV�GHO�GHUHFKR�PRUDO��
ORV�GHUHFKRV�LQGLYLGXDOHV�HQWH�DO�(VWDGR�VRQ�HO�WULXQIR�GH�ODV�PLQRU¯DV���
$V¯��HO�MXH]�QR�WLHQH�TXH�FUHDU�HVWH�QXHYR�GHUHFKR��VLQR�GHVFXEULUOR���(O�
GHUHFKR�VLHPSUH�RHFH�XQD�UHVSXHVWD�

/DV�FRQVWLWXFLRQHV�GHEHQ�VHU�£PELWRV�DELHUWRV�D�WRGDV�ODV�H[SHFWDWL�
YDV�GH�LQWHUSUHWDFLµQ���+D\�TXH�HVWDEOHFHU�HO�PDUFR�GH�MXHJR�HQ�HO�TXH�HO�
SOXUDOLVPR�VH�YD�D�H[SUHVDU�
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Dr. Flavio Darío Espinal,
jurista experto en derecho constitucional

Panel 

 supremaCía, inTegriDaD y proTeCCión ConsTiTuCional 
De los DereChos funDamenTales

Mag. Esther Agelán Casasnovas, jueza de la 
Segunda Sala de la Suprema Corte de Justicia; 
Mag. Bernabel Moricete Fabián*, juez presiden-
te de la Corte de Apelación de Niños, Niñas y 
Adolescentes de La Vega; Flavio Darío Espinal, 
jurista experto en derecho constitucional

(VWH�SDQHO�HPSH]µ�FRQ�OD�SUHVHQWDFLµQ�GHO�'U��)ODYLR�'DU¯R�(VSLQDO��
TXLHQ�DUJXPHQWµ�TXH�VL�ELHQ�OD�&RQVWLWXFLµQ�GH������WLHQH�XQD�FRQFHSFLµQ�
LQWHJUDO�� LQGLYLVLEOH� H� LQWHUGHSHQGLHQWH�GH� ORV� GHUHFKRV� IXQGDPHQWDOHV��
WDPEL«Q� FRQWLHQH� XQ� OHQJXDMH� TXH� LQGLFD� XQ� VHQWLGR� GH� SURJUHVLYLGDG�
UHVSHFWR�GH�ORV�GHUHFKRV�HFRQµPLFRV��VRFLDOHV�\�FXOWXUDOHV��(OOR�SODQWHD�
O¯PLWHV�DO�URO�GHO�7ULEXQDO�&RQVWLWXFLRQDO�HQ�FXDQWR�D�OR�TXH�SXHGH�GLV�
SRQHU�D�ORV�µUJDQRV�GH�UHSUHVHQWDFLµQ�SRO¯WLFD��3URPXHYH��VLQ�HPEDUJR��OD�
LQWHUDFFLµQ�HQWUH�HO�7&�\�ORV�µUJDQRV�UHSUHVHQWDWLYRV��D�OD�YH]�TXH�VRVWLHQH�
TXH�HO�7&�WLHQH�TXH�KDFHU�YDOHU�FLHUWRV�SULQFLSLRV��FRPR�HO�GH�OD�LJXDOGDG�
\�OD�QR�GLVFULPLQDFLµQ�HQ�OR�TXH�UHVSHFWD�DO�GLVH³R�\�OD�LPSOHPHQWDFLµQ�
GH�ODV�SRO¯WLFDV�S¼EOLFDV��&RQWH[WXDOL]D�ORV�GHUHFKRV�IXQGDPHQWDOHV�GH�OD�
&RQVWLWXFLµQ�GH������HQ�HO�PDUFR�GHO�GHUHFKR�LQWHUQDFLRQDO�GH�ORV�GHUH�
FKRV�KXPDQRV�

3RU�VX�SDUWH�� OD�PDJLVWUDGD�(VWKHU�$JHO£Q�SODQWHµ�TXH�D�SDUWLU�GHO�
FµGLJR�WLSR�PRGHOR�EDVH�HQ�$P«ULFD�/DWLQD�VH�KD�HQIDWL]DGR�HQ�ORV�FRQ�
FHSWRV�GH�KXPDQL]DFLµQ�\�FRQVWLWXFLRQDOLVPR�GHO�SURFHVR�SHQDO��5HVXOWD�
GH�WDO�LPSRUWDQFLD�HO�DQ£OLVLV�GH�ODV�LGHDV�MXU¯GLFDV�FXDQGR�H[LVWH�FROLVLµQ�
GH�GHUHFKRV��SRU�OR�TXH�FREUD�LPSRUWDQFLD�UDGLFDO�HO�SULQFLSLR�GH�UD]R�
QDELOLGDG�\�HO�EDODQFH�GH�GHUHFKR�R�EDODQFLQJ�WHVW��GH�OR�TXH�VH�GHVSUHQGH�
TXH�OD�SRQGHUDFLµQ�VHD�XQD�KHUUDPLHQWD�SULQFLSDO�SDUD�KDFHU�UHVSHWDU�OD�
LQWHJULGDG�GH�ORV�GHUHFKRV��

� $O�PRPHQWR�GH�OD�FHOHEUDFLµQ�GHO�&RQJUHVR�RVWHQWDED�HO�FDUJR�LQGLFDGR��3RVWHULRUPHQWH�
SUHVHQWµ�VX�UHQXQFLD�
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(Q�XQ�(VWDGR�VRFLDO�\�GHPRFU£WLFR�GH�GHUHFKR��DJUHJD��XQD�GH� ODV�
FDUDFWHU¯VWLFDV� SULQFLSDOHV� HV� HO� UHVSHWR� TXH� OHV� GHEHQ� ORV� µUJDQRV� TXH�
FRQIRUPDQ�HO�(VWDGR�D�ORV�GHUHFKRV�IXQGDPHQWDOHV��(VWH�UHVSHWR�VH�WUDGXFH�
HQ�DFWXDFLRQHV�WDOHV�FRPR�OD�VXMHFLµQ�D�OD�&RQVWLWXFLµQ�GH�ORV�µUJDQRV�GH�
ORV�SRGHUHV�S¼EOLFRV��HO�SOXUDOLVPR�SRO¯WLFR�\�OD�VHSDUDFLµQ�GH�IXQFLRQHV��
HQWUH�RWURV��3UHFLVDPHQWH��HO�7ULEXQDO�&RQVWLWXFLRQDO�KD�VLGR�FUHDGR�SDUD�
VHUYLU�FRPR�JXDUGL£Q�GH�OD�&RQVWLWXFLµQ��

(O�PDJLVWUDGR�%HUQDEHO�0RULFHWH�VRVWXYR�TXH�ORV�GHUHFKRV�IXQGDPHQ�
WDOHV�WLHQHQ�XQ�GREOH�YDORU��UHSUHVHQWDQ�YDORUHV�VXSUHPRV�\�JDUDQWL]DQ�OD�
OLEHUWDG�D�ORV�KRPEUHV��

(O� DFWXDO� SRVLFLRQDPLHQWR� GH� ORV� GHUHFKRV� IXQGDPHQWDOHV� VH� GHEH�
HVWXGLDU�D�SDUWLU�GH�QXHVWUR�UHFLHQWH�HVWDGR�GH�GHUHFKRV��

(Q�OD�,;�HQPLHQGD�GH�(VWDGRV�8QLGRV�GH�$P«ULFD��OD�PHQFLµQ�GH�
FLHUWRV� GHUHFKRV� HQ� OD�&RQVWLWXFLµQ� QR� SXHGH� LQWHUSUHWDUVH� FRPR�XQD�
UHVWLWXFLµQ�GH�RWURV�GHUHFKRV��3DUD�OD�FXOWXUD�FRQVWLWXFLRQDO�GH�(VWDGRV�
8QLGRV�GH�$P«ULFD�QR�HV�OD�SRVLWLYL]DFLµQ�GH�ORV�GHUHFKRV�OR�TXH�OH�GD�OD�
VXSUHPDF¯D�D�OD�&RQVWLWXFLµQ��/RV�GHUHFKRV�QR�WLHQHQ�TXH�HVWDU�FLWDGRV�
HQ�OD�&RQVWLWXFLµQ�SDUD�TXH�VHDQ�IXQGDPHQWDOHV��5HS¼EOLFD�'RPLQLFDQD�
UHFRJLµ�HVWH�VLVWHPD�GH�GHUHFKRV�LPSODQWDGRV�HQ�HO�DUW¯FXOR���GH�OD��&RQV�
WLWXFLµQ�GH����ܓ�

�6H�GHMDQ�ORV�MXHFHV�D�FLHJDV�SDUD�TXHف�PRGLTXHPRV�OD�&RQVWLWXFLµQ�
DQWRMDGL]DPHQWHق"��VH�SUHJXQWD�HO�PDJLVWUDGR��/RV�LQW«USUHWHV�GH�OD�FRQV�
WLWXFLµQ�KDQ�LGHQWLFDGR�XQ�EORTXH�GH�FRQVWLWXFLRQDOLGDG��FRQ�OR�TXH�QR�
VH�GHMD�D�OD�DUELWUDULHGDG�OD�LGHQWLFDFLµQ�GH�ORV�GHUHFKRV��

8QD�GHQLFLµQ�TXH�LOXVWUD�HO�EORTXH�GH�OD�&RQVWLWXFLµQ�VH�UHFRJH�GH�
OD�6HQWHQFLD�Q¼P����������TXH�GHQH�HO�FRQFHSWR�FRPR�DTXHOODV�QRUPDV�
\�SULQFLSLRV�TXH�VH�DSDUHFHQ�WH[WXDOPHQWH��VLQR�TXH�VH�LQWHJUD�D�OD�&RQV�
WLWXFLµQ��

(O�HIHFWR�HUJD�RPQHV�GH� ODV�VHQWHQFLDV�GHO�7ULEXQDO�&RQVWLWXFLRQDO��
�TX«�FRQVWLWX\H�XQ�SUHFHGHQWH"��VH�SUHJXQWD���7RGR�OR�TXH�GLFH�HO�7&�HV�
REOLJDWRULR�SDUD�WRGR�HO�VLVWHPD"�(V�WLHPSR�GH�LU�SHQVDQGR�HQ�OD�FRQ�
JXUDFLµQ�GH�ORV�GHUHFKRV�IXQGDPHQWDOHV��
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Relatoría del Congreso

Dr. Flavio Darío Espinal,
jurista experto en derecho constitucional

Conferencia

 el Tribunal ConsTiTuCional De Chile a lo largo De 
sus 40 años De ViDa

Ministra Marisol Peña Torres, presidenta del 
Tribunal Constitucional de Chile

([SOLFµ�ODV�WUHV�HWDSDV�HQ�TXH�VH�GHVDUUROOµ�HO�7&�HQ�&KLOH��/D�PH�
MRU�GHQLFLµQ�GH�&RQVWLWXFLµQ��HV�HO�UHHMR�GH�OD�FXOWXUD�GH�FDGD�SXHEOR�
�VHJ¼Q�+DEHUOH�

(O�7&�GH�&KLOH�IXH�FRQVWLWXLGR�SRU�OD�UHIRUPD�GHO����\�HPSH]µ�HQ�HO�
�Q�VX�SULPHURV�GRV�D³RV�VROR�GLFWµ����VHQWHQFLDV��(O�7&�GH�&KLOH�QR)�ܐ�
IXH�FUHDGR�SDUD�SURWHJHU�ORV�GHUHFKRV�IXQGDPHQWDOHV��HO�REMHWLYR�IXH�WHQHU�
XQ�µUJDQR�TXH�DUELWUDUD�ORV�FRQLFWRV�HQWUH�HO�(MHFXWLYR�\�HO�/HJLVODWLYR��

/D� VHJXQGD�HWDSD� LQLFLµ�HQ������KDVWD�HOܔ�����(Q�HVH�PRPHQWR��
KXER�VLHWH�PLHPEURV�H�LQFUHPHQWµ�VXV�FRPSHWHQFLDV��LQFOX\HQGR�HO�FRQ�
WURO�SUHYHQWLYR�REOLJDWRULR��(O�PD\RU�DSRUWH�HQ�HVWD�VHJXQGD�HWDSD�IXH�OD�
WUDQVLFLµQ�KDFLD�OD�GHPRFUDFLD��

/D�WHUFHUD�HWDSD�VH�LQLFLµ�HQ�������\�IXH�SURGXFWR�GH�OD�UHIRUPD�FRQV�
WLWXFLRQDO�GH�DJRVWR�GH�6ܔ����H�HVWDEOHFLµ�XQD�FDQWLGDG�GH�GLH]�PLHPEURV�
\�DGLFLRQDOPHQWH�DWULEXFLRQHV�FRPR�OD�DFFLµQ�GH�LQDSOLFDELOLGDG�GH�XQD�OH\��
(Q�HVWH�FDVR�VH�LQDSOLFD�OD�OH\��(VWD�DFFLµQ�UHSUHVHQWD�HO������GHO�WUDEDMR�
GHO�7&��+D�VLGR�XQ�PHGLR�SDUD�HOHYDU�HO�SULQFLSLR�GH�LJXDOGDG��

/DV�FRQVWLWXFLRQHV�QR�HVW£Q�GRWDGDV�GH�FO£XVXODV�SDUD�TXH�ODV�PLUH�
PRV��VLQR�SDUD�TXH�OD�DSOLTXHPRV�GLUHFWDPHQWH��VRVWXYR��1R�WHQHPRV�OD�
FO£XVXOD�GH�DSHUWXUD��OR�TXH�SRGU¯D�OOHYDU�D�SHQVDU�TXH�HV�XQ�REVW£FXOR�
SDUD�DSOLFDU�ORV�GHUHFKRV�LPSO¯FLWRV��+HPRV�UHVXHOWR�HVWD�VLWXDFLµQ��GLFH�
HOOD��SRU�OD�Y¯D�MXULVSUXGHQFLDO��(V�FRQVHFXHQFLD��HVD�W«FQLFD�GHIHFWXRVD�QR�
QRV�KD�LPSHGLGR�GHVDUUROODU�GHUHFKRV�TXH�QR�HVW£Q�HQ�OD�&RQVWLWXFLµQ��
([SUHVµ�HVWDU�GH�DFXHUGR�FRQ�HO�PDJLVWUDGR�0DQXHO�$UDJµQ�HQ�HO�VHQWLGR�
GH�TXH�ORV�MXHFHV�QR�SXHGHQ�GHFLU�GH�OD�&RQVWLWXFLµQ�OR�TXH�HVWD�QR�GLFH��
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Conferencia

reTos y perspeCTiVas Del Tribunal ConsTiTuCional

Lic. Eduardo Jorge Prats, jurista experto en 
derecho constitucional

/D�¼OWLPD�SUHVHQWDFLµQ�HVWXYR�D�FDUJR�GHO�SURIHVRU�(GXDUGR�-RUJH�
3UDWV��TXLHQ�H[SXVR�VREUH�ORV�GRFH�JUDQGHV�UHWRV�GHO�7ULEXQDO�&RQVWLWX�
FLRQDO�HQ�HO�SURFHVR�GH�VX�FRQVROLGDFLµQ��(VWRV�VRQ��LQGHSHQGHQFLD��WUDQV�
SDUHQFLD��GHFLVLµQ��GHFLGLU�IDOODU���SURFHGLPLHQWR���GHPRFUDWL]DFLµQ���WXWHOD�
GH� ORV�GHUHFKRV� IXQGDPHQWDOHV�� FRQWURO�GH� ORV�SRGHUHV�� LQWHUSUHWDFLµQ���
JOREDOL]DFLµQ��HIHFWLYLGDG��HIHFWLYLGDG�GH�ORV�GHUHFKRV�VRFLDOHV��GL£ORJR�



(VWH� OLEUR��3ULPHU� &RQJUHVR� ,QWHUQDFLRQDO� VREUH� 'HUHFKR� \� -XVWLFLD�
&RQVWLWXFLRQDO�ׅ7ULEXQDO�&RQVWLWXFLRQDO�HQ�OD�GHPRFUDFLD�FRQWHPSRU£QHD׆�
GHO�7ULEXQDO�&RQVWLWXFLRQDO�GH�OD�5HS¼EOLFD�'RPLQLFDQD��FRQVWD�GH�XQ�
PLO�TXLQLHQWRV���������HMHPSODUHV��VH�WHUPLQµ�GH�LPSULPLUVH�GXUDQWH�HO�
PHV�GH�QRYLHPEUH�GH������HQ�ORV�WDOOHUHV�JU£FRV�GH�(GLWRUD�&RUULSLR��
6�$�6��6DQWR�'RPLQJR��5HS¼EOLFD�'RPLQLFDQD�




